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CASE 


A&GUBD   ANP  DSTESLMINED   IK  THE  TIMl   09 


Lord   Chancellor  HARDWICKE. 


John/on  ?•  Br$wn^  Novefnter  ^f  1743.  Cafe  I  • 

A  Bill  was  brought  for  an  account  by  a  creditor  of  a  bank-  Where  the  dc* 
rupt  againft  the  afTignccs.  S'dbS  e  ***"' of 

The  aflignees  put  in  an  anfwcr  denying  all  the  equity  of  the  a  biiUwd  2e 
Villf  and  the  plaintiff  brought  the  caufe  to  a  hearing,  on  bill  and  piaintiflfbriagt. 
anfweronly.  ^  SL^'^oiaui 

Lord  Hardwch  upon  the  merits  difmifled  the  bill  with  cofts  and  anfweronir* 
to  be  taxed  5  for  he  faid  the  plaintiff  in  this  cafe  avoided  re-  "n»f<>«'togetoff 
plying,  in  hopes  of  faving  cofts,  and  that  he  would  not  en-  Jhe'^i^rtio^Sf- 
courage  a  pradice  which  was  done  merely  to  get  off  with  forty  mining  the  bill 
fcilHngs  cofts  ;  for  if  a  motion  had  been  made  to  difmifsthe  tponthemeritt, 
Wl  for  want  of  profecution,  the  plaintiff  knew  the  defendant  Sxc^°  ^  ^^  * 
vottld  have  been  intitled  to  full  cofts  ( i  )• 

(i)  Fide  Mte  %  vol.  aSS. 


Lacon  v«  MertinSf  Novemhr  9^    1743  • 

yO  HN  Hmj  and  Eiizaiethhis  wife,  the  heir  and  dcvifec  of    ^^^^  ^^ 
J  Simon  Degge  deceafed,  being  feifed  in  right  of  Elizabeth  of  3,  c.  t  Wiif.  • 
divers  lands  in  Derbjflnrt^  hdd  by  leafe  from  the  dean  of  Lin*  i  Vet.  312. 
061  to  the  faid  Sim$n  Degge  and  his  heirs  for  three  lives,  Wz.  Lord  Hardwcki 
the  Ufcof  Simm  Degge,  Elizabeth  his  wife,  and  the  (iid  £//-  ^"^^/^  ^^'^^^ 
ideth  Hay,  and  alio  feifed  of  the  inheritance  in  fee  expcdant  ^^fe  decreed  an 
cache  death  of  dame  Elizabeth  Saunderfin^  grandmother  to  agreement  to  be 
JSJkaiith  Ha,,  and  of  her  mother,  in  the  manor  oi  Boothby,  "-^^^Ti^^^ 
and  divers  lands  in  Uncoinjbire :  They  borrowed  on  the   i  oth  of  the  admini. 
of  Juh^  I735>  1000/.  of  Thomas  Mofelj,   and   for  fecuring  ^^^t^I^l^'.^' 
thereof  by  leafe   and  releafe  and  fine  conveyed  to  Mofely  and  ^^^^^V" 
lus  heirs  the  laid  manor  and  lands  in  Derh^ftiire,  and   on  bor- 
loving  the  further  fum  of  800  /•  they  conveyed  to  Mojely  the 
bnds  in  Uncolnflnre^  and  on  M^felf%  advancing  aco/.  more. 
Vol.  in.  B  thej 


CASES  Argued  and  Determined 

Mi1t*i/'     they  fubje£lcd  both  eftates    with  the  payment  of  the  feveral 
funis  of  loooL  800/.  and   200/.  but,  before  any   part  of  the 
principal  and  intercft  was  paid,  John  Hay  died  without  iflue, 
and   his  wife  became  folely   fcifed,    and   in  November^  1737» 
borrowed  of  Mofely  the  further  fum   of  240  /.  o  /•  6  d*  which, 
with  159/*   19  J.  6rf.  due   for   interefl",  made   2400 /•  and  by 
indorfement  oti  the  fecoiid    mortgage    deed    fubjc6Ved     both 
cilates  with  payment  of  the  2400/.  and  iiV/z/i^r//:^  being  dcfirous 
of  difpofing  of  her  intercft  in  the  lAticolnJhire  eftate,  and  to  add 
a  third  life    to  the   leafe  of  the   Dcrbx/bire  eilate,  in  order  to 
raife  a  fund  for  the  payment  of  her  debts,  employed  one  Fcrf" 
ter   to  treat    with  the  defendant   Mert'mSy    when,    after   di^rers 
meetings,    Fcrjletj    on   behalf  and  with   tlie   confent  of  EH" 
zabeth  Hay^  came  to  the  following  parol   agreement,  that   £//- 
xAbeth^  in  confideration  of  2260 /.   lox.  to  be  paid  by  Mertins^ 
fliould  convey  tlxe  eftate  in  Lincoltijbit e  to   him   and  his   heirs, 
fubjeft  to  the  eftates    for   lives    of  Lady    Sautiderfon  and  Eli* 
beth  Degge^  and  the  purchafe  money  to  be  applied  towards  the 
difcharge  of  Mofely\  mortgage ;  and  it  was  alfo  agreed  that 
the  leafe  of  the  Derb\Jblre  eftate  fliould  be  renewed,  and  a  third 
life  added,  viz.  the   fon  of  the  defendant  MeriinSy    and  that 
thereupon  he  fliould  lend  to  Elizabeth  by  way  of  mortgage  and 
on  the  fecurity  of  the   Derby/hire  cftaic    i6oo/.  in   oider  to 
raxfe  a  fund  for  payment  of  her  debts   and  the  reft   of  Mofely^s 
mortgage,  and  alfo  to  enable  her  to  pay   375  /-  fine  for  the 
faid  renewal,  and  Mertitis  in  part  of   the  agreement  paid   Eli- 
zabeth 100  L  for  which  he  took  her  note,  and  on  the   death    of 
Lady  Saunderfon^  he,  in   confideration   thereof,  farther   agreed 
to  add  140/.  to  the  2260/.   10/.  making  together  2400/.   10/. 
and  in   further  execution  of  the  agreement  paid  Elizabeth  an- 
other 100 /•  for  which  he   took  her   note,  and   afterwards  an- 
other 100/.  and  alfo  400/.    to  enable  her  to  pay  the   fine  to 
the  dean  of  Lincoln^  and  to  add  a   third    liie  in    the  Derby/hire 
eftate,  for  which  he  took  a  bond   tiU  the  agreement  could  be 
completed,  outof  which  fum  flie  paid    375/.  and  a  new   Icafc 
was  taken  of  the   Derby/hire  eftate,  wherein  the  life  of  jJiSr- 
tins  the  fon  was  inferted  with  the  approbation  of  Mertins  the 
father  according  to  the  parol  agreement :  before  the  fame   wa» 
perfedlcd  Elizabeth  Hay  died  intcttate,  leaving   the   defendant 
Degge  her  heir  at  law. 

The  plaintift  being  a  large  creditor  of  Elizabeth  Hay^  by 
fimple  contracJ:,  having  procured  letters  of  adminiftrztion  in 
truft  for  liimfclf  and  the  reft  of  the  creditors,  brings^his  bill, 
praying  an  account  of  the  inteftate's  real  and  pcrfonal  aflets, 
and  of  l»er  debts,  and  to  receive  a  fatisfadion  out  cf  thereat 
for  lb  much  of  the  perfonal  as  had  been  exhauftcd  in  difcharge 
of  the  fptciaJty  ci editors,  and  that  the  agreement  efttered  into 
wthtke  defendant  A^ertins  tnay  be  fp-rifcally  carried  into  execution^ 
and  that  he  may  be  compelled  to  lake  a  conveyance  of  the 
Lincolnfiiire  eftate,  and  advance  the   i6oo/.  on  the  Derbyflfifi 

edits 


in  the  Time  of  Lord  QianceDor  HxttDWiCKfic 

eftate  as  a  fund  for  the  payment   of  the   inteftnte's  debts,'  and      Lacok  v. 
that  the  dtfetidant   Degge^    the  heir  at  law,    might   convey  to      ^^*  tin  it 
Aletiim  as  the  court  (hail  dire£l,  or  in  cafe  he  docs  not,  tliat 
Mertms  may  hold  the  eftates  to  him  and  his  heirs. 

The  defendant  John  Mertins  by  his  anfwcr  admitted  all  the 
faAs  and  circumuances  relating  to  the  parol  agreement|  as  - 
charged  by  the  bill,  and  offered  to  perform  it,  and  complete 
his  parchafe  of  the  Lincolnjb'ire  eftate,  and  advance  the  1600  /. 
on  the  fecurity  of  the  Derh^ire  edate,  provided  he  be  allow- 
ed the  feveral  fums  advanced  on  the  foot  of  the  agreement  out 
of  fuch  purchafe  and  mortgage  money,  and  be  permitted  to 
hold  the  edate  in  Linc$mjbire  to  him  and  his  heirs,  and  fo  as 
the  leafc  of  the  Derhjjb'tre  eftate  be  renewed,  and  the  lives  fal- 
len therein  fincc  making  the  agreement  be  filled  up. 

The  counfel  for  the  defendant  Degge^  the  heir  at  law,  in- 
Gfted  he  was  an  intire  (Irangcr  to  all  ihe  tranfadions  between 
Mertins  ani  Elrzaheth  Hay,  but  if  any  fuch  parol  agreement  was 
made,  he  was  not,  nor  could  be  bound,  or  any  ways  affefled 
thereby,  in  regard  the  fame,  or  any  part  thereof,  did  not  ap- 
pear to  have  been  reduced  into  >%Titing,  nor  in  any  fort  perfor<% 
med  by  Elizaheih  Hay  in  her  life-  time. 

Lord  Chancellor, 

The  firft  quellion  is,  Whether  the  agreement  infifted  on  by 
the  bill,  and  admitted  by  the  anfwer  of  the  defendant  ^/<r- 
tins,  ought,  upon  thefe  circumdances,  to  be  carried  into 
execution  ;  what  makes  this  particular,  is,  if  the  bill  had  been 
brought  by  Mrs.  Hayes  in  her  life-time,  and  the  defendant  Mer^ 
tifu  had  admitted  the  agreement,  though  he  had  infifted  on  not 
performing  it,  the  court  would  have  decreed  it;  becaufe  the 
admilfion  takes  it  out  of  the  datute  of  frauds  and  perjuries. 

The  fecond  quedion  is,  Whether,  as  between  the  reprefcn- 
tativeof  Mrs.  Hayes's  perfonal  edatc,  and  the  defendant  Merlins 
aiid  Mrs.  Hayesh  heir  at  law,  it  ought  to  be  performed  ?  ; 

It  has  been  objected  by  tlie  counfel  for  the  heir  at  law,  that 
the  agreement  is  not  in  writing,  nor  concluded;  and  if  it  was 
reduced  to  a  certainty,  yet  there  has  not  been  fufEcicnt  part- 
performance. 

Now  it  is  clear  to  me  that  there  was  a  certain  agreementi 
with  a  variation  afterwards  from  an  accident,  by  which  the 
eftate  became  more  valuable  ^  for  it  does  not  appear  that  Mrs. 
Hayes  had  the  lead  intention  of  breaking  off  the  agreement, 
but  infided  onlv  on  an  advanced  price,  as  it  was  natural  and 
Teafonable  for  ncr  to  do :  and  it  is  likewife  in  evidence,  that 
the  defendant  Mtrtins  agreed  to  give  more,  and  tliat  Mrs.  Hayes 
defirtd  him  to  pay  the  third  fum. 
There  arc  feveral  ways  of  part  executing  an  agreement  (i). 

If 

(l)Ai  to  the  part  performince    of  617.    Lockry  v.  Lccjte}',  Pre.  Cha.  ftg^ 

agreemeiits,    fee    the   following     cafei,  Max*weil  v.  Mon/mcute,  i^ia.  ^26.  Seag^ode 

Jtmehirv.    StafJey,    1  ^irm.  363.   ^/op  V.   M^ale,   ibid,  5 do.    r^npal  v.    Rofs, 

T.  Patten,  ihid.   47a.  Py^e  v.  ITtUlams,  7.  Eq.  Ca.  Ab.  46,  pL  ii.  pf.  \6.  Earl  tf 

•  r«-«.455.  HaUs  r,  Ktiadetbcsm,  ibid.  AyiufwXs  cafe,  %    Stret.   783.   Clerk  r. 
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Lacow  t.  If  poflefTion  is  delivered,  that  is  a  ftrong  evidence  of  the  part-* 

MiiTXNs.     execution  of  an  agreement. 

Dcl'iTcry  of  pof- 

lenion>  or  payment  of  monry,  is  a  part  performance  of  an  asreement  not  rrductd  into  wriiinf* 

The  ftatutc.  of  frauds  and  perjuries  goes  equally  againft  mak- 
ing a  mortgajf^  of  a  real  eltati  without  being  in  writing,  as 
againft  a  purchafe,  if  not  in  writinjf,  for  as  the  laft  can  be  no 
lien,  neither  can  the  other  be  a  fecurity. 

Faying  of  money  has  been  always  held  in  this  court  as  a  part- 
performance. 

It  is  fworn  pofitively  in  this  cafe,  that  the  money  was  applied 
for,  and  paid  abfolutely  upon  the  loot  of  the  atrrcemcnt. 

As  to  Mrs,  Hases's  taking  notes  of  tlic  defendant  Mertins  in- 
ftead  of  the  money,  the  evidence  being,  that  tliey  were  given 
on  account  of  tlie  purchafe-money,  will  take  off  the  force  of  the 
cbjcftion. 

It  is  faid  It  mud  be  fuch  an  aft  done,  a<?  appears  to  the  court 
Would  not  have  been  done,  unlefs  on  account  of  the  agreement; 
and  to  be  fure  this  is  right. 

But  as  to  the  other  objection,  that  it  mud  be  certtwn  at  all 
events  that  the  agreement  (liould  be  performed  even  independent 
of  the  title,  whether  it  can  be  made  out  or  not,  is  carrying 
it  too  fifr,  and  would  hold  equally  had  the  agreement  been 
in  ^^Titing,  for  whatever  the  title  may  be,  dill  Mr-  Mertim 
would  have  had  a  lien  upon  the  edate  by  virtue  of  the  agree- 
ment. 
Wb«rc  the  If  there  is  a  leafehold  cftate  that  is  mortgaged*  and  no  cove- 

morrg:^5(.rof»  ^^^^  ^^  ^j^^  pj^^j  ^f  ^j^g  mortgagor  that  he  will  procure  the  lives 
Ki'/nottovi^-*  ^o  '^  fiJ'^^  "P>  ^'^  mortgagee  cannot  compel  him  to  do  it,  but 
jtantfd,  that  he  mud  pay  the  cxpcnce  of  renewing,  and  then  reimburfc  Kimfelf 
iTies^™  b*/ftncd  ^y  adding  it  to  the  principal  of  the  mortgage,  and  it  (hall  cany 
up,  the  morf     intcred  ( I ). 

jagcc  may  do  it, 

»fld  on  adding  tbe  eipencc  of  renewal  tt  tke  principal  of  the  mortgage,  it  dull  c.rry  intereft; 

Upon  the  whole  I  am  of  opitiion  that,  upon  all  the  circum* 
dances  appearing  in  this  cafe,  the  agreement  entered  into  bc- 
t\*een  FJizahrth  Hay  in  her  life-time,  and  the  defendant  Met' 
tins  for  tlie  purchafe  of  the  reverfion  of  her  edate  in  Lincoln^ 
Jhire^  for  the  fum  of  2400/.  10/.  aiKl  for  the  mortgage  of  the 
leafehold  edate  for  lives  in  Dertyfjire^  for  the  fum  of  1600 1. 
ought  to  be  performed,  and  carried  into  execution,  and  d» 
order  and  decree  the  farrie  accordingly;  **  and  do  dire£l  the 
<*  MatUr  to   compute   inrered  on  die  700/.  paid   by  Mertin$ 

V'ri^lt,  ante  I   vol.  H-   499.  Walker  ^t,  v.  Half.y\  /^w.4. -86.     It  has  bfcn  held, 

I4'alkery  ante  2  vol.    iQO.  iJivi.t  v.  Dn-  that  m;*rriage  is  not  a  part  performance 

•;•//,    I    /^/.    82.  Taylor  v.  Brtch^   ib'uL  of  a  parol  agreement.  RfHUn^  v.  Wilkes^ 

597.  Potttr  v.  VafUT^  ibtd.  44 1.  Lr-jf^/ v.  3  Rro.  Cha.  Rtp,  400.   et  "cidc  DumJas  v. 

M.'iltr,   2  /\/.  299.   H'hithrruiiv,  Brock-  Dutrr^,  Tt/,    junr.  196. 

Urf^  1  Br9.  Cha.  Rep.  404.   417.  Gunter  ( l)  Vide  MdnUin  \\  Bally  2  rct'ft.  84. 

«tQ 
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In  the  Time  of  Lord  Chancellor  Hardwicki.  ^ 

*'  td  Elizdhftb  Hay  at  different  times,  towards  his  purchafc  Lacon  v. 
**  and  mortgage  money,  at  the  rate  of  4/,  per  cent,  per  atitu  *^**'''*'»» 
"  from  the  ref|>cftive  times .  of  payment  thereof;  and  the  Maf- 
**  tcr  alfo  to  take  an  account  of  die  principal  and  intercft  due 
•*  to  the  defendant  Mrs.  Harris^  the  executrix  of  Mrs.  Dormer^  t  5  3 
**  the  reprcfcntative  of  Kirk  the  aflignce  of  the  mortgage  to 
**  Mofely^  and  to  tax  her  and  JBady  Bijhcp\  colts,  tlie  heir  at 
'*  law  of  Mrs.  Dcrmer^  and  decreed  that  Mertins  (hall  pay 
*'  Mrs.  Harris  wh;it  Ouli  be  fo  fqund  due  for  principal,  in- 
'*  tereil  and  cofts,  and  on  fach  payment,  and  to  lady  Bijhop 
**  her  cofls,  do  order  Lady  B'l/Jjop  to  convey  to  Martins  the 
**  Cilate  in  LiHcolnJbire ;  ^nd  further  order  that  the  defendant 
*'  hUrtim  do  pay  to  the  plaintiil*,  the  adminiilrator  of  Elizas 
•'  heib  Ht^y^  the  r^fidue  of  the  1 600  /.  after  deducing  what 
**  0)«il  be  due  to  him  fpr  the  700/.  and  intcrelt ;  and  thereupon 
order  Mrs.  Harris  to  convey  to  Mcrtins  the  leafchold  cltatc 
in  Derhyjhire  by  way  of  mortgage  5  for  fecuring  the  rjepay- 
•*  mcntof  the  fum  of  1600/.  with  intcrelt  at  4/.  per  ctnt.  fub- 
**  jcdt  to  a  redemption  by  Degge,  the  heir  at  law  of  Eiixabetb 
**  Hay^  and  after  fncJi  conveyance  made  of  the  Uttcohifhin  ^d^t^f 
**  do  order  the  pofiefllon  thereof  to  be  delivered  to  Alertins,  and 
*'  that  be  and  his  heirs  do  hold  the  fanrie  againil  Degge  and  his 
'*  heirs ;  and  ic  being  admitted  that  there  are  but  two  liv^s  now 
^  fubCiling  on  the  leafehold  eftate,  I  order  that  Meriim  be  at 
*•  liberty  to  renew  the  leafe  thereof  by  adding  a  new  life,  and 
^  that  what  ihali  be  paid  by  him  for  the  line  and  diarges  of  fuch 
**  renewal  be  added  to  the  principal  money  advanced  by  him  on 
''  the  fecurity  of  tlie  faid  cltatc,  and  l)e  included  in  Li^  mort* 
^  g3ge  to  carry  iiitcrell  in  the  like  manner  ( i  }• 

(f )  Reg,  Lih,  B,  1743.  fbl.  95. 

Ex  parte  Roberts  in  November^  I743»  omongjl  the  lunatic  Pditions,     Cafe  3. 
.  ^  S.  C.  port.  3cE, 

Lord  Chancellor, 

THIS  is  a  complaint  upon  iliefe  grounds :  -^^j^/^^^^  -^^-< 

Firft,  Mift)ehaviGur  of  the  commiinoncrs.  .     ^  .    jpj 

Secondly,  Milbchaviour  of  the  jury.  Z^-   ^^^^^  ^  ^'  J 

Hiirdly,  The  finding  of  the  verdift.  ' 

As  to  the  firft  part  of  the  complaint  againft  tlie  commiffioners,^ 
it  appears  to  be  groundlefs  and  vexatious.  ^.<^  ^r  /Z^rryrr^'^^ 

As  CO  any  miftchaviour  in  tlic  jury  the  evidence  is  very  flight,    y^Jr/^^  A^^^ 
tod  is  intirely  anfwered,  for  it  appears  that  Mr.  Robert's  tounicl  —   -  -^:    ^ 

defired  he  might  dii»e  again  with  them. 
The  other  part  of  the  petition  defcrves  more  confideration. 
It  is  objected  to  as  a  yerdidt  agaiult  evidence,  but   I   think       [  6  J 
t^«icis  nothing  fatisfattory  in  tlic  ailidavits  to  induce  mc  to  be  of 
that  opinion. 

U  .it  is  not  againft  evidence,^  tlien  the  next  queAion  is,  in 
liat  method  it  mult  be  gone  into* 
I  B  3  'Hierc 


C|A  S  E  S  Argued  and  Determined 


Ex  parti 
Roberts 


There  can  be  no  melius  Inquirendum^  for  that  is  only  grantabl^ 
on  the  part  of  the  crown;  but  where  there  is  any  mifbehaviouX" 
in  the  execution  of  an  inquifition,  it  muft  be  examined  into,  and 
if  the  court  fee  caufe  they  may  quafll  it,  and  dired  a  new  com- 
milTion ;  but  a  melius  inquirendum  is  for  the  crown,  who  cannot 
traverfe  as  the  fubjeft  can. 


Where  there  is 

any  mlibeha- 

v'lour  in  the 

execution  of  an 

inqufiicion  oflu- 

nacy,  ihecou:C 

upon  examining 

into  it  may,  it  ihey  fee  cau(e,  qualh  it,  and  dire€t  i  new  commiflion. 


[7] 


But  what  ground  is  there  for  me  to  qua(h  the  prefent  inquifi- 
tion? The  commifTion  was  very  folemnly  granted  upon  infpec- 
tion,  and  what  would  be  the  confequencc  if  I  fhould  qualh  it  ? 
It  is  impoflible  to  have  an  inquifition  more  folemnly  taken,  and 
at  laft  no  body  would  be  bound  by  it ;  this  would  be  only  putting 
the  parties  to  an  ufelefs  expence. 

The  queftion  therefore  is,  Whether  there  is  any  ground  to  do 
any  thing,  and  what  ? 

As  to  the  grounds,  I  do  not  fee  fufficient  from  the  affidavits, 
but  from  the  fecond  infpeftion  I  think  there  is;  he  has  cer- 
tainly appeared  much  better  than  he  did  at  a  former  infpeftion, 
and  his  appearance  now  does  not  prove  him  to  be  either  a  fool  or 
madman,  and  it  is  not  put  upon  his  being  an  ideot. 

Fitzherberfs  Natura  Brevium  proves,  that  it  is  a  common  method 
to  inquire  by  infpeftion  after  an  inquifition  returned,  and  there 
have  been  many  cafes  of  that  fort :  but  if  upon  infpc^lion  the 
Chancellor  is  at  all  doubtful,  there  ought  to  be  fome  better 
method  of  determining  it :  and  the  St.  of  a  Ed.  6.  ch^'Z.feH.  6. 
feems  to  be  made  for  that  purpofe. 

*•  If  any  perfon  be  or  (hall  be  untruly  founden  lunatick,  fe^r, 
«*  be  it  enaded,  that  every  perfon  and  perfons  grieved  or  to  be 
"  grieved  by  any  office  or  inquifition  fhall  and  may  have  his  or 
•*  their  traverfe  to  the  fame  immediately,  or  after,  at  his  or  their 
••  pleafure,  and  proceed  to  trial  therein,  and  have  like  remedy 
**  and  advantage  as  in  other  cafes  of  traverfe  upon  untrue  inqui- 
•*  fiiions  or  offices  founden.'* 

But  it  was  objeSed,  that  if  the  party  is  by  law  intitlcd  to  a 
traverfe,  he  had  no  need  to  apply  to  this  court ;  and  that  was 
my  apprehcnfion  when  firfl  it  was  opened ;  but  Sir  John  Cutfi 
cafe  in  Ley  86,  87.  makes  it  more  doubtful,  whether  he  has  fuch 
a  right ;  however,  without  the  leave  of  this  court  the  cuflody 
could  not  be  fufpcnded ;  and  that  feems  to  be  the  rcafon  of  the 
orders  by  Lord  King  in  the  cafe  of  Mrs.  Smithie^  upon  the 
making  of  the  fecond  of  which  (he  appeared  in  court. 

The  queftion  therefore  is.  Whether  I  (hall  grant  leave  for  the 
lunatick  to  traverfe  or  not. 

Upon  reafonaWc  terms  I  am  willing  to  put  it  in  fome  method 
of  inquiry,  and  it  will  be  for  the  advantage  of  all  parties  ;  for 
if  I  grant  the  cuftody,  the  committees  muft  bring  a  bill  to  fet 
afide  the  fettlement  which  he  has  made  of  his  eftate  ;  and  Doc- 
tor Finney  would  have  a  right  to  mfift  upon  the  validity  of  it, 
fo  that  an   iflue  muft  be  direAed  to   try  it,  and  fuch  an  ifliie 


The  perfon 

again  ft  whom 

the  cotnmifnon 

oflufiacy  ifTueiy 

on  the  dif^'erenc 

appearance  he 

snade  upon  a  fe- 

conii  infpedHon, 

was  alluwed  to 

trafcife  thk  io^uifitipB,  and  the  grant  of  the  cuftody  fiifpended  tiU  fivdMf  order* 


wouI4 


in  the  Ttme  of  Lord  Chancellor  Hardvticke*  7 

would  be  a  greater  expence  to  the   parties  than  a  traverfe,  and       ^f  fti  ' 
therefore  I  afked   whether  I>o£lor  Finney  would   fubmit  to  be      ^«>»**ti. 
bound  by  the  traverfe  ;  for  though  it  would  be  binding  a^i^ainft 
Mr.  Roberts^  it  would  not  be  fo  againft  Do£lor  Finney  as  to  the 
graiit  of  the  cuftody  of  the  land,  who  claims  as  a  purchafer. 

It  has  been  objected,  that  great  mifchief  would  arifc  in  cafe 
Ac  grant  of  the  cuftody  fliould  be  fufpended,  and  it  is  faid  that 
then  there  would  be  a  traverfe  taken  in  every  cafe ;  and  to  be 
fare  great  mifchief  would  arife  if  it  fliouW  be  lightly  come  into  by 
the  coun,  yet  there  are  many  cafes  where  notwithftanding  tlic 
finding  the  court  has  fufpended  the  cuftody  ;  and  there  was  a 
afc  before  me  lately  of  that  fort  j  and  here  can  be  no  great  in- 
convenience from  fufpending  it  in  the  prefent  cafe,  for  if  any 
thing  is  done  in  regard  to  the  eftate,  it  will  a^idc  the  event  of 
the  traverfe  ;  however,  left  any  ill  ufe  ftiould  be  made  of  it,  I 
ftall  fufpcnd  it  only  till  further  order  (i). 

Mr.  Attorney  General^  has  cited  Sir  Join  Nappet'b  cafe, 
Trm.  Urm  i  o  Ann*  in  which  there  was  a  traverfe,  and  Smiihie*% 
cafe  in  1728,  which  was  a  motion  for  leave  to  traverfe  by  nttor^ 
ay,  which  was  oppofed ;  but  he  faid  it  was  there  agreed  that  a 
traverfe  waa  given  by  2  Ed.  6.  but  that  it  muft  be  in  prcprid 
perftnd  5  and  Lord  Chancellor  ordered  to  be  attended  with  pre- 
cedents, which  he  faid  was  only  to  fhcw  in  what  way  the  tra- 
verfe was  to  be ;  and  afterwards  many  precedents  were  (hewn, 
but  there  was  no  cafe  where  an  ideot  had  traverfed  by  attorney, 
though  many  where  a  lunatick  had :  therefore  Lord  Chan- 
cellor in  that  cale  thought  that  it  being  the  cafe  of  an  ideot,  fhc 
muft  appear  in  pcrfon,  which  ftie  did  accordingly,  and  leave 
u-as  given  her  to  traverfe.  Fide  Stone's  cafe  in  Tremaine's  Pleas 
efdx  Crown  653,  a  precedent  of  a  tr.iverfe  ;  and  for  the  doc- 
uiae  of  traverfing  an  inquiiuion,  vide  4  Co,  54  b,  the  cafe  of  The 
Cmmnalty  of  the  Sadlers\  and  8  Co.  168.  Paris  Stdt/ghtor*$  c^k. 
ittT.  Jones  198,   Shoiver  1 99.  S.C.  Skinner  /\^^  S.  C. 

Vide  18   //.  6.  by  which   there  ought  to  be  a  month's  time       r  o   1 
between  the  return  of  the  inquifition,  and  the  grant  of  thecuf-       L  •  -* 
tody,  and  land,  in  order  for  the  parties  to  come  in  and  tender 
fuch  traverfe. 

(1)  Vide  Ex  parte  Bamjley,  poft,  184.. 
Ttnney  v.  Timiey^  November  15,   1743.    /^^^^^^JX/^  Cafe  4.  ^~^ 


A 


Bill  was  brought  for  dower,  the  defendant  the  heir  at  law  a  hu&andinhii^ 
infifts  that  the  huft)and  in   his  life-time  gave  a  bond  in  a  }i^c  timcg^vca:^^ 

----*'--  -       -        bond  m  truft 


ccnain  penalty  in  truft  to  fecure  to  his  wife  41- o/.  in  cafe  ftie  tofecurc  to  hir^^!^ 
furvived,  and  that  it  was  intended  ;>t  the  time  in  lieu  of  dower,  wife  400/.  ^y  ^ 
and  that  ftic  acknowledged  it  to  be  fo,  and  offered  to  read  evi-  *"  "^-^^  ^^  f"^: 

n  III  Vivcdj  parol  cvi-    ^^^ 

» I*  cc  of  her  acknowledgment.  dcnce  to  fhrw  it        / 

wjt  intended 
MAe  ttme  ia  lieu  of  dower  and  that  tht  wife  acIcAowledged  it  to  \%  ft  cannot  be  allovrcu,  being  withia 
ihctiKQCe  Of  UvM,%  and  peijuries* 

B  4  Lord 


\    Qaeftion  was  made  in  this  caufe  on  the  will  of  Scoref 


8  CASES  Argued  and  Determtned 

^r'il^y*        Loud  Chakcillor, 

A  en**  ai*^'  *       ^  ^^  of  Opinion  that  parol  evidence  catinot  be  allowed  in 

fiMibrlwfi^?s*  ^^^^  c^^^  9  being  within  the  ftatute  of  frauds  and  perjaries,  and 

nor  a  bar  of       that  a  general provjfioft  for  a  wife,  was  not  a  bar  of  dower,  unlefs 

prdrld  to^bl*  fo  •  ^^Prcfl*^^  to  be  fo  (  f) :  In  the  cafe  of  Lawrence  v.  Lawrence  (2), 

but  the  words  in  Lord  Somtrs  held  a  devife  of  lands  generally  to  the  wife  to  be  in 

a  bond  to  fecure  bar  of  dower  J  it  went  up  afterwards  to  the  houfe  of  Lords,  and 

^.««.^^^^"^^®  .^J!*^  the  decree  was  rcverfed :  in  the  cafe  of  Fhsarel  v.  L^gdaie^ 

f^^J^^r^  «nd maintenance  5  Geo^  I.  Sir  Jofeph  Jekyllhtld  the  woxds  in  a  bond  to  fecure  a 

f  ^5?»^^^*^*]***"*^^*?'"  fum  of  money  tot  her  livelihood  and  maintenance  was  no  bar  of 

^^        S^dwrw.  *  *  "  dower,  Lord  Chancellor  King  was  of  opinion  that  it  was  a  bar 

-^/  ^'  of  dower  and  faid  it  was  within  the  equity  of  the  St.  of  Hen.  7. 

• —  of  jointures,  and  therefore  rcverfcd  Sir  JfUfeph  JekylP%  decree  (3  )• 

(l)  Reg.  Lib.  B.  1743.  fol.  5«/  (3)    I   Fef.   55.    S.    C.  Vide  etiam 

(a)  1   Ej.  Jb.  218.  S.  C.   Vide  the  Walker  ^.IFalker,  i  Fcf.  54.     ffWde  r. 

cafes  cited  in  the  note  co  GabsM  v.  Han-  Warde,  Amb.  299. 

€ock,  ante,  2  vol,  427. 

t/^TZtr^  ^^lyf  ^^^P^  ^d  Others  verfus  Barker j  December   15,  I743j  on  a 
2  e<,  e^-«  -^ '  ^^/'  Rehearing. 

S.  C.  iVef.63.    ^ 

III. 

U^^J^t^u^  /\  Barker,  which  was  as  follows : 
un]e(sbyezprcfs  **  I  givc  to  my  fon  Henry  zVL  my  lands,  tenements  and  here- 
word«oranecef  ««  ditaments,  in  poffeffion  arid  reverfion,  freehold  and  copyhold 
!u!d  S/ rSc  ""*  **  in  *«  P^^'^  of  Chi/wicke,  or  elfewherc  in  the  county  of  Mid- 
hoidi  tquaiiy  **  dlefex^  {which  ( I )  copyhold  lands  I  have  furrendered  to  tlie  ufc 
'    f  hcrt  hcUan    cc  ^f  my  Will)  to  him  and  his  heirs, 

Undi. 

A  parenthefis  it  ^^*  Attorney  General  infilled,  that  all  the  copyhold  lands 
notcoberejeacd  pafled,  and  that  the  words  in  the  parenthefis  are  fuperfluous,  and 
S  ^^'h  ^^'  '^^^^  ^^  i*  *n  abfolutc  devife ;  and  the  fubfcqucnt  words  may  be 
to^crttlesor*  rcjcfled,  according  to  the  maxim  in  law,  utile  per  inutile  non 
grammar  a  fen-  vitiatur  ;  and  in  fupport  of  this  doftrine  cited  Hob.  171,  Marjh*t 

eorapleiewSi-    ^*  3'»  4''  ^^^^  37^'  ^^  '^^  *^  ^^"'^  fliould  be  of  opinion  not 

oBciu  '    to  reje^  thefe  words,  then  he  infifts  that  they  are  large  enough 

^  ^      y     ^o  extend  to  all  the  teftator's  copyhold  lands^  and  ought  not  to 

\     '  J      be  rcftraincd  10  a  part  only. 

(^a:^tJ!ttZ4 ^-t^i^^'^hojii}  Chancellor, 

^  ,^,/^i^«*X«^^^he  firft  queftion  is,  whether  the  words  in  the  parcntheiis, 

are  to  be  taken  as  reftriftive  of  the  firft  words  of  the  devife,  and  I 

can  take  them  no  otherwife* 

This  is  the  cafe  of  lands  devifed  by  general  words  ;  if  inftead 
of  this  the  teftaZor  had  faid,  I  give  my  mefTuages  with  the  ap- 
purtenances called  tbt  King  qf  BohemiJs  head,  that  would  have 
been  a  different  cafe^  and  I  fliould  have  thought  the  fubfequcnt 
words  a  miftake  only  in  the  defcription* 

ft)  ft  Ittna  Lord  jSMtvMrteid  gmt  ftrrft  upon  tiiis  relative  proAoon  <»;^/Vi.  See 
*  iFff.  64. 

But 

a 


m    the  Time  of  Lord  Chancellor  Hardwickb.  j^ 

Bat  when  a  man  does  not  make  a  certain  definitive  deicrip-  GAtcoxciri  r. 
tbn,  it  18  very  difficult  for  courts  of  juftice  not  to  conftrue  the     *-**««•• 
fubfequent  reilridive  words,  as  explanatory  of  the  former. 

As  to  the  cafe  in  MarJVs  Rep.  of  tidies,  it  is  not  £milar  to 
diis,  for  if  they  had  conilrued  it  otherwife,  the  will  mu(l  have 
been  abfolutely  void  :  fo  lakewife  in  the  cafe  in  Dycvy  where  a 
man  devifes  his  meiTuageSj  late  Richard  CoitotCs^  t^c,  if  the  court 
hid  fafiered  the  miftake  to  prevail^  it  would  have  made  the  de^ 
vife  void. 

But  here  the  conftruSion  I  make  will  have  an  tStSt  as  p 
p&rt  of  the  copyhold  landsj  which  are  a£luaUy  furrendered^ 
though  not  as  to  the  whole. 

The  cafe  in  Cra.  Car.  Cbambirlaln  verfus  Turner  129.  does  not 
come  up  to  this :  *'  I  devife  the  houle  or  tenement  wherein 
"  WiUiam  Ntchoih  dwclleth,  called  the  White  Swan  in  Old 
"  itreet^  to  Henry  Gallant ^  my  daughter's  fon,  for  ever  \  and 
"  die  queftion  was,  whether  all  the  houfe  paifed  or  the  entry, 
"  and  thofe  three  rooms  which  were  in  IVilliam  Nichollj*s  pofTef- 
*'  don  only ;  and  three  judges  were  of  opinion  that  the  whole 
«  houfe  paflcd.** 

I  wonder  how  it  held  fo  much  debate,  for  the  previous  part 
of  the  defcnption  being  true,  it  was  of  no  confequence  if  there 
were  twenty  other  lodgers,  as  fyHUam  Nicholls  lodged  there 
Bkcwife. 

An  obfervation  has  been  made  on  it's  being  in  a  parentheHs^ 
d>at  the  fentence  for  this  reafon  is  independent  and  complete 
vidu)ut  it,  and  therefore  this  may  be  reje£led  as  fuperfluous. 

It  is  true  with  regard  to  the  niceties  of  grammar,  the  obfcr-    [  10  1 
ration  may  be  right  in  fome  inftances.  ' 

fint  in  legal  cafes  a  parenthefis  is  not  to  be  reje£^ed  :  befides, 
there  arc  many  inftances  in  the  common  kind  of  writing  where 
commas  only  are  ufed  inftead  of  a  parenthefis,  tiierefore  this 
may  be  laid  out  of  the  cafe. 

But  what  makes  it  ftill  ftronger,  there  is  a  plain  reafon  here 
for  a  parenthefis. 

Bccaufe  in  the  former  part  of  the  devife  the  tcftator  had 
coupled  the  words  copyhold  and  freehold  together,  and  therefore 
he  was  under  a  neceflity  of  throwing  it  into  a  parenthefis  with 
the  repetition  of  the  word  copyhold. 

So  that  the  authorities  do  not  come  up  to  the  cafe  made 
by  Mr.  Henry  Barker  the  devifee,  for  thofe  cafes  are  all  in 
giants. 

I  have  a  doubt  whether  in  ,  the  cafe  of  grants  the  conft'ruc- 
tion  is  more  ftri£l  than  in  will»,  for  if  a  man  grants  to  another 
fuch  and  fuch  houfes  in  the  occupation  of  ji.  B.  and  C  and 
aiterwards  excepts  the  houfe  in  the  occupation  of  B.  the  ex- 
ception is  void,  becaufe  they  will  rather  rcjcft  the  fubfequent 
acepdon  entirely,  than  the  grant  itfelf  ihould  be  void. 

This  18  a  queftion  between  an  heir  and  devifee,  and  an  Iteir 
ii  not  to  be  difinherited  unlefs  by  exprefs  worils,  or  a  neceflary 
inylication:  and  I  know  no  diftxndion  from  this  rule  where  the 
'is an  ieir  of  ctiftomary  landj,  any  mure  than  whore  he  is  of 

The 
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Ctiscotciii  t.      The  great  objeftion,  which  has  fomc  weight,   is,  that  there 

BABitt.       j^  pjj^^  Qf  jj^g  {atnc  inn  or  houfc  which  has  been  furrcndercd  : 

and  if  the  tellator  had  defcribed  it  by  name,  I  fliould  have  been 

of  opinion  the  whole  would  have  pailed  though  part  only  had 

been  furrendcred. 

But  it  appears  by  the  furrcnders  themfclves,  which  were  at 
diiFcrent  times,  that  part  of  the  inn  was  not  bcuglit  till  fomc 
time  after  the  firft  furrender,  and  therefore  this  facl  clears  up 
and  explains  the  intention  of  the  teftator. 

So  that  the  court  mud  make  fo  many  ftrstches  here*  in 
order  to  difinherit  the  cuftomary  heir,  that  it  is  much  l)etter 
to  let  the  words  have  tlieir  plain  and  obvious  meaning,  though 
the  defendants  are  younger  children,  and  claim  it  as  a  provifion. 

The  decree  muft  be  affirmed  (i). 

(i)  Jn  Banks  r,  DenJ^tre,    I   Fe/.6^.  in  this  cafe  (Nvhich  frems    to    have  been 

^/l.    585.      Lord  Harti*wicke  obferves,  the  ground  of  ihc  determination)   ap- 

that  he  determined   the  above  cafe  rcla-  pears  to  differ  but  very  flightly  from  that 

live  to  the  king  of  Bohemians  head  with  in  Banks  v.    Dcjijbhe^     Vide    Allen    v» 

great  telu^ance.     Indeed  the  parentheiis  PwltoUf  l  Fff,  izi. 

I    ^^  3  Lo%fel/  vcrfus  Lovell^  November  23,   1743. 
Cafe  6. 

Tht  furrender  «>f  0  H  N  Lovell  furrendercd   to  fVilliam  Lovell^  brother  of 

eLtSmmfthave  J  7^^^  Lovell^  the  copyhold  premifics  in  qucftion,  until  Tho- 

the  fame  con-  ^^^  Lovelly  fon  of  Aalph  Lovellj  and  brother  alfo  of  John  Lovell^ 

ftruaionwith  ftiali  attain  twenty-one,  and  after  fuch  age  to  the  fiid  Thomas 

lswir"aod'othcr  -^^^^U  ^is  heirs  and  ailigns  for  ever.              Signed  Jc^hn  Lovell^ 

conveyances, 

"m*^^  *J  •  Indorfed,  by  iagreemen*-  between  John  and  William  Lo^^elly  that 

the  lin^utioni     '^^  ^^^^  William  Lovell  is  to  fcceivc  the  rents,  ^c.  until  Thomas 
tifz  copyhold      attains  twenty-one,  and  then  to  account  to  him  for  the  fame,  but 

aie  foframe^,  a,  ^^j  htioXQ.  J.    Lovell. 

%y  the  rulei  of  ^ 

law  they  arc  W.  LovelU 
void,  they  muft  take  their  fate,  and  no  tnteotlon  can  make  them  good. 

John  died  the  19th  of  November  17 15,  without  iflue,  leaving 
William  his  eldell  brother  and  heir,  who  enjoyed  the  faid  pre- 
mifles  till  the  16th  of  January  17-^4,  when  he  died  ;  Thotnas  the 
f(in  of  Ralphy  and  brother  of  the  plaintiff,  died  an  infant  the 
1 2th  of  March  1 7 1 5,  without  iffue  bef^e  the  plaintiff  was  born, 
fo  that  the  faid  Thomas  Lovell  deceafed  having  no  brother  or 
fiftcr  born  at  his  death,  and  being  then  about  nine  months  old, 
William  Lovell  deceafed  was  his  heir  at  law  likewife. 

Thomas  Lovell  the  furrcndercc  dying  before  he  attained  twen* 
ty-one,  the  queftion  is,  whether  the  phiintiff  as  brother  of  Tho* 
mas  is  intitled  under  the  furrender  of  John  Lovell  to  an  account 
of  the  rents,  fa'f.  fuch  conthigency  as  in  the  furrender  never 
happening  \  or  whether  the  defendant  William  Lovell  deceafed, 
as  heir  to  the  furrenderor,  is  not  intitled  to  both  •,  or  whether 
the  eilate  is  not  liable  to  an  account  for  the  profits,  and  to 
whom. 

Mr.Ao- 


in  the  Time  of  Lord  Chancellor  HARDVicKt.  1 1 

Mr.  Attorney  General  for  the  plaintiff  cited  Borq/lon*s  cafe,     I-ovtii-  ▼* 
3  Co.  20.  and  Taylor  verfus  Biddall,  2  Mod.  289.  I-ovii.*.. 

Mr.  Brown  for  the  defendant  cited  i  Leon,  i  o  i .  and  Mr,  F^rJ 
of  the  fame  Cidc  cited  Idle  verfus  Coke,  Sa/k.  620.  (ij,  and  Cro. 

Lord  Chancellor, 

As  this  is  the  cafe  of  a  copyhold,  no  other  conflru£lion  can 
be  m^ile,  but  what  arifes  on  that  kind  of  conveyance. 

As  to  the  real  intention  of  the  furrenderor,  it  is  pretty  diflScuIt 
to  maintain  what  the  plaintifPs  counfcl  contend  for,  that  though 
Thtmfis  the  infant  was  but  four  months  old,  the  furrenderor  in- 
tended to  diveR  himfelf  of  the  whole  eftate,  and  give  it  in  fuch 
a  manner,  that  notwithftanding  the  infant  died  the  next  day,  [  *  ^  3 
it  vould  ^o  to  his  heir  though  ever  fo  remotely  related  to  the 
l\xmMtxor, 

The  furrender  was  never  pcrfeftcd,  for  in  one  rcfpeft  the 
bill  is  brought  for  that  purpofe,  and  upon  the  circum (lances  of 
this  cafe,  there  is  no  occaGon  to  make  a  drain  in  favour  of  the 
plaint;  IF. 

But  be  this  as  it  will,  the  words  as  they  now  (land,  and  the 
legal  effcd  of  thofe  words,  muft  have  their  avail. 

I  wHi  take  it  firft  upon  the  words  ab(lra£led  from  the  me* 
morandum. 

It  has  been  infilled  on,  that  though  Thomas  the  infant  died  at 
nine  monthh  old,  yet  the  edate  vefted  in  him,  and  that  it  was  a 
difpofition  of  the  inheritance  to  him  immediately,  and  only  a 
chattel  intered  in  the  uncle,  till  the  infant  might  attain  his  age  of 
twenty  one,  though  he  died  at  nine  months  old. 

As  to  the  cafes  cited,  Bornjlon'^^  and  Taylor  v.  Biddall^  they 
were  both  upon  wills,  in  which  there  is  great  latitude  of  cgn- 
ftruftion,  to  comply  with  the  intention  of  a  tedator ;  and  in 
Baraflon^s  the  principal  point  (for  it  was  not  merely  an  auxiliary 
argument)  was  its  being  a  computation  hy  the  tedator  for  pay* 
ment  of  debts,  and  Taylor  verfus  Biddall  is  upon  an  executory 
dcvifc ;  for  I  had  a  very  particular  reafon  to  look  into  this  cafe 
in  Stiphens  verfus  Stephens  (2),  and  therefore  fent  for  the  record 
out  of  the  treafury  :  not  truly  dated  in  the  report  of  the  cafe, 
for  the  other  point  mentioned  in  the  book  could  not  arife,  being 
determined  merely  upon  an  executory. dcvife. 

Surrenders  of  copyhold  edates  are  to  be  condrued  as  deeds 
and  conveyances  at  common  law,  and  not  as  a  will  \  and  as 
Mr.  Ford  faid,  a  fpringing  ufe  in  a  copyhold  edate  would  be 
condrued  as  a  fpringing  ufe  in  a  freehold  (3). 

If  this  had  been  a  limitation  by  deed  of  an  edate  at  common 
law,  as  Thonias  died  before  twenty-one,  it  cannot  be  fupported, 
that  the  edate  to  Wtlliam  fliould  continue  till  Thomas  might  have 
attained  his  age  of  twenty-one, 

(1)  I  P.    ^-  70.  S.C.  (3)  But  copyhold  edares  arc  not  with- 

er) Ca.imp^Taih,  aa8.  S,  C.  in  the  ftatu:c  of  ufcs.     Ridden  v.  Faliicr, 

2  re/,  zsj. 

If 
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LoviLL  T  If  limitations  arc  fo  framed,  as  by  the  rules  of  law  they  «% 

LovxLL.       ^,qJj^  jj^gy   ^^yjj.  ^jjij-g  iijgj^  fj^^g^  ^jjj  j^  intention  can  make 

them  good. 
To  fuppirt  a  To  bc  fure  there  is  a  difFerence  between  requiring  an  eftate  to 

fiondmeir.re-  fupport  a  Contingent  remainder  in  a  freehold,  and  a  copyhold, 
fr^cJ^id  *there  *  bccaufc  in  the  former  there  muft  be  a  tenant  of  the  freehold 
muftbcateiunt  againft  whom  VL  pracipi  msLy  be  brought,  but  copyhold  lands  arc 
of  th«  freehold  not  held  of  the  manor,  but  are  parcel  of  the  manor,  and  the 
/^">rS-"bc*  freehold  is  in  the  lord,  therefore  no  pracipe  can  b«  brought 
brought  j  other-  againft  the  tenant  of  a  copyhold. 

wife  as  CO  a  co- 
pyhold, for  there  a*  fraclpt  can   be  brought,   bein^  parcel  of  the  manor  only,   aa4  tke  6«c* 
fluid  Uk  the  W. 

[  *I3  3  But  I  know  of  no  cafe,  where  there  is  a  limitation  of  a  copyw 
hold  in  the  manner  it  is  here,  that  it  has  been  conftrued 
to  be  good. 

As  to  the  indorfement. 

This  is  no  more  than  the  declaration  of  the  truft  of  the  pro- 
fits to  WiUimn  for  Thomas^  and  not  for  paymfznt  of  debts,  or 
3iny  other  purpofe. 

I  think  this  rather  turns  againft  the  plaintiff,  becaufe  it  takes 
it  outof  the  reafon  of  Borafton^s  cafe :  for  there  the  teftator  had 
made  a  computation  that  the  profits  would  clear  his  debts  by 
tKe  time  his  fon  attained  the  age  of  twenty-one,  and  therefore 
uotwitiiftanding  he  died  before  twency-one,  the  court  was  of 
opinion,  it  ought  to  continue  till  he  might  have  attained  his 
age  of  twenty-one. 

But  here  IFilliam  Love!!  could  not  be  accountable  to  any  heir 
of  Thomas  Lovell^  io£  William  by  the  memorandum  is  e^cprefsij 
direded  to  be  accountable  to  Thomas  only.  * 

Therefore,  as  this  differs  from  Boraflon^s  cafe,  and  as  it  is 
not  upon  the  conftrudlion  of  a  will,  and  as  the  furrender  of 
copyhold  cftates  is  to  have  the  fame  conftruftion  with  feoff-* 
ments  at  law,  and  other  conveyances,  therefore  I  muft  decree 
for  the  defendant,  the  heir  at  law  of  William  Lovelly  and  dif- 
mifs  the  bill  of  the  plaintiff,  who  is  the  brotlier  and  heir  at  law 
of  Thomas^  but  witliout  cofts« 


Q^^  j^  Lawion  verfus  Lstwlon^  December  14,  I743»' 

4  fee  engine  fee  T^  H  E  material  qucftion  in  the  caufe  was,  whether  a  fire 
up  fox  the  be-  X  engine  fct  up  for  the  benefit  of  a  colliery  by  a  tenant  for 
J^b^aunant  '*^'^>  ^^  ^  conlidercd  as  perfonal  eftate,  and  go  to  his  exc-* 
toriife,  ftaiibe  cutor,  OT fixed  to  tlic  freehold^  and  go  to  a  remainder-man. 

ccnfidered  at 

l>a«w  or  hit  perfonal  eftate,  and  go  to  the  executor,  fqr  the  increafe  of  alfeU  ia  fivojir  of  ertdiinn. 

^  jy  n/J,  There  was  evidence  read  for  the  plaintiff,  a  creditor  of  die 

^'         tenant  for  life,  to  prove  that  the  fire  engine  was  worth,  to  be 

fold|  three  hundred  and  fifty  pounds  »  and  that  it  is  cuftomarip 

to 


in  the  time  oF  Lord  CliancclloTf  HARDwtltct.  ^ j 

to  "remove  them ;  and  that  in  building  of  flieds  for  fecuring  the     ^^'^*^^^^^' 
engine,  they  leave  holes  for  the   ends  of  timber,  to  make  it 
more  commodious  for  removal,  and  that  they  are  very  capable  of  ^ 

l)eing  carried  from  one  place  to  another  (i ). 

That  the  teftator,  the  counfcl  for  the  plaintiff  faid,  was  dead,    [  14  J      . 
greatly  indebted,  and  it  would  be  hard,  when  he  has  been  laying  ^^^^^^.^^^ 
out  his  creditors*  money  in  erefting  this  engine,  that  they  fliould  ^ 

not  have  the  benefit  of  it,  but  that  the  drift  rule  of  law  fliould   ^,//^^-^. 

uke  place.  ""  r>    1/  ^ ^///  ' 

Mr,  U^dbraham  compared  it  to  the  cafe  of  a  cyder  mill  which^^^-'^^^  ^ '" 
IS  let  in  very  deep  into  the  ground,  and  is  certainly  fixed  to  the  p  ^         * 

ffeehold;  and  yet  Lord  Chief  Baron  Ccwy///,  at  the  affizes  at^^^^^^jW^ 
iVorceJler^  upon  an  aft  ion  of  trover  brought  by  the  executor  '>^54^^^<^^^>-. 
againft  the  heir,  was  of  opinion  that  it  wm  perfonal  eftate,  and^^^^^;^'*^^*  4^ 
dircftcd  the  jury  to  find  for  the  executor  (a).  y^  y        ^ 

Evidence  was  produced  on  the  part  of  the  defendant,  to  fliew  "^^^  y%J^ 
that  the  engine  cannot  be  removed  without  tearing  up  the  foil,  ^^  CMt^>^ ^ 
and  deftroying  tlie  brick  work.  .  /^i-^y^^y^n^ 

Mr.  \llark  of  counfel  for  the  defendant  cited  Fi/tcbj  foL  j^S^          y  Z^y 
under  the  head  oiDjftrcfs:  and  the  cafe  of  IVortlcy  Montague  y.j  ^  ^  "^^    .^ 
Sir  James  Qaveritig^  about  two  years  ago  before  Lord  Hard%vicke»    ^  ^^ 

Lord  Chancellor,  .' 

This  is  a  demand  by  a  creditor  of  Mr.  Laivtofij  who  fet  up 
the  fire  engine,  to  have  the  fund  for  payment  of  debts  extended 
2is  mucli  as  poiIit)]e. 

It  is  true  the  court  cannot  conftrue  the  fun5  for  affets,  further 
than  the  \zvf  allows,  but  they  will  do  it  to  the  utmoft  they  ca» 
hi  favour  of  creditors. 

This  brings  on  the  queftion  of  the  fire  engine,  whether  it 
fliall  be  confidered  as  perfonal  eftate,  and  confequently  applied 
to  the  increafe  of  alTets  for  payment  of  debts. 

Now  it  does  appear  in  evidence,  that  in  its  own  nature  it  is 
a  pictibnal  moveable  cliattd,  taken  either  in  part,  or  in  grofs, 
before  it  is  put  up« 

-  But  then  it  has  been  infilled,  that  fixing  it  in  order  to  make  it 
work,  is  properly  fl/i  annexatiotiio  the  freehold. 

To  be  fure,  in  the  old  cafes,  they  go  a  great  way  upon  the  The  oTJ  cafct 
mnnexation  to  the  freehold,  and  fo  long  ago  as  Henry  the  Se-  go  a  great  way 
vcnth's  time,  the  courts  of  law  conftrued  even  a  copper  and  T"^l^lT''" 

-.  ,  /*irtit  mticntQ  tnc  tree  • 

furnaces  to  be  part  of  tlie  freehold.  hold ;  buc  court» 

oi  late  have  re- 
laxed this  ftnSt  condrudiAn  of  law>  to  cncoofige  tenants  for  life  to  io  what  is  adTaoiageQus  \m 
the  cftatc  during  their  t^tin. 

Since  that  time,  the  general  ground  the  courts  have  gone  upoit 
of  relaxing  this  llrift  conftruftion  of  law  is,  that  ic  is  for  the 

(l)  It  appears  from    the  anfwcr  of  (a)  This  cafe  in  all  probahHity  turn- 

tt*Urt  LatvfOft  the  remainder-man,  that  fd  upon  a  cuftcm.     Pp  LordMarsfitWm 

the  tenant  for  life  had  ereded  a  build-  Larjitom  v.  Lawfo*ty  cited  in  the  note  at 

ing,  which   was  covered   in  :  and  that  the    end    of  this  cafe    of   Lawton   v. 

fhit  bmldiog  was  merely  l%t  the  ufe^of  Lavton. 
Xhc  engine. 

benefit 
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^dwT^J*     benefit  of  the  publick  to  encourage  tenants  for  life,  to  do  what  k 

advantageous  to  the  cftate  during  their  term. 
To  remove  What  wodld  have  been  held   to  be  wade  in  Henry  the  Se- 

^"i^^b^V^"**  venth's  time,  as  removing  wainfcot  fixed  only  by  fcrcws,  and 
!^/  nLbic^*'  marble  chimney  pieces,  is  now  allowed  to  be  done* 

chimney    pieces  is    not   wafte. 

Ltodloids  have  Coppcrs  and  all  forts  of  brewing  veflels,  cannot  poffibly  be 

toln  cVpers'^and  "'^^  without  being  as  much  fixed  as  /re  eftginesy  and  in  brew 

brewing  vcfleli  houfcs  crpeclally,  pipes  mud  be  laid  through   the  walls,    and 

againft  a  tenant,  fupportcd   by   walls  J    and   yet,    notwithftandine  this,  as  they 

« they  were  laid        ^^^  *  t  c       i\.  •  r  i        i       i.       •     **   ...  t         / 

Ibrtheconveni-  ^rc  laid  for  thc  convenience  of  trade,  landlords  will  not  be  al- 
cncc  ©t*  trade,     lowed  to  retain  them. 

This  being  the  general  rule,  confider  how  the  cafe  (lands  as 
to  the  engine,  which  is  now  in  queftion. 

It  13  faid,  there  arc  two  maxims  which  are  ftrong  for  the  rc- 
maindcr-man  :  FirJ}^  That  you  (hall  not  deftroy  the  principal 
.     tiling,  by  taking  away  the  acceiTory  to  it. 

This  is  very  true  in  general,  bu  does  not  hold  in  thc  pre- 
fent  cafe,  for  the  walls  arc  not  the  principal  thing,  as  they 
are  only  flicds  to  prevent  any  injury  that  might  otherwifc  hap- 
pen to  it.  ' 

Secondly^  It  has  been  faid,  that  it  muft  be  deemed  part  of  thc 
cftate,  bccaufc  it  cannot  fubfift  without  it. 

Now  collieries  formerly  might  be  enjoyed  before  thc  in- 
vention of  engines,  and  therefore  this  is  only  a  quellion  of 
majus  and  minus,  whether  it  is  more  or  lefs  convenient  for  thc 
colliery. 

There  is  no  doubt  but  thc  cafe  would  be  very  clear  asbc- 
tvvccn  landlord  and  tenant. 

It  is  true,  the  old  rules  of  law  have  indeed  been  relaxed 
chiefly  between  landlord  and  tenant,  and  not  fo  frequently  be- 
tween an  anccftor  and  heir  at  law,  or  tenant  for  life  and  remain- 
der-man. 

But  even  in  thefe  cafes,  it  does  admit  the  confideration  of 
puWick  conveniency  for  determining  the  queftion. 

I  think,  even  between  ancellor  and  heir,  it  would  be  very  hard 

that  fuch  things  fliould  go  in  every  inftance  to  the  heir. 

f  |6  ]  One  rcafon  that  weighs  with  me  is,  its  being  a   mixed  cafe 

between   enjoying  thc  profits  of  the  land,  and  carrying  on  a 

fpccics  of  trr.dc  ;    and,  confidering  it  in    this  light,  it  comes 

very  near  the  inftances  in  brcwhoufes,    ^r.   of  furnaces  and 

coppers. 

Tho'  cyder  Is  'I'hc  CMC  too  of  a  cyder  mill,  l>etween  the  executor  and  thc 

part  of  the  pro-  j^^jj.  nTiCntToncd  by  Mr,  W-llrahamy  is  cxtrenu-ly  ftrong;  for 
fits  of  the  real         ,  ,  ,       .  -'        ^     ,  ^  >     i  •     i\  • 

eftatc,  it  has  though  cyder  IS  part  of  the  profits  of  the  real  eltate,  yet  it  was 
beer,  held  thit  a  held  by  Lord  Chief  Baron  Cotnyis^  a  very  able  common  lawyer, 
^erf  nT/not'  ^^^^  ^^^^  cyder  mill  was  perfonal  eftate  notwithftanding,  and  that 
wi'.hftunding,      it  fliould  go  to  the  cxccutor. 

andrhaUgoto         Jt  does  not  diflVr  it  in  my  opinion,  whether  a  (lied  over  fuch 

•nd  not  the  heir.  *"  engine  br  made  of  brick  or  woodi  for  it  is  only  intended  to 

'  cover  it  from  the  weather  and  other  inconveniencics* 

This 


in  the  Time  of  Lord  Chancellor  Hardwicm. 
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This  is  not  the  cafe  between  an  anceftor  and  an  heir,  but  an 
intermediate  cafe,  zt  Lord  Hobart  calls  it,  between  a  tenant  for 
tfe  and  remainder-man. 

Which  way  does  the  reafon  of  the  thing  weigh  moft,  between 
a  tenant  for  life  and  a  remainder-man,  and  the  perfonai  reprefen- 
tative  of  tenant  for  life,  or  between  an  anceftor  and  his  heir, 
and  the  perfonai  reprtfentative  of  the  anceftor?  Why,  no  doubt, 
in  favour  of  the  former,  and  comes  near  the  cafe  of  a  common 
tenant,  where  the  good  of  the  publick  is  the  material  conGdera- 
tion,  which  determines  the  court  to  conftrue  thcfe  tilings  per- 
fonai eftate ;  and  is  like  the  cafe  of  cnibUmrnts^  which  (hall  go 
to  the  executor,  and  not  to  the  heir  or  remainder-man,  it  being 
for  the  benefit  of  the  kingdom,  which  is  intercfted  in  the  pro- 
dace  of  corn,  and  otlicr  grain,  and  will  not  fafFer  them  to  go 
to  the  heir.  v 

It  is  very  well  known,  that  little  profit  can  be  made  of  coal- 
mines without  tl/is  engine  5  and  tenants  for  lives  would  be  dif- 
couraged  in  ere£ling  them,  if  they  muft  go  from  their  rcprefeu- 
tativcs  to  a  remote  remainder-man,  when  the  tenant  for  life 
might  poflibly  die  the  next  day  after  the  engine  is  fet  up. 

Thefc  reafons  of  publick  benefit  and  convenience  weigh 
greatly  with  me,  and  arc  a  principal  ingredient  in  my  prefent 
opinion. 

Upon  the  whole,  I  think  this  fire  engine  ought  to  be  con- 
fidered  as  part  of  the  perfonai  eftate  of  Mr.  Lawton^  and  go  to 
the  executor  for  the  increafe  of  alFtts ;  and  decreed  accord- 
ingly (i;. 


Lawtow  t. 

La-WTO}!. 

EmUemcnts 
ihali  go  to  the 
executor,  and 
not  the  remain- 
der-mm,  the 
publick  b'inf 
interefted  in  the 
produce  of  core 
and  ochcr  grain. 


Reafoni  of  pu^ 
lick  benefit  aai 
convenience 
haTc  {reat^ 
weight. 


(l)  Reg.  LiB.  B,  1743.  fol.  151, 
There  were  certain  other  engines  fixed 
upon  fait  worlcs  by  the  father  of  the  te- 
nant for  life,  the  teilator.  Thcfe  cn- 
g^es  were  decreed  not  to  be  the  perfonai 
cUate   of  the    teiUior. 

The  old  and  general  rule  o* 
law  feems  to  be,  that  whatever  is 
fixed  to  the  freehola  becomes  part 
of  it,  aad  cannot  .be  taken  from  it. 
Co.  Lift.  53.  fl.  Brc.  H'aJit.pK  1 04.  143, 
Cookers  cafe,  Mjore  177.  HcflakcK- 
iUn't  cafe,  4  Co,  64.  a.  Day  v. 
Bijhltch,  Cro.  Ehz.  374.  Ca*ve  v. 
Ca\%  2  f^em.  508.  CuUing  v.  Tujnal^ 
Mull.  N.  P,  2^'  But  of  JRic  years  there 
bavc  been  two  exceptions  to  this  rule. 
The  BtR,  is  between  landlord  and  tenant; 
the  latter  of  wh:.m  m.iy  take  away  dur- 
ing the  term  all  /uch  chimney  pieces, 
wainfcox,  i^c.  and  all  fuch  things  ne- 
ccfiary  for  trade,  as  brewing  vcflels, 
coppers,  fire  engines,  cyficr  mills,  ^c, 
•  as  he  has  himfelf  put  up  or  crcded.JBut 
fuch  removal  moll  be  ivi/h:ti  tbt  te^m^ 
oiherwife  he  will  be  confidcred  as  a  tref- 
pafier.  The  (econd  exception  is  between 


tenant  for  life  or  in  tail  and  tlie  r^v^* 
fioner  or  remainder  man.  The  former 
may  remove  fire  engines,  cyder  milk, 
coppers,  Wr.  which  he  has  ereded,  and 
by  which  he  not  only  enjoys  the  prolits 
oftheellate,  but  carries  on  m /pedes  of 
trade,  And  if  he  does  not  remove  then 
in  his  life-time,  they  go  to  his  executor. 
The  rule  however  Hill  holds  as  betweea 
the  bcir  and  executor,  PooU^h  cafe,  z  Salk, 
36S.  Ex  parte  ^incjf^  ante  i  vol.  477. 
Dudley  v.  ^ard^  Ar.lf.  1 1 3 .  Bull.  N.  f. 
34.  S.  C.  cited.  In  Lai^vton  v.  Lawton^ 
B.  R,  Eafter  zi  Geo.  3.  An  action  of 
trover  was  brought  by  the  plain  tiffs  at 
admin  id  rators  of  Robert  La^wton^  againA 
the  defendant  for  certain  fait  pant,  which 
were  put  into  wychc  houfcs  in  Ch-Jhlre, 
The  pans  were  brought  in  in  pieces. 
The  wyche  houfcA  arc  of  no  ufe  without 
the  pans,  nor  is  the  brine  of  any  ufc 
without  them.  There  was  room  for  the 
workmen  to  walk  round  them  within  the 
building.  Tho  pans  were  fixed  by  brick 
and  mortar  to  the  floor  of  the  building  ; 
and  there  .'was  a  furnace  under  it.  The 
building  had  lodging  rooms  at  tht  crf<l 


s^ 


CASES  Argued  and  Determined 


of  it :  Which  building  with  the  pans  let 
for  8/.  a  week.  The  quellion  was,  whe- 
ther thefe  pant  wei^e  to  go  to  the  exexuttr 
or  to  the  heir.  The  anceflor  was  feifcd 
in  fee.  Lord  Mansfield  delivered  the 
opinion  of  the  ceurt.  All  the  old  cafes 
(and  there  are  fome  to  be  foand  in  the 
^ear-books)  lean  in  favour  of  the  hgirx 
mnd  fo  rigidly^  that  if  a  tenant  was  to 
put  up  a  wainfcot  or  pi£>ures  let  into 
the  wsunfcot,  t^c.  he  could  not  take 
them  away.  There  has  been  a  relaxa- 
tion of  two  fpedes  of  property,  the  one 
between  latidloKd  and  tutant^  as  marble 
chimney  pieces  and  things,  which  are  ne- 
ceflary  for  trade,  &c. ;  and  in  the  re- 
moval of  thefe*  there  is  no  hurt  to  the 
landlord.  The  tenant  fays,  I  leave  the 
premiiTes  juft  as  I  found  (hem.  The  other 
fpecies  in  which  there  has  been  a  relax- 
ation is  between  tenant  for  life  and  the 
teraainder-man  as  £re  engines,  Uc. 
The  tenant  for  life  will  not  ere6t  fuch 
things*  unlefs  they  can  go  to  his  exe- 
c«itor.  But  I  cannot  find  any  cafe  (ex- 
cept that  about  the  cyder  mill,  (ctfupta 
24.)  where  there  has  been  any  relaxation 


between  the  biir  and  executor.  That  caft 
mod  probably  turned  upon  a  caftom. 
Now  confider  the  prefeYit  cafe,  which  is 
\tx^  (Irong.  A  fait  brine  in  the  count/ 
of  Chtfbirc  is  a  moil  valuable  inheri- 
tance. But  there  is  no  enjoying  the  in- 
heritance without  the  buildings  .ind  fait 
pans.  They  are  of  no  ufe  but  f6r  that 
purpofe,  and  the  inheritance  it  of  no 
value  without  them.  To  the  executors 
they  can  be  worth  no  more  than  old  iron 
and  old  bricks,  if  taken  away.  Here 
the  anceftor  ere£led  them  at  bis  own  ex* 
pence  on  his  fee  fimple.  It  is  impoffi- 
ble*  that  he  fhould  mean  them  to  be 
fevered  at  his  death  ;  for  they  are  worth 
nothing  to  an  executor,  and  ^txj  valua- 
ble to  the  heir.  It  wonld  have  been  a 
\txy  different  confideration,  if  this  fait 
brine  had  been  let  to  a  tenant*  who  had 
erefled  thefe  pans.  There  he  might' 
have  faid,  I  was  at  the  ex  pence  of  erect- 
ing them,  and  therefore  my  executor 
fhould  have  them  ;  and  I  leave  the  efiate 
as  I  received  it.  Therefore  we  are  all  of 
opinion  they  go  to  the  heir*  JadgmeAt 
for  the  defendant. 


f  «7  ] 
Cafe  8. 


December  17,    1743.     Pleas  and  Demurrers. 


A  Bill  was  brought  to  fet  afidc  a  will  for  fraud,  on  fuggei^ 
tion  the  teflator  was  incapable  of  making  it,  by  being 
perpetually  in  liquor,  and  particularly  when  he  executed  the  will^ 
and  likewife  for  a  receiver  to  be  appointed. 


A  plei  t» 

^11  brought  to 

lee  afide  a  wiU 

fox  fraud,  and 

ior  appointinf 

•  receirer,  aU 

l«wed  at  to  the  firft  part,  and  difallowed  as  to  the  latter. 


The  defendant  pleads  the  will  was  duly  executed,  and  that 
it  ought  to  prevail,  till  upon  an  iiibe  at  law  it  fhould  be  found 
to  be  otherwifc,  and  that,  as  he  was  in  pofleflion  under  the  will, 
a  receiver  ought  not  to  be  appointed  till  the  vali^lity  of  the  will 
was  determined. 
Lord  Chancellor, 

The  plea  muft  be  allowed,  for  you  cannot  in  this  court  fet 
afidc  a  will  for  fraud  (1)  ;  but  as  to  a  receiver,  I  muft  difallow 
iwr  the  due  exe-  it,  for  I  wiU  not  tie  up  the  bands  of  the  court,  if  in  the 
•ri^e  ttilw  F^grefs  of  the  caufc  it  fliould  be  neceffary  to  appoint  a  rc- 
^*iy.       *        cciver  (2). 


Thii  court  can* 
not  fee  afide  a 
wiU  for  frauds 


(1)    BenitU    IT.    Vad:^    ^nte    i    vol. 
3*4- 


(a)  Fide  Knight  r.   Dm^^lejfis^     t  F^. 
360* 


A 


Sn  the  Time  of  LorJ  Chancellor  Hirdwicke,  ly 


December  17,  I743»     Anonymous »  Cafe  9* 

Bill  was  brought  for  difcovcry  of  title   deeas,  and  relief  ^^*='*»'»'^^ 
prayed  Ilkewife.  i:.«^e. 

rff  an  affidavit  muft  be  annexed  that  the  plalatiffhai  not  the  4eedi  in  his  cuftodj 


The  defendant  demurred  that  upon  the  plaintiiFs  own  fliew- ^'^^ *]•  ^^''^^^^y* 
tng  none  of  his  anccftors   have  been  in  pollcfFion   for  the  laft    /^  <^l*^y>w  .^/ 
forty  years,  that  it  was  a  matter   triable  at  law,  and  that  there 
was  no  affidavit  annexed,  that  the  plaintiff  had  riot  the  deeds 
in  his  cuftodjr. 

The  Chancellor  allowed  it  on  the  lad  caufe  upon  the  common 
courfe  of  the  court,  that  where  a  bill  prays  rclitf,  as  well  as 
difcovery,  an  affidavit  muft  be  annexed  tliat  the  plaintiff  has  not 
the  deeds  in  his  cuftody  (O, 

(1)  So  IFhiuhurch  v.  GoUin^,  2  A  /A^.  541.     Dormer  v.  rorfr/cue,  pofl,  132^ 


Talhot  V.  May^  December  17,   1743.  Cafe  10. 

THE  bill  was  brought  for  tithes  of  a  mill,  and  a  pica  of  Where theown- 
a  modus  of  6x.  8  d.  for  the  mill,  when  it  was  part  a  corn-  •^of »'»  an«cnt 
tniU,  and  part  a  fulling-mill.  Uxr,t  roof  thinlw 

\  proper  to  crcdk 

two  nsw  wheels,  they  are  to  be  confidered  as  two  inills>  and  tc  \bJll  brought  for  the  tithe,  he  cannot* 
Mver  thdi  with  the  fame  mUut  (i). 

In  lyip,  the  fulling  wheels  were  taken  away,  and  a  pair  of     [18 
mill-ftoncs  put  in  the   room,  and  has  been  ever  fince  a  corn 
mill. 

Mr.  Attorney  General  for  the  plaintiff! 

It  was  anciently  a  fulling-mill,  and  the  corn-mill  and  tlic 

fulling-mill  is  now  under  the  fame  roof,  and  the  modus  cannv)t 

'       extend  to  cover  a  new  creeled  mill,  for  as   it  is  altered  to  a 

corn-mill  it  muft  pay  tithe  in  kind. 
I         Mr.  Hamet  of  the  fame  cited  i  RgIPs  Abr.  66i.     3  Ruijlr^i  12. 
'       I  BrcwnL  32.     Cro.  Jac.  523,  and  the  cafe  of  Nut  v.  Uoamber^ 
lain,  heard  firft  in  the  exchequer,  and  afterwards  in  the  houfe  of 
Lords,  where  it  was  determined  that  every  water  corn-mill,  muft 
pay  corn  as  a  perfonal  tithe. 
Mr.  Talbot  of  the  fame  fide  cited  i  Ro/Ps  Abr.  656. 
The  counfel  for  the  defendant  infifted  that  the  m^dus  covers 
the  mill,  let  the  engine  of  the   infide   conlift  of  wheels  or  of 
(tones,  and  therefore  changing  the  working  part  makes  no  varia- 
tion, but  the  modus  will  ftill  cover  it  as  a  mill,  though  of  a  dif- 
ferent kind. 

(0   Sec  Crimle^  v.  Fauliingham,  4  Mid.  45. 

Vol.  in*  C  Thcjj 
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Taliotv.  They  cited  i  RolPs  Ahr.  641,  and  2  Injl.  490.     That  adding 

^^^*  new  ftones  to  ancient  mills  will  not  alter  the  modus^  nor  defiroy 
it,  where  the  ftones  are  under  the  fome  loof:  they  cited 
Carth.  215. 

Lord  Chancellor, 

The  plea  in  this  cafe  muft  be  confidercd  both  in  refpcfl:  to  the 
form  and  fubftance,  and  upon  cither  it  cannot  (tund,  for  as  it  is 
not  adidem^  it  is  impofTible  to  know  to  what  it  is  applicable. 

Here  are  three  mills  charged  by  the  bill  to  be  working 
mills  :  the  defendant  pleads  a  niodus  to  one  only  called  Birdlep 
milK 

All  of  them  at  prefent  are  ufcd  as  corn  mills,  and  therefore 
the  plea  is  quite  uncertain,  if  this  point  could  be  laid  afide, 
which  I  cannot  do,  confidcr  it  next  upon  the  fubftance. 

I  will  confider  them  as  two  new  corn  mills,  but  under  the 
fame  roof. 

Suppofe  firft  an  ancient  mill  under  a  building  worked  witli  one 
wheel,  and  the  owner  under  the  fame  roof  think  proper  to  ereft 
two  new  wheels,  and  two  new  ftones,  I  am  of  opinion  this  is  to 
all  intents  and  purpofes  two  mills,  and  lie  cannot  cover  them 
with  the  fame  modus  5  you  might  as  well  fay  he  might  ereft  an- 
-         -       other  mill  upon  the  fame  ftream,  and  call  it  one  mill. 
Where  there  are       Suppofe  two  ancient   mills  in  the  fame  parifli  which  paid 
two  ancient        tithcs  in  kind,  and  another  milk-r  who  had  a  fulling  mill  cover- 
cwnmiUs  inthe  ^^j  ^jtlj  a  modus  ftiould  tum  it  into  a  corn  mill,  it  would  pre 
wSch  paid        judice  the  parfon  in  the  other  mills,  as  the  new  erefted  one 
tithes,  and  an-    would  diminifli  the  trade  of  thofe  mills,  and  the  parfcn  fuffer- 
*'*'h*''h"d^^7ui-    *"S  ^^7  thofe  means  ought  to  be  recompcnfed  by  the  payment  of 
iTng  mill  cover-  tithe  for  the  mill  fo  converted. 

«d  with  a  ncduSi 
.ftumeJ  it  into  a  corn  mill,  the  isuiX  ib  cuA verted  ik^^l  paj  tuhe. 

The  reafon  the  cafes  go  upon,  why  a  modus  is  deftroyed 
where  two  ftones  arc  ere£led  inftead  of  one,  is,  becaufe  the  mil- 
ler can  grind  a  double  quantity. 
Where  two  fui-  Confider  it  in  another  light,  formerly  there  were  two  fulling* 
liogmilUand  a  mills,  and  a  corn  mill  under  the  jamcroof,  and  the  fulling-mills 
InTe^hcamc  "^^  tumed  into  two  new  corn  mills,  this  is  juft  the  fame  thingr 
tiW,  and  the      as  if  he  had  erecled  two  new  mills. 

fulling  miiU  are 

(uraed  into  two  new  corn  miUi,  they  art  become  two  new  mllli, 

A  fulling  mill  The  fulling  mills  can  only  pay  a  pcrfonal  tithe,  becaufe  it  Is 

meofluade,*'  ^"'y  1"  ^^^^  "^^"^^  ^f  ^  ^'^^^c*  l^ut  where  tlicre  are  corn  mills, 

paytonlyaper-   cach  is  to  pay  a  tenth  dlih. 

fejul  lithe.  In  this  cafe,  thus  much  muft  be  fliewn,  that  there  was  a  cuf- 

torn  in  this  parifli  for   fulling-mills  to  pay  tithes,  or  otherwifc 

they  do  not  properly  pay  them. 

The  only  colourable  thing  is,  it  was  an  ancient  modus  for  the 

land,  and  that  the  mill  is  but  an  accidental  quality. 

But   it  is   not  pleaded    for  the  land   only,   but   as    a    con« 

junft  modus  both  for  land  and  mill  too,  and  therefore  let  the 

pica  be  over -ruled. 


In  the  Time  of  Lord  Chancellor  HAkDwiCKC*  tp 


w 


Tl>e  Loft  Seal  befcrt  Chrijmas  1743.  Cafe  ii. 

ITH  regard  to  taking  exceptions  to  anfwers,  I  have  Um STicigelmM 
.  .       laid  down  this  rule  to  myfelf,  that  if  an  anfwcr  comes  «««»««.  «fwcr 

m        m      m,.  t      ,  ii  i*«rt»i  1  comci  III,  and 

in,  in  Michaelmas  term,  and  the  plaintin  does  not  take  excep-  the  pUi  ■tiff do€t 
tions  within  eight  days  of  Hilary  term,  upon  applying  to  the  aotukccxccp- 
court,  lie  is  of  courfc  intitled  to  take  exceptions,  provided  he  ci^ht  dlyiof 
does  it  within  two  terms,  the  term  in  which  he*  moves  it  inclu-  HiUryttrmzf* 
five ;  and  if  he  neglcfts  to  do  it  then,  the  court  will  not  give  ^^\  y«^  <«^*P- 
kavc  but  upon  particular  circumftances.  Jou^f  he  i/in- 

ticled  to  Uke 
ciceptions,  proidded  he  doei  it  within  two  terms,  the  term  la  which  he  moTes  inclufiTt* 


S^d  vcrfus  StmmonSf    January   21,  1 743,  among  the  Petitions       [20] 

in  Caufes.  Cafe  1 2. 

TH  £  defendant  was  executor  under  the  will  of  a  perfon  So  much  of  t 
who  had  left  alegacy  of  500/.  to  the  petitioner  Mrs.  Bond  fon^r  order  at 
before  her  marriage  with  her  late  hufband,  who  notwithftanding  he  p^aJ^t  of  the 
Jiad  received  at  different  times,  at  lead  2000/.  from  other  parts  of  fum  of  12a/. 
his  wife's  fortune,  never  could  be  prevailed  upon  to  make  any  fet-  '^^**  J^fj?^* 
tiement  or  provifion  for  the  wife ;  upon  which  the  defendant,  the  huAandmaft  b« 
uncle  of  Mrs.  Bond^  refufed  to  pay  the  legacy  into  his  hands ;  d»fckargcd,  and 
and  the  hufband,   about  the    year  1734,  brought  a  bill  for  the  I^*bf7a!d''SfuJt 
legacy  :  the  court  referred  it  to  a  Mailer  to  receive  propofals  from  petitioner, 
the  hufband  for  a  provifion  for  the  wife  •,  the  Mafter  certified  the  ^        /^^.^v^^ 
hufband  had  never  laid  any  propofals  before  him ;  upon  which,  on    ^^  ^^^  .^ 

the  petition  of  the  defendant  to  be  eafcd  of  the  burden  of  iliis  dc-  S  ^^^^'  ^^ 
mand,  the  court  on  his  offering  to  pay  in  the  money,  direfted  ^y^^^/^f,  -.  iY^^ 
the  Accountant  General  to  lay  it  out  in  South-fea  annuities  iot/  /^  i^^T^r// - 
the  benefit  of  the  hufband  and  wife,  fubjeft  to  the  further  direc*    '  ,'^-         -     -- 
tions  of  the  court.  ^  ^  ^/^<r^^-;f^^ 

The  dividends  and  produce  of  the  annuities  amounting  now/    ^j    >^  ^  ^ 
to  122/.  15  /.  T  d.  the  hufband  being  dead,  his  executor  infift-   ^/^^^\X^'^ 
ed,  that  though  it  was  a  chofe  in  oElion  of  tlic  wife's,  yet  by  the  /JV^- 

decree,  and  tlie  order  on  die  Accountant  General  to  lay  it  out    y'T^:     ^^^,^ 
asaforefaid,  the  property  veiled  in  the  hufband  ( i ),  and  he  was  ^^'^        ^T-^  ^ 
mtitkd  to  the  principal,  and  likewife  to  the  intereft  made  of  the      ^  -       '^^--^^^ 
annuities,  in  confideration  of  his  maintaining  his  wife  in  the   '    ^'^  , 

meantime.      ^  y^  y1^^^^^  ' ^^  ' 

Upon  a  petition  to  the  Majler  of  the  Rolls ^  he  was  of  opinion  \        > 

for  the  wife  as  to  the  principal,  but  thought  the   rt^xtitnu^ ^^f^"^ ^  ^"^^^^ 
^  of  the  hufband  intitled  to  the  dividends,  and  ordered  it  ^  /^^r^^^-^ 
accordingly. 

(1)  Fide  the  cafes  dted  ia  Lan^y  v.  AtM,  ante  2  vol.  448* 

C  a  l\  fr 


20  CASES  Argued  and  Determined 

BowD  ▼.  It  canic  on  now  before  the  Chancellor   in  nature  of  an  ap- 

SiMMoMt.      p^^j   £^Qj^  ^j^g  Q^.^1^^   ^f  ^1^^  Mnjt^r  of  the  Rolh^  in  which   the 

plaintiff -^/rtr^j/v/  Bond  preferred  her  petition  to  the  Lord  Clian- 

cellor,  praying  that  fo  much  of  the  order  of  the  29th  of  Ncvem' 

bfr  1743,  as  directs  the  payment  of  the  fum  of  122  /.   15  /.  7//. 

to  John  Bond,  may  be  difchargcd,  and  that  the  fame  may  be  paid 

to  the  petitioner. 

Lord  Chancellor, 

Had  the  l«|Ky        If  this  five  hundred  pounds  had  been  the  only  portion  of  the 

httn  the  only    wifc,  I  (hould  have  bceu  of  opinion  the  hufband  in  his  life-time 

^T^^uli^c      would  have  been  intitlcd  to  tlie  intcrcll  for  her  maintenance,  but 

wire,  the  hui-  11.  /-iii  .        »^i  1- 

kawlwoaWhiive  the  wifc  has  brouj^ht  him  a  confulcrablc  portion  bcfidcs,  no  Ids 

bee« intitlcd  to  ^^^  two  thoufaiid  pounds,  a$  appears  bv  affidavits.' 
IhJ'^ntc-  •Tl^e  hulband  has  ufcd  her  fo  hardly,  that  he  has  left  her 

aaoce.  nothing  but  only  her  own  freehold  cflaic,  which  he  could  not 

[  *2i   ]  debar  her  of. 
Whereahuf-         Suppofe  at  law  a  hufljand  had  recovered  a  judgment  for  a  debt 

^Tmen^^ftw*  ^^  tlie  wife,  and  had   died   before  execution,  tlie   wifc    would 

tiHewife'sdebt,  Have  bccn  intitled,  and  not  the  hufband^  executor. 

and  diet  before 

ciccatioiiy  flic  ii  Intitlcd,  and  not  liii  executor. 

Here  the  hufband  wa«?  fo  obftinate  he  would  not  perform  the 
terms  of  the  decree  by  making  a  fettlenicni,  fo  that  upon  appli- 
cation to  the  court  they  ordered  the  moiity  to  be  put  out  by  the 
truftces  for  the  benefit  of  the  hufi).nid  and  wife,  fubjefl:  to  the 
further  order  of  the  court,  without  laying  any  thing  of  the  ap- 
plication of  this  money. 
Where  ihuf-         Suppofe  where  a  hufband  lias  received  a  great  part  of  a  wife's 
band  has  rcceiv  portion,  and  only  a  fmall  part  remains,  and  the  hufband  is  fo 
«d  a  grrat  part     pcrvcrfc  he  will  not  make  a  competent  fcttlcment  on  the  wife,  the 
tion,^xndrc^fea  coiirt  Will  uot  Only  ftop  the  payment  of  t!ic  refuiue  of  her  fortune 
to  make  a  fettle-  to  thc  hufbaud,  but  will  even  prevent  hi«  receiving  the  intcreft  of 
"*.^"^' ''*'*;•"'*  that  refidue,  that  it  may  accumulate,  for  thc  benefit  of  the  wife, 

will  not  only  ,     r     i        •      n  •  r  r  • 

ftop  the  pay.      uulefs  he  IS  itarving  for  want  oi  maintciuncc. 

fiicnt  of  the  re- 
fidue of  her  fortune  to  him,  but  will  prevent  hla   rccthlng  the  inUreft  of  that  reCiuc/thit  It 
nay  accumulate  for  her  bcaelit. 

The  dlrefiion  here  was  not  for  the  benefit  of  the  hufband,  or 
to  alter  the  right  and  property  of  thc  parties,  but  only  to  eafc 
the  executor  of  the  burden,  and  ordering  the  Accountant  Gene- 
ral to  lay  it  out  in  thij  manner  was  to  fecurc  it  againft  tlie  huf- 
banil,  fubjcft  to  the  furtlier  ovder  of  the  court. 

Lord  Chancellor  directed  that  fo  much  of  the   order  of  the 
29th  of  November  as  dirccls  thc  payment  of  the  fum  of  122  A 
<5  J.  7  4/.  to  JJ:h  BznJy  may  be  difcharged,  and  thc  fame   be  • 
^  paid  to  the  peiitioner  (i). 

(l)  Reg.  Li.  A.  1 743.  fol.  9a.  a.  Vidt  Anon,  fift  726. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  %\ 

Coulfofi  vcrfus  Whlte^  January  2<5,  1743.  Cafe  13. 

Lord  Chancellor,  /hr^^<^ ^/^^^^^^ ^ ^^' a  *^^ 

EVERY  common  trcfpafs  is  not  a  foundation  for  an  in-  Thlscourtvlll 
junction   in  this  court,  where  it  is  only  contingent  and  jJJ^n^^Q^^^^"^* 
temporary ;  but  if  it  continues  fo  long  as  to  become  a  nufancc,  ftrain  a  perfoa 
in  fuch  a  cafe   the  court  will   interfere  and  errant  an  iniunftion  fr'^mcomnnit-ing 

rt      .       ,  r       r  .    .        .  °  •'  a  trcfpafs,  wSere 

to  rcltrain  the  pcrion  from  committing  it.  \t  u  temporary 

only;  otherwift 
where  it  hii  contlnMsd  fo  long  as  to  become  a  nuUnce* 

cv  r  22  ] 

JFcodhoufe  verfus  Hojhlns^  January  31,   1743.  C^ic  l± 

CIR  John  Ho/hins  by  will,  dated  the  3d  of  Sfptemher^  ^697,  Lord Harjtohh 
*^  dcvifed  his   lands,  after  the  death  of  his  wife  and  a  truft-  o^ opinion  this 
term  of   iooo  years,  to  his  fon  Bennei  Ho/kbis   for  99   years,  cafe"*  would 
if  he  (hould  fo  long  live,  without  impeachment  of  wade,  re-  induce  the'court 
mainder  to  two  trultces  and  their  heirs  during  tlic  life  of  his  fon  *|^  <*«"««  ».i'^f- 
Binnd  toprefcrve  contingent  remainders,  remainder  to  the  firft  recoveiy ," in j 
and  other  fons  of  Benmt  in  tail  male,  remainder  to  //w;«^rr/orrf  ***^«»«J*fd  the  bill 
E'ijkins  his  fecond  fon  for  99  years,  if  he  (liould  fo  long  live,  re-  crcitors**i  2*nft 
raainder  to  the   fame  trullecs  and  their  heirs  during  the  life  of  the  heir  ?tUw 
Hungirford  Hojh'im  to  prefcrvc  contingent  remainders,  remainder  of  the  furviving 
to  his  firfl  and  every  other  fons,  remainder  to  his  other  fons  in  hwtojoh^**"*^* 
like  manner,  remainder  ;o  Sir  J(*hn  Uoj}chn\  daughters,  remain- 
der tv-)  t!ic  teftator's  heirs. 

There  was  a  power  for  the  fons,  when  in  poflellion,  to 
roake  jointures  and  leafes,  except  as  to  particular  lands,  and  an- 
other power  for  Hcnnet  and  the  other  fons  within  two  years  after 
teing  in  poiTellion,  and  having  a  fon  of  the  age  of  18,  to  revoke 
aH  and  every  the  former  ufes,  and  to  limit  new  ufcs,  fo  that  the 
prcmifles  be  limited  to  the  heirs  male  of  the  fons  in  the  fame 
''^nncr  as  thefe  limitations,  and  to  fettle  fuch  like  power  of 
'evocation. 
Sir  JrJ:n  HoJl:r:s  died. 

Baifid  Ho/kin f  his  cldcft  fon  dird  without  i/Tue.  ,     • 
Bimgcrfird   Hjl'lns    the  fecond     fon,    now   Sir  Hungerford 
Hc/hhigs^  married,  and  has  a  fon  Chandos  Ho/kins^   now  above 
twenty-one. 

Sir  Hungerford  and  his  fon  became  indebted  by  bonds  to  cre- 
ditors, and  made  alTignments  of  the  fettled  eftate  in  truft  for 
creditors,  and  agreed  to  fuiTer  a  common  recovery  to  make  the 
-iffijjnment  and  provifion  for  the  creditors  efiectual.     ] 

The  bill  is  brought  by  the  creditors  again  11  Sir  Hungerford  * 

HoJUni  and  his  fon  ChandoSy  and  againfl  Tkcruts  H'jVin  (the 
fifth  fon  of  Sir  John  Hcphins)  all  the  other  fons,  who  had  in- 
tormtdiate  remainders  as  before,  being  dead  without  iiTue,  and 
Igainft  the  defendant  Mrs.  Ann  Bcrrington  tlie  heir  of  the  fur- 

C  3  viving 


22  CASES  Argued  and  Determined 

WooDKousiv.  viving  tniftec,  to  prcfcrvc  contingent  remainders,  in  order  to 
compel  her  to  join  in  a  common  recovery,  and  that  the  plain- 
tiffs might  have  an  efFe£lual  fccurity  and  fatibfaclion  for  their 
debts. 

Mr,  Attorney  General  for  the  plaintiffs. 
[  23  J  There  arc  two  general  queftions  \  The  firft  as  to  the  compel- 

ling the  defendant  Mrs.  Berringtoti  the  truftee  to  join  in  a  con- 
reyahce  to  make  a  tenant  to  the  pracipe^  in  order  to  fuffer  a 
recovery. 

Secondly,  As  to  the  power  of  revocation,  Whether  that  be 
not  a  perpetuity,  and  void  ? 

Mrs.  Berrhigton  is  a  truftee  for  the  fon  of  Sir  Hungerford 
Uojkins^  who  is  tenant  in  tail  vefted,  and  if  (he  had  joined 
voluntarily,  it  would  not  have  been  a  breach  of  trufl  \  and  for 
this  purpofe  cited  2  Vern*  754.  •    . 

Mr.  Wilhraham  oi  the  fame  fide  cited  I  IVms.  358  (l)  Eq. 
Caf,  Aht\  386.  Foley  v.  Wmnvigton  (2),  decreed  by  Lord  Mac 
clesfieldf  that  the  trullees  to  puicrve  contingent  remainders  fliould 
join. 

Lord  Chancellor  faid  he  was  of  counfel  in  the  cafe,  and  it 
was  to  make  a  marriage -fetcltment,  and  fo  to  continue  the  ufe$ 
in  effcfl:  of  the  old  fettlcmcnt,  and  after  the  ufes  of  tlic  new 
marriage  fettlement  were  ferved,  it  went  to  the  old  ufcs. 

Mr.  Biddulph  for  Mr.  Thomas  Hojkins  the  remainder-man  faid, 
there  was  no  precedent  where  a  court  of  equity  have  decreed 
the  truflees  to  preferve  contingent  remainders  to  join  in  deftroying 
remainders,  unlefs  to  make  a  new  fettlement,  as  in  IFinningtoff^ 
cafe,  but  here  the  prayer  is  to  fell  and  alienate  the  eftate,  and 
the  debts  nre  recited  in  the  articles  to  be  the  debts  of  the  fathers 
and  for  which  the  fon  is  only  fecurity. 

Mr.  Attorney  General  in  reply  faid,  the  fon  is  fo  far  owner 
of  the  eftate  as  that  he  may  levy  a  fine,  which  will  create  a  bafe 
fee,  and  bind  fo  long  as  ifTue  of  him  fliall  exift,  and  may  raifc 
mon«y  though  not  fo  conveniently,  and  upon  fuch  eafy  terms, 
as  if  the  whole  were  in  his  power. 

As  to  the  debts  being  the  father's,  the  fon  is  equally  bound, 
and  in  refpe£t  to  the  obligee   he  is  as  much  a  debtor  as  the 
father,  and  cited  i  P.  H^ms.  536. 
[  24  ^         Lord  Chancellor, 
Where  the  In-        If  this  had  turned  upon  the  power,  I  fliould  not  have  deter* 
tent  of  the  owner  mined  it  now,  but  in  a  more  folemn  manner ;  but  as  there  is 
peare  u>  prefmc  ^  prcvious  queftion  as  to  compelling  the  truftees  to  join  in  a 
the  limitation?    common   rccovcry,  the   other   point   is  not   now   neceflary  to 
hchaimadcofit  determine,    yet   fo  much  may  be  drawn  from   the  power,   as 
the'court*wm'^*'"^^y  ^^w    thc  intent  of  Sir  John  Hojkins  to  preferve  the  limi- 
effeduatc  this     tation  hc  had  made  as  far  as  poflible,  and  this  intent  the  court 
ufM*vrc«tJ^^'  ^ff^^"-^^s  where  the  ufcs  are  executory,  as  where  Lord  Coivper 
t9fy.  "  direfted  truftees  to  preferve  contingent  remainders  to  be  inferted 

in  the  cafe  of  Sir  Jchn  Maynard'^  will. 

(i)  Bajet  v.  Chapman^  S.  C.  (2)  i  P.  W.  536.  S.  C. 


in  the  Time  of  Lord  Chancellor  Hardwickb.  *   24 

It  is  agreed  there  is  no  precedent  where  the  court  have  decreed  Woodhousi  r. 
in  fuch  cafes  the  truftees  to  join  j  and  I  am  of  opinion,  this  is 
not  fuch  a  cafe,  where  the  court  ought  to  decree  it  ( 1 ). 

Truftees  of  this  kind  are  called  Honorary  Truftees,  and  in-  Botdcchre,whc- 
trufted  by  parties  to  prefcrve  the  contingent  remainders ;  but  I  thcr  the  uufteci 
will  not  fay,  if  the  truftee  who  is  appointed  fhould  join,  it  \i^ouId  Jo*«ni"g  would 
be    fuch    a    breach  of  truit,   as  this    court    vould  decree  a  to  make  iatis- 

fali9fa£lion.  fadion  for  fuch  4 

breach  ofciuft. 

The  reafon   of  making  the  father  a   tenant  for  99  years,  is  ^  j.     ^v  r ^ 
in  order  to  preferve  the  eftate ;  it   may  likewife  be  the  defign  thcr  tenant  for 
of  fuch  fettlements  to  prevent  the  father's  influence  over  the  fon  99  ycars,infteaa 
when  of  age,  if  the  father  was  fcifed  of  the  freehold,  to  get  the  frSJJ,"!,*^^^^ 
{on  to  deftroy  the  fettlement.  pre vemhU  hav- 

ing fuch  an  in- , 
flttcnce  OTcr  the  Ton  when  of  age>  as  Co  dn^  hln^'ia  to  deftroy  the  fettUmenC* 

Here  the  intention  is  to  pay  the  debts  of  the  father. 
The  obje£lion  is,  the   truftee  is  truftee  for  the  firft  tenant  in 
tail,  and  that    when  the  tenant  in  tail  is  feifcd  of  the  freehold, 
then  he  has  a  power  to  bar,  and  not  before. 

As  to  the  cafes  tliere  are  but  few ;  Mr.  If^mnington^s  went 
upon  the  reafons  before  mentioned,  for  the  letting  in  the  join- 
ture, and  a  provifion  for  younger  children,  which  was  ftill 
carrying  it  6n  in  the  family. 

The  argument  made  ufe  of  by  the  plain tilTs  counfel  was 
that  here  it  is  prayed  to  execute  the  truft  of  articles,  and  to 
be  fure,  it  is  true,  but  this  court  is  not  to  decree  every  truft 
created  by  the  parties  ;  and  though,  as  has  been  faid  before, 
the  court  might  not  condemn  tlie  truftee  if  he  confcnted ;  yet 
it  does  not  follow  that  the  court  will  compel  the  truftee,  and 
1  think  this  the  very  cafe  which  was  intended  to  be  prevented  .  ^  ^ 
hj  the  tt'uft,  wherefore  tlie  bill  muft  be  difmilTed.  Town/end  I  *^  3 
^^(mLawton,  2  P.  IVtns,  219*  was  mentioned  by  Lord  Hard^ 
^"icke  in  fupport  of  his  opinion.* 

(0  Symanee  v.  Tatton,  ante,   I  vol.   613.     Barnard  y*  Largt^  Amh,  773.      \  Bro* 

•  On  marriagey  lands  are  fetded  to  A,  for  99  years,  if  he  fo  long  livei  remainder  to 
^•>odhis  heirs  during  the  li£e  «]/  ^.  to  fupport  contingent  remainderi,  remainder  to 
^  firft  and  every  oihtr  fon  of  ^.  A.  has  two  fons,  C.  dud  /?.  A,  chc  father  having 
non|a{ed  the  prtnoliTeSy  he  and  his  fon  covenant  co  fuf^er  a  recovery)  and  to  procure 
i*  thctniftee  to  join:  B,  the  truftee  by  anfwer,  fubmits  to  the  court :  The  court  will 
'  It  compel  the  truftee  to  join>  unlefs  b.  the  fecond  fon  of  the  marrUge  will  confentj 
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p  r  JFi-Wvcrfus  Litcot^  February  "j^  I743« 

OnabiiUroMgHt      A   Bill  was  brought  againft   fevcral   pcrfons,    and   the  heir 
tofiubiiftawiii    AA   2X  law,  to  cllablifli  a  will  5  the  heir  at  law  makes  a  dc- 

aj ainlt  .tn  hrir  at    r*   "JT 
lavr,  the  court,      laUlt, 
rotwithftindioj 
be  made  deUulr,    rdered  the  proofs  of  ic  to  be  read^  and  faid  the  will  could  n»t  Wc  otherwife  veU  prOTe44 

Lord  Chancet.lor, 

I  have  fonie  doubt,  whether  I  ought  not  to  hear  proofs  of  the 
will's  being  duly  proved,  before  I  can  declare  it  well  proved, 
notwithftanding  the  defendanr,  the  ht'ir^  has  made  def;iult ; 
though  in  common  cafes  the  plaintiffs  arc  intitled  to  a  decree 
according  to  the  prayer  of  their  bill,  without  reading  any  evi- 
dence, yet  he  thought  he  could  not  regularly  declare  the  will 
well  proved,  unlcfs  he  read  to  the  proef  of  it. 

The  rcgillcr  could  not  recoiled^  any  cafe  where  this  was  the 
praftice  of  the  court,  but  Lord  Chancellor  thinking  it  neceffary^ 
ordered  the  proofs  of  the  will  to  be  read  (i) 

(i)  Vide  French  v.  Barw^  mnte,  2  vol.  129. 

Z,  Fihruars  8,   1743,  John   Norrls  an  Infant^  Ann^ 

Cafe  16.         jyr,^^yj^    j^^,^   ji/^,ji,^  Elizabeth   Le  Leve,  /iW>  Plaintiffs. 
Othtrsy  •-  ■  J 

Ifahilla  Lt  Keve^  Spwjler^  Edward  Le  Nar^  F.fq\' 
Petre  Le  Ncve^  Gent,  Son  and  Heir  of  HtnriettA 
Le  Nevey  dcvcafedy  Ednvard  Matthew  Grave  Gent, 
and  Ann  his  fVife^  the  Daughter  end  Heir  of  Ann 
Rogiry  di'ceafi'dy  formerly  Ann  Le  Ntvc'y  which 
faid  Ifahcllay  Hcnricttay  and  Ann  RogerSy  were 
tf/i  -  ^^^  Daughters  and  Co-heirs  cf  Oliver  NevCy  cther^ 


^  Defendants^ 


..  <^^^' 


^^^^         /  ^^T   TV  T?  T?    r  *  \T.»,s    r^C  n^. 


s.  c.  roft.  S2. 

Semb. 


r\LlV  ER  Le  Nevey  of  Great  TFitchinghaniy  in  the  county  of 
^  Ncrjllky  Lfq;  being  fcifcd  In  fee  of  divers  manors,  lands, 
tfi-.  in  N'.rfolk,  Surrey y  Middlefcx  and  Lcndsny  of  the  yearly  va- 
rulli in'^.Tpta  ^"^  ^^  I  cool,  and  having  no  child,  and  a  great  dcfire  to  conti- 
tobilhofrcvicw,  nue  liis  clUtc  in  his  name  and  blood,  diil  propofe  to  fettle  tl:C 
hiTiiig  ntvtr  fjj^j.  ^pj^j^  Oliver  Le  iY«r,  then  an  infant  of  ten  years  of  age 
fromCiKt"Jie  (fithcr  of  the  defendant  Jfaheila,  and  grandfather  of  the  defend- 
jnakin^  uf  chcm  ant  PtttT  Le  AVir,  and  Ann  Grave)  and  upon  Peter  de  Neveh'is 
the  cMir.  w-«       broilier,  alio  an   infant   of  twelve  years  of  age,  and  Francis  dc 

ot  opinion  that       -_  i     i     •     tt 

thej.a.ijes  At^v',  and  thcir  ifTue. 

who  now  applied       Old  Oliver  Le  N^'ve  had  been  long  acquainted  with  one  John 

uch*abii!**had  ^^^'^^  *  barriiler  at  law,    refidlng  in    the  county   of  Norfclk^ 

notbroujjh:         (great  grandfather  of  the  plaintiff  y#^;i  Norris)  who  had  been 

*^ihoic7JicJ*'  his  llai^ding  counfcl  for  many  years,  and  had  die  folc  dircftion 

and  u  i  I  n»i  U'cd  the  2  0* 


i^ll 
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ofhisaffiirs,  and  Oliver  intirely  relied  on  his  fkill  and  integrity     Kotfii  t. 
in  preparing  fuch  fettlcmcnt.  h* -^y]/* ' 

On  the  7th  and  8th  of  February  16'^,  old  Oliver  Le  Nroe&i,  ^^^>^^^^ 
by  Icafc  and  rclcafe  (in   confideration  of  the  natural  love  and  '^ 

affeciion  he  bore  to  Oliver  Nevey  Pftcr  N'fve,  and  Frances  Neve, 
being  liis  coufins  and  of  his  name  and  blood,  and  for  making 
provifion  for  payment  of  his  debts  and  legacies,  as  he  fliould 
bjr  his  lad  will  appoint)  convey  and  limit  the  faid  manors, 
lands,  bfc. 

To  the   ufe  of  himfelf  for   life,    without   impeachment  of 
wade. 
To  the  ufe  of  Elizabeth  his  wife  for  life,  as  to  part. 
Remainder,  as  to  the  whole,  to  his  coui'm  Oliver  Neve  for 
99  years,  if  he  fo  long  live. 

Remainder  to  truftees  to  preferve  contingent  remainders,  re-^ 
mainder  to   his  firft  and  other  fons  in  tail  male,  remainder  ia 
Vikc  manner  to  Fe^er  Nevey  and  Francis  Ncvey  and  to  their  firll 
and  other  fons  in  tail  male. 
Remainder  to  the  right  heirs  ^f  the f aid  Oliver  the  grantor » 
In  the  indenture  was  a  provifo  that  it  fliould  be  lawful  for  old 
Olh^r  by  his  will,  to  limit  all  the  faid  cftatos,  after  his  own  death 
to  any  pcrfon  for  any  term  of  years,  in  order  to  raife  money  for 
the  payment  of  his  debts  and  legacies. 

And  on  the  9th  of  February  1674,  he  made  his  will,  and 
thereby  in  purfuancc  of  the  faid  power  devifed  unto  John  Norris 
all  the  faid  cftate  for  the  term  of  ten  years,  to  commence  after 
the  death  of  the  tcftator,  upon  trull,  that  the  rents  and  profits 
thereof  fliould  be  applied  \i\  payment  of  his  debts,  legacies,  and 
funeral  cxpences,  and  after  payment  thereof,  the  furplus  to 
Oliver  Ni've  the  infant,  if  then  living ;  or  in  cafe  of  his  death 
to  Ptter^  if  then  living;  and  in  cnfe  of  his  death  to  Francis, 
"  then  living,  his  executors,  adminiflrarors  and  JilRgns,  and 
''^^e  Jzkn  N:rris  executor  of  hii  will,  and  gave  him  a  legacy 
of  300  /. 

Old  Oliver  Le  Neve  by  a  codicil  dated  the  17th  of  January 
i<^/8,  v/iiled  that  all  houfes  and  lands  purchafed  by  him  fince 
the  makinp;  his  will,  fliould  tro  to  the  fame  ufcs,  and  for  the 
lame  edate,  as  were  limited  by  his  will. 

Some  few  days  after  makijig  tlie  codicil,  old  Oliver  died  with- 
out ilTue,  and  John  Norris  proved  the  will,  and  entered  upon 
the  ellates  devifed  to  him  in  tru:t  as  aforefaid. 

On  the  jd  of  Aprily  1679,  old  John  Norris  wrote  a  letter  to 
Francis  Ne^fC,  father  of  Oliver  the  infant,  "  Declaring  a  great 
"  concern  for  the  fafety  of  the  will,  and  that  he  would  not 
"  truft  the  fame  out  of  his  hands,  till  he  came  to  London 
•*  which  he  intended  foon  ro  do  for  the  proving  ii  in  chancery, 
"  and  that  he  fliould  be  aflillful  to  do  therein  for  i  s  bcfl:  fc- 
"  curity  to  all  in  ents,  and  alVurcd  the  {:iid  Francis,  he  fliouKi, 
**  to  his  beft  judgment,  cn<ieavour  to  have  the  in  en:  of  his 
•*  tcfta  or  performed  for  all  i  's  purpofcs,  fo  far  as  laid  in  him  ^ 
^  the  truft   thereof  being  committed  to  him  fo  wholly,  w^-'i 
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l**n"  r      '*  ^^  ^^'^  obliged  all  his  care  and  (kill  therein,  which  he  dc-< 

**  clared   he  was  not  a  little  felicitous  to  effedi  to  his  utmoft^ 

r     R  1      **  ^"^  ^"  which  he  wus  ready  to  comply,  with  the  beft   ad- 

l  ^     J      •*  vice  he  could  take,  to  fecure  the  cnd»  the   teftator  defigned 

«♦  by  his  will/' 

On  the  2d  of  Augu/l  1769,  old  John  Norris  agrees  with  John 
Neve  of  London^  blackfmith,  the  heir  of  the  teftator,  for  the  pur- 
chafe  of  the  reverfion  in  fee,  after  all  the  intermediate  eftatcs 
were  fpent,  for  thirty  pounds,  and  by  leafe  and  rcleafe  of  the  ift 
and  2d  of  Aiigujl^  ^^79»  ^^  blackfmith  conveys  to  John  Norris 
and  his  heirs  all  the  fuid  eftate,  late  belonging  to  the  faid 
teftator. 

On  the  23d  of  OBobcr^  1679,  a  bill  in  chancery  was  exhibited 
by  the  faid  Oliver  Neve  an  infant  by  his  guardian,  and  old  John 
Norris  againft  Elizabeth  Neve  (the  teftator's  widow)  and  the 
bbckfmith  as  heir  at  law  to  the  teftator,  fctting  forth  the  fettle-, 
ment,  bill  and  codicil,  praying  that  the  defendants  might  fet 
forth  what  right  they  claimed  in  the  faid  premifles,  and  that  the 
plaintiffs  might  examine  witnefles,  and  that  their  teftimony  might 
be  preferved. 

In  December  following  the  blackfmith's  anfw^r  was  put  in, 
by  which  he  infifted  he  was  heir  at  law  of  Oliver  the  teftator, 
and  faid  that  he  had  been  informed  that  the  faid  Oliver  had  in- 
tailed  part  of  his  eftate,  but  that  he  had  never  feen  the  faid 
fettlc/nent  or  will,  and  in  the  anfwer  he  neither  took  notice  of 
old  JoJjn  Norrisy  having  purchafcd  the  reverfion  of  him,  nor 
did  he  claim  the  faid  reveriion. 

Elizabeth  Neve  (the  widow  of  Oliver)  in  January  following 
put  in  her  anfwer,  infifted  on  her  eftate  for  life,  and  faid  (he 
had  no  knowledge  whatever  of  John  Neve  the  blackfmith. 

In  the  month  of  January  1 679,  the  witnefles  to  prove  the 
fettlement  were  examined,  to  preferve  their  teftimony. 

The  father  of  young  Oliver  died  in  November  168 1, 

And  in  June  1683,  young  Oliver  having  attained  his  age  of 
21,  old  John  Norris  fettled  all  accounts  with  him,  and  at  his 
rcqueft  agreed  to  affign  to  him  the  remainder  of  the  10  years 
term  (of  which  five  years  were  then  to  come)  and  to  put  him 
into  pofFeirion  of  the  eftate  upon  a  releafe  of  thefe  rents,  fefr. 
and  of  the  trufts  wherewith  old  John  Norris  ftood  charged  by 
the  fettlement,  and  will,  and  fuch  alFignment  and  releafe  were 
executed  accordingly  on  the  ad  of  Oclober,  1683. 

Soon  after  this  a  difpute  arofe  between  young  Oliver  Neve^ 
and  old  John  Norris^  about  the  teftator's  leafehold  eftate ;  and 
'  in  Ea/ler  term  1684,  young  Oliver  Neve  files  a  bill  againft  old 
John  Norris^  and  therein  charges  that  the  faid  John  Norris  had 
renewed  feveral  leafes,  and  that  he  had  poflTefled  all  the  deeds, 
[  29  J  y^.  relating  to  teftator's  real  and  perfonal  eftate,  and  prayed 
that  the  faid  John  Ncrris  might  convey  to  him  the  faid  Oliver 
all  the  faid  freehold  eftate,  as  alfo  the  feveral  terms,  isfc.  of  old 
Oliver  Le  Neve,  of,  or  in  any  manor,  lands,  iffc,  wherein  he 
was  any  ways  intitlcd  to  at  the  time  of  bis  deaths  and  Jince 
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e^nu  in  any  manner  or  by  any  means  to  the  /aid  John  Nofris,-  or  to     Noim  t. 
bis  ufe  or  benefit.  L.  Nif«. 

Qld  John  Norrlsput  in  an  anfwcr  the  I2d  oijuly^  1684, 
:ind  thereby  admitted  that  he  drew  and  advifed  the  fettlemenc^ 
will,  and  codicil^  and  that  Oliver^  the  maker  thereof,  was 
governed  by  his  advice  in  the  condufk  of  this  affair,  and  that 
he  had  been  executor  of  all  the  wills  by  himf  made  for  twenty 
years  before  his  death,  faid  that  he  had  delivered  up  all  the 
deeds  and  writings  belonging  to  the  teftator^s  eftatcs,  but  yet 
took  no  notice  of  the  purchafe  he  had  made  of  the  blackfmith, 
oltmgh  he  was  required  by  the  faid  bill  to  fet  jorth  all  interejl 
Vfhicb  had  ccme  to  him  in  any  manner ^  as  well  leajehold  asfree^* 
hddy  in  order  to  ajjign  the  fame  to  young  Oliver  Neve  the  plain** 
ti£ 

No  further  proceedings  were  had  on  that  bill,  but  Oliver 
Neve  and  John  Nortis  compromifed  the  matter  between  thenr, 
and  fourteen  years  afterwards,  on  the  loth  oi  Augttji^  1698, 
old  John  Norris  afligned  the  faid  leafehold  premiffes  to  two 
pcrfons  for  the  remainder  of  the  term,  which  perfons  declared 
dttnfclyes  truftecs  for  Oliver  Neve  the  younger, 

^^  the  I  ft,  1 688.  In  purfuance  of  an  agreement  with 
PfterLeNeve  (the  elder  brother  of  Oliver^  and  who  was  next 
in  remainder  after  him,  with  a  limitation  to*  the  iflue  male  of 
hbbody)  the  blackfmith  for  ten  pounds  conveyed  his  rever- 
fionary  intereft  to  the  faid  Peter  Neve  and  his  heirs,  and  died 
h  Jugujl  following. 

On  the  I  ft  of  jluguft^  1701,  oM  John  iVimx  died,  having 
firft  made  his  wiUj  whereby  he  devifed  the  reverfion  he  pur- 
chafed  of  the  blackfmith  to  his  eldeft  fou  John  (the  prefent 
plaintiff's  grandfather)  for  life,  with  remainder  to  his  firft 
«uid  other  fons  in  tail  male,  with  remainders  over. 

On  the  7tliof  December^  1708,  Francis  Nevcy  the  third  and 
hft  perfon  in  the  entail  under  old  Oliver  Neve^s  fetileracnt, 
<iicd  without  iflue. 

In  1 709  young  Oliver  Neve  being  in  poflenion  of  the  eftates, 
and  but  having  one  fon  living,  an  infant  of  fo  infirm  a  ftatc 
<>f  health,  that  it  was  apprehended  he  could  not  live  to  be  21 ; 
3nd  Oliver  being  not  likely  to  have  any  more  children,  and 
i^rf^r  having  no  child,  applied  himfelf  to  the  plaintift'^s  grand- 
"thcr,  who  was  in  great  want  of  money,  and  offered  him 
2000/.  and  afterwards  30P0/.  to  deliver  up  the  conveyance  C  30  J 
^^  his  father  from  tlic  blackfmith,  but  the  reverfion  being  de- 
vifed to  him  only  for  his  life,  he  could  not  difpofe  of  it. 

Young  Oliver  Neve's  fon  being  between  20  and  21,  and 
^y  infirm,  and  his  father  not  being  able  to  purchafe  the 
'cvcrfion,  they  came  up  to  London ^  in  order  to  get  a  privy 
fcal  to  enable  the  fon,  notwithftanding  his  minority,  to  fuf- 
fcr  a  recovery,  but  the  plaintiff  *s  grandfather  entered  a  caveat 
^  the  proper  olHce,  which  put  a  ftop  to  it. 
Soon  after  their  return  into  the  country,  the  fon  died  before 
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NoirtTf  Y.  On  the  26th  of  N:vemher^  171 1>  young  Oliver  Neve  died 
Lm  Nivi.  without  ilTuc  male,  and  his  brother  Peter  Neve  entered  into 
polTcffion,  and  applied  to  Mrs.  Earl  (a  friend  of  the  Norr'ui) 
and  told  her,  he  was  defirous  of  purchafing  Mr«  Ncrris's  re- 
verfionin  this  eftate,  and  would  give  5000/,  for  it,  and  upon 
her  faying  (he  thought  it  not  a  valuable  confidcFation ;  he 
faid  he  would  give  more,  and  defired  her  to  fpeak  to  him, 
which  (he  did  j  and  AVr/j*s  anfwer  was,  he  had  not  power  to 
fell  it. 

On  the  nth  of  Jn/wary^  17 16,  John  Nor ris^  the  plaintiff's 
grandfatlicr,  died,  leaving  John  Norris  his  only  fon  and  heir 
at  law. 

In  1725,  Peter  Neve  (being  64  years  old)  pretended  he  had 
(bme  claim  to  the  rtverfion,  and,  to  accomodate  difputcs, 
propofed  to  marry  a  filler  of  the  plaintiff's  father,  and,  on 
thefe  terms  would  yield  up  his  claim  to  the  rercrfion  in  fee  • 
a  meeting  was  had  ;  but  the  provifion  he  offered  for  the  young 
lady  being  thought  not  fufficient,  the  matter  broke  off. 

On  the  I  ft  of  Oclobcr^  I729>  Peter  Neve  ^itd  without  iffuc, 
having  firft  made  his  will,  and  devifed  the  eftate  in  queftion, 
the  rcverfion  of  wliich  he  had  purchafed  of  the  blackfmith, 
to  the  three  daughters  of  his  late  brother  Oliver  Neve  \  name* 
ly,  Ifabella  Le  Neve,  Ann  Rogers^  and  Henrietta  Neve^  and 
their  heirs  and  affigns. 

All  the  limitations  in  the  firft  fettlement  being  fpent,  upon 
the  death  of  Peter  Neve  without  iffue,  the  reverfion  in  fee  bc*» 
came  vefted  in  John  Norris^  the  plaintiff's  father,  who  being 
then  an  infant,  brought  his  bill  April  the  15th,  1730,- againft 
Ifabella  Neve,  Edward  Neve;  and  Henrietta  his  tlien  wife,  and 
John  Rogers  and  Anne  his  wife,  praying  they  may  fet  forth  what 
right  they  claimed  to  tlie  eftate,  and  to  deliver  up  poffeilioiisi 
bfc.  no  anfwer  was  put  in  to  this  bill. 
[.  31  J  In  Erjier  term,  173 1,  tlie  plaintiff's  father  brought  ejcft- 

ments  for  the  lands  in  Norfolk,  to  which  the  defendants  to  the 
laft  mentiohcd  bill  appeared,  and  upon  a  long  trial  by  a  fpe* 
cialjury  at  the  fummer  affizes  1731,  and  full  defence  made, 
a  verdi6l  was  given  for  the  plaintiff's  father  for  all  the  free- 
hold lands  in  A'i?;yo//6,  and  judgment  being  entered,  tlie  defend** 
ants  brought  a  writ  of  error. 

On  the  29th  oi  November  J  173  if  the  defendants  brought  ;i 
crofs  bill  againft  the  prefent  plaintiff's  father,  and  among 
other  things  charged  that  Peter  Neve  did  not  fufpeft  that  Nor- 
r:s  had  purchafed  the  reverfion,  and  that  Norris,  who  was 
privy  to  Peter* s  purchafe,  never  intimated  that  any  convey- 
ance had  been  made  to  him,  but  always  declared  himfelf  to 
be  no  otlicr  than  executor  in  truft,  without  fetting  up  any 
claim  to  tlie  reverfion,  and  therefore  prayed  a  difcovery  of  all 
the  deeds  and  writings,  and  tliat  they  might  be  delivered  up 
and  the  conveyance  to  Peter  Neve  from  the  blackfmith  be 
cftabliftied,  and  that  to  Norris  cancelled,  and  tliat  the  proceed- 
iugs  on  the  ejcdlment  might  be  ftayed. 
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In  Michaelmas  term,  1731,  the  plnintifF's  father  delivered  NotRitv.^ 
rjecbnents  for  the  London  and  Eotithwark  eflates,  but  on  the  ^*  ^f-^k.* 
2d  of  March^  173^5  the  parties  came  to  an  agreement,  that 
the  copyhold  and  leafehold,  which  lie  intermixed  with  the 
freehold,  ihould  be  difting;uiftie'J,  tliat  the  plaintiiT's  lather 
ihould,  without  trial,  be  let  Into  poiTciuon  of  all  the  frccliolds 
in  LondoNy  Soutfywaiky  and  Njrfclky  comprifcd  in  the  blackl'mith's 
title. 

John  Rogers  and  Attn  his  wife  died  foon  after,  leaving  iflue 
the  defendant  Ann^  now  wife  of  Matthew  Graie^  and  Hc?t^ 
rtetta^  wife  of  the  defendant  Edward  Neve^  died,  leaving  ifluc 
the  defendant  Peter  and  the  plaintiff -^//z^/^^//^. 

The  7th  of  OElohery  1775,  John  Norris^  the  plaint! (F's  fa- 
ther, died,  leaving  the  plaintiff  his  only  fon  and  licir,  who, 
in  November^  1740,  filed  his  bill  of  fupplement  and  revivor 
againft  the  defendants,  praying  they  might  fet  forth  whether 
they  inHfled  on  any  and  v/hat  title  to  the  eftare  in  qHcftion, 
that  there  might  be  a  commifTion  of  partition  of  copyhold  from 
freehold,  that  the  plaintiff  might  be  Itt  into  pofleflion  of  the 
freehold,  that  he  might  have  the  benefit  of  the  agreement  in 
the  former  caufc  ;  and  all  deeds  and  writings  to  be  delivered, 
and  to  be  quieted  in  poflt^fTioR. 

On  the  2d  of  July^   1741,  the  defendants  put  in  their  an- 
fwcr,  and  infifted  that  old   J-jhn  Norris  concealed  hi?s  convey- 
ance from  the  AVv^j  j  that  his  taking    it  was   a  breach  of  trull, 
and  that  he  ought  to  be  deemed  a   truilee  for  Prtcr  and   his 
heirs;  admit   the  agreement  in    the  former  caufe,  but  fay    it 
^^s  not  intended  to  bind  the  intereffc  of  any  of  the    parties, 
that  they  ought  not  to  account  for  the  rents,  (5^c\  ofthecftace,  . 
hut  that    the  plaintiff's  great  grandfather,    old  John    Norris^ 
fcouldbe  decreed  a  truftee  for  them,  and  the  j:liintiif  obliged 
to  account  with  them  for  rents  and  profits. 

The  plaintiff  replied  to  the  anfwcr,  and  iffue  being  joined, 
examined  divers  witneffes,  but  the  defendants  (who  had  made 
Ac  abovementioned  defence  agreeable  to  what  they  had  col- 
IcQed  from  the  common  report  in  the  family)  did  not  examine 
*^7)  being  unable  to  prove  the  matter  by  them  put  in  iffue» 

On  the  17th  of  July^y  '74^j  Lord  Chancellor  decreed  an 
account  of  the  profits  of  the  freehold  prcn.ilTcs  fi nee  the  death 
^[  Peter  Nevt^  and  declared  the  plaintiff  intitled  thereto,  and 
"^rcfted  a  commiiTion  for  dividing  copyholds  from  freehold 
*^"d8,  and  that  after  the  execution  of  fuch  coramilfion,  the 
Stings  belonging  to  tlic  freeholds  fiiould  be  dchvered  up  for 
^plaintiff's  benefit. 

On  the  24ih  of  yftigt/Jl,  1742,  the  eftates  were  dillinguiflied 
•^  fet  out  by  metes  and  bounds. 

,  On  the  7th  of  February  the  caufe  was  fct  down  for  further 
^fcftions ;  but,  before  the  fame  came  on,  the  defendant  Ann 
fl^tc  Rogers)  married  tlic  defendant  Matthew  Grave  an  attor- 
ner- 

"On  the  2ift  of  May^  I743>  ^^^  defendants  petitioned  tor 
'^c  to  ale  a  bill  of  rcvicWf  upon  si  fuggcftion  tlut  the  peti- 
tioners 
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KoBTttiT.     tioners  had   fincc  the   decree  difcovcred,  that   they  Trerc  the 
la,  Kivx.      |^gjj,g  j^j   jg^  ^Q  ^}^g  blackfmith,  which  they  had  never  heard 
before^  and  that  he  was  dead  without  ifTue. 

On  the  22dof  OSIoberj  1743^  the  petition  flood  in  the  pa- 
per, but  the  defendants  did  not  think  proper  to  fupport  that 
petition,  but  fufFered  it  to  be  difmifled  with  cofts. 

On  the  27th  of  05fober  the  defendants  preferred  a  fecond 
petition  for  liberty  to  bring  a  bill  in  the  nature  of  a  bill  of 
review,  and  to  rehear  the  caufe,  on  a  fuggeftion,  that  fincc 
the  decree  was  pronounced,  they  had  difcovcred  feveral  fafts 
by  which  the  real  truth  of  the  cafe  appeared,  fufiicient  to  (hew 
that  the  purchafc  of  the  reverfion  by  old  John  Norris^  a  truftec 
for  Oliver  J  and  during  his  infancy,  ought  to  be  cftccmed  a 
truftforhim,  and  that  they  had  difcovcied  feveral  deeds,  wit- 
nefled  by  old  Norris^  relating  to  purchafes  by  old  Oliver^  and 
feveral  letters,  manifefting  the  confidence  old  O/wfr  placed  in 
him,  and  likewife  the  letter  of  the  3d  of  April  1679,  ^"d  the 
record  of  the  bill  in  Chancery  on  tlie  23d  of  OHobery  1679, 
brought  by  old  John  Ncrris  and  young  Oliver  Neve  againft  the 
widow  of  old  Oliver  Neve,  and  the  blackfmith,  and  likewife  the 
^  -  records  of  the  bill  brought  by  Oliver  Neve  the  younger  againft 
I  33  J  old  John  Norris  in  May  1684,  and  feveral  deeds  before  men- 
tioned. 

In  fupport  of  ihe  petition  tVilUnm  Havers  fwore,  he  was  the 
folicitor  for  the  defendants  Jfabclla  Neve,  iffc,  and  that  he  did 
not  know  till  after  the  17th  oi  July  1*742,  the  day  on  which 
the  caufe  was  heard,  that  the  defendants  could  prove  that  old 
John  Norris  was  the  counfel  ufually  employed  by  oUr  Oliver 
Zfeve^  in  his  aifairs ;  or  that  he  had  been  his  executor  under 
many  wills  before  his  death. 

Or  that  old  John  Norrii  did  advife  or  draw  the  fettlement 
and  will  of  1674. 

Or  that  the  eftate  in  queftion  was  purchafed  by  old  John 
Ncrris f  whilil  he  was  in  pofleffion  of  the  faid  eftate  in  truft  for 
young  Oliver  Neve, 

Or  that  old  J^hn  Ncrris  had  furrendred  a  leafe  of  the  per- 
fonal  eftate,  or  that  there  had  been  any  controverfy  »bout  it,  or 
that  old  John  Norris  had  afligned  the  fame  in  confideration 
thereof. 

Or  that  old  John  Norris  was  a  witnefs  to  any  deeds  wherein 
old  Oliver  Neve  was  a  party. 

The  defendant  Mathew  Grave  by  his  affidavit  fwore,  that  fincc 
the  faid  caufe  was  heard,  Thomas  Martin^  executor  of  Peter 
Neve^  delivered  the  fettlement  of  1674  to  him,  and  that  ob- 
fcrving  a  caufe  indorfed  on  the  fettlement,  he  fearched  for  the 
fame,  and  found  two  caufes  in  the  Six  Clerks  Office,  iVirtwer- 
fus  JSeve^  and  Neve  vcrfus  Norris j  in  the  records  in  the  Tower  t 
that  he  found  the  latter  of  the  third  of  April  1679,  in  Thomas 
Martinis  cuftody  the  loth  of  July  laft,  and  the  leafe  granted  to 
old  NorriSy  and  the  aflignment  thereof  in  Holden*s  cuftody,  and 
alfo  found  tlie  deeds  attefted  by  Norm  in  Martim*z  cuftody. 
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The  defenHants  Ifahella  Neve^  Edicard  Neve^  Peter  Ndve^  and      Notm  w. 
Ann  Grave^  in  their  affidavits   fwore,  that  thcjr  knew  none  of     ^*  Nite. 
thcfc  fafts  till    informed. thereof  by    the    defendant    Mattheio 
Gravey  and  that  they  examined  no  witnefTcs  nor  read  any   evi- 
dence in  the  caufe^  becaufe  they  did  not  then  know  any  of  the 
fafts. 

Thomas  Martin  in  his  affidavit  fwore,  that  he  is  one  of  the 
executors  oi  Peter  Neve ^  who  died  in  1729,  and  that  upon  his 
death  he  found  in  his  ftudy  tlie  fettlement  and  copy  of  old  O//- 
vesNeve*s  will,  and  the  indenture  of  OHober  1683,  and  that  the 
deeds  and  writings  remained  in  his  cuflody  from  1729,  till  the 
dcliiery  thereof  to  Mattlxw  Grave,  Isfc.  on  the  27tli  of  May 
laft. 

That  he  was  concerned  in  the  country  as  attorney  for  the  de-      T  7£  1 
fcndants,  at  the  trial  of  the  ejcftmcnt  in  1 73 1»  but  was  not  con-       ^  ^^  -^ 
cerned  as  folicitor  upon  the  defence  for  them  in  equity,  and  to 
his  bowledgc  did  never  fee  the  bill  of  revivor  in  this  caufe,  nor 
the  defendant's  anfwers,  but  that  he  hath  had  meetings  with  the 

pUntiff's  father,  and  may  have  talked  with  or  a£ied  for  Jfabelta 

N/ve^  Edward  Ne%»e  and  his  wife,  and  John  Rogers  and  his  wife, 

nndcr  the  dire£lion  of  the  parties,  or  with  Mr.  Havers  or 
Mr.  Brufyer,  the  clerk  in  court,  which  Havers  and  Bowyer  he 

believes  had  the  fole  conduft  of  the  caufe  for  the  defendants : 
but  he  was  not  concerned  for  them  as  folicitor  other  than  as 
aforefaid. 

This  petition  was  heard  before  Lord  Chancellor  on  the  28  th 
^January,  and  on  February  i\\z  4th  and  8th,  1743,  and  in  an- 
fwcr  to  this  evidence,  which  was  produced  by  the  defendants  in 
fupport  of  their  petition,  it  was  infifted  on  the  part  of  the  plain- 
tiff, that  the  matters  now  pretended  to  be  new  difcoveries  by 
the  defendants,  are  not  fo  5  for  that  at  the  trial  of  the  cjeftment 
in  173 1,  copies  of  the  bill  and  anfwer  in  tlie  caufe  of  Oliver 
Hfu  and  John  Norris  plaintiffs,  verfus  John  Neve  and  Elizabeth 
-W«v  defendants,  were  produced  and  read  at  that  trial,  and  that 
Thmas  Martin  was  the  attorney  employed  by  the  defendants  in 
that  caufe,  and  afted  as  fuch  at  the  trial :  and,  as  agent  for  the 
defendants,  he  wrote  letters  touching  the  executing  the  commif- 
fion  for  examining  witnefTes  in  May  1732. 

That  the  defendants  exhibited  their  crofs  bill  in  1731  againfl: 
the  plaintiff's  father,  and  therein  ftated  "  the  fettlement  and 
**  will  of  old  Oliver  Neve,  and  of  old  John  Norris's  having  in- 
"  ftruclions  to  purchafe  the  reverfion  for  Peter  Neve,  and  that 
**  bftead  thereof  he  had  purchafed  it  fraudulently  for  himfelf, 
"  and  concealed  fuch  purchafe  and  that  therefore  he  ought  in 
^  equity  to  be  deemed  a  truftee  for  the  plaintiffis  in  the  crofs 
''  bill." 

h  was  likewife  infifted,  that  the  letter  of  the  3d  of  /fpril 
^679,  or  the  deeds  attetted  by  old  John  Norris,  are  no  new  dif- 
toierics,  becaufe  they  came  out  of  the  hands  of  Martin,  the  de- 
fendant's attorney  in  the  cjedment,  and  employed  in  the  com- 
Ail&on  that  iflued  in  the  caufe  out  of  Chancery. 
;  After 
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NoRRis  r.  After  reading  the  fettlement  and  will  in  1674,  the  blackfmitli*» 

*    '^'*      conveyance,  and  the  bill,  anfwcrs  and  depofitions  in  1679,  ^"^ 

1684,  and  feveral  purchafc  deeds  of  old  Neve  attefled  by  JtiorrU 

and  tliree  days  hearing  of  counfel,  Lord  /for Jw/V^r  delivered  his 

opinion  as  follows,  the  8th  oi  February  1743. 

I  have  been  defirous  to  examine  very  particularly  into  the 
new  evidence,  in  order  to  prevent  any  more  litigation  and  ex- 
pence. 
-.         1  The  prefent  application  is,  for  leave  to  bring  a  bill,  in  nature 

I  35  J  Qf  a  bill  of  review ;  and  this  is  faid  to  be  founded  upon  new 
matter,  not  at  all  in  iflue  in  the  former  caufe,  or  upon  matter 
which  was  in  iflue,  but  difcovered  fince  the  hearing  of  the 
caufe. 

Upon  thefe  rules,  I  do  allow  bills  of  review  have  been  grant- 
ed :  for  though  it  has  been  faid  that  thefe  were  varied  by  the 
order  that  was  made  in  the  caufe  of  Montgomery  vcrfus  Clarky  yet 
I  fee  no  alteration,  and  therefore  the  rules  I  fhali  judge  by  in 
the  prefent  cafe,  mull  be  the  ancient  ones. 

Lord  Bciccn's  rules  have  never  been  departed  from  fince  the 
making  of  them. 

By  the  eftablifhed  practice  of  the  court,  there  arc  two  fort* 
of  bills  of  review,  one  founded  cftfuppofed  error  appearing  in  tbt 
decree  iifelf^  the  other  on  new  matter  nvhich  muJJ  ar'ife  after  the  de^ 
creey  or  upon  nenv  proof  nvhich  could  net  have  been  ufcd  at  the  time 
^uhen  the  decree paj/ed. 

The  qucftion  is,  •  whether   in  this  cafe   the  defendants  have 

brought  themfelves  within  the  rule,  and  whether  there  is  new 

matter  not  exifting  at  the  time  of  the  decree,  or  new  proofs  that 

could  not  pofTibly  be  made  ufe  of  at  the  former  hearing. 

ItisfufScientto      'X'he  conflruftion  as  to  the  latter  has  not  been  fo  ftri£t,  that 

1^^11*0*  Ji^Irilw?  the  new  proof  muft  not  come  to  the  parties  knowledge  till  after 

if  the  new  proof  the  caufc  has  been  heard  5  it  is  very  fufHcient  if  it  did  not  come 

dild  not  come  to  ^q  j}^gjy  knowledge  till  after  publication,  or  when  by  tlic  rules  o£ 

till  after? ub^?-    the  court  the  party  could  not  make  ufe  of  it  (i ). 

cation,  or  when 

by  the  rule&  of  the  court  he  could  not  mtke  ufe  of'iu 

Coming  to  the  But  If  it  Came  to  the  knowledge  of  the  parties*  attorney,  foli- 
Jtnowlege  of  the  citor,  OT  agcnt,  before  the  caufe  was  heard,  it  is  confidcred  as  no- 
party*s  attorney,  ^j^^  ^^  themfclvcs,  and  is  the  famc  thing  as  coming  to  the  parties* 

CTf.  before  the      .  ,     ,  «-»  * 

caufe  was  heard,  KnOWkdgC. 
is  notice  to 
the  party  hixnfclf. 

The  fecond  qucftion  is,  fuppofing  it  did  come  to  the  knpw- 
lege  of  the  parties,  after  the  caufc  has  heard,  whether  it  is  re* 
levant  to  the  matters  in  qucftion. 

It  has  been  infiftcd  for  the  defendants  in  the  original  and 
plaintiffs  in  the  crofs  caufe,  that  the  equity  to  which  the  new 
fads  arc  pointed  was  not  in  ifl'ue  at  the  hearing  of  the  former 
caufe* 

(1)  Paiicrjou  v.  Slaughter ^  Ami,  293. 
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Now  as  to  this  lam  clear  of  opinion,  that  the  equity  was  as  Noisus  y. 
full  before  the  court,  in  tlic  former  hearing,  as  it  can  be  ^*  N*vi, 
noT. 

For  it  appeared  there  that  old  Oliver  Neve  was  the  maker  [  3^  ] 
of  the  fettlement,  that  young  Oliver  was  an  infant,  that  eld 
JchtiN^rrif  wastruftec  under  the  fettlement  during  ten  years, 
for  the  payment  of  debts ;  and  in  that  time  took  a  convey- 
ance from  the  blackfmith,  the  Jaft  rcmaindcr-man  under  the 
fctilemcm  in  1769. 

The  equity  infifted  on  in  the  crofs  bill  is,  that  old  J^hi 
Krms  ought  to  be  confidercd  as  a  truftce  only,  for  the  par- 
tics  intcrcfted  in  the  truft  cftate,  and  that  the  purchafing  the 
jeverlion  from  the  blackfmith  was  a  breach  of  trull  in  him  ( i  \ 
and  that  the  conveyance  to  Peter  Nive  from  the  blackfmith 
ought  to  be  e(lablifhed>  and  that  to  Norris  cancelled,  and  the 
proceedings  at  law  flayed. 

All  the  charges  relating   to   the  truft,  and  the  execution   of  Vf^^  «^  p»t 
iff  were  made  out  then,  and  if  fa£ts  were  put    in  iflue,  there  irnot^obiigcd^to 
is  no  nccefTity  for  the  party  to  point  out  what  will  be  the  ef-  point  out  what 
fca  and  confequcnce  of  fuch  fafts,  for  the  court  arc  to  make  wmbethceftca 

-L    •   r  r^p^  r  f,         '  '  ^^  them,  tor  xhz 

inc  mierence  of  law  from  it,  as  ixfaao  oritur  jm^  court  arc  to  make 

the  inference  of 
law  from  them,  ts  txfjtio  oritur  jus* 

The  defendants  then  do  not  want  a  bill  of  review  to  come 
at  this  equity,  for  all  the  a£ls  which  arc  now  faid  to  be  dif- 
covcred,  arc  corroboratives  only  of  the  former  equity,  and 
therefore  there  is  no  ground  to  grant  it  upon  this  head. 

Which  brings  me  to  the  other  point,  whether  they  are  fo 
many  new  proofs^  iind  that  by  the  rules  of  publication  the  de- 
fendants were  precluded  from  making  ufe  of  tlicm  at  the  former 
hearing. 

'fhe  firft  queftian    is.    Whether    they   are    new    difcovc- 

TlCS  ? 

^condly.  Whether  they  are  relevant,  and  would  avail  the 
defendants,  if  fuch  a  bill  was  allowed  to  be  brought. 

Now  it  does  not  appear  to  me,  that  thefc  are  new  difco- 
^cries,  fo  as  to  intitle  the  defendants  to  a  review. 

For  if  they  were  known  to  the  parties'  counfel,  or  to  their  at- 
torney, and  folicitor,  or  agents,  it  is  fufTicient  to  rebut  fuch  aa 
application,  or  there  would  be  no  end  of  fuits. 

Hdw  many  parties  are  tlicre,  that  know  not  the  merits  of 
their  own  caufe,  but  rely  on  the  Ikill  of  their  counfel,  or  folici- 
tor, and  therefore  what  counfel  or  folicitors  know,  mud  be  al- 
Jo^cd  to  be   the  knowledge  of  the  parties  (2). 

hisfworn  hjMarti/ty  who  was  attorney  for  the  defendants  Tho' a  country 
inthecjcclrments,  that  he  had  the  feveir.l  deeds  and  writings  '"rg«L'cauf/» 

|»tWi court,  yet  he  U  to  be  conii Jcrcd  at  the  folicitor  liJtcwifi,  tho*   he  rciUei  in  the  country,  and 
^""^  is  kaoMrn  to  hia  is  conftruAive  notice  to  his  clients. 

(^)  y\dc  Ajiifv.  Murray,  ante,  2  vol.         (2)    ProrJIty   v.  Earl  of  Sea) borough, 
iffPlelfuiale  v.  Gwi/a,   i  /"§/".  9.  Tw-    pojt.  392.  Le  Neve  v.  Lt  JkV:r,  poft.  646. 
^^.  Mortice    2  Bro,   Cba.    Rep.  326. 
A*?,  Mackreaib^  ibU.  400.  KHlick  V. 
/ibn9,4  ^f'*'  C^^'  ^^'  »6i. 
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Noil  IS  ir.      cTcn  at  the  time  of  the  trial,  and  that  upon  the  death  of  Fettr 
N*'^'»      2ifeve^  he  found  them  in  his  ftudy  among  other  papers,  but  fays- 
he  was  concerned  only  as  attorney  in  tliis  trial,  but  not  as  foli- 
citor  in  the  caufe  in  Chancery. 

But  I  will  condder  him  as  folicitor  likewife,  notwithftand- 
ing  he  lives  in  the  country,  for  every  body  knows  that  country 
attornies  ad  by  agents  in  caufes  here. 

The  letter  of  the  3d  of  April j  1679,  comes  too  out  of  the 
hands  of  Mr.  Martin^  but  1  do  not  fee  what  inference  can  be 
drawn  from  it,  any  more  than  that  old  John  Ncrris  was  a 
truftce. 

The  next  thing  to  be  confidercd  is  tlw  bill  brought  by  y^ung 
Oliver  Neve  and  old  N^ris,  againft  Mrs.  Neve  and  the  black* 
fmlth* 

Now  this  very  bill  was  produced  on  the  trial  in  cjcfl^ 
ment,  and  tho'  by  an  advcrfary  there,  yet  it  is  the  fame  as  if 
produced  by  the  defendants^  and  is  a  clear  notification  of  the 
facl. 

This  trial  was  eleven  years  before  the  caufe  in  equity  wa* 
heard,  fo  that  there  was  time  enough  for  the  defendants  to-  have 
confidered  it,  and  whether  the  judge  did  right  in  adnutting  it  to 
be  read,  is  not  material. 

The  next  is  the  deed  of  aflignment  in  1683,  ^''^>cli  was 
Hkewife  known  to  Mr.  Martin^  and  found  among  Peter 
Neve*s  papers,  and  was  therefore  coiiftrudive  notice  to  his 
clients^ 

Suppofe  then  thcfc  arc  not  new  difcoveries,  it  is  a  final  and 
conclufivc  anfwer  to  this  application  for  a  bill  of  review,  that 
they  exifted  at  the  former  hearing,  and  were  known  to  the  par- 
ties or  their  attorney,  aiul  therefore  are  not  widiin  the  rule  laid 
down  by  Lord  Bacon. 

But  luppofe  them  to  be  new  difcoveries,  and  relevant  to  the 
cafe,  they  can  amount  to  no  more  than  corroboratives  only  of 
the  former  point  in  equity. 

TIpe  equity  infilled  on  is  this,  that  oiAJohn  Norris  (truftee  for 
a  term  of  i  o  years  under  old  Oliver  Nevts  fcttlement,  antece- 
dent to  all  the  limitations  of  the  eilate  in  the  fcttlement)  before 
the  end  of  the  term,  and  during  the   infancy  of  young   Oliver 
A^r,  lakes  a  conveyance  to  himfelf  of  the  revcrJion  from  the 
blackfmith  the  heir   at  law  of  old  Oliver  Neve^  for   30/.  only, 
the  eftate  being  at  leaft    1500/.  per  ann.  as  it  is  now  fallen  into 
r  78   1         pofieflion. 
It  is  extremely         This  is  a  tranfa£lion  indeed  extremely  to  be  difapprovcd,  and 
wron^fora         I  muft  fay  that  a  counfcl  or  agent  taking  a  conveyance  from  the 
toTke^conl'"^  right  heir,  for  his  own  benefit,  and  which  he  diicovcrcd  by  his' 
veyancc  from  the  being  a  truftec,  does  a  very  wrong  thinj;. 

ri^Uc  heir  for 

kit  own  benefit^  which  he  diicovered  by  bcin^  a  truftee. 

But  tills  is  a   cafe  prima  imprejftomjy  for  it  would   be  duTicult 
x%  fay  for  whom  he  is  a  trullce,  and  yet  I  (houid  be  extremcljr 

dcfiraus 
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deSrous  of  conGdering  him  as  a  truftee  only^  If  I  could  be  war-     NoRmrY. 
ranted  in  fo  doing.  *•*  ^***' 

The  cafe  which  has  been  cited  of  RiwiforJ  market,  and  other 
cafes  of  leafes  ( i ),  are  diiTfsrent  from  this,  for  there  tenant-right  of 
rcncwab  are  rather  a  curtefy  from  the  landlord,  ^Lud  CitUtii  pa* 
riks  the  relations  of  the  fame  family  who  took  the  original  Icafe 
ofbiQiops,  deans  and  chapters,  (!ff*  arc  generally  preferred,  and 
diCT  have  a  natural  expectation  of  it. 

Old  John  Nsrris  was  equally  a  truftee  in  the  ten  years  term, 
ImPetfr  Nervfy  or  Francis y  ^%  iox  Oliver  Nfve^  for  they  were  ail 
tenants  for  life  under  old  OIh*cr*s  fcttlcmcnt,  for  it  was  a  trail 
to  pay  debts,  and  attendant  on  the  fcvcral  limitations  and  eflatcs 
created  by  the  fcttlement. 

So  that  a  perfon  equally  a  truflce  for  all  buys  in  this  revcr- 
Hon,  and  it  is  impofiible  to  make  the  conveyance  from  the 
blackfmith  to  old  John  Norris  a  truft  for  Oliver  Neve^  for  the 
maker  of  the  fcttlement  did  not  intend  to  give  the  firil  tenant  for 
life  any  intereil  in  the  reverfion. 

Siiicc,  as  I  faid  before,  this  is  prima  impreffionisy  and  no  cafe 
his  been  cited  in  point,  but  only  argued  by  way  of  analogy  to 
cafes  of  leafes,  which  I  have  (hewn  are  very  different  •,  it  would 
be  too  much  for  me  to  break  into  rules  for  bills  of  review,  for 
the  fake  of  one  particular  cafe  only. 

For  as  it  is  a  new  point,  and  no  ground  to  (land  upon,  the 
making  old  Norris  a  truftee  for  perlbns  who  were  only  tenants 
for  life,  and  took  nothing  in  the  inheritance^  would  be  going 
too  far. 

But  there  is  flill  another  circumftance,  and  that  is  the  great  where  the  per- 
length  of  time,  and  the  certain  knowledge  the  perfons   under  ^^'t  ""^^cr 
whom  the  plaintiffs  in   the  crofs  c^'ufe  claim  had  oi  Jckn  Nor*  xlontnkr^c' 
*'u's  purchufirig  of  this  rcverfion,  and  this  will  make  it  a  qucf-  biliofrcTUw 
tion  whether  it  is  not  fuch  a  laches  in  thefe  perfons  who  are  f^^^^^"^ 
anceftors  of  the  plaintiffs  in  the  crofs  caufe,  as  will  afFeft  them,  ^"ih  ih?^tter 
and  be  a  bar  to  their  claim  :  for  as  long  ago  as  the  year  1 7ogf  it  f^ow  compiiinei 
was  in  the  knowledge  of  thcfc  perfons,  and  particularly  oi*Oliver  ^l^JXS^^x^ 
Urott  that  old  John  Norris  had  purchafed  the  reverfion  ;  and  as  ©f  lime,  and 
this  is  no  Icfs  than  35  years  ago  (2^,  it  mull  have  great  weight  knowledge  of 
with  the  court  not  only  from  the  length  or  effluxion  of  time,  but  j!^abl!^wn""* 
from  the  knowledge  tlie  perfons  had  of  this  tran faction,  for  0/iVr  have  gre«t 
A«r^s  bidding  3000/.  and  Pr/rr  Neve  $000  L  for  the  reverfion,  "^^^^^^ ^"^^'^ 
isailrong  circumftance  ^o  flicw  that  tlicy  were  acquainted  with  apphcarieiw! ' 
oUMnvj's  purchafe.  .  [  •jp  ] 

Oliver  Neve  not  fuccceding  in  his  offer,  and  having  a  weakly 
fon  between  20  and  21  years  old,  came  to  town  in  order  to  get 
a  privy  fcal,  to  enable  his  fon  to  join  with  him  in  a  recovery  ; 
aodas  he  could  not  obtain  it,  can  it  be  fuppofcd,  as  he  muft  be 
fiafperated  wgainft  old  John  Nsrris's  fon  for  his  refufal  to  join 
in  the  application,  th.it  he  would  have  rcfiftcd  fo  great  a  tcmpta- 
^n,  as  bringing  a  bill  to  be  relieved,  if  there  had  been  any 
E^nds  on  the  head  of  fraud.' 

(0  f^rie  Pier/an  v.  SUe,  ante,  I  vol,  (2)    riJe   Smith  v.  Clay,    Amk  645. 

4toi  lad  the  cafes  there  cited.  EJ-ivurti*  v.  CarrtJ,  5  i»V«.  I'ai,  Ca.  ^6a. 

D  2  'U\cu^- 
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NciRfs  V.  Therefore  the  diftance  of  time  is  a  ftrong  objeftion,  becaufc, 

*  y*  when  the  matter  was  recent,  there  might  have  been  fome  crr- 
fuchTpctiTiL  cumftances,  and  perhaps  too  fome  papers,  which  would  have 
atchisdiilancc  been  ftrong  in  favour  of  thofe  wlio  claim  under  old  yokfi  Ncrrh, 
of  time  would  ^j^jjf  n^jjy  y^^y  probaUly  be  loft  now,  and  what  makes  it  Jikely,  k 
hardilp^on'^fhc  ^*'^^^  A^Mv's  bidding  fo  large  a  fum  as  5000/,  for  the  revcrfion, 
dcfcndints  in  which  ihews  that  he  thought  It  a  very  valuable  tiling, 
thecrofft  Mil, 

uIkj  may  he  deprived  of  fome  circumftjncfs,  and  may  luvc  loil  paper;,  ilicy  mighi  luvc  availed  tbcmp 
fdvcs  of  wiicji  the  matter  was  r;.*ctfat. 

This  is  the  ftrong  point  wliich  weiglis  with  me,  that  after 
fuch  a  length  of  tin^.e,  and  fuch  great  oiltrs  made  and  refufed 
by  the  pcribns  wlio  claimed  under  old  Jc/:n  Norn's^  that  no  bill 
was  thereupon  brought  to  fct  afidc  the  purchafe  for  fraud. 

And,  as  it  will  be  of  very  b.ul  confcqucncc  to  let  parties  enter 
into  the  difcufTiou  of  tjils  in.jttcrnow,  it  fuch  a  diftance,  the  pc« 
tition  mufl  therefore  he  difmifTcd,  but  without  cofts. 
The  order  of  The  plaintifl's  in  tlic  crofs  caufc   ;ippcalcd  from   this  order  of 

an^lkdZmto  ^^-^fniiflioTi  to  thc  Iloufc  cf  l.ords,  where  after  a  hearing  of  three 
theHoufcpf  days,  the  order  of  J.ord  Hrrdivlchc^  in  a  very  full  Houfe,  was 
L»rds,  and.iftcr  alfirmed  by  a  great  m.iiority,  on  the  12th  oi  JpriL  1744.  (i) 

a  hearing  otthrec  /        o  -*         *  a  t  t       \ 

davs  afiirmcd. 

(l)    4   Bro.    Pjr.  Ca.    465.   S.    C. 

Cafe  17.  Stn^eus  verfds  DfthuJ-^  Ffhrnary  ii,  1743. 

The  trurt  of  a  fk    Qucftion  aro-fe  upon  thc  fettlcment  made  on  the  marriage 

lori^^fiT' ''or-  ^^^  ^^  ^^^  defendant,  thc  firft  limitation  of  which  was  to  thc 

tions  for*'a  defciidaiu  for  life  without  impeachmcr.t  of  wafte,  thcri  to  truftecs 

daughter  in  dc-  to  prefer ve  Contingent  ufes,  to  his  wife  for  life,  remainder  to 

ra3ie,°plyrbic  at  *'^^^  ^^^  ^"^  ^^'^^i'  ^^'^^^  fons  of  the  bodv  of  the  dcfejidam,  and 
%t  or  marri-gej  in  default  of  iiTuc  male,  then  remainder  to  truftces  for  a  term  of* 
kaviT'^V**'*  500  years,  upon  truft,  that  if  there  Ihall  be  one  or  moredaugh- 
j'ndoniyonc"'  tcrs,  thc  trullecs,  thcir  cxccutors  or  aJmiuiftralors,  flv.iU  out  of 
diushter  thc  the  yearly  or  other  rents,  ifllie^  and  profits,  or  by  fale,  leafc,  or 
wh "w^th  r^*^*  mortgage  of  the  faid  manors,  me fluages,  lands,  sj^c.  or  any  part 
buAand  brought  tliereof  comprifcd  wrthin  the  fald  term,  railc  and  pay  unto  fuch 
ihtir  bin  againii  daughter  or  daughters  thc  fum  of  icoo/.  for  her  or  their  portion 
the  truftcerto  ^^  portions,  to  bc  paid  to  fuch  only  daughter  (if  there  be  but 
raife  the  portion  one)  at  her  age  of  21  or  day  of  marriage,  which  fliall  firft  hap- 
immcdiatciyj  p^.^.  ^j^j  if  tlicv  all  dic  befove  their  portions  become  due,  then 
•p'Mi9njht  ctji  tlic  laid  payments  to  ceale  as  to  their  executors  and  adminmra- 
rot  iKtu/eJ  fo  tors,  and  to  fink  into  the  cftate  for  thc  benefit  of  the  perfon  ta 
'l^fpXff^  whom  thc  rn'crfion  fliall  belong  :  and  alfo  that  fuch  daughter  or 
iife^'time  {\),  daughters  fliall  havc,  out  of  ilie  premiCirs  comprifcd  in  the  term 
£  *40  ]  of  500  ^ears,  fuch  yearly  maintenance  as  is  fuitablc  to  their  de- 
gree and  quality;  and  that  the  rcfiduc  of  thc  rents,  iflues  and 

(i)  See  Stanley  y,  S/ari/cj,  ante,  I  vol.  549. 
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profits  above  fuch  yearly  maintenance  fhall,  in  the  mean  time  till    STivryf  v. 
the  portbns  become  payable,  be  received  by  fuch  pcrfons  as  fiiall     ^*  ^hxc^ 
be  intitlcd  to  the  reverfion,  immediately  cxpcdlant,  upon  the  de- 
termination of  thefaid  tcim. 

The  mother  is  dead,  and  ha«  left  no  other  IfTue  but  a  daugh- 
ter Miho  is  married,  tlie  bill  is  brought  by  tlic  hun)and  and  the     9     •^  jf^^^ 
(laughter  againll  the  father  and  the  trullces,  to  raifc  the  portion  "^  /r?  ^ >y/^ 
immediately-  r        '  ^^^f^^ 

Mr.  Attorney  General,  counfel  for  the  plaintiffs,  faid,  if  the      y  .  . 

panics  v/iio  were  owners  of  the  eftate  have  declared,  that  the  a^^^^^^'^r,.^* 
portion  of  the  daughter  on  the  failure  of  iil'uc  male  fliall  be  raif-    a/}^^;,^^^^  y^<>  • 
cd  for  her  benefit  at  21,  or  day  of  marriajre,  a  court  of  juftice  ^ 

xrill  not  think  that  it  is  inconvenient,  if  the  parties  to  tlie  fettle- 
mentdid  not  think  fo  themfelves. 

He  cited  Corbet  v.  Mankveil^  2  Vern,  640,  655.  and  Eq.  Caf. 
Ahr,  337.  to  fhcw  that  a  rcverfionary  term  when  the  time  of 
payment  comes,  notwitlilUnding  it  is  not  fallen  into  poffelFion, 
ihiU  be  fold. 

He  mentioned  an  authority  likewife  at  common  law,  Grmies 
y.Maddjfon^  t  Jones  201,  where  three  judges  were  of  opinion, 
that  die  raifing  the  portion  ihould  not  wait  till  the  death  of  the 
father. 

And  Hal!  V.  Carter^  heard  the  igch  of  July,  1742,  before 
Lord  Hardtviche  ( i ). 

He  argued  that,  if  rhe  power  of  raifing  the  portion  (hould  be 
taken  away  from  her,  tlie  daughter  might  have  nothing  till  flie 
vas  fo  old,  as  not  to  anfwer  the  end  for  which  the  portion  was 
gi>'en,  the  advancing  her  in  marriage. 

It  would  be  very  hard,  he  faid,  if  the  dauglitcr  hcre.fliould      [  41  1 
neither  have  maintenance  or  portion,  though  the  time  of  pay- 
ment is  come,  till  by  the  deatli  of  the  father  the  term  comes 
into  pofleilion. 

Mr.  Clark  of  tlic  fame  fide  cited  Sandys  v.  S/indys,  i  P. 
ff^ms,  707.  and  Butler  v.  Duftcomb^  1  P.  Wms.  448, 

Mr.  Solicitor  General,  counfel  for  the  defendant,  the  father^ 
fiid  the  general  intention  of  marriage  fettlcmcnifi  is  to  put  chil- 
dren under  the  power  of  the  father,  and  not,  ar.  has  been  argued 
<»  the  other  fide,  that  the  daughter  in  the  life-time  of  the  father 
ftall  be  out  of  the  dependeocc  of  the  fatlicr,  and  may  difpofc  of 
Icrfelf  without  hisconfent,  as  fhe  has  done  in  this  cafe. 

A  great  inconvenience  would  refult  from  this  conilrudlon,  for 
Ac  tearing  cftates  to  pieces,  and  ruining  the  eidcfl  fons  of  fami- 
'icsi  muft  be  the  natural  confcqucnce  j  he  cited  Raejhy  vcruis 
Unvland^  2  P*  JVms.  93. 

Maintenance,  in  the  nature  of  it,  is  precedent  to  the  raifing 
of  die  portion  ;  and  as  it  is  mod  clear  that  the  maintenance  here 
Was  not  intended  to  commence  in  the  iifc-timc  of  the  father,  it 
*»  a  key  to  explain  his  intention  as  to  the  portion,  that  tliis  like* 
«iie  fiiould  not  be  raifcd  till  ^ter  the  death  of  the  father. 

(1)  Jnfe,  X  vol.  354.  S.  C. 
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^n*^*"*  ^'        ^"  *^^  ^^'^  ^f  ^'^^^  vcrfus  Carter^  the  maintenance  was  to  pre- 
cede the  portion,  and  given  them  exprefsly  for  their  fupport  till 
the  portion  was  raifcrd. 
Lord  Chancellor, 

It  Is  a  great  while  fmcc  any  of  thefc  cafes  have  come  before 
the  court. 

My  own  general  principle  has  been  always  againd  raiflng  por- 
tions in  the  father's  life-time  (i). 

All  the  old  cafes  arc  plainly  determined  againd  the  intention 
of  all  fathers  :  in  fome  very  hard  cafes  indeed,  where  the  fatler 
has  been  rigorous  and  cruel,  courts  of  equity  have  gone  beyond 
the  ftricl  rules  of  law,  and  raifcd  it  in  ihcir  Ufc-time. 

The  firft  cafes  of  this  kind  wer^  Greaves  and  Maddifon^  and 
Gerrnrd  and  Gcvrara^  2  f^ern.  45  8.  and  which  were  followed  by 
fome  others,  but  in  the  cafe  of  Corbet  verfus  Maidwelly  i  Salk. 
[  42  ]  159*-  and  2  Vnn,  685.  Lord  Gj7t//rr  made  a  (land,  and  upon 
what  foundation  did  he  Itop?  Why,  the  general  principle  he  went 
upon  was,  that  lic  would  lay  hold  of  any  words  to  prevent  hit 
being  bound  by  the  former  cafes,  rather  than  introduce  the  in- 
convenience of  ruining  eflatos ;  and  it  is  the  fame  ground  courts 
of  equity  have  gone  upon  in  fubfequent  cafes  ;  for  if  they  could 
find  any  words  or  word  that  were  different  from  former  cafes^ 
they  have  laid  hold  of  them  to  avoid  determining  like  thofc  cafes 
which  had  introduced  fuch  plain  inconveniences.  Vide  2  P.  IVms* 
452.  /efl.  2.  the  cafe  of  Butler  v.  Duncomb. 

In  a  converfation  between  Lord  Macclesfield  and  Lord  Trevor 

upon  this  vrry  fubjeiSl,  the  former  faid,  he  would  not  cairy  it 

further  than  the  cafes  had  already  done  ;  fays  Lord  Trevor^   I 

hope  you  will  not  carry  it  quite  fo  far. 

A?  inftanccs  of       '^^^  cldcft  fou  is  abfolutcly  left  in  the  power  of  the  father 

ciandcftinemar-  during  liis  lifc,  and  it  IS  the  couftant  courfeof  moft  fettlemcntsj 

riagcswcrene-    jj^j   y^t  it  is  faid  that  youugcr  children,  daughters^  (hall  foon 

quf.nt/argu-      after  twclvc  ycars  old,  perhaps  without  the  leave  of  the  fttfaer, 

merits  of  pub-     demand  her  portion  in  his  life-time,  though  flic  married   his 

nie^icTorhtto    footman,  or  ever  fo  meanly,  for  there   is  no  difference  in  the 

hav«  gieat         marriage   flie   contracts,   if  this  do£trine  (hould  prevail  :  and 

weiijhc.  while   I   am  upon  this  head,  I  muft  obferve,  that  arguments 

from  publick  inconvenience  ought  to  have  great  weight  in  this 

ag?,  as   indances  of    clandcdine  marriages  were  never  more 

frequent. 

In  Butler  vcrfus  Duticomb^  Lord  MaccU'sfield  took  a  middle 
way  ;  he  rcfuffd  to  raife  the  portion  before  the  term  came  into 
poiTcliion,  but  then  he  made  the  reverfionary  term  a  fccurity  for 
tiic  principal  fum. 

(i)   Vide  Ls^n  v.  Duke  of  Chctndcs^   f^Ji.  417. 


•  A  frnn  limirfdin  remainder  after  the  father's  death,  in  truftfor  rjJfing  ^ught«n* 
po;t'nr«ar  fi'ch  an  age,  or  marriage,  when  cither  hafprns,  d>G  portions  may  be  raifcd 
i(i  the  t.«rHer'-  life-time  ;  fo  if  on  concin^rncy, -mnd  ihc  contingenty  happens  in  th^ 
lif::  c:  the  xaiher,  buiootbcigre  ch:  conungcficy  happened,     x  iialk.  6o, 

If 
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If  Bromc  vcrfus  Beri/ey,  Eq.  Caf.  Abr.  340.  is  an  authority,  Stivins  v. 
from  the  very  terms  of  it,  it  holds  more  ftrongly  here,  bccaufe  *TiiM:r. 
the  biH  -there  was  to  raife  a  portion  in  the  life-time  of  the  mo- 
ther only  5  there  the  father  was  dead,  and  no  iflue  male,  only 
one  daughter;  that  daughter  was  married,  and  confidcrably 
advanced  in  years,  and  the  bill  brought  for  file  of  the  rever- 
fionary  term ;  but  refufcd  both  here  and  in  the  Houfe  of  Lords  j 
whstf  were  tlic  |rrounds  of  the  rcfufal  ?  why,  that  maintenance 
bein^  given,  and  by  the  very  terms  of  the  truft  to  precede 
the  portion,  and  net  be  raifcd  till  the  term  took  cfieft  in 
poiTefiion,  a  fortwri  the  portion  was  not  due  and  payable 
till  then. 

Apply  it  to  the  prefent  cafe 

The  truftees  of  tlie  term  are,  in  default  <)f  iflue  male,  l^c. 
vide -Ac  fettlemcnt. 

And  aMb  tiiat  fudi  dawgliter  or  daughters,  fsfr.  vide  the  claufe      f  43  ] 
of  maintetiance. 

The  plaintifPs  cafe  here  is  the  fame,  only  there' it  was  prayed 
tobe  raifed  in  the  life- time  of  the  mother,  here  in  the  lilt:  even 
of  the  father,  which,  if  any  thing,  is  more  unfavourable. 

The  maintenance  there  was  to  be  T»feil  out  of  the  rents  and 
profits  after  the  firft  quarter-day  when  the  term  (hall  take  eflTe^ 
"inplfejnm. 

Here  the  words  in  the  mean  ti40£  are  words  of  relatioH,  and 
refer  no:  only  to  a  time  that  is  to  begin,  but  to  a  time  which  is 
alfe  to  end. 

Out  of  what  rents,  iflucs  and  profits  can  the  truftees  then  re* 
<:civcany  thing,  can  they  bring  ejeftnients?  No,  for  they  can- 
Tm  enter  to  raife  money  out  of  the  profits  till  after  the  death  of 
die  father. 

I  am  of  opinion  that  the  father  might  liave  £bW  the  rever- 
lion,  fubje<l  to  this  term,  which  fhews  that  the  whole  truit  of 
ihe^erm  was  to  uke  cflcft  after  the  death  of  the  father. 

By  tlie  fame  arguments  as  have  been  mnde  ufc  of  for  ralfing 
the  portion  now,  the  maintenance  might  be  raifed  in  the  life- 
time of  the  father  as  well  as  the  portion ;  but  it  is  the  fubfe- 
•quent  words  that  confine  it  to  the  time  of  the  term's  taking 
<fk6t  in  poiTefKon. 

It  is  faid  that  in  Ac  cafe  oi  BrcineycxiyM  Berkley^  there  are 
chefe  words,  lake  effeB  inpoffejfion^  and  no  fuch  words  here,  but 
made  ufe  of  there  only  to  Ihew  that  maintauncc  could  Jiot  be 
raifed  in  the  life-time  of  the  mother. 

The  fame  argument  will  hold  fall  as  ftrong  litre,  for  tliough 
the  words  are  not  exa£lly  the  fame,  yet  -tlicre  are  words  of  equal 
iorce,  Wz.  Expectant  isfofi  the  determifietiun  cf  the  tenn. 

There  ar«  no  grounds  to  decree  this  oihcrwifc  than  the  cafe  of 
Srome  verfus  B^rk/eyy  'whidx  went  througJ*  fuch  a  fokmn  de^ 
termination. 

Therefore  I  think  it  rigW,  to  lay  hold  of  words  to  fupport  the 
parental  authority,  rather  than  to  give  licence  to  daughters  t^ 
«narry  improvidently ;  for  which  is  moft  likely,  that  a  father 
4bou!d  be  fo  unnatural  to  fuffer  a  daughter  to  ilarve  who  has  done 
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Stevens  v.     nothing  <o  merit  fuch  ufage,  or  that  a  child  who  lias  little  or,no 
experience  fliould  be  drawn  into  marry  imprudently,  who  is  en- 
tirely out  of  the  controul  of  the  father,  and  may  raifc  her  por- 
tion upon  his  eftnte  in  his  life-time? 
[  44  3  1'^^  ^^^^  o^  ^''^^  verfus  Carter  wms  very  dilTerent  in  many 

rcfpedls,  nor  was  it  on  a  marriage  (ettlcment. 

The  determination  that  I  have  now  given,  is  rather  nearer  to 
the  intention  of  the  parties,  and  at  the  fame  time  will  prevent 
very  great  inconvcniencies,  which  are  the  natural  confcquencc 
of  decreeing  portions  to  be  raifed  in  life  of  the  father ;  and 
therefore  let  the  bill  be  difmifTed,  bnt  ivithut  ccjls. 

%  Strt.  T187.  The  following  cafe  fecms  to  he  a  material  one  in  regard  to  property  f 

v^'^^  Ah^'  1  ^^^  ^'^^y  *^^^y  P*'^^^^h  ^^  ^fi^^  cited  in  a  court  of  equity  as  luell  as  in 

4.  p.  9.    Sec  courts  cf  law  \  and  as  I  happen  to  have  a  fuller  note  of  it  thnn   any 

Fortefc.  Rep.  which  has  yet  appeared  tn  print ^  flatter  myfelf  the  utility  cf  ii  will  he 

*^' '  an  excufefr  its  appearing  here. 


Cafe  i8«  Hartcp  verfus  Hoarc  isf  aP,  Eajlcr  Term  16  Geo.  2.  B.R. 

^xxjobnJUrtrf,  JUDGMENT  in  this  cafe  was  given  for  the  plaintiff  by 
jrwVhLfifc''*  J    Lee  Ch.  Juft.   who   delivered   the  opinion  of  the  court  to 

cu.iodyinthc       this   cffedt. 
hands  of  Seamcr 

a  j;weller,  inclofied  in  a  paprr  that;,  was  feaied»  and  put  in  a  bag,  which  was  alfofea'cd  with  uie  plain* 
t)tf  *i  fa^l)  and  depolited  at  S$amcr'%  houfc,  and  ihe  fame  day  his  derk  |ave  a  receipt  for  them  in  thefe 
words,  Which  bag,  fo  fcalcd,  I  promife  to  take  care  of  for  Sir  John  llart^p,  for  my  maftcr  Jamtt  Sem" 
mcr'j  figncd  Mictatl  Hvtl  \  anJ  in  the  receipt  all  the  jewels  were  fpccificd.  In  Vdtruary  1735,  Seamet 
broke  both  the  fcals,  took  out  the  jewels,  ajid  carried  them  to  Mr.  Houic%  the  banker'*  fllop,  borrowed 
300/.  of  the  deicadant,  and  drpofited  the  jewels  as  his  own  proper  goodk  and  as  a  focurity  tor  the  300/. 
and  gavr  his  promiflbry  net©  f  >r  the  fame  funi ;  on  Mr.  Heart's  refufing  to  deliver  the  jewols  to  Sir 
^&inf  Hartop,  he  brought  an  adion  of  i rover  and  convcrfion  againll  him  ;  and  the  jury  having  a 
doubt  whether  ihe  defendant  was  guilty  of  a  convcrfion  or  not,  they  referred  it  to  ihe  opinion  of 
the  court  of  King's  Bench,  by  nndinj  a  fpccial  verdift,  who  this  day  gave  judgment  for  the  plalatifl' 
unanimouHy  (i). 

This  is  an  aft  ion  of  trover  and  convcrfion,  wherein  tlic  plain- 
tiff declared  that  he  was  polTeffed  of  a  pair  of  fmgle  ftone  brilliant 
diamond  car-rings,  t3lc.  as  of  his  own  proper  goods,  and  ihat 
he  loft  them,  and  they  came  to  the  hands  of  the  defendants,  who 
converted  them  to  their  own  ufc  \  to  this  the  defendants  have 
pleaded  not  guiky,  and  the  caufe  was  tried  at  Guildhall^  and  tlie 
jury  found  a  fp'jc:.il  vcrdi6l  to  this  effect. 

*'  That  the  plaintiff,  being  owner  of  the  jewels  mentioned 
**  in  the  declaration,,  on  the  \2ih  o^  January y  1729,  lodged 
**  them  with  other  jewels  for  fafe  cullody  only  in  the  hands  of 
•*  James  Seamer,  jeweller  and  banker,  inclofcd  in  a  paper, 
*'  which  paper  was  fcaled,  and  put  in  a  bag,  which  was  alfo 

(1)  Vide  Afar/J:n  r.  Pa-fonU,  I  Vern,  Jrnkin:,  4  Fin.  6.   'pL  4,  Blu.k  v.  NUMs^ 

407.     Dana^nbniy   v.   Mttculfe^     2  /V«.  ihid.  7.  pL  5,   Fot/JW infill  \,  F^^Ji,ibid,  ^ 

691.     Hcare  v.  Parker y   1  Bro.  Cha.  Rep,  pi,  0. 
578.     2  DurH.  &  Eaf^  376.     HWhct  v. 

««  fcalcd 
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•  <•  fcalcd  with  the  pbiiultF's  fcal,  and  depofitcd  them  at  Seamerh    ""^o^aYeJ'  • 
«  houfe  in  Fleet-Jlreet^  Londofj,  and  took  a  receipt  for  tlitm  in 
«  the  words  and  figures  foUowing- 

«  Jan.  12,  1729.  Received  of  Sir  Johi  Hart'-.p,  Bnrt.  the 
"  following  jewels,  r/z.  a  pair  of  diamond  car-rin;]:?,,  ^f* 
<*  (mentioning  and  dcfcribing  the  jewels  for  which  the  prefcnt  L  45  J 
4*  acVuxi  is  brought)  all  which  are  fealed  up  in  a  bag  feuled 
4*  with  Sir  John  Hariofs  feal,  wliicli  bag,  fo  fealed,  I  pro- 
«*  miU  to   take  care  of  for  him,  for  my  mafter  James  Seamer. 

"  Signed  Miihae!  Hull. 

"  On  the  3d  of  February  7735,  Scamer  broke  both  the  feals* 
"  and  took  out  the  jewels,  and  carried  tliem  to  the  defendant's 
"  (hop,  which  is  a  public  open  (hop  in  Fleet-Jlreet  in  the  city 
"  of  LsndoTiy  where  the  defendants  carried  on  the  bufinefs  of 
"  bankers,  and  alfo  traded  in  jewels,  and  frequently  lent  money 
"  on  the  fecurity  of  je\ircls,  and  then  and  there  the  faid  Jawcs 
**  Sw/w^r  borrowed  the  fum  of  300/.  of  the  defendant,  and  de- 
"  pofited  the  jewels  in  the  declaration  mentioned,  as  his  own 
"  proper  goods,  and  as  a  fecurity  for  tlie  faid  fum  of  300/.  then 
**  paid  him  by  the  defendants  in  their  faid  public  and  open  fliop, 
"  and  the  faid  Seamer  then  gave  tlie  defendants  his  prqnlifl'ory 
"  note  for  the  fame  fum  fo  borrowed. 

"  And  they  further  find  that  the  faid  James  Seamer  had  no 
"  alithority  from  the  plaintiff  to  fell,  pawn,  or  difpofe  of  the 
"  faid  jewels,  and  that  the  defendants  not  having  been  paid  this 
*•  fumof3or /.  fo  lent  by  them,  they  had  been  requefted  and 
*'  rcfufed  to  deliver  the  aforcfaid  jewels  to  the  plaintiff,  and  hav* 
•'  kept  them  to  their  own  ufe. 

"That  the  faid  ^r^w^r  continued  in  pofTefTion  of  the  faid  jewels 
"  until  he  pledged  them  to  the  defendants  ;  that  in  Jamtary  173^5 
"  the  faid  Seamer  became  a  bankrupt,  and  that  a  commillion  cf 
*'  banbuptcy  was  taken  out  againll  him  {but  that  is  not  material^ 
"  hicaufe  the  bankruptcy  lu as  after  the  dcp^fitwg  the  jenihls). 

"  Then  the  jury  find  the  value  of  the  jewels  10  be  750  /•  and 
"  upon  the  whole  matter  conclude  witli  a  doubt,  whether  rlic 
"  defendants  are  guilty  of  a  converfion  or  not,  which  they  refer 
•*  to  the  court." 
.  The  general  qucftion  is,  Whether  by  any  part  here  found, 
Six  J&hn  Hart^p  the  plaintiff,  and  owner  of  thcfe  goods,  is  bar- 
Kd  from  having  the  goods  delivered  to  him,  on  the  demand  that 
iifoundin  thisfpecial  verdi£l  tohave  been  made,  or  in  the  prc- 
ftnt  aftion  isintitlcd  to  a  fatisfadlion  in  damages  for  them. 

On  this  queftion  it  will  be  proper  to  confider,  firtl,  on  the 
ttanfaftions  found  by  the  verdidl,  iil  what  relation  Seamer  flands 
to^'iv  John  Hartcp  the  plaintifF,     . 

Secondly,  to  confider  the  afts  of  Seauury  and  how  far  Sir 
^okn  Hartop  is  alTcded  by  them. 

The  matter  to  be  determined  is,  whether  any  thing  done  by 

iemcr  has  dcvefled  the  jn-'opcrty  of  Sir  John  Hartop^  and  hath 

:     jivca  fuch  a  right  ta  ihe  defendants  to  detain  thcfc  jewels,  aa 

i  .  Ihall 
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Haitc?  v.    {\iM  make  their  detainer  and  tiiclr  keeping  them  to  their  own 
lAKt.       ^^^  ^^  ^^  ^^  convcrfion. 

Siry. /r.'sde-  As  to  the  firft  point,  I  think  it  clear  that  Sir  John  Hartop*% 
•*I^u°To'vL  delivery  of  the  jewels  to  Se/ivjer  was  a  bare  naked  bailment  of 
««^  Ibjrc"'     them  for  the  ufc  of  the  bailor, 

Aakcd  haUtr.ertt  o{  them  for  the  ufe   of  ihe  bailor. 

It  is  exprefsly  found  that   they  were  lodged  for  fafe  cuftodf 

only,  foaled  up  in  a  paper  put  into  a  bag,  wliich  was  alfo  fcaled^ 

and  that  Seavier  liad  no  autliority  from  the  pUmtiff  to  fell  ordif- 

pofe  of  them. 

Tlif  difference        '^'his  is  therefore  what  Lord  Chief  Juflicc  Hoh^  in  his  enu- 

^cwien  hailing   meraiion  of  the  fcyeral  forts  of  interells  that  a  man  may  have  in 

^^!^,^thl»r'    goods,  in  the  cafe   of  Cogs  verfus  Berrmrdy  Salk.  26.  calls  a  de- 

Mpawnu luiih.'i   pofit  of  ^oods.     In  5  Co.  80,  84.     Southccte^  cafe,  a  difference 

^P*^'''-J,P™P"^»  is  taken  between  bailing  and  pledging  of  goods,  for  a  pawnee 

^Stliy^y^     hath  a  fpecial  property,  and  is  not  confidcrcd  as  one  who  hath 

the  cuftody  only,  as  appears  to  be  the  cafe  of  Seafwr^  to  whom 

thcfc  jewels  were  delivered  to  keep  for  the  ufe  of  the  bailor  only. 

Stamet^i  break-        As  Scatncr  had  thcfe  goods  by  the  delivery  of  Sir  John  Hartop^ 

^kintt^the^cw.    '"  ''"*  particular  manner,  Seamcr's  breaking  the  feal  and  taking 

ttis  out  and  diT-  the  jewels  out  of  the  bag,  and  difpofing  of  them»  made  him  a 

poiins  of  them,    trefpaflcr  to  Sir  John  Harf^p^  according  to  the  opinion  of  Atider^ 

t'S'affcrtoVir    M  in  ^^^'^  248. 

^Though  trover        In  all  cafes  where  a  perfon  to  whom  goods  are  delivered  hath 

villnot  Ue        neither  a  general  nor  a  fpecial  property,  if  he  converts  them  to 

2rneglincnce7  his  own  ufe,  trefpafs  will  lie ;  Anderfin  there  fays,  that   it  is 

yet  ir'hc  breaks   otherwifc  of  a  bailee  ;  but  he  mud  mean  fuch  a  bailee  as  hath  a 

^^  d^^'tJd***  fjecial  property,  and  that  Seamcr  had  not ;  and  with  this  opinion 

«rrfj«6wiJi.   *'  oi  Anderfon  the,  opinion  of  Lord  Chief  J u (lice  Trruer  agrees  in 

Salk,  605.  that  though  trover  will  not  lie  againft  a  carrier  for 

negligence,  yet  if  he  breaks  open  a  box,  and  takes  the  goods» 

trefpafs  will  lie  againft  him. 

The  next  thing  to  be  confidcred  is,  how  far  Sir  John  Hmr^ 
lop^  the  true  owner  of  thefc  jewels,  is  aflfcfted  by  any  thing  that 
is  found  to  be  done  by  Zccmer^  who  was  only  entrutted  with  the 
cuftody  of  them  under  very  fpecial  circumftances,  in  rtfpe£l  to 
their  being  fcaled  up  in  a  paper  and  bapr  in  tlic  manner  that 
has  been  mentioned,  and  whether  Sir  Johfi\  property  be  deveiU 
cd  thereby. 

Scamn'  had  no  kind  of  property  citlier  general  or  fpecial ;  he 
came  to  the  pofl'eflion  of  the  jewels  by  right  originally,  but 
when  he  broke  the  feal,  and  took  tlie  jewels  out  of  the  bag, 
I  -^7  J  anil  by  that  means  enabled  himfelf  to  deliver  them  openly  to 
the  defendants,  he  was  poflcflbr  maUfdei^  and  went  to  the  de- 
fendants as  fuch. 

But  it  was  objefled  that  S^/zw^  was  the  poflcflbr  of  the  jewels^ 
and  that  is  fufficient  for  the  defendants  who  were  not  privy  to 
Seamer's  wrong,  (anil  I  dare  fay  they  were  not),  and  that  the 
dcfcmlants  dealt  with  Sc/iwcr  in  the  way  of  tlieir  trade,  and  ho»- 

•     Jicftif 
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ncftljr  advanced  their  money  on  the  fecurity  of  thefc  jewels,  of   Maetof  y. 
vrhich  Seatntr  appeared  to  l>e  tlic  vifible  owner.  Hoaii. 

And  to  be  fure,  as  it  is  hard  on  the  plaxntifF  to  have  his 
jewels  difpofcd  of  diflioneftly,  fo  it  is  hard  on  the  defendants 
10  lofc  their  money  ;  and  it  was  urged  for  them,  as  the  plaintiff 
traded  Seamer^  and  the  defendants  were  ftrangcrs  to  him,  it  was 
more  realbnable  the  lofs  ikould  fall  on  the  plaintiff,  than  on 
the  defendants. 

And  on  this  head  was  cited  Sali.  289.  Hen  verfus  NichoUsy 
before  Lord  Chief  Juftice  Holt  at  N'tfi  prius^  that  was  an  aftion 
on  the  cafe  for  felling  the  plaintiff  one  kind  of  filfc,  pretending 
it  to  be  of  a  different  kind,  and  on  trial  upon  not  guilty  it  ap« 
pcarcd,  that  there  was  no  a£lual  deceit  in  the  defendant  who 
was  the  merchant,  but  in  his  fador  who  was  beyond  fea,  and 
the  doubt  was  if  this  deceit  could  charge  the  merchant  -,  and 
HJt  was  of  opinion  that  the  merchant  was  anfwerable  for  the 
deceit  of  his  faftor,  though  not  crlminaliter  yet  civi/iter  {and  then 
comes  that  part  of  the  cafe  for  tvhich  it  ivai  cited)  \  for  feeing  fome- 
body  mud  be  a  lofcr  by  this  deceit,  it  is  more  reafonable  that  he, 
vho  employs  and  puts  a  truft  and  confidence  in  the  deceiver, 
(hould  be  a  lofer,  than  a  ilranger,  and  upon  this  opinion  tlie 
plaintiff  liad  a  verdifl. 

And  there  is  no  doubt  but  the  verdxd  was  right  in  that  cafe, 
for  the  defendant  employed  his  fa£lor  in  the  a6l  of  felling,  in 
which  the  deceit  was  committed,  and  by  employing  him  as  a 
fador,  he  created  a  credit  in  him. 

But  that  is  not  tlic  prefent  cafe,  for  the  plaintiff  here  gave  no  Thepi«rtntci4b 
power  to  Seamer  to  do  the  a£k  in  which  the  deceit  was,  but  on  <»i*«^dMaihe 
the  contrary  hath  ufcd  a  prudent  method  to  prevent  it  -,  the  pre-  b"  Lord  Mei 
fcnt  cafe  therefore  is  like  the  cafe  in  i  /«/?.  89.  where  A.  leaves  thaiwhcre-rf. 
ichcd  locked  with  B.  and  taketli  away  the  key,  tliere  J.  docs  }"T"  *P^^ 

iv    o       •  1     1  J  '  ■'  locked  with /r. 

not  Ultrult  B.  Wltll  tlie  goods.  amd  takech  ariy 

the  key»  there 
ji,  does  lot  inuuft  B»  with  the  foods,  ¥iit  ji  a  dtpofit  for  faie  coftody  oalr* 

As  here  does  not  fcem  to  be  any  fault  cither  in  the  plaintiff  or 
defendant,  let  us  now  fee  what  the  common  law  pronounces  on 
thefe  tranfaAioiu  exclufive  of  the  cudom  oi  London. 

The  cafes,  in  which  Talcs  in  market  overt  had  been  pleaded 
and  difnllowed,  are  extremely  drong  to  prove,  that  this  difpofi- 
lion  by  Sterner  does  not  affecl  the  property  of  the  plaintiff. 

In  Atore  624.  In  an  aflion  of  trover  for  jewels,  one  pleaded  [  48  ] 
the  cudom  of  Brijtcl^  that  every  fhop  there  is  a  market  overt 
every  day  except  Sunday^  and  that  the  jewels  were  fold  to  him 
in  his  Ihop  in  Brijlol^  he  being  a  goldfmith  *,  and  on  demurrer, 
the  plea  was  held  to  be  ill,  bccaufe  he  did  not  aver  that  it  was 
his  fhop  in  which  he  ufcd  to  cxcrcife  the  trade  of  a  goldfmith, 
which  he  ought  to  have  done,  for  if  the  jewels  were  fold  in  ano- 
ther fhop,  it  would  not  toll  the  property  of  the  owner. 

In  Cro.Jac.  68,69.  where  to  an  action  of  trover  the  defendant 
pieadsd  the  cudom  of /.(pW^/j,  i^fc.  and  that  he,  being  a  mercer, 
pought  their  wares  in  his  fliop  wherein  he  ufcd  to  buy  fuch 

wares  % 
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Kaito?  v.  wares  ;  and  on  demurrer  to  the  plea  it  was  held  to  be  III,  becaufe 
HoA»f .  ^j^^  wares  were  not  agreeable  to  his  trade  ;  and  ther#  it  was  faid, 
that  the  cullom  was  too  general,  that  every  freeman  might 
buy  all  manner  of  wares  in  every  fliop,  ^f.  for  then  a  fcrivcncr 
might  buy  plate  in  his  fliop,  and  tlie  like,  isfc.  which  is  not 
reafonable. 

Thcfe  cafes  fl>ew,  that  though  the  feller  was  a  flranger  to  the 
party,  and  though  he  bought  for  a  valuable  confideration,  yet  fucli 
falc  did  not  bind  the  true  owner,  nor  juftify  tl;e  convcrfion, 
unlefshe  brought  himfclf  within  the  cuftom  of  market  overt,  in 
which  cafe  the  fale  binds,  by  reafon  of  the  default  in  the  owner, 
and  is  compared  to  the  cafe  of  a  fine  and  non-claim.  35  H.  6. 
fol.  29.  and  in  Bacon^s  Treat ife^  conccrnitig  the  ttfe  of  the  LaiUy 
foL  edit.  80.  Property  of  goods  by  tlieft,  or  taken  in  jeft,  where 
the  fale  is  in  a  market  overt,  or  fair,  fliall  bind  the  owner  being 
not  the  feller  of  the  property,  it  mufl  be  in  a  market  or  fair  where 
ufually  things  of  that  nature  arc  fo!d. 

In  the  cafe  in  15  /f.  7.  15,  an  aftion  of  trefpafs  was  brought 
for  taking  fo  many  flippers  5  the  defendant  pleaded  that  he  was 
lilmfelf  poiTefied  of  fo  many  pieces  of  leather,  and  bailed  them 
to  one  7-  ^'  ^vho  delivered  them  to  the  plaintiff,  and  afterward 
the  plaintiiT  made  of  them  flippers,  flioes,  and  boots,  and  juf- 
tifies  the  feizing  of  them  as  his  property,  and  ihc  plaintiff  took 
exception  that  the  colour  was  not  good  :  And  the  firll  queftion 
was,  whether  the  plea  did  not  amount  to  the  general  iflue ;  and 
fccondly,  whether  the  falc  did  girc  the  plaintiff  fo  much  as  a 
colour  to  take  them ;  and  the  opinion  of  the  court  was,  tliat  the 
plea  was  good,  and  that  it  was  a  good  colour,  becaufe  the  bailee 
had  a  lawful  poiTcinon ;  in  which  cafe,  when  he  gives  them,  it 
ib  a  good  colour  for  the  vendee  (the  plaintiff  is  called  the  vendee) 
to  take  them,  in  which  cafe  the  plaintiff  hath  colour  by  the  gift 
of  him  who  who  had  the  lawful  poffcffion,  to  punifli  any  ftrangcr 
to  him  who  took  the  goods  ;  but  it  was  held  to  be  colour  only, 
and  judgment  was  given  for  the  defendant :  on  the  fccond  point, 
whether  the  property  of  the  leather  was  changed  by  being  made 
into  ihoes?  It  was  held  it  was  not. 
r  -t  By  this  cafe  it  is  very  apparent,  that  the  true  owner  of  goods 

.p,    ^  does  not  lofc  his  property  by  the  fale  ma<le  by  the  poffeflbr  of 

The  true  owner     ,  ...  '      .  '    i  "^  i  •       i  r      n         i 

cfgoods  docs  not  them,  unlcis  It  wcrc  m  market-ovcrt ;  and  m  the  cafes  it  a  ted,  no 
lofc  his  property  regard  Is  had  to  the  vendee's  ignorance  of  the  vendor's  want  of 
by  theVoiTelror  title;  no  regard  to  the  vendee's  coming  rightfully  to  them  as  a 
of  them,  unicfs  purchufcr  without  notice -,  no  regard  to  the  vendor's  having  the 
'J[e*'^'!:'\"^'    lawful  pofieffion  of  them. 

Thefc  cafes  are  all  grounded  on  what  is  mentioned  in  2  Lifln 
714.   Given t  Emptor^  ^  Spoliafus  debet  ante  ctnnla  rij}i:::i» 

But  to  impugn  this  doclrine,  fome  cafes  have  been  cited, 
Huffey  verfus  Jaccbs^  Mick  8  IF.  3.  B.  R.  Sali.  344.  The 
Lord  Ckandos  loft  money  at  play  to  Httfey^  and  gave  him  a 
bill  for  it  on  Jtwoby  who  accepted,  and  afterwards  refufed  to 
pay,  and  an  affumpfit  was  brought  againfl  Jacobs  and  he 
pleaded  the  16  Car.  2.  r.  7.  An  aft  againft  jdeceitful,  dif- 
orderly  and  excefliiYe    gaming*,     to   which  it  was  demurred; 

and 
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and  the  court  held,  ihnt  though  this  is  a  kind  of  new  contrafl,    Harto?  y. 
yet  all  is  founded  on  the  illegal  and  tortious  winnin;^*  ^nd  only       Hoa»£. 
fccurcs  the  payment  of  that  money,  and  therefore  it  is  within 
the  ftatut^,  the  plaintiff  being  privy  to  the  firft  wrong ;  but  if 
Hufpy  the  plaintiff  had  affigncd  this  to  a  ftranger,  houafide^  upon 
good  confideration,  he  had  not  been  witliin  the  ftatute,  for  he 
was  not  privy  to  the  tort,  but  an  honelt  creditor.  This  cafe  is  alfo 
reported   in  Carthnv  357.  and  there  it  was  faid  by  the  court, 
that  as   to  the  inconveniency  concerning  trade,  tlicrc  can   be 
none  in  this  particular  cafe,  becaufe  the  bill  is  gone  no  further 
than  to  the   firft  hands,  {viz,)  to  the  hands  of  the    pLiintilF 
Uuffey^  who  won  the  money,  and  fo  no  damage  could  here  ac- 
crue to  any  perfon,  but  to  him  who  is  certainly  within  the  Ita- 
tute*,  but  if  thit  bill  had  been  negotiated,  and  indorfed  to  any 
other  perfon   for  value  received,    then  it  might  have  another 
confideration. 

This  feems  to  be  very  rcafonable,  for  the  acceptance  made  a 
new  contract :  In  the  cafe  of  Hujpy  verfus  Jacoh^  the  judgment 
^'as  for  the  defendant,  becaufe  the  acceptance  was  not  confidcr- 
ed  as  diftuift  from  the  confideration,  the  aclion  being  brought 
by  die  winner,  yet  in  that  cafe  it  is  faid,  that  the  acceptance 
makes  a  new  contraft ;  if,  tlicrefore,  it  was  between  ivrang- 
ers  to  the  gaming,  as  between  the  acceptor  and  the  alFignee, 
I  fliould  diint  die  ftatute  of  gaming  might  be  quite  out  of 
the  cafe. 

In  Salt.  126,  Mich.  10  W.  3.  Lord  Chief  Juflice  Hdt  men- 
tioned this  cafe ;  if  a  bank  note  be  payable  to  ^l.  or  bearer, 
any  perfon  who  find's  it,  is  fo  far  confuiered  as  the  bearer,  that  a 
payment  to  him  will  difcharge  the  bank.  And  fo  Salh,  125. 
Hodges  verfus  Steward,  Pafch.  3  U\  ^  M.  J].  R.  If  a  bill  of 
exchange  be  payable  to  J.  S,  or  bearer,  if  die  drawee  pays  it  to 
the  bearer,  though  he  comes  to  it  by  trover,  theft,  or  orherwife  I  5^  3 
it  will  difcharge  him  ;  but  yet,  Lord  Chief  Juftice  H:/r,  inSa/k. 
126.  fays,  that  the  finder  of  fuch  a  bill  hath  no  property  againft 
the  true  owner ;  if  a  third  perfon  purchafes  a  bank  bill  of  the 
finder  without  fraud,  he  hath  gained  a  title  to  it  in  the  ufual 
manner,  by  making  himfelf  the  Uarcr  of  it  .for  a  valuable  con- 
fideration ;  and  on  this,  is  the  opinion  of  Lord  Chief  JuRice 
Hfit  founded,  that  a  property  is  created  in  the  bearer,  in  re- 
fpccl  to  the  ufual  courfe  of  bufmcfs  and  tranfatlions  of  this  fort, 
ia  which  the  trading  with  bank  notes  hath  been  lookc:d  on  as 
changing  money  for  money,  or  gold  for  filvtr ;  where  a  bank 
note  is  payable  to  die  bearer,  it  is  confidcrcd  as  euih,  and  the 
delivery  of  the  note,  by  the  courfe  of  bufinefs,  docs  create  a  pro- 
perty in  the  perfon  who  becomes  the  bearer  of  it  for  ready  mo- 
nty,  but  there  is  no  fuch  courfe  of  trade  in  refpedi  to  the  ga*^*ning 
of  property  in  goods. 

Property,  by  the  rule  of  Ian',  docs  not  follow  the  pofTeflion, 
tinlcl'i  in  cafes  where  the  true  owner  hath  no  marks  to  afccrlaiu 
kis  prop^rtVi  as  in  money,  vide  Cro,  Eiiz.  746.  Higgs  verfus 
^'ii;,  where  it  was  heid,  that  if  a  man  delivers  money   to 
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^^H^^l  ^*     another,  tlie  property  thereof  is  in  the  bailee,  becaufe  it  cannot 
be  known. 

jFir^vcrfus  Kophins^  Salt.  283.  Trover  for  million  lottery 
tickets,  upon  evidence  it  appeared,  tliat  the  plaintiff  had  given 
tlie  tickets  in  queftion  to  a  goldfmith  to  receive  the  money  due 
on  them  ^  that  fomc  payments  were  due,  and  fome  were  not ; 
that  this  goldfmith  had  received  tickets  of  the  defendant,  and 
given  him  a  note  to  pay  him  fo  many  million  lottery  tickets ;  that 
the  plaintiff's  tickets  were  delivered  to  the  defendant  by  the  gold- 
fmith upon  this  note ;  and  it  was  held  by  Lord  Chief  Juilice 
ffoitt  that  if  money  is  ftolen,  and  paid  to  another,  the  owner 
of  the  money  can  have  no  remedy  againfl  him  that  received  it* 
But  if  bank  notes,  exchequer  notes,  or  million  tickets,  or  die 
like,  are  llolen  or  loit,  the  owner  has  fuch  an  intereft  or  pro- 
perty in  them,  as  to  bring  an  a£lion  into  whatfoevcr  hands  they 
are  come. 

This  mud  mean,  that  the  owner  can  bring  an  a£tion  for 
them,  into  whatfoever  hands  they  come  without  a  valuable 
conJiJeration  paid  for  them  \  for  if  it  be  not  thus  undet  flood,  what 
//<?// fays  .here,  will  not  agree  with  his  former  opinion,  /o/.  126. 
and  Holt  faid  further,  that  money  or  cafii  is  not  to  be  dillinguifh- 
ed,  but  thefe  notes  or  bills  are  diilinguifliablc,  and  cannot  be 
reckoned  as  caili,  and  they  have  diilinfi:  marks  and  numbers  on 
them  ;  but  if  they  had  been  fold  for  a  valuable  confideratioa  be- 
fore tlie  money  had  become  due,  he  doubted  whether  it  would 
have  transferred  the  property ;  and  he  held,  that  by  the  delivery 
of  the  plaintiff's  tickets  to  the  defendant,  the  property  of  them. 
•-  -|  was  not  changed. 
No  inftanee  ^^  ^^^^  c^^^  at  bar,  the  owner  is  found  to  have  given  no  power 

where  •  (iirpofi-  io  Seamer  to  fcU  tliefe  jewels,  and  no  cafe  has  been  cited  in 
tion  made  by  a     which  a  difpofition  made  by  the  mere  pofl'eflbr  of  coeds,  hath 

mere  polleflor  of  ,  111*1  1'  ri  •  r       r 

soodi,  hath  been  been  held  to  change  the  property  of  the  owner,  m  a  cale  of 
held  to  chuigo  goods  that  have  marks  whereby  they  may  be  known  j  and  thofe 
thetwncr'wherc  ^^^*^^  relating  to  tlie  transfer  of  bank  notes,  depend  on  the  par- 
theyhave'markt  ticular  circumdanccs  in  refpeft  to  thcfc  bank  notes  being  con* 
by  which  tbcy     fidercd  as  cafli. 

»»y  c  DovirB.  rpj^^  ^^^^  ^j^^^  warrants  this  dilVmflion,  is  the  cafe  of  The 
Bank  of  England  vcrfus  Ne*ivnnitty  determined  by  Lord  Chief 
Juftice  Holty  Pafch.  11  W.  3.  aflunipfit  for  60/.  on  the  gene- 
ral iffue  ;  the  evidence  was,  that  John  Bellamy  had  given  a  note 
to  the  defendant  for  6c/.  payable  to  him  or  bearer  fix  months 
after  date  -,  the  defendant  went  to  the  bHuk,  and  negotiated  it 
with  the  bank,  difcounting  intercll  for  the  fame,  but  did  not 
indorfe  the  bill ;  Bellamy  broke,  not  having  paid  this  bill  \ 
and  the  bank  brought  this  aft  ion  againft  Newman ^  and  tlic 
jury  found  for  the  plaintiff;  but  the  court  granted  a  new 
trial,  and  held  this  to  be  a  vcrdift  againft  law  ;  and  Hdt  faid, 
if  a  bill  or  note  be  payable  to  a  man  or  order,  and  he  delivers 
It  for  ready  money,  and  not  for  money  antecedently  due,  or 
lent  upon  it,  it  is  a  felling  of  the  bill  like  a  felling  of  tallies  in 
bank  bills,  and  if  no  indorfemcnt  be  made  thereon,  the  vendee 
is  without  remedy  againft  the  vendor,  but  if  there  be  an  indorfe- 
mcnt, 


in  tlie  Time  of  Lord  ChanccUor  Hahdwicke.  ji 

ment,  he  may  have  remedy  againft  the  indorfor,  provided  he     HArro*  ▼. 
demanded  the  money  of  the  drawer  in  convenient  time,   and       Wo-^**- 
therefore  the  bank  had  no  remedy  againll  NewmaUj  though  they 
had  advanced  the  money,  and  the  court  looked  on  it  as  a  iale  of 
the  note. 

This  cafe  fhcws,  that  the  transferring  thefc  notes  is  confidcr- 
dered  in  the  fame  light  at  the  changing  money  for  money. 

Taking  it  then  that  the  property  of  Sir  John  Hartcp  was  not 
changed  by  the  difpofition  of  thcfe  jewels  made  by  Seamety  as 
confidered  at  common  law,  the  next  matter  to  be  confidcred  will 
be,  whether  the  place  where  the  pawn  is  found  to  be  made  will 
intitle  the  defendants  to  detain  them. 

It  is  found  that  Seamer^  after  he  had  broke  ^open  the  bag  and 
taken  out  the  jewels,  and  carried  them  to  the  defendants'  ihop, 
which  was  an  open  publick  fliop  in  FUet-freet  in  the  city  of  Lon- 
imy  where  the  defendants  carried  on  the  trade  of  bankers,  and 
alfo  traded  in  jewels,  and  frequently  lent  money  on  tlie  fccuritr 
of  jewels,  and  in  the  pubKck  fliop  of  the  defendants  the  fald 
hmer  borrowed  of  the  defendants  300  /.  and  dcpofitcd  the 
jewels  as  a  fecurity  for  the  fame. 

On  this  finding,  the  cuftoni  of  London  as  to  fales  in  market- 
orerts  hath  been  infilled  on  for  the  defendants,  and  that  pawn- 
bg  comes  within  that  cuilom. 

As  10  this  it  was  anfwcred  by  ^ir  John  Strange,  that  no  cuf-       [  5^  1 
torn  is  found  by  this  fpecial  verdicl,   and  therefore  the  court 
caoQot  judicially  take  notice  of  this  cuilom. 

And  we  are  of  opinion,  that  the  court  cannot  judicially  take 
nonce  of  It  on  this  fpecial  verdict. 
In  the  cafe  of -^rF//////v. ///////( I ),  in  this  court,  Trin.  cG.  i.  Thec«fto»i»r 

,  M  •  .  1    r  I       r   •    •         I  '  r    •       I  London  as  U> 

a  prohibition  was  moved  for  to  the  Ipintuul  court  lor  a  luit  tlicre,  (^les  xtitnarka- 
for  calling  a  woman  whore  in  London,  and  the  want  of  jiirifdic-  oytrthtiu^aas. 
tion  appeared  on  the  face  of  the  libel ;  but  bccaiife  the  cuf-  J-^""iJitcrdia, 
iomoi  London  to  cart  whores  was  not  fct  forth  in  tlic  libel,  the  thccoart  held* 
prohibition  was  denied,  and  it  was  determined  that  the  court  ihittjn;y  could 
could  not  judicially  take  notice  of  the  cuftom  of  LcrJ:ny  and  the  "^i^i^JJIj'^/ccottt 
fame  thing  is  alfo  determined  in  Cartkeiv  75.  but  it  was  faid  but  takirig  it  *« 
for  die  defendant,  that  this  cuftom  need  not  be  found  by  the  fitted,  they^ 
jury,  bccaufe  it  cannot  be  proved  by  witnefies,  hut  mult  be  cer-  not  extendi" 
tificd  by  the  recorder  ni  London  \  but  I  think  tliis  no  I'uHicient  pawninj^ 
anfwer  to  the  obje£lion  arifing  from  the  want  of  finding  the 
cuitom. 

In  the  cafe  of  Day  verfus  Savage^  Hoh.  87.  it  is  cited  to  have 
been  adjuged  that  the  cuilom  of  London^  that  every  day  there, 
except  Si/n^//ij,  is  a  market-overt,  ought  to  be  tried  bv  the  jury, 
and  not  by  the  certificate  of  their  recorder  j  but  that  Jiath  been 
iince  determined  to  be  otherwife  in  the  cafe  of  Jpplejlon  verfus 
StMgbiofi^  Cro.  Can  516.  Sir  WiUiam  Jones  412.  15ui  in  all  the 
cafes  die  cuftom  is  either  pleaded  fpecially,  as  in  Cro.  Jiw.  6b\ 
orclfcit  is  found  by  the  jury;  and  if  this  be  fo,  that  the  court 
fwnot  judicially  determine  of  tlie  cuftoms  of  London^'  but  tliey 


\  were 
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ought 
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Ha^top  t.      ought  to  be  pleaded  or  found  ;  then  what  was  infifted  on  a?;  to 
HoARE.       pawning  being  to  be  taken  to  be  equal  to  a  fale,  will  be  quite  out 
of  the  queilion. 

But  however  we  are  of  opinion,  tliat  taking  the  cuftom  of 
London  to  be  as  Hated  in  5  Co.  83.  b.  this  cudom  does  not  ex- 
tend tD  pawning.     It  is  a  conftant  rule  that  cuftoms  arc  to  be 
taken  ilridly.  Perkins^  fee.  435.     Noy's  MaXy  78.     2  Sid.  139. 
Lamb.  619. 
The  difpofition        Then    fincc  the  cuftoms  are  to  have  a  literal  and  ftrait  in- 
of  A  pawn  ii       tcrpretation,  as  the  cuftom  is  only  for  a  falc  in  open  (liop  to 
«iuhc  variant       \y[\\^  the  property  of  a  ftranger,  that  cuftom  cannot  extend  to  a 
a"vcndcc  Vail''     pav/n,  which  is  a  difpofition  quite  variant  from  a  fale  ;  by  a  falc 
trantfcrthc        the  vcndcc  Can  transfer  the  thing  to  any  ether,  and  trade  and 
thing  to  any        tralRck  is  promoted  thereby,  but  it  is  quite  otherwife  in  the  cafe 
is  thereby  pro-   of  pawns,  for  ihcy  tend  to  ftop  the  change  of  the  property  of 
jDoiedj  other-    the  things  that  arc  pledged,  and  therefore  if  there  is  any  differ- 
wife  m  pawns,^^  ^"^'^  between  a  fale  and  a  pawn,  that  is  a  fuff.cient  reafon  why 
4.hange  of  the      tlje  cuftom  which  is  affixed  to  the  one,  fliouUl  not  extend  to  the 
property  in  the    other  5  and  therefore  the  quefiion  is  not,  whether  it  be  a  rcafon- 
ihin^plcdgeJ.     ^|^j^  cuftom,  that  a  pawn  in  an  open  fliop  in  Lciidon  Ihould  bind 
*   ^-^  -*     the  properly  of  a  ftranger;  out  die  true  quellion  is,  whether  a 
pawn  and  fale  be  the  fume,  for  if  they  be  net  the  fame,  then 
pawning  will  not  fall  within  the  culcom,  that  a  fale  in  market- 
overt    in    an    open    ftiop    in  Londzn    binds  the  property  of  a 
ftranger. 

To  Ihcw  tliat  pawning  goods  in  Lc?iccn  v/ill'not  bijid  the 
property  of  a  ftranger,  I  will  mention  the  ciifc  in  the  Tear-bcch^ 
35  //.  6,  p.  25.  anl  is  in  point*,  it  was  an  information  in  the 
i'xchequer  for  the  Kin;;'s  jewels  ;  the  defendant  pleads  the  cuf- 
tom of  Londo^y  that  If  any  goods  b.;  pawned  there,  the  pawnee 
may  detain  them  until  the  ;noncy  ie:u  upon  them  be  paid  ;  and 
pieads  furtlier,  that  he  did  no:  knov/  that  they  were  the  King's 
j«iwels,  and  that  they  L'jd  not  thd  King^s  arms  or  marks  upon 
them  j  and  t.»  this  plea  tiiv.re  was  a  demurrer  and  judgment  for 
the  Kin^,  beeaufe  it  is  nc  t  a  good  cuftom  that  a  pawn  ftiould 
bind  tiij  j)rcperty  of  a  ftianj^i-r,  and  though  it  was  faid  at  the 
bar  the  jadgnicnt  in  that  caie  was  given  on  another  point,  thattlic 
tuftom  Ihouid  not  bind  the  King  br  rcafoTi  of  liis  prerogative, 
ytt  i;  is  not  lb,  for  both  pohiis  were  rcfjived,  and  judgment  was 
j^lven  upon  beta;  and  "Je/d'i/is  in  abridging  the  cafe,  y">/.  83.  fays, 
ihiil  the  cuilom  of  Lofidort  doth  no  wlieie  extend  to  the  King's 
goods,  nor  to  a  pawn  of  them. 
As  iherc  I>  i>/)  As  iliere  is  no  cuftom  found  by  the  vcrdift,  and  as  there  is  no 

ii.a.incc  ilixt  iniiance  that  the  cuflom  of /.^'Wj/i  hath  ever  been  allowed  in 
L^iuLfi h^h^  cufe  (;f  a  p.iwn,  but  a  refoluiion  in  the  year-bo-jh^  and  the 
t\erbtcn  -..i-  Opinions  of  Jnil;re  Jenkins  are  to  the  contrary,  I  think  the  de- 
lowoj  m  ih'       fcndanti  cannot  have  any  title  to  retain  tlicfe  Kcodi. 

cjle  ff  A  paw-.,  '  ° 

ihr  p.iwncc  hi; 

x:vc  any  ri'J:  to  istain  the  jooJi  ajsinit  rh?  t:u:  owarr. 

On 
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On  the  foundation  of  fuch  a  cuflom  much  was  faid  at  the  bar    Haitop  v. 
upon  the  aft  againft  brokers,   i  James  i.  ch.  21.  which,  in  the  °'**'' 

preamble  of  it,  is  faid  to  be  made  "  for  the  defence  of  I\oneft  yamef%^ni!t 
•*  and  true  mens'  property,  and  intercft  in  their  goods."  brokers  being 

of  £rcat  confe- 
fuencf  to  the  trade  of  Lwivn^  the  court  declmed  g'tvlng  any  oplolon  on  the  conftru^on  of  it,  aj 
tbie  prcTent  cale  did  not  nuke  it  neceflkry  for  cheja  to  do. 

What  was  fald  upon  it  was  very  material ;  but  as  the  con- 
ftiuSion  of  this  aft  is  of  great  confcquencc  to  the  trade  of  Lon^ 
Jcrif  wc  have  avoided  giving  any  opinion  about  it,  being  una- 
nimous for  the  plaintiff  without  the  aid  of  this  ftatute,  as  my 
brother  Chappie  before  he  went  out  of  town  declared,  he  agreed 
with  us  intireFy, 

icamtr  and  Others  verfus  Bingham  and  Others*^  atidSirodi  and       [  54  3 
O/iJ^rvcrfus  Strode^  June  11^  I743»  Cafe  9. 

THE  father  of  archbifhop  JVule^  by  a  deed  on  the  mar-  s.C.  aVef. 
riageof  the  archhifhop,  fettles  the  eftate  now  in  quef-  m-  "ted. 
tion  (i),  upon  the  iffue  male  of  the  archbifliop,,  and  if  no  iilue 
raale,  then  he  direfts  the  eftate  to  be  fold,  and  to  be  divided 
equally  among  the  archbifhop's  daughters. 

Byadeedof  the  29th  of  4f^^*^  1702,  the  archbifliop  (2)  di- 
Kch  his  eftate  to  be  fold,  and  the  money  arifmg  from  it  to  be 
divided  equally  among  his  fix  daughters,  provided  he  fhould  have 
no  fon; 

After  the  marriage  ot  EJiher  one  of  tlic  daughters  to  Richard 
, .  Bndetipp,  he,  "  by  deed  dated  the  7th  of  Ocfober  17 14,  nindc 
"between  him  and  EJIher  his  wife  of  the  one  part.  Doftor 
"  Wake^  afterwards  archbifhop  of  Canterbury^  of  the  other, 
**  reciting  the  deed  of  the  29th  of  April  1702;  did  covenant,  that 
"all fuch  right  either  in  land  or  money  as  fhould  at  any  time 
**  accrue  to //j/?^  in  her  life,  or  to  RiJjard  in  her  right,  by 
"  rirtuc  of  the  recited  deed,  (hould  be  veiled  in  the  three  per- 
"fohs,  who  were  like  wife  parties  to  the  indenture  in  17 14,  in 
"truftthat  they  and  the  furvivor,  Is^c.  fliould  put  out  fuch  fliarc 
"  of  die  money  raifed  by  the  fale  of  the  manors,  t^c.  as  bclong- 
"  cd  to  Hefter^  at  intercft  on  a  good  fccurity,  and  the  rents  and 
•'proSts  of  her  (hare  of  the  faid  eftate,  and  the  intercft  of  the 
"  money  raifed  by  fale  of  her  (hare,  fliould  pay  to  Ri./ard  £ro^ 
**  dinpp  during  his  life,  and  after  his  death  to  Htjier  during 
*'  her  life,  and  after  the  death  of  the  furvivor  of  them  fliould 
'  FT  all  the  principal  money  to  the  iffue  of  Richard  Broderipp 

(OAftcrthedcccafc  of  the  father  and         (2)  "   tT,  Jrake  the  father,     limits 

Wtt  aa4fubjeft  to  certain  Untitations  fin cc  **  the  ufe   to  iruilces,   in  trull  for  the 

determined,  and  to  a  term  of  500   years  •*  fon   (the  archbifhop)  for  life,  rcmaiB^ 

fw  yooo|er  childrens*  portions,  to  fuch  •'  der  to  firft  and  Other  fens,  and  in  de- 

,     w««  *i  «i^.  ^4^  {Jie  ftth«r  flioold  dircft  **  fault    of    font    (which  in   the  event 

.    •^PPWht,  «*  happened}  he  direfts,  &c.** 

^    Vol  III.  E  «*  and 


54  CASES  Argued  and  Determined 

Sbamib  t.  u  and  HeJ!^  (otlicr  than  and  bcfidcs  fuch  iflue  male  of  Richard 
Bin  on  AM.  „  \ij  Hejier^  who  for  the  time  being  (hould  be  immediately  in- 
'*  heritable  to  the  manors,  lands,  £^r*)  equally  between  them 
••  fliarc  and  (hare  alike,  to  fons  at  21,  and  daughters  at  21,  or 
**  marriage  ;  and  if  any  of  the  children  fiiould  cile  before  their 
•*  ihares  ihould  become  payable,  to  go  to  the  furvivors ;  but 
*'  in  cafe  all  ihould  die,  then  the  money  to  be  paid  to  fuch  foil 
•*  who  (hould  be  inheritable  as  aforefaid  ;  and  if  no  fuch  fon, 
**  then  to  be  paid  to  the  furvivor  of  Richard  Broderipp  and 
**  Hefter^  and  the  executors,  adminiftrators>  or  afligns  of  fuch 
**  furvivor.*' 

George  Broderipp^  the  only  child  born  of  this  marriage,  fur- 
vived  his  father,  and  afterwards  arrived  at  his  age  of   21    ( t  }> 
is  now  dead  in  the  life-time  of  his  mother^  who  is  married  to  ai 
fecond  hufband  the  defendant  Strode. 
r  ^5  ]  Thomas  Broderipp^  heir  at  law  of  Getrgfy  infi  fts  that  the  in- 

tereil  of  EJlher  ought  to  be  deemed  real  eflate,  and  that  it 
veftcd  in  Gecrge^  Ejlher's  fon^  in  nature'  of  a  remainder  after 
her  death,  and  that  it  is  now  defcended  on  him. 

The  pldintiffs,  who  are  the  children  of  Richard  Brcderipp  by 
a  Grit  venter,  and  half  fifters  of  George  Broderipp ^  infill  that  tins 
ihare  mufl  be  confRlcrcd  as  money,  and  that  it  veiled  in  Gecrge 
Broderippy  and  confcquently  was  tranfmiflible  to  his  perfonal 
rcprefentatives. 

The  defendant  Thomas  Strode  2nA  his  wife  rnfift,  that  if  there 
was  fuch  indenture  or  deed  of  1714,  and  the  defendant  EJihcr 
named,  or  made  a  party  thereto,  that  flic  nevqr  executed  the 
fume,  and  was  not,  nor  could  be  bound  thereby,  and  that  flic 
was  not  only  at  the  time  a  feme  covert,  but  an  infant  of  16  years 
of  age,  and  fuch  deed  being  made  and  executed  after  her  mar* 
rl.ige  with  Richard  Broderippy  the  fame  was  merely  voluntary  as 
to  her. 

Lord  Chancellor, 

In  the  fi ril  place  this  is  a  pretty  harfh  demand  in  the  plaintiffs^ 
who  claim  two-thirds  of  this  contingent  intereft,  though  at  the 
fame  time  they  are  no  relations  at  all  of  EJlher  Strode  or  of  arch- 
bifhop  IVakcy  but  only  half  fiflers  of  George  Broderippy  and  daugh** 
ters  of  Richard  Broderipp  by  a  firfl  venter. 

Therefore  if  a  reafonabie  conftruclion  can  be  put>  which  "wiil 
prevent  thcfe  confequences  from  happ€^ning,  it  is  what  a  court  of 
equity  would  incline  to  do,  as  the  parties  to  the  deed  themfelves 
would  have  guarded  againft  them. 

The  cafe  has  been  properly  divided  into  three  queftions : 

Firfl,  WheAer  by  the  deed  of  the  7th  oi  Odder  17 14,  exe- 
cuted the  day  after  the  marriage  by  Richard  Broderipp  the  huf-» 

(i)  It  is  not  dated  in  the  Regiftcr's  of  payment  or  vefting  is  not  at  21,  but 
book  whether  George  attained  21  ;  nor  at  the  deceafeof  the  furvivor  of  the  fa- 
docs  it  fcem  material «  for  the  devife  runs,  iher  and  mother.  This  feems  to  be  ciie 
that  in  default  of  younger  children,  the  ground  of  Lord  Hardwicke*s  decree.  See' 
m  nry  to  6e  paid  to  fttcb  fin^  "jLh^Jhrnld  be  in-  fofi.  58,  and  ihc  cafcs  ciicd  p9ji\  57.  ' 
heritahU  as  a/Qiefaid.     So  that  tbe  time 
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band,  and  archbiffiop  Wake,  the  property  of  EJlker  Strode  is    Ssamir  v. 
bound  as  to  her  fharc'of  her  grandfather's  cftate.  Binoham. 

The  fecond  queftion,  if  it  did  not  bind  her,  whether  the  aft 
(he  did  by  executing  a  deed  on  her  marriage  with  Strode  in  1 73S, 
IS  an acquiefcence  and  binds  her,  (for  there  the  deed  of  17 14  is 
tecitcd,  and  that  EJlhir  was  a  party,  and  that  flie  fecurcs  her  in- 
tereft  in  that  deed  as  a  provifion  for  her  children,  and  herfelf  if 
flic  furvivcs). 

Thirdly,  If  it  did  not  bind  her,  then  what  is  the  conftruclion 
of  the  trufts  of  the  deed  of  the  7ih  of  OBober  1 7 14. 

As  to  the  two  fir  ft  queftions,  whether  (he  was  bound  by  the       [  5^  3 
execution  of  the  deed  of  the  7th  of  Ocloher^  or  by  the  fubfe- 
quent  aft,  I  (hall  give  no  opinion  :  but  I  fliould  think  (lie  was 
not  bound. 

If  it  was  real  eftate,  all  thefe  queftions  would  be  out  of  the 
cafe. 

But  I  muft  confider  it  as  money,  it  being  direfted  to  be  fold. 
The  rule  of  this  court  is,  that  land  to  be  turned  into  money 
is  confidered  as  money. 

But  it  has  been  truly  faid,  that  there  are  cafes  where  perfons 
may  infift  in  this  court  upon  the  land  itfelf ;  that  is,  where 
the  parties  all  agree  tliat  it  (liall  not  be  turned  into  money  (i), 
but  if  any  of  them  oppofe  it,  the  court  will  direft  it  to  be 
fold. 

There  is  another  reafon  in  this  cafe,  becaufe  here  one  of  the 
daughters  had  the  pre-emption  given  her. 

I  do  not  take  the  deed  in  17 14,  to  be  a  fettlcment  for  a  va- 
luable confideration. 

I  agree  there  are  cafes  where  a  father  contrafting  for  an  in- 
fant child  (hall  bind  the  child  (2),  efpecially  if  the  child  claim 
»ny  thing  under  the  fettlemcnt ;  but  then  it  muft  be  before  mar- 
^"^V^  (3)1  and  in  confideration  of  tlie  marriage  •,  for  the  court 
^iU  not  fufFer  her  to  claim  benefit  one  way,  and  not  to  be  bound 
4c  odier. 

But  this  being  after  marriigc  is  voluntary  (4),  and  being  the 
ocit  day  after  the  marriage  does  not  difter  the  cafe,  for  whether 
two  days  or  fix,  or  ^xn  years,  it  is  the  fame  thing- 
No  recital  of  the  father  will  bind  the  property  of  the  daugh- 
to>  but  there  muft  be  fome  proof  of  tlie  father's  intention  to 
do  lu 

There  is  no  fach  proof  in  this  cafe.  It  might  be  a  reafonablc 
caution  in  the  hufband  to  fecure  fome  provifion  for  the  children, 
kut  yet  I  am  of  opinion  "it  could  not  bind  the  mother. 

The  deed  is  by  way  of  covenaTit,  that  /ill  the  intereft  which 
tbe  Ihonld  claim  under  the  deed  in  1702,  ihould  be  conveyed 
^Bumct,  isTc. 

(0See^7tf«.  J  P. /r.648.  (4)     /iV««f  V.    piz^,    Mtt   2  vol. 

(2)  Fide  Harvejf  r.  AJb'.ej,  pofi.  607.     5x1.     Tajivr  v.  Joncf,  ibid.  600. 

(3)  t^Ue  Lucj  V.  iMUr,  3  Br^  Far. 
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Seams*  y.        When  IS  thc  timc  the  principal  money  Is  to  be  paid?  wtj^ 
after  thc  death  of  thc  farvivor  of  father  and  mother,  for  till  dicn 
it  was  to  vcft  in  truftees. 
[  57  ]  But  it  is  faid  the  time  of  payment  there,  >s  to  be  confidcred 

at  the  age  of  twenty-one  or  marriage.  I  am  of  a  diffcicnt 
opinion,  for  this  is  only  a  circumilance  or  qualification  of  the 
perfon  receiving,  and  thc  words  at  their  age  of  twenty-one,  or 
marriage,  is  not  to  accelerate  the  payment,  or  to  veji  it  in  thc 
children  (i) ;  but  tlic  plain  meaning  of  the  words  is,  that  if  thc 
father  and  mother  had  died  during  the  infancy  of  thc  chiT- 
dren,  that  it  fhould  not  be  paid  before  their  marriage,  or 
twenty-one. 

It  has  been  faid  that  it  (haU  vcft  at  twenty-one,  and  be 
tranfmifhble  to  the  reprefenlativcs,  though  not  payable  till  after 
the  death  of  the  furvivor  of  father  and  mother. 

Suppofe  A*,  by  will  direfts  a  fum  to  be  paid  at  twenty -one,  or 
marriage,  and  there  arc  no  words^of  gift„  or  intereft  to  be  paid, 
it  fhall  not  veft  before  that  time. 

The  diredlion  of  the  paymait  here  is  the  gift,  and  therefore 
will  not  veft  till  tlie  time  of  payment  comes  \  and  befidcs,  there 
is.  no  intereft  given,  which  makes  the  cafe  ftill  ftroiiger. 

The  meaning  of  th<2  claufe  of  provifo  was  plainly  tliis,  that 
if  any  of  the  younger  children  died  before  the  time  of  payment 
came,  that  it  ihould  not  go  to  their  reprerent^tives,  but  to  thc 
furvivor  of  the  brothers  and  fifters. 

It  is  faid  this  is  a  fevcrc  conftru£lion,  becaufe  fomc  of  thc 
younger  children  might  live  to  twenty-one,  or  might  want  thc 
money  to  advance  them  in  marriage  •,  and  it  would  be  hard,  if 
they  died  in  thc  life-time  of  the  father  and  mother,  that  their 
fliare  fliould  go  to  their  furviving  brothers  and  (Ift.ers  rather  than 
to  their  own  children,  if  they  fliould  leave  any  at  their  deaths. 

But  whatever  hardfhips  there  may  be  in  this  cafe,  I  am  to 
govern  myfelf  by  the  words  of  the  deed;  and  moft  clearly,  on 
the  conftrudiion  of  this  deed,  their  fnarc  would  furvive  to  tlic 
other  younger  children. 

I  take  the  words /^r  the  time  being  to  relate  to  thc  time  of  pay- 
ment, the  death  of  thc  furvivor  of  father  and  mother. 

Or  other  wife  a  great  abfurdity  would  follow  i  for  fuppofc  at 
the  death  of  the  fatlier  there  were  two  fens  and  two  daughtersi 
and  tlie  eldcft  ft>n  arrived  at  the  age  of  twenty-one,  but  dies 
without  ifilic  in  thc  life-time  of  his  motiier ;  and  .aftcrwardit, 
at  her  death,  thc  next  fon  fliould  become  Inheritable,  would 
he  be  intitled  ?  I  am  of  opinion  he  would  not,  for  it  was 
the  intention  of  the  ^(^it<\  to  exclude  facli  fon  as  fliould  he  in- 
licntablc  at  the  iirui  Uif::g^  the  death  of  the  farvivor  of  father 
and  motlicr. 

(0    Sci  BiUlnrP^nt  y.   IFilU,  /«;?.  219,      Virie   etlam  Btnyn -^ ,  Maddifon^      %  Br§, 
22  1.      Sed centra  IFhtStUnv^  F/Jl,    mUe  z     Cia*  AV/.  75. 
^  oi.  1 24.     Hcurtlcy  V.  Ma/cu,  ^imb.  62 1  • 
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*' And  in  cafe  there  fliall  be  no  fuch  fon,  fe'r.**  SjrAMfR  r. 

That  18  no  fin  who  at  the  time  of  the:  death  of  the  furvivorof     ^^^^"^^ 
fithcr  and  mother  (hail  be  inheritable  ;  which  ftews  that  the 
whole  deed  is  connedled  to  the  time  of  payment,  ihe  death  of 
the  furvivor  of  father  and  mother. 

Though  it  is  very  true  there  is  no  time  of  payment  taken  from 
die  condition  or  circumilances  of  fuch  fon  who  i6  inheritable, 
yet  there  is  a  time  of  payment  equally  applicable,  which  is  the 
death  of  the  furvivor  of  father  ^md  mother. 

I  think  the  meaning  of  the  parties  to  be,  that  if  there  (hould 
fee  no  child  at  the  deaSi  of  the  father  and  mother,  that  it  (hould 
be  in  the  power  of  the  furvivor  to  difpofe  of  it  abfolutely. 

Lord  Hardvsiche  decreed  the  eflate  in  queftion  comprifcd  in 
the  deed  of  the  29th  oi  April  1702,  to  be  fold,  and.  the  money 
axifiDg  by  fuch  fale  to  be  divided  into  fix  equal  parts,  and  fuch 
fij  parts  to  be  confidcred  as  the  feveral  (hares  of  the  fix  daugh- 
ters of  Doftor  Wahe^  late   archbifhop  of  Canterbury^  Elizabefh 
die  fevcnth  daughter  having  died  unmarried  and  without  ifTue ; 
and  a  queftion  being  made  in  thefe  caufes,  whether  the  fixthi 
part,  which  was  the  (hare  of  the   plaintiff  Hefttr  (irft  married 
tD  Broderippy  and  now  to  Strode^  belong  folely  to  Hejlcr  as  halving 
Curvived  lier  hufband  Broderipp^  and  all   the  children  of  that 
nurriagc,  <Mr  ought  to  be  dittributed  as  part  of  the  perfonal 
cftate  of  Bxaderipp  her  fon  j  his   Lord  (hip   declared,    tJiat  he 
vras  of  opinion  thajt  the  faid  (hare  belongs  folely  to  the  plains 
tiiHe/Ur^ 

i'Jtkr  an  Infant  hy  his   Guardian  PlaintifE,    and  Freeman  and   Cafe  20. 
John  Butler  Defendants,  Jutu  22,   I743» 

TH  E  grandfather  of  tlie  plaintiff,  by  will,  after  dircQing  S.  c.  chci 
his  debts  and  legacies  to  be  paid,  t^ives  ail  tl}£  reft  and  re^  i^*^*^^©; 
}m  of  hu  perfinal  ejlate  t9  his  grandfon  the  plaint^  at  his  age  y  reft  and  re  fid  uc 
tvitniyone^  and  if  he  die  before  that  age^  then  to  the  defendant  Free-  ©i"  his  perfonal 
man,  ivhm  he  makes  his  executor.  \^TV  f" 

and  it  he  die  be- 
ioR  thatage,  'th?n  to  F.  whom  he  makes  his  executor;  the  grandfon  is  not  intltkd  to  the  i;icereft 
irifiof  from  this  ru'ildae,  byt  mult  accumulate  tiU  he  arrives  at  2X.  (i). 

The  plaintiff  has  brought  his  bill  for  the  intercft  of  the  re-  /^/^/(/^  ^  ^^^ 
fiduc  to  be  paid  to  him  during  his  infancy.  jt^y     " 

Thcdefendant  Fn'^wa/i  by  his  anfwer  infifted,  that  the  plain-  -^^^2*L'^.'*^  * 
tiffis  not  intitled  to  it,  unlefs  he  attains  his  age  of  twciit\.one,  ^<^         -    ^^ 
)>ut  that  it  ought  to  accumulate,  and  if  the  plaintiff  dies  Ut.ioiz^'^^^'^  ^      ^ 
twcuty-one,  dhat  it  will  equally  belong  to  the  defendant  withy  ^;;^[^^^  ^  J^^ 
the  rcfiduc.  '  ., 

The  defendant  John  Butler ^  the  father  of  the  infant,   infifled,  j^/^  '  ^  "^^^ 
that  the  refidue  muft  be  confined  to  what  the  teftator  left  at  tlie    /  :/^'^^  ^""^ 

(I)   ittHeaibv^Peny^pof,  102.  and  notes. 
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The  wart 
doubtful  how 
the  intereft 
¥rould  go  if  the 
grandfon  died 
bsforciiy  whe- 
ther to  his  re 
prefcnCacivc  or 
toK(i). 

The  refidue  be. 
ing  given  by  4 
grandfather  tu  a 
grandfon  on  a 
contingency  of 
hig  attaining  2 x» 
and  nothing  faid 
of -he  applica- 
tion or  rhe  pro- 
doce,  he  is  not 
intitifd  to  be 
maintained  out 
of  It. 
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fime  of  his  death,  and  that  the  intereft  made  after  his  death,  ought 
to  be  confidered  as  an  undifpofed  part,  and  go  to  him  as 
the  next  of  kin  to  the  teftator,  according  to  the  ftatute  of  diftri- 
butions  \  or  if  the  court  (hould  be^  againft  hinf  in  this  point, 
that  then  he  is  incitled  to  receive  it  for  the  maintenance  of  the 
plaintifF. 

The  plainttflTs  counfel  argued^  that  the  intereft  ought  to 
follow  the  principal,  as  the  fhadow  does  the  fubftancc,  and 
therefore  thai  the  devife  of  the  refidue  will  carry  it ;  and  cited 
the  cafe  of  Green  verfus  Ehins^  December  6,  1 742.  *. 

The  counfel  for  the  defendant  Freeman  infifted,  tliis  was  a 
contingent  devife  to  the  plaintiff,  and  as  it  docs  not  vcft  till  his 
age  of  twenty-one,  he  cannot  be  intitled  to  the  intereft,  but  that 
ic  ought  to  be  received  by  a  truftee  in  tlie  mean  time,  and  placed 
out  in  real  or  government  fccuritics  for  the  benefit  of  the  pjain« 
tifF,  if  he  comes  of  age,  if  not,  for  the  benefit  of  the  defendant 
Freem.in  the  remainder-man. 

The  counfel  for  Butler  the  father  infifted  on  the  fame  points 
as  are  already  ftatcd  by  the  anfvrcr  of  the  defendant. 

Lord  Chancellor, 

I  am  of  opinion  that  the  plaintifF  is  not  intitled  to  the  intereft 
that  arifes  from  this  refidue,  and  though  the  words  refl  and  re- 
Jtdue  muft  be  confined  to  what  ftiall  be  found  at  the  death  of  the 
teftator,  after  his  debts,  funeral  expcnces,  and  legacies  are  paid, 
yet  that  the  intereft  ought  to  accumulate  till  the  plaintifF  arrives 
at  his  age  of  twenty-one,  and  as  often  as  it  amounts  to  a  com- 
petent fum,  to  be  placed  out  by  a  truftee  appointed  by  the 
Mafter. 

1  am  not  quite  fo  clear  how  this  intereft  would  go,  if  the 
accident  fliould  happen  of  the  plaintifl's  dying  before  twenty- 
one,  whether  to  the  reprefentative  of  the  plaintifF,  or  to  the 
defendant  Freeman^  and  if  there  had  been  occafion,  fliould  have 
been  glad  the  cafes  had  been  looked  into  and  argued  over  again; 
but  as  this  queftion  may  never  arife  firce  the  plaintifF  may  live 
to  be  twenty- one,  there  is  no  neceffity  for  another  argument  at 
prefisnt. 

As  to  the  defendant  John  Butlers  claims,  I  am  of  opinion  he 
has  no  right  to  the  intereft,  becaufe  the  teftator  has  given  all 
the  rejl  and  refidue  of  his  perfonaj  eftate,  fo  that  he  cannot  be 
faid  10  have  left  any  part  undifpofed,  and  confcquently  can 
*haveno  title  to  it  as  next  of  kin  under  the  ftatute  of  diflribu- 
tions  -,  for  as  the  devife  of  the  refidue  is  contingent,  it  not  veft- 
ing  till  the  grandfon's  age  of  twenty-cnc,  the  intereft  is  fo  like- 
wife,  and  muft  accumulate  in  the  mean  time  •,  nor  can  the  de- 
fendant i^wz/^r,  by  the  rules  of  this  court,  intitle  himfelf  to  it  as 
maintenance  for  the  infant,  becaufe  it  is  given  by  a  grandfather 
to  a  grandfon  upon  a  contingency  of  attaining  his  age  of  twenty- 
one  ;  and  as  nothing  is  faid  how  the  produce  of  it  fhall  be  ap- 
pllc'd,  he  is  not  intitled  as  a  grandfon  to  be  maintained  out  of 
ihe  produce. 


(i)  But  fee  Green yi,  Eklns,  ante^  2  vol.  476.  note  3. 
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The  law  of  nature  obliges  only  fathers  to  maintain  their  chll-   Bwtle*  v. 
circn,  and  unlefs  the  child  from  the  mean  circumftances  of  the     ^"'^'•»*- 
parent  is  in  danger  of  perifliing  for  want,  the  court  will  not  J^^*^';^'^^^^" 
<iirea  the  intereft  that  fliall  be  made  of  a  contingent  legacy  to  intcrcft  of  a 
Ix  applied  for  that  purpofe  5  fo  that  unlefs  the  parent  is  totally  contingent  ic- 
incapable,  or  under  particular  circumftances,  as  having  a  nu-  piT/d forrfi?" 
xncrotts  family  of  children,  and  is  bordering  upon  neccffity,  the  child's  maintc- 
l3w  of  the  land,  and  of  nature,  make  it  mcumbent  upon  the  ?*"^^'  ""^'=^* 
parent  to  mainuin  his  chdd  ( i  }•  ^erty  of  hi« 

parent  he  is  in  danger  of  periling  for  want* 

I  was  counfcl  In  the  caufe  of  JchcHey  verfus  Vernon^  1  P.  A  parent  muft 
TVm.  783-  where  the  teftator  Mr.  Vermn  had  left  6000  /.  to  rhfid^nlcfsto. 
tlw  plaintiff  his  niece  to  be  paid  her  at  her  age  of  twenty-one,  tally  incapable' 
amd  (he  infifted  that  the  intereft  of  this  money  ought  to  be  al-  «'  ^y  ^=»7>nK 
lowed  for  her  maintenance  ;  and  Lord  Macclesfield  who  dircdled  ^aJrs^*™"^, 
tlis  caufe  10   be  argued   only  by  one   counfel  of  each    fide,  ccffity. 
^iras  of  opinion,  that  the  intereft  in  this  cafe  ought  to  follow 
the  principal,  for  it  was  a  vefted  legacy,  and  payable  at  twen- 
ty-one. 

But  there  tt  was  a  fum  of  money  feparated  and  detached  from 
tlie  reft  of  the  eftate,  and  a  vefted  legacy  ;  here  it  is  a  contin- 
gent one,  and  not  a  fpccific  fum,  but  of  the  refidue  of  his  perfoml 
ijaief  which  makes  a  diflference  between  the  cafes  ;  and  the  fa- 
ther likewife  in  the  prefent  cafe  pofleflcd  of  a  good  eftate,  and  in 
confidcrable  circumftances. 

Therefore  his  Lordfliip  (2)  decreed  the  intereft  which  has 
arifen  upon  the  refidue  of  teftator*s  perfonal  eftate  fince  his 
death,  or  which  may  arifc,  to  be  paid  into  the  hands  of  a  truf- 
tee,to  be  laid  out  in  real  or  government  fecuritics  as  often  as  it 
ftaU  amount  to  a  competent  fum  (3). 

(0  So  Jacifin  ¥•  Jachfon^    ante^    l  1 18. — Fule  Cooma  v.   Ellin^^  poft.  6j^, 

▼ol  515.     Fmvinerv.  fKitfs,  ibid,  408.  678- 

J^arUj  v.  Drirlfy,  f^ft,   399.     Roach  v.  (2)  Declared,  that  no  part  of  tbc  tef- 

Gofoan,  1  f^e/i  160.     Hughes  v.  Hag bes,  tator's  perfonal  eilatc  was  undifpofcd  of; 

I  Bn,  Cha,  Rep,   387.    j^ndrews  v.  Par-  **  the  teftator  by  his  will  having  made  a 

tinitn^  3  Bro.  Cha,  Rep,  60.     So  a  mo-  '*  diftribution  of  all  the  reft  and  refidue 

ther  married  to  a  (econd  hulband  is  not  *^  of  his  fuifonal  ejlate'* 
obliged  10  maintain  her  children  by  her        (3)    "  And  that  the  plaintiff  (hould 

^ft  hufband.      BilUng^y  v,  Critchety  l  •'  be    at  liberty  to  apply  for  the  furplus 

^r^'Cba.Rep,  itZ.     Nor  is  the  fecond  "  and  fuch  inteieil  at  his  age  of  21.**^ 

hu&and  bound  to  maintain  thofe  chil-  Reg,  Lib.  ^^.  *743-  fol.  596. 
drtn.  Tubb  v.  Hani/oa,  4 Durn.  ^  Ea/l  jy     y  / 

Crichton  verfus  Symes^  June  22^   1743.  [  61  ]       ^^^  ^ 

Cafe  2\./^^yA 

THE  queftion  in  this  cafe  arofe  upon  the  will  of  Dorothy  a  tcftatrix  fay*,-  j^  . 

we«rinir?r'[iarel 
•f  vhat  oature  and  kind  foever,  except  my  gold  watch.  All  her  wear'i/tg  appartl  and  orn^mints  <f  her 
f^i  tx^ept  her  gold  xvjtcbp  pajid  (9  the  devifea,  and  any  haujbgld  goods  and  furniture^  but  «• 
*^  t^t  a  btr  iJUtu 

E  4  The 


6t  CASES  Argued  and  Dctcrmintd 

Cricmtcn  y.        The  plaintiiFs  have  brought  their  bill  for  the  refiduc  of 

^****'       teftatrix's  perfonal    cftate,    and  found  their   claim  upon  t 

words   in  the  will,  /  ghe  atid  bequeath  to  the  plaintiffs  all 

gozds^  wearing  apparel^  of  ivhat  nature  and  kindfoevcTy  excep 

gold  ivatch. 

Mr.  Brown  for  the  plaintiffs  cited  the  cafe  of  the  Duke 
Jjutchefs  of  Boltcny  and  New/lead  verfus  Johnfon^  before  ] 
Hardwickcy   fitly  15,    1 740.  (l  j.  ' 

The  general  prefumption  he  fald  was  with  the  plaintiff,  i 
is  not  to  be  prefumed  that  the  teftator  died  inteflate. 

That  it  is  a  general devifc, -and  carries  the  whole  refidue, 
there  is  nothing  more  known  than  that  the  word  omnia  bona 
convey  every-tliing  in  the  civil  hvr. 

Mr..  Browning  of  the  fame  fide  cited  Moor  352.  Pan 
verfus  Willisy  and  i  P.  TFrns.  267.  jtinon,  both  as  to  the  g 
r."5j  <l'»6lrine  of  omnia  bona. 

TiK'.t  wearing  apparel  is  only  intended  for  the  fake  of 
cxicpiion  of  the  gold  watch,  and  is  no  revocation  of 
iwl-.due. 

Mr.  ATi^/counfcl  for  the  defendants,  the  executor,  and  E 
leth  Qarh^  the  only  furviving  fifter  of  the  tcflatrix,  faid,  t 
is  no  geneiul  :ntrodu£lory  claufe  th«it  (hews  her  intention  of 
pofing  of  h-:r  refidue,  as  all  my  worhUy  goods  I  intend  to  difpoj 
or  any  fuch  general  exprcifion. 

It  is  difticult  to  find  cafes  which  correfpond  exaflly  with 
uncertain  claufes  in  wills,  yet  there  are  fom.c  where  it  has  1 
held,  that  all  my  chattels  cf  what   nature  or  Und  fcever  will 
carry  the  refidue.     Pratt  verfus  fadfon^  2  P.  Wms^  302. 
Caf  Abr*  200,  20  r. 

It  being  a  woman's  will  makes  it  a  flronger  cafe  for  the 
fendants,  for  the  tcflatrix  confidered  all  ornaments  as  wca 
[  62  ]  apparel, fincc  it  is  wot  goods  and  wearing  apparel,^////?//  tny g 
wearing  apparel  of  what  nature  or  kind  foever^  which  fhcws 
flie  meant  only  to  give  wearing  apparel  ^nd  ornaments  of  the 
fon,  fiich  as  jewels,  6?V. 

Mr.  Brown  in  the  reply  faid,  as  to  the  obfervatlon 
there  are  no  general  words  which  (hew  her  intention  to 
pofe  of  the  refidue,  it  nu;y  h^ve  weight  in  the  dctcrmin* 
of  th.ofe  cafe-.,  v»hcre  tliere  are  fuch  words,  but  tiie  law 
pofcs  thrtt  every  perfon  in  making  a  will  intends  to  difpoi 
every  thing. 

It  !kis  been  faid,  the  tcflatrix  docs  not  mean  perfonal  c 
in  general,  bur  fonie  fpccies  yf  goodd. 

But  the  words  gocds  of  what  nature  or  kind  fcever  In  com 
parlance  means  every  thing. 

That  tlie  plaint  ills  arc  the  teflatrix's  near  relations,  and 
the  natural  conllrudion  of  the  words  is  all  my  goods,  ex 
my  watch. 

Lord  Chancfllor, 

{^•aU^  of  this  kind  are  fcldom  very  cler.r. 

(i)  Attf  2  vol.  45.  S.  C. 


in  tlic  Time  of  Lord  Chancellor  Hardwick«.  €2 

The  Tcafohing  and  arguments  to  (hew  the  intention,  feem  to  Cucbtoit  t, 
preponderate  in  favour  of  the  defendants.  Stmxi. 

It  has  been  faid  the  teftatrix  has  not  fet  out  with  general  words 
of  difpofition. 

•  I  lay  no  weight  upon  that,  becaufe  all  teftators  intend  to 
dlfpofe  of  the  whole ;  (he  feems  to  have  made  an  exaft  calcu- 
lation of  what  her  perfonai  cftate  would  amount  to,  for  here 
is  2  lapfcd  legacy  of  50  /.  wliich  taken  out  of  the  refidue,  no- 
thing remains  but  only  j6  A  fo  that  (he  imagined  (he  had  difpofed 
of  the  whole* 

There  is  no  doubt  as  to  the  obfervation  upon  omnia  h§nafua^ 
that  both  by  the  civil  law  and  law  of  England  it  will  pafs  the 
vholc. 

But  what  do  thele  cafes  amount  to  in  general,  only,  that  if  a  ifamanfiteia 
map  gives  a  legacy,  and  then  fays,  I  give  all  my  goods,  it  will  legacy,  and  chea 
pafs  the  refidue.     But  there  are  inftances*  where  goods  have  been  ^^**  J/^^**^ 
taken  in  a  more  retrained  fenfe.  will  pafs  the  n- 

£due. 

As  to  what  Mr.  Brown  fays,  that  in  common  parlance  it  The  word  ^w* 
weans  every  thing,  I  take  it  to  be  the  direft  contrary,  that  they  *«  common  pv- 
mcan  goods  only,  and  not  the  whole  perfonai  cftate.  g^toTiT^ni 

aot  ihc  whule  perfonai  e.^afii» 

This  was  not  intended  to  be  a  refiduary  claufe,  for  Ihe  after-      [  63  J 
^rds  gives  a  legacy  of  50  /•  to  the  executor. 

Indeed  if  there  had  been  the  word  refidue^  I  (liould  have 
thought  it  ftrong  for  the  plaintiff. 

It  has  been  infilled  for  the  defendants,  that  the  words  wearing 
cppanl  explain  the  teftator's  meaning,  as  if  (he  had  faid  all  my 
goods,  to  wit,  my  wearing  apparel. 

But  wearing  appareJ  mu&  be  conftrued  the  fame  as  and  wear*  All  my  goods, 
H  ^pp^rel^  and  cannot  be-  ftrained  to  this  fenfe  ;  for  iherc  was  ^t'to'bt''coal 
nooccafion  to  introduce  wearing  apparel  in  order  to  except  the  fined  to  wearim 
gM  watch^  for  if  (he  had  faid  all  my  cooils,  except  *iwy  jp-(?/i  fPF^rci  only, 
V3atchy  It  would  have  done  as  well.  the  fame  a*  jW 

Therefore  I  am  of  opinion,  as  thefe  words  ftand  in  the  will,  wearing  ap- 
ftc  intended  to  give  only  her  wearing  apparely  ornaments  of  her  P*^*^^' 
P^rfon,  houQiold  goods  and  furniture,  but  no  other  part  of  her 
perfonai  eftate. 

The  Houfe  of  Lords  were  never  clearer  than  in  the  cafe  of 
Pratt  verfus  Jack/on  {vide  2  P.  H^ms,  3 02.)  that  the  words  goods 
related  only  to  the  teftator's  houfiiold  goods  and  furniture,  und 
did  not  extend  to  goods  in  the  way  of  his  trade,  or  his  goods  as 

*  contraftor  for  the  government.  ♦ 


*  One  has  a  houfe  in  which  he  livei,  and  houfhold  goods,  and  h9S  alfo  a 
^^""^^  at  Gefj^ort  near  Forffmcutb,  for  invalid  leamen,  with  a  vaft  number  of  beds, 
^ttti  and  houihold  ftufff  and  by  marriage  articles  it  wa«  agreed,  that  his  wife 
i^avld,  on  his  death,  have  no  claim  upon  his  perfonai  eilace,  except  his  hou/hold 
f^  ud  houihold  ftulf :  this  exception  to  ex:end  only  to  the  goods  which  he  had 
u  tW  haufe  in  which  he  lived,  and  not  to  fuch  as  were  in  ihc  bofpiul,  and  made 
*fe  tf  kjr  the  foireriiiatat.    ^ran  verfus  yackjin* 

The 


63  C  A  S  E  S  Argued  and  Determined 

C«rcifToif  T.        The  tcftatrix  meant  here  to  give  not  only  what  was  properly 

Symei.        clothes,  but  the  ornaments  of  her  perfon,  and  the  exception  of 

the  gold  watch  (hews  the  latitude  of  the  expreffion ;  and  what 

makes  this  plain  is,  it  being  agreed  by  the  parties   that  50/, 

which  is  now  the  refidue,  is  a  kpfed  legacy. 

His  Lordihip  decreed  that  all  teftator's  wearing  apparel  and 
ornaments  of  her  perfon,  except  her  gold  watch,  paffed  to  the 
plaintifl^  and  any  houftiold  goods  and  furniture  tliat  (he  had,  but 
not  any  part  of  her  eflate  (i). 

(0  With  rcfpcft  to  the  conftrudtion  Rolle^  anti^  i  vol.  171.  177.  180,  xSx. 
of  the  vjord ;  jrcods^  in  a  will,  fee  the  Chapman  v.  Hart^  xP^ef,  27^.  Moft^, 
cafes  of  Jncn,    1  /*.  JP".  267.     Ryalk  v.     MooKe,  i  Bro,  Cha,  Rep.  127. 


f  64  ]  Brook/bank  verfus  Sir  William  Wentworti,  June  23,   I743» 

Cafe  22. 
W^ieVifcdan  /^  N  E  IVentworthy  who  had  feventeen  years  to  come  in  a 
gil^^M^dt,  \J  ^^^^^  ^f  ^  ^^^^'  mak-houfe,  fafr.  at  40/.  per  ann.  rent, 
corn,  kay,  and  givcs  to  the  plaintiff  all  his  houfliold  goods,  cattle,  corn,  hay, 
im^emcntsof  and  implements  of  huibandry  and  (lock  belonging  to  bis  houfe^ 
Aockbelonginir  ^^JP^^^^^y  fa^^  and  premijfej  in  the  faid  Jeafe  (i),  to  her  for  life, 
to  bis  betife,  mef-  if  Ihe  fo  loHg  livc  ;  but  if  (hc  (hould  die  before  the  term  in  it 
J*axe,  farm  and  expires,  then  he  furrendered  the  faid  Icafe  to  the  defendant,  and 
C£fc  to'^f  niakcs  him  his  executor, 
wife  for  life,  a 

aialt-houfe  being  included  |n  the  leafe,  the  ftock  of  that,  u  vrell  ai  the  ftoek  in  haftaadrj,  wiU 
fail    by  this  bequeil. 

The  plaintiff  brings  her  bill  for  the  (lock  in  hu(bandry,  and 
likewife  the  (lock  in  the  malt  trade. 

The  defendant  in{ifts,  that  nothing  pafTed  by  tlie  will  but  the 
(lock  in  hufbandry  only* 

LpRD  Chancellor, 

The  rent  received  by  the  defendant,  who  was  the  landlord^ 
inuft  certainly.be  increafed  on  account  of  the  malt-houfe,  malt- 
kiln,  i^c.  for  the  repairs  are  increafed  by  it. 

This  farm  is  given  by  the  teftator  to  the  plaintiff  during  her 
life,  and  (lie  to  pay  the  whole  rent  of  40/. 

It  is  very  unnatural  to  fuppofe  that  this  woman  was  to  carry  on 
the  bufniefs  of  the  farm  and  to  pay  the  whole  rent,  and  yet  not 
give  her  tlie  benefit  of  the  malt-houfe,  ^c.  though  included  in 
3ie  leafe. 

But  whether  natural  or  unnatural,  the  words  muft  have  their 
cffeft. 

It  is  very  difficult  to  find  what  (lock  in  hu(bandry  the  teftator 
had  which  would  not  pafs  by  thefe  words,  houfliold  goods, 
cattle,  t5fc.  corn,  hay,  and  all  implements  of  hufbandry. 

Then  follows  tlie  word  Jlock. 

(i)  And  alfo  the  faid  mrfua^e,  /army  find  premifrs, 

roOibljr 


in  the  Time  o£  Lord  Chancellor  Hardwicke.  64 

Poffibly,  if  teftator  had  flopped   here,   it  would  not  have  Bioort»AWK 

done.  ""w^eTh!" 

But  it  goes  on  and  fayS)  belonging  to  my  mefiuage  and 
dwelling-houfe,  farm  and  premiiTes  in  the  faid  leafe. 

Therefore  it  is  very  abfurd  to  confine  the  devife  to  his  ftock  in 
hufbandry,  when  he  has  given  her  all  his  flock  in  the  houfe  and 
meffuagc,  farm  and  premises  comprifed  in  the  faid  leafe^  and 
the  malt-houfe  is  aflually  part  of  the  premifles. 

I  am  of  opinion  that  both  of  them  were  intended  to  be  included      C  ^5  1 
in  this  will. 

I  tliink  it  anfwcrs  even  to  the  depofitions'  on  the  part  of  the 
defendant. 

For  they  fwcar,  when  a  farmer  fpeaks  of  his  ftock,  lie  means 
only  what  belongs  to  hun)andry ;  but  what  would  they  have 
Ciid,  if  tliey  had  been  afked  what  they  thought  he  meant  by 
ftock  in  the  houfe  and  mefluage^  farm  and  premiffes  held  of  the 
defendant  ? 

Thefc  words  are  certainly  explanatory  of  both  ftocks. 

His  Lordfliip  decreed  the  whole  therefore  to  the  plaintiffs  ( i ). 

(i)  Reg.  Lib.  J.  1743*  foL  594. 


RicbarJfoftj  Adminiftratrix  of  the  Will  annexed  of  Mrs*  Wejlbroot    Cafe  23. 
verfus  Greefey  March  7,   I743» 

TH  £  bill  was  brought  to  ftay  execution  upon  a  bond  for 
260/.  and  to  have  it  delivered  up. 
Mrs.  Wejlbrook  in  her  will  fays,  **  Item^  I  give  to  my  fervant  nr,  by  1  will 
^  Jane  Greefe  coo L  to  be  paid  her  within  three  months  after  s'»vei  to  her ftr- 

«m»J^-^t,>>  .  vantO.  500/. 

whhin  tbret 
■rar^t  after  ^.*s  4eatk$  and  in  another  part  fays,  I  give   5/.  a-piece  lo  the    reft  of  my  fervants, 
^fmttoG.  hecamfel  ba%t  tunt  very  wtll  fir  her  before.     And  oya  latter  claufe  gives  her  lands  in 
tnift  to  ^>ay  her  debts  and  legacies.     W,  at  her  death  owed  ^.  260/.  on  bond.     On  the  circumfiance 
4  tb'u  vfiii  tbert  Is  Jufficient  to  take  away  tbe  prefumption^  that  the  legacy  to  as  givtn   In  JatisfaQiom 

'""''"-  _  .^^   .  ^^ 

In  another  part  fhe  fays,  •*  I  give  five  pounds  a-picce  to  thc;^ .  ^^ 
"  reft  of  my  fervants,  but  I  do  not  give  five  pounds  to  the  faid 
"  Jane  Gree/e,  becaufe  I  have  done  very  well  for  her  before.**  , 

By  another  claufe  "  ftie  gives  her  lands  lying  in  different  yyii^  ^^^t.^^^ 
"  pariflies  in  truft  by  mortgage,  or  fale,  or  otberwife,  to  pay//:^«^  /  i<  ^a^*^ 
*'  her  debts  and  legacies,  and  after  debts  and  legacies  are  paid  ^^-~ 

"  then,  licr  ^"     ^^^ 

Mr.  Attorney  General,  counfel  for  the  plaintiff^,  laid  it  down  ^^^^"^  ^  ^^ 
as  a  rule  of  this  court,  that  where  the  legacy  exceeds,  or  is  --^/^  v  /i^^^ 
^ual  to  the  debt,  it  has  been  held  to  be  an  ademption,  -^-> 


(i)   See  NlMls  v.Jurljon,  okU  z  vol.  300.     Bellajh^  v.  Uib<mat^   ante  I   vol. 


< 26,  and  note.  ^^^    ^^"^  y^^^x^^^x^ 


6$  CASES   Argued  and  DetermineJ 

EicHAiDioji  Mrs.  U^eflbro9h  died  m  January  1735,    and  the  legacy  \ras 

▼.  Gftftcfx.  pj^-^  ^Q  Jane  Grecfe  the  i8th  of  -<^/>r/7  1737,  who  lived  two 
years  after,  but  never  thought  of  bringing  an  a£lion  upon 
the  bond.  He  cited  Foiv I er  ytr ins  Fowler  (i),  the  i8tli  of 
May  1735,  before  Lord  Talbot^  who  faid  there  that  no  par- 
ticular afi'edion  ihould  be  a  ground  to  alter  the  general  rule 
of  the  court. 
f  65  J  Mrs.  Greefe  was  only  a  fervant  in  the  family  of  Mrs.  Wefl" 
broohfy  and  there  are  feveral  cafes  much  ftronger,  where  legacies 
have  been  given  to  a  wife  or  children  who  were  creditors  upoa 
the  eflate  of  the  tedator,  and  yet  held  to  be  a  fatisfadlion. 
Lord  Chancellor, 

The  rule  is  to  be  fure  as  laid  down  by  Mr.  Attorney  General, 
%n^  therefore  incumbent  on  the  other  fide  to  (hew,  how  this  cafe 
.  is  dtftingtiilhablc  from  it. 

Mr.  Brown  for  the  defendant  dated,  that  Mrs.  Wejlbrooke  be- 
ing ill  of  the  fmall-pox,  Mrs.  Grecfe^  who  had  never  had  it,  at- 
tended her  during  that  illnefs  at  the  hazard  of  her  own  life,  and 
was  upon  this  account  in  fuch  edeem  with  the  tedatrix,  that  (he 
condantly  dined  with  her  afterwards,  and  was  treated  in  every 
refpcft  as  a  friend  and  companion. 

Lord  Chancellor  prevented  the  defendant  from  going  into  evi- 
dence of  this  fa£iy  becaufc  he  thought  it  ought  to  have  no 
weight  with  the  court. 

Mr.  Brown  laid  a  drefs  upon  intercd  being  paid  by  the  rc- 
prefcntativc  of  Mrs.  Wejlbrooke  on  the  bond  to  Mrs.  Greefe^ 
and  on  the  legacy's  being  given  juft  before  tlie  death  of  the 
legatee. 

He  infidcd  that  the  legacy  was  given  entirely  as  independent 
of  the  bond,  and  as  a  reward  for  her  extraordinary  fervices. 

But  exclufive  of  thefe  circumdances,  he  fubmitted  on  the 
face  of  tlie  will  tlie  defendant  was  intitled  both  to  the  bond  and 
legacy. 

He  allowed  the  generality  of  the  rule  as  laid  down  by  the 
Attorney  General,  but  faid  if  it  was  to  be  examined  into,  ar- 
guments might  be  ufcd  to  fliew  it's  abfurdity  j  for  it  founds  a 
little  oddly  that  if  the  tedator  owes  100  /.  to  A.  and  gives  a 
legacy  of  100/.  A.  fhall  have  nothing,  and  yet  if  he  leaves 
100/.  to  j5.  to  whom  he  owes  nothing,  B*  fhall  have  the  le- 
gacy of  100/.  -  . 

After  debts  and  funeral  expences  paid,  then  I  give,  fa'r. 
Seenis  calculated  to   diew  that  (he  intended  both  debts  and 
legacies  (hould  be  paid,  >^'hich  is  fomething  particular  and  dif- 
ferent from  the  common  form  of  wills. 

A  precaution  taken  that  debts  and  legacies  (hould  be  paid, 
and  likewife'a  precaution  that  no  more  than  the  legacy  of  500/. 
(hould  be  paid,  for  the  teftatrix  precludes  her  from  the  5/.  givem 
to  the  red  of  the  fervants. 

He  cited  Ofatmcf%  cafe,  i  P.  IVms.  408,  which  comes  very 
near  the  prefent. 

(I)  3  p.  jr.  3S3.  s.  c. 


in  the  Time  of  Lord  Chancellor  Hardwicki.  6j 

To  conftruc  it  a  fatisfaftion  of  the  legacy  would  be  to  rejeft  RicHAm»toK 
very  material  words,  viz.  after  the  payment  of  my  debts ^  fcsV^  ^'  ***•*• 
AiVmfon  verfus  Wehh^  2  Vern.  478. 

It  is  a  rule,  where  a  legacy  is  given  chargeable  upon  land. 
It  is  not  due  unleCs  the  perfon  lives  to  the  time  it  becomes 
payable. 

Urged  this  as  an  a^ment  to  (hew  that  this  legacy  was  fub- 
jeS  to  an  accident,  and  a  contingency,  and  therefore  could  not 
be  in  fatisfaftion  of  a  debt,  unlefs  it  had  been  certain,  and  a 
legacy  vefted,  and  abfolutely  in  the  legatee  upon  the  death  of ' 
the  teftator. 

Mr.  Martot  of  the  fame  fide  cited  Graves  verfus  Boyle  ( i ), 
Julj  27,  1739,  before  Lord  Hardwiche  on  Sir  Samuel  Garth^s 
wiU,  where  his  Lordftiip  faid  he  would  not  extend  the  rule  of 
fatiifaSion  farther  than  it  has  gone  before,  and  that  an  intention 
ofateftator  fhould  co-operate  with  the  rule,  and  2  Fern^  270. 
in  Lord  Somen^s  time,  and  Salk.  508,  Cratwiore's  cafe  in  Lord  , 
Harcourt*s  time ;  and  Crompton  verfus  Sale^  2  P.  TVms.  553. 
£^.  Caf.  Ahr,  206. 

Mrs.  Greeje  lived  a  fervant  between  20  and  30  years  with 
the  teftatrix,  fo  that  her  wpgcs  upon  a  realonablc  allowanca 
mull  amount  to  260/.  the  fum  for  which  the  bond  was  given. 

The  teftatrix  does  not  give  Mrs.  Greefe  5/.  becj^ufe  ftie  had 
already  done  very  well  for  her,  which  is  a  circumftance  at  leaft 
to  fliew,  that  (he  intended  her  the  500  /.  exclufive  of  the 
bond. 

The  bond,  be  fides,  was  executed  but  a  month  before  the 
making  of  the  will,  fo  that  (he  could  not  poflibly  be  thought  to 
have  forgotten  the  bond. 

3/r.  Attorney  General  in  reply  faid,  there  mud  be  fome  rca- 
fonable,  fclid  rule  in  thcfe  cafes,  or  elfe  nothing  would  be  fo 
precarious  as  this  kind  of  property. 

As  to  tcftatrix's  expreffion  after  debts  and  funeral  expenceSy  it 
^iU  not  weigh  with  your  Lordfhip,  for  where  the  law  would 
have  done  it  if  not  cxprefTcd,  nihil  operatur. 

As  to  the  obfervation,  upon  the  exception  of  the  5  /.  legacy, 
it  was  a  ihorter  way  of  doing  it  than  to  have  named  every  one 
of  her  fervants,  and  was  merely  to  fave  time  and  trouble. 

As  to  the  latter  words,  hecaufe  I  have  done  very  well  for  her      f  68  ] 
^{/^r^,  means  no  more  than  that  Ihe  had    been  bountiful  to  her 
^^ready,  which  flie  might  be  very  well  faid  to  be  even  after  the 
'-^60/,  was  deducted. 

Loan  Chancellor, 

The  general  rule  of  ademption  is  too.  well  eftabli(hcd  to  be  The  mle  of 
*fputed,  and  it  is  admitted  that  where  a  Icpacy  either  exceeds  f<5-"»P«^"!  *"7 
we  debt,  or  is  equ'il  to  it,   that  is,  where  there  is  a  debt  due  m  j,  b.comc  the 
*"C  tcftator's  Jife-time,  and  nothing  but  a  plain  general  legacy  fixed  rule  of 
Pten  to  the  creditor,  it  fhall  prevail.  \^2'^^._ 

J«jl  to  Ve  difputcd  now  j  but  if  the  maxim  dihltvr  non  pruftimtUT  danart  wtj  to  be  rc«oaiiucr«4*  it 
*^lwthoi4.  ^    ^ 

(1)  Jssst  I  vol.  509. 

Length 


68 


CASES  Argued  and  Determined 


The  covrty  tho* 
they  will  not 
break  the  rule^ 
have  frequently 
Ulif  they  will 
Bot  go  one  joC 
fiutber. 

Diftin^ions 
ivom  the  rule 
mttft  arife  from 
the  circumftan- 
ctt  in  the  will> 
and  not  of  the 
kgacee.^ 


RicHAKDfON  length  of  time  will  not  fuffer  itto  be  fliaken  now,  as  it  is 
▼.  Kxxsx.  become  the  fixed  rule  of  property,  and  yet  the  maxim  detitur 
non  prafiimitur  donare  would  not  hold  if  it  was  to  be  rcconfider- 
cd,  for  the  court  have  always  (hewn  fomc  difTatisfaflion  at  the 
rule,  and  endeavour,  if  there  is  any  room  to  do  it,  to  diftin- 
guifh  cafes  out  of  it. 

They  have  faid  indeed  they  would  not  break  the  rule, 
bat  at  the  fame  time  have  faid,  they  would  not  go  one  jot 
further,  and  have  been  fond  of  diftinguifhing  cafes  fince,  if 
poffible. 

But  then  thefe  didindlions  are  not  to  be  taken  from  par* 
ticular  circumftances  of  the  legatee  dehors  the  will,  fuch  as  rc- 
lationfhip,  affe£lion,  fervices,  kSc.  unlefs  they  are  to  be  found 
in  the  will  itfelf. 

This  brings  it  to  the  queftion,  whether  there  arc  fuch  cir- 
cumftances  in  the  prefent  will. 

I  am  of  opinion  there  arc  fuflicient  here,  to  take  away  the 
prefumption  that  the  legacy  was  given  in  fatisfaftion  of  the 
debt. 

The  words  here,  after  debts  and  legacies  are  paid^  then  Ij^ive^ 
l^c.  are  much  ftronger  than  in  Chanccy^^  cafe,  before  Lord  Chan- 
cellor Kingf  ^^  that  all  his  debts  and  legacies  ihould  be  paid.** 
1  P.  Wms.  408.  410. 

As  for  the  worldly  goods  and  eftate  wherewith  it  hath  pleafed 
God  to  blefs  me,  after  my  debts  and  funeral  expcnces  arc  dif- 
charged,  I  give,  ^r. 

What  does  this  import  ?  why,  that  after  her  debts,  t^c*  were 
paid,  (lie  intended  to  difpofe  of  the  whole  real  and  pcrfonal 
eftate. 

Here  the  legacy  given  to  Jane  Greefe  is  at  fome  d!ftance  after 
other  legacies  5  but  fuppofe  it  had  immediately  followed,  or  fup- 
pofe  it  had  been  the  only  legacy,  would  any  body  have  faid  this 
was  a  fatisfaftion  ?  There  is  no  difference  whether  it  is  placed 
firft  or  laft  in  the  will,  whetlier  it  is  tlie  only  legacy,  or  in  com- 
pany with  other  legacies. 

But  I  think  there  is  a  ftronger  diftin£lion  ftill  from  the  com* 
mon  cafes.  The  teftatrix  fays,  Jane  Greefe  fliall  not  have  5  /. 
bccaufe  1  have  done  very  well  for  her  before  ;  ihefc  words  ap- 
pear to  me  to  be  a  declaration,  that  what  (lie  had  given  her  be- 
fore, ftie  hitended  her  as  a  bounty  merely,  and  not  as  a  fa- 
tisfafticn. 

It  would  be  too  much  for  a  court  of  juftice  to  make  thofe 
nice  diftin£lions  as  to  the  quantum  of  the  bounty  of  the  teftator, 
which  Mr.  Attorney  General  has  attempted,  by  faying  the 
teftatrix  intended  no  further  bounty  than  240 /.  after  the  260/. 
paid.  ' 

I  do  not  reft  it  upon  this  foot  only,  but  look  upon  thefe  words 

to  intimate  the  teftator  meant  the  five   hundred  pounds  to  be 

lenricet  at  the 

I  /.  to  the  other  Servants,  and  lc|acies  to  fervonis  have  never   b:cn   conilrucd   a  latIs&6lIon  for 

cqualljf 


[<59] 


The  vords  he- 
taufe  J  have  done 
nttry  weUfcr 
her  keforef  im- 
ply, that  what 
ihe  had  given 
kcr  before  was 
meant  a  bounty, 

An4  '^^^  ^  ^^' 
laUion. 


The  so<yL  to 
Cr.  equally  a  re- 
ward for  her 


5/.  to 
dchtt. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


<S9 


equally  a  reward  for  *Jane  Greefe^s  fcrvices,  as  the  five  pounds  RicHAiDtow 
was  for  the  other  fcrvants  ;  and  legacies  to  fervants  have  never  ^'  ^**«»** 
been  held  to  be  in  fatisfa£tion  of  debts. 

She  excludes  Jane  Gnefe  from  the  five  pounds  legacy,  becaufe 
flic  has  done  very  well  for  her  before. 

Neither  is  the  argument,  that  it  is  not  to  be  paid  in  three 
mondis,  to  be  thrown  intirely  opt  of  the  cafe,  and  if  it  had 
been  charged  upon  real  eftate  only,  and  not  at  all  chargeable 
upon  the  perfonal  eftate,  I  fhould  have  thought  it  of  greater 
weight ;  for  would  not  the  poffibility  and  contingency  of  lega-*. 
tees  dying  before  the  legacy  became  payable  have  been  taken  into 
confideration,  as  the  legacy  might  not  have  been  payable  at  ill 
if  the  legatee  had  died  before  the  three  montlis :  and  held  fo  in' 
feveral  cafes,  one  to  this  purpofe  was  in  Lord  Somer/s  time. 
To/f/v.  Feitiplace^  2  Vern.  416. 

Where  a  legacy  is  charged  upon  a  mixed  fund  of  perfonal  a  legacy  daxH- 
andreal  eftate,  if  the  perfonal  aflets  are  fufficicnt  the  legacy  is  abkonamiM* 
payable,  though  the  legatee  die  before  the   day   of  payment,  |[i^^*^^,J^^ 
oihcrwife  if  the  legacy  was  out  of  a  real  eftate  only  (i).  fidcnt,  b pay- 

able though  the 
leiatee  die  before  the  day  of  payment«  otherw'ife  .on  real  eftate  onSf  • 

Upon  all  thefe  circumftances  I  am  of  opinion  here  is  enough 
to  uke  it  out  of  the  common  rule,  and  that  this  legacy  is  not  to 
go  in  fatisfa£^ion  of  the  debt. 

His  Lordihip  decreed    that   the    plaintiff   Ihould    pay  the      [  70  ] 
defendant  the  principal  and  intereft  due  on    the  bond  in  fix 
weeks,  and  to  be  without   cofts  5   but   if  the  plaintiff  (hould 
Dot|)ay  it  in  that  time,  the  defendant  was  to  be  left  at  liberty 
to  apply  for  cofts. 

(1)  SccPfiow/?  y.  JlfingJon,  ante  1  Genera!  v.  Mlltier,  pt/f.  iii.  Mr.  Our*f 
t^.  482.  Haliy,  Terry,  ante  i  vol.  502.  note  to  2  P.  W.  61  z.  BtuL  Cq.  Lin, 
FoMj.  Clark,  atite  i  vol.  512.     Attorney     237. 

Pleas  and  Demurrer t^  March  14,  I743«  Cafe  24% 

npHE  bill  was  brought  for  an  account. 

The  defendant  put  in  a  plea  of  a  ftated  account  as  to  all 
matters  herein  before  accounted  for. 

Lord  Chancellor, 

It  is  bad,  becaufe  the  defendant,  as  to  any  errors  charged  in  a  plea  of  « 
the  account,  might  by  fuch  a  plea  effeftually  defend  him felf  ft>wd  account 
againft  the  difcovcry  of  any  error  by  faying  only  it  was  before  terl"^r>llr^f! 

^f^nted  form  ttunttdfor^  is 

bad,  ic  fhonld 
areri  that  It  u  Juft  aa4  true  to  the  beft  of  the  defendant^  knowlc  gs  and  belUf. 

%  He 


7» 

pLKAt      A1l» 
DsMUtftlRS. 

Pleading  to  «11 
except  fttchpartf 
of  the  hiW  as  are 
wot  beran  after 
mifweredf  it  too 


CASES  Argued  and  Determined 


\ 


Cafe  2  J. 


He  mu(l  aver  that  the  dated  account  is  juft  and  true  to  Ac 
bed  of  his  knowledge  and  belief •  So  where  a  dcfeiidint 
pleads  generally  to  all  except  fuch  parts  of  the  bill  as  are  net 
herein  after  anfnvered^  is  likewife  bad,  becaufe  it  is  too  general  (i)i 
you  mud  be  more  explicit  as  to  what  you  plead  to  the  bill. 

(l)  Vide  Salhldy.  Scienee,  z  Vcf,  I*;.  Am;  the  next  cafe. 


March  14,   1743. 


A  bill  brought 
by  a  creditor  of 
teinteftatefor 
soo/.  on  notcy 
charging  that 
the  adminiftra- 
trix  promt  fed  to 
pay  it,  as  foon 


A  Pica  of  the  datutc  of  limitations  by  an  adminidratrlx  ro 
a  Hole  for  100/.  The  bill  charges  that  fince  the  deadiof 
il.o  mrcftate  who  gave  this  note,  the  adminiftratrix  promifcd  lo 
pay  it  as  foon  as  flie  could  get  in  efFcfls  of  the  intedate  to  dif- 
chir^e  it. 

The  plea  13  general,  that  the  defendant  made  no  promifc  to 
I  fliVcould  get  pay  the  note. 

*"v^fll'Tcad        ^^^^  Chancellor, 

^  the  ftatu  "of  ^s  there  is  a  particular  and  fpecial  promife  charged,  the  pica 
limitationi,  and  here  is  'GO  general  (i);  the  defendant  (hould  have  pleaded  that 
that  (he  made  no  ^^  ^^^^  ,^q  promife  to  pay  out  of  affets,  and  therefore  it  muft 

promife  to  pay  ^  .  ^   ;  » 

die  note,  tvtge-  dand  tor  an  aniwer,  with  liberty  to  except* 

meralfforjbe 

Jbould  bai.t  f  leaded Jki.  rjJe  no  promife  tof>a^  out  ofajfets. 

If  the  principal  is  barred,  the  intered  is  fo  likewife. 

Where  a  note  is  given  for  the  payment  of  an  annuity  of  fix 
pounds /w?r  annum  during  the  life  of  the  annuitant,  the  defendant 
pleading  that  he  did  not  promife  to  pay  within  fix  years  is  bad, 
he  (hould  have  pleaded  the  caufe  of  action  hath  not  accrued 
within  the  fix  years. 

So  where  a  note  is  given  for  payment  of  moneys  three  years 
from  tlie  date,  and  an  adlion  is  brought. 

That  the  defendant  has  not  promifed  to  pay  is  bad,  becaufe  h 
IS  executory,  and  therefore  it  fhould  have  been  that  the  caufe  of 
aftion  hath  not  accrued. 

So  where  a  note  is  given  to  pay  100/.  by  indallments. 

That  defendant  hath  not  promifed  to  pay  is  bad,  becaufe  the 
ftatute  of  Ilmitaribns  bars  only  what  wa&  actually  due,  fix  years 
before  the  a£lion  brought. 


C  7'  3 

If  principal  be 
harred,  fo  is  in- 
Ureft. 

A  ^lea  of  the 
ftatute  of  li  mi  ta- 
tioas  xnuft  fay, 
ihe  eaujt  ofaB'ton 
kath  not  accrued 
noitblft  the  fix 
yeartt  that  the 
'defendant  hach 
aot  promifed  to 
pay  within  fix 
yean,  ia  bad. 


(0  See  the  preceding  cafe. 


in  the  Time  of  Lord  Cliancellor  Hardwicks.  71 


Pearfon  vcrfus  Brereton^  March  16,  I743»  C  [  16 

A  Petition  was  preferred  in  behalf  of  Pearfon  and  Mary  his  860/ leftby  will 
wife,  that  860/.  left  under  a  will  to  perfons  intruft/>r  j^"j^*^/2e|Jf'^^ 
Mar^andker  heirs ^  to  be  laid  out  in  the  purchafe  of  lands  might  be  hi  laid  cut  m  tit 
paid  to  the  hufband^  inltead  of  being  inverted  in  land.  funbafepf/ands. 

M.  cenfentiBf 
in  coiirt  Lord  Hardtoitkt  ^rcCttd  the  money  ihpuli  be  paid  to  the  kuftand* 

L^RD  ChANCELLOKj 

I  doubt  whether  I  can  dircft  the  money  to  be  paid  to  tlie 
hufband  notwithdanding  the  wife's  confent,  becaufe  the  heir 
would  have  a  chance,  if  the  wife  died  before  the  money  was  in- 
veiled  In  land. 

But  upon  the  authority  of  a  cafe  at  the  Rolls^  direfted  (the 
Wife  confenting  in  court)  that  the  money  fhould  be  paid  to  the 

Nota  5  Mr.  Brown^  the  king's  counfel,  told  me,  that  in  a  pe*  on  the  vwy^^* 

titloQ  diis  time  twelvemonch  upon  the  very  fame  queftion  Lord  fame  queftion  t 

ftfAwd/- would  not  direft  tlic  money  to  be  paid  to  the  huftand  t^'i"*"®"* 
L  .  JT  -iv  t    «  •  .  '  '^  ago,  waidumif- 

batdifmifred  the  petition.  fed. 

(1)  Rfg*  Lib.  B,  1 7 43/0/.  264.  Oldham  v,  Hughes^  ante  2.  vol.  454.  note; 

[7a  ] 

Beard  vtx[\x%  Beard,  April  e;,  1744.  Cafe  27. 

THE  plaintiff's  hufband,  a  freeman   oi  London,  being  at  ^^^l^^^^^'Sy 
variance  with  his  wife,  in  January   1739,  by  his  will  ex-  hiscftate  real 
ecutcd  at  a  tavern,  gives  all  his  eilatc  real  and  perfonal  to  his  f ««» perfonal  to 
brother,  and  makes  him  his  executor.  ^  makcTwm'e«- 

In  Nnember  1740,  by  a  deed  poll,  he  gives  and  grants  unto  cutorjin  1740^ 

his  wife  all  his  fubftance  which  he  now  has,  or  may  hereafter  h^^'^f^ih^ 
1.-,^  '  '  grants  to  his  Wife 

'"^^-  ^  aJl  hitfubOance 

The  bill  was  brought  by  the  wife  who  infifts  upon  tlic  deed  '"'^'^^  -^^  «ow 
M  and  that  the  will  is  revoked  by  this  fubfequent  a^  of  the  t^J^  Ztl''''^^% 
hofband  in  his  li fe-timc.  wUI  was  'rcvok- 

The  counfel   for  the  plaintiff  cited  Boughton  verfus  Boughton,  ^^ as  to  ati  the 
Ae  sMof  Deeember   1739.      i  T.  M.  625.  and    Harvey  verfus  Vtdfjfjl^ut 
™n«y,  "November  ^^  12th  I739«     Vide  i  T.  Atk.  561.  as  it  cannot opt^ 

retc  ai  agrant^tf 
i?  to  tie  Vfj/c,  the  perfinal  eflatt  mufi  be  diftributj.      1 

toRD Chancellor.  ^     u,      c.     ...   ^        A  Al./J^//.  jCM^ 

A  man  here  has  done  two  very  unreafonable  acts;  if  it  ihould         ^^ ^  ^^ 

«*Ppcn  one  trips  up  the  heels  of  the  other,  it  is  a  very  fortunate -^;^J:i^s^.*.  ^(^^^ 
^g  to  f:t  every  thing  right  again.  /  //  /  ^.  ^^^ 

^A  wife  appears  here  to,be  unprovided  for,  both  before  and  ^     ^^^__  '  

•«»  marriage.  jK^      ^«!^^^ 

^    •  ^  ^^  ^s  made  at  a  tavern,  probably  in  a  paffion,  for  thc'"^^^,^^^^  ^^^ 

'    ™ltol  was  parted  from  his  wife  at  that  time,  by  which  he  ^ ■ ^* 

fr-  ms  his  whole  cftatc  to  his  brother.  ^.^^^^^^ 

t.   y«*.m.  \  After- ^.^- 


72  CASES  Argued  and  Determined 

^BtllJ/  Afterwards  lie  is  guilty  of  another  unrcafonable  aS,  a  gift  to 

his  wife  by  deed  poll  of  a\\  his  fubftance. 
The  quedion  is  which  is  to  take  cffeft, 
A  man  cannot         The  latter  cannot  take  cfFcft  as  a  grant  or  deed  of  gift  to  the 
Se^wrfc'^hls    ^'*^^'  becaufc  tlic  law  will  not  permit  a  man  to  make  a  grantor 
life-time,  being   Conveyance  to  the  wife  in  his  life-time,  neither  will  this  court 
contrary  to  Uw,  fufFcr  thc  -wifc  to  havc  the  whole  of  the  IiufbrUid's  eflate  while 

coirt  fdfferhcr    ^^  ^^  ^*^^"P'  ^^^  ''  "  "°^  ^"  ^^^  nature  of  a  provifion,  which  it 
to  have  the       all  the  wife  is  intitled  to.  (i). 

whole  of  his 

eftace  whilft  he  is  living. 

But  then  another  confidcration  remains,  that  though  it  can 

not  take  ctFcdl  as  a  grant  to  the  wife,  yet  whether  this  is  not  w 

a£l   fo   incon(i(\ent   and   repugnant    to   the    vill^  that  it  may 

amount  to  a  rrvocation,  though  an  a6^  not  ftriiSlly  legal. 

[  73  J  There  are  fcveral  inllmices  in  this  court  where  an  incora- 

An  incomplete    plete  a£t,  and  void  at  law,  has  been   heltl  here  to  be  a  revoca- 

U.v'^ii'asln  this   ^^^^    ^^  ^  ^^^    notwitliftanding,  as   z  feoffinent  nvlihout   livery^ 

cdurtb  Jen  held     l^c\    (2). 

wnr^"*^*^**  ^^^       It  has  been    faid,  this  will   is  proved   and  cftablilhcd  in  the 

ccclefiailical  court,  and  therefore  mull  be  confidercd  ds  a  will. 
Tho'  the  deed         Xo   be  fure   the  ecclefiaftical  court  could   not  do  otlicrwifc, 
otion  ^f'thr^*    ^^^  ^^^'  ^^^^  ^^^^'^  ''^  ^  levocation  of  the  Icgaciej,  under  the  will, 
legacies, yet, the  yet  the  cxccutor  continuing,  it  muft  be  proved  in  the  commons, 
executor  conti-  g^  bv  this  alteration  in  thc  difpofition  cf  the  perfonal  citate,thc 

nuing,  the  will  '       ,  ,1        r        1  r  t  • 

muft  be  proved,  cxccutor  Dccomes  a  trultce  for  the  next  of  kin. 

but  is  become  .1 

txuftcc    ht  ihc  next  of  kin. 

The  next  queftion  is  upon  the  conftru£lion  of  the  11  Geo»  r. 
Jecm  17,  18.  in  refpecl  to  thecullom  oi  Lomion. 
Where  thc  tf  i  If  this  xs  au  iiitcllacy,  it  is  admitted  by  the  defendant's  counfct 

an  iutef^icy,  ihc  it  muft  be  diftributed  5  but  they  have  infilled  here  is  a  will,  whicli, 
law  knows  uo  as  it  IS  proved,  mull  Hand,  and  tlicrefore  there  is  no  inteflacy 
fween  an\bfo-  ^^  ^^^^^  ^^  ^^^  pcrfonal  cftatc  ;  but  if  there  is  an  inteilacy  at  all, 
lute  and  aqua-  there  is  no  difference  in  point  of  law  between  an  abfolute,  and  a 
Jificd  one.  quahfied  inteilacy. 

The  extcutor  Thts  being  the  rule ;  the  executor^  who  from  this  qualified 

muft  in  this  cafe  Jnteftacy  is  now  become  a  truitee,  muft  diftribute  in  this  cafe 
cordins  to  the  according  to  the  cuUom  of  tlie  city  of  London  5  and  his  LordQiip 
cuftom  of  Lff.«»-    decreed  iiccordingly. 

don  as  the  tefta 
tor  was  a  treeman* 

He  declared  likewlfc  that  thc  will  was  revoked  as  to  all  the 
perfonal  eftatc  by  the  det'd  polly  and  yet  k  cannot  take  effect  as 
a  gift  or  grant  of  fiici»  perfonal  eft  ate  totlie  plaintiff,  but  the  faid 
perfonal  eilate  muft  be  diftributed. 

(l)    Fide  Lucas  v.  Luces,    ante  I   vol.     >     («)  Vi^t  Parfjvs  v,  F>r(maK, pojt 'J^l* 
.270.    irntkyat  V.  i^t'athus.  unic  2  vcJ.  97.     S/arrifW  v.  Hara'caj/ii,  po/i  803. 
v.od  apte.    Stoit  Y,  Ajl"^.,  I.  C'vtf.  RrK  60. 


m  die  Time  of  Lord  Chancellor  Hardwicke. 


73 


I 


Cnr  vcrfus  EUtfon^  April  d,  1 744.  Cafe  28# 

tn'lLLIAM  Car^  by  will  dated  in  7///j,    1732,  fays,  "I  S.c.dtcdante 

"  order  all  my  debts  to  be  paid  and  payable  out  of  all  my  "  ^°!-  S59« 

«  real  cftatc  as  hereafter  mentioned,  and  I  hereby  charge  the  merm^«,1indl* 

"  fame  wiih  payment  thereof,  and  my  mind  and   will  is,  that  tcnemcati  and  * 

««11  my  perfonal  eftate  Ihall  be  freed  and  difcharged  from  my  ^'^^^t^menu  in 

"  debts,  and  I  give   and  devife  all  my  mejfuages^  lands ^  tenements  AucuZdl  txi^ 

"  and  hereditaments  in  St,  Helen^Sy  Auckland^  and  elfewhere  in  the  ^^^cwhcrc  in  thd 

**  county  of  Durham^  and  all  other  my  real  ejlate,  unto  Sir*  Ralph  "b^^l^lifj^^^ 

"  Mdhank  and  ■  Hedworth^  and  to  their  executors  and  ad-  hhreal^ateio 

"  miniftrators,  for  and  during  the  term  of  five  hundred  years,  ^^cc«>  ^c.  for 

"  upon  trufts  hereafter  mentioned  5    and  after  the  determina-  ^cuU?  pir. 

"  tion  of  the   faid  term,  /  give  all  the  premiffes  unto  my  dearly  pofes,  and  nccr 

"  heloved  ivife  for  and  during  her  natural  life^  without  impeachment  ^^  <*«5«T">na- 
uryj,,    •'  *  -^   ^  ^  tion  of  the  term, 

fifilf"  to  his  wife 
nf  her  life,  withoat  Impeachment  of  wifte.  All  the  ejlates  corn'mg  onginaUy  from  the  wife,  the  irjiator 
add m man  t^ftter  the  cofyboU/rom  tbt  fretboU,  tbcrefore  by  the  general  words  of  tbe  wiil  the  c:  'ybcid 
hiif&fid,  ^ 

Mr,  SoTtcitor  General  for  the  widow  of  Mr.  Car^  the  plaintiff 
in  the  caufe,  fubmitted  that  a  devife  of  a  copyhold  eftate  with' 
out  a  furrcndcr,  where  the  devifor  had  only  the  equitable  in-     ^^^^^r^e^^^-^ 
icreft,  and  the  legal   in  truftees,  is  fulficient  to  pafs  the  copy- 
hold. 

Andalfo,  that  the  teftator  in  this  cafe  could  devife  the  co-^    y^  y^^.,^^^-^^ 

pyhoid  to  whomfoever   he  pleafcd,  without  any  furrender,  and  — 

that  there  is  fuch  a  confideration  as  this  court  thinks  a  valuable 
one,  and  fufficient  to  fupply  the  want  of  the  furrcndcr. 

To  fhew  that  the  copyhold  palled  by  thefe  general  words,  he 
cited  2  Vern.  Greenhill  verfus  Grcetjkill  679. 

He  ftated,  that  under  the  fettlement  on  the  marriage  of  the 
teftator  with  the  plaintiff,  the  ufes  of  the  real  eftate  paffed  by 
4c  fine  that  was  afterwards  levied :  that  there  was  likewife  a 
furrcndcr  of  the  copyhold  eftate  in  five  different  furrendcrs,  but 
ill  annexed  together;  and  that  there  was  no  declaration  of  the 
'jfa  in  the  court  roll,  but  indorfed  only  on  the  back  of  the  laft, 
*fid  that  they  were  furrendred  and  figned  by  the  fteward  of  the 
fourt,  without  any  of  the  parties*  names  to  it. 

A  doobt,  he  faid,  had  been  made  whether  this  was  regular. 
■  Urd  Chancellor  held  this  was  fufficient,  and  tliat  there  is  no  t,^^^^*^[  fJ|J* 
^^fion  to  fpccify  the  ufes  in  the   court  rolls,  but  the  fur-  render  of  a  copy-r 
'cndcr  generally   would  do,  without  being  more  explicit,  than  hold  the  ufes  of 
kj  this  indorfcmcnt  of  the  ufes  by  the  fteward.  wiSlfu'tTecify- 

ing  them  in  the 

Mr,  Brown  coanfel  of  the  fame  fide  faid,  that  the  words  are  «^''*^'~^^ 
fo  comprchcnfive  they  muft  take  in  copyhold,  or  elfe  after  he  had 
^  fuch  words  as  would  undoubtedly  have  paffed  his  freehold 
*«c,  why  ftiould  he  fupcradd  all  other  my  real  ejlote^  but  with 
» intention  to  pafs  the  copyhold  likewife. 

Y  %  He 


74  CASES  Argued  and  Determined 

Ca«  ▼.  He  dated  the  cafe  more  at  large  of  GreeniilJ  ytttas  Greenhiff 

Lord  Chancellor  alked  whether  Mr.    Car  had  any  other  real 
ellate  b^ fides  what  he  had  in  lyurham  and  Newcafile^  and  it  was 
admitted  he  had  in  other  counties^ 
C  75  ]  Mr,  Crofter  of  the  fame  fide  cited  Anirenvs  and  Waller^  /fi/, 

6Geo,  2.  1733-  ^'^'  Vwer^s  Abr.  title  Copyhld^ p.  237./.  12. 

Mr.  Attorney  General  for  the  defendant,  the  heir  at  law,  cited 
the  cafe  of  Harwood  verfus  Child^Aug*  13,  173^1  and  Elwetly. 
Polhill^  heard  before  Lord  Hardwicie  Jime  10,  1738. 

The  words  there  were  all  other  his  lands  tenements  and  here* 
drtaments  in  Somer/ei/hire ;  and  yet  it  was  held  that  ihefe  words 
would  not  pafs  the  copyhold ;  and  upon  a  reference  to  a  maf- 
ter  to  fee  whether  the  teftator  had  lands  in  any  other  county, 
he  reported  the  teftator  had  no  other  eftate;  and  the  cotirt 
notwithftanding  determined  tliat  the  copyhold  lands  would  not 
pafs. 

Mr.  Onven  of  the  fame  fide  argued,  that  ^he  teSator  by  giving 
each  tenant  for  life  an  eflate  without  impeachment  of  wade,  and 
a  power  of  leafing  for  2 1  years,  fliews  he  meant  only  freehold, 
for  he  could  not  give  the  devifees  fuch  privilege  over  copyhold 
citates,  for  it  would  be  a  detriment  to  the  lord  of  the  manor  of 
whom  the  copyhold  lands  are  holden. 

And  infifted  that  there  was  no  inftance  of  devifing  a  copyhold 
upon  a  term  of  500  years  for  paying  debts  by  mortgaging,  or 
other  wife,  for  a  copyhold  upon  a  mortgage  muft  be  fur  rendered, 
which  is  the  only  method  of  conveying  a  copyhold  ^  and  there- 
fore this  likewifc  is  a  circuniftance  to  (hew  he  meant  only  free- 
hold lands,  to  which  thefe  pewers  and  privileges  can  only  be 
annexed* 

Lord  Chancellor, 
A  Twrfon  who  I  am  of  Opinion  the  truft  of  thefe  copyhold  eflates  will  pafs 

ha^thr beneficial  without  a  furrcndcr  to  the  ufes  of  the  will ;  there  have  been  fc- 
XyhSd"ftit«,  ^'^"^  ^^^^^  ^^  determined,  but  particularly  Tufnal  verfus  Page, 

may dcYife them,   Efijler  ttXtli   I74O.  (l). 

and  they  p^ils  by 

hit  irill    M  well  as  my  vtber  lands,  for  he  could  not  furrender  them  without  haVmg  the  Irgal  tftate. 

Becaufc  the  furrender  muft  be  by  the  perfoii  who  has  the 
legal  eftate  ;  and  when  there  is  no  legal  efta.e  in  the  party  who 
has  the  beneficial  intereft,  it  may  pafs  by  a  will  as  well  as  any 
other  lands. 

This  being  out  of  the  cafe,  the  next  queftion  is,  Whether  here 
•Is  a  fufficicnt  indication  of  the  tcftator's  intention  that  the  truf- 
tees  fliould  have  the  copyhold  as  well  a«  the  real  eftate. 

As  to  this,  the  words  of  the  will  and  the  nature  of  the  cafe 
muft  determine* 

(i)  Ante    %   vol.  37.  S.  C.   King  v.        121.  Macnamara  T.  Joues^  1  Bro.  Cba. 
Jf.ng^    3.  P.  If^,  360.  Macy  y.   Shurmer^       i?/*/.  481. 


MttU  I  vol.  390.  Allffi  V.  PouU$Hy  i.Tef, 


Thcr» 


in  the  Time  of  Lor  J  Chancellor  Hardwicki.  y^ 

There  18  no  difpute  but  the  words  arc  large  enough  to  pafs       Car  ▼. 
the  copyhold,  lands;    there  cannot  polFibly  be  larger  to  pafs      ^t*-"-". 
any  real  intereft  a  teftator  had  hi  lands,  than  a/I  other  tny  real 

(fiate-  (0- 

The  words  then  bciog  large  enough,  the  next  queftion  is,      [  76  J 
Whether  it  appears  to  be   the  intention  of  the  leitator  they 
Ihouid  pafs. 

The  real  edate  was  originally  the  inheritance  of  the  wife, 
confiding  of  part  freehold  and  part  copyhold. 

Upon  the  marriage  the  freehold  lands  were  by  fertlement 
conrcycd,  and  by  the  fine  of  the  hufband  and  wife  to  Sir  Ralph 

MUkmh  and •  Hedwortby  in  trull  for  the  hulband   and  wife 

during  their  joint  lives,  and  the  furvivor,  with  remainder  to  the 
heirs  of  their  two  bodies,  remainder  in  fee  to  che  hufband  and 
bis  heirs, 

Mr.  Car  and  his  wife  Hkewife  made  a  furrender  of  the  copy- 
hold  lands  to  the  fame  truftees,  and  for  the  fame  purpofes  with 
the  freehold  lands. 
F       After  this  the  hufband  makes  his  wilU 

What  appears  to  be  the  intention  ? 

Why,  as  the  wife  had  been  fo  generous  as  to  give  'he  remain- 
der in  fee  to  him,he  was  willing  to  return  the  compliment  to  her, 
batyo^  modo^  and  qualified  with  a  charge  for  payment  of  debts, 
and  fo  lunited  that  all  her  children  by  any  future  hufband  might 
take  in  ftricl  fcttlement. 

It  cannot  be  prcfumed  that  the  teflator  intended  to  fever  the 
copyhold  which  came  at  the  fame  time  with  the  freehold,  ahu 
therefore  this  is  a  flrong  circumftancc  to  indicate  the  tellator's  in- 
tention; and  to  conftrue  it  otherwife  would  be  to  difmembcr  the 
cftate,  which  could  never  be  meant,  when  he  dcvifcs  them  to 
the  fame  trudees  as  were  under  the  fcttlement. 

The  obje£lions  deferve  to  be  confidered. 

That  giving  each  tenant  for  life  an  eftatc  without  impeachment 
of  waftc  is  not  applicable  to  copyhold. 

But  in  fuch  a  comprehenfive  will  as  this  is,  it  is  not  neceflary 
to  lay  fuch  ftrcfs  upon  the  words  wkhotdt  impeachment  ofivajiey 
^  they  may  be  looked  upon  as  furplufage  with  regard  to  the 
copyhold  eftates. 

Forin  fettlements  of  great  family  eftates  it  frequently  happens 
that  real  and  copyhold  eftates  lie  blended  and  intermingled  to- 
gether. 

The  lord  is  not  bound  indeed  to  admit  a  tenant  according  to 
•he  exprcfs  terms  of  the  truft,  where  contrary  to  the  form  of  a 
legal oanveyance.     But  the  fecurity  of  the  lord  is  admitting  a       [  77  ] 
truftccto  the  inheritance,  by  which  the  fines,  heriots,  cfcheats, 
W^.  arc  fully  fecured  to  him. 
Cafes  have  been  mentioned  on  both  fides. 

^  But  it  is  very  difficult  to  make  cafes  tally  exadly,  becaufc 
Circumftanccs  are  material  in  thefe  cafes. 


L 


( i)  Vide  Smith  y.  Baktr,  mtt  I  vol.  386.  natt. 

*   3  It 


77  CASES  Argued  and  Determined 

Cae  V,  i^  1^35  been  determined  in  this  court  that  where  there  is  t 

Z.LXSOK.      charge  for  payment  of  debts  on  copyholds,  and  no  farrender, 

X^'r^furrcL  y^^  *^  ^°^^  ^''"  ^"pp^y  *^-  ^^^  ^^^^  °^  -^^^'^  ^^'^*^^  ^^*^^ 

dcro/ a  Copy-     was  only  a  copyhold  for  three  lives,  and  not  of  inheritance, 
bold  where        which  was  the  reafon  of  the  decree  tliere* 

tlicre  isachaige 
.npun  it -for  payment  of  de^s   (l). 

The  material  circumllance  here,  is  the  intention  of  the  tef- 
tator  to  reftore  the  eflates  to  the  wife,  from  whom  they  origi- 
nally came,  and  therefore  he  could  not.  mean  to  difracmbcr 
and  fever  the  copyhold  eftate  from  .the  freehold.  His  Lordfhip 
decreed  the  copyhold  land  paiTed  to  the  truftees  by  the  general 
words  of  the  will* 

(i)  Sec  note  2,  to  3  Cox*s  P,  IK  98.      v.  Eboral,  3    Bro,  Cha.  Rtp.    188,  and 
To  which  note  add  the-cafes  of  Lindo^f     Ktntljb  v.  Kentijb^  ibid,  957. 


Cafe  20.  Rofenvell  verfus  Bennett^  April  17,  1744. 

^.  by  his  will      A-psHE  defendant's   father,    by  his  will,   "  devifcs  all  his 

•*iv»c  all  his  real  I  .  .  __-  '  ..  .-.  - 


\  all  his  real 


T 


fnd'pcVonai  *  A  **  real  and  perfonal  eftate  equally  among  his  children , 
eftate  enuaiiy  **  and,  in  the  conclufion  of  his  will,  diredls  his  executor  to  lay 
dwT^  and^^^lt"  "  °^'  ^  ^^^"^  "^^  exceeding  300/.  in  putting  out  the  defendant 
theconciuflon  of  "  apprentice." 

it»  dirc^ks  his 

executot  to    lay  out  a   fum  not  e^iceeding   300/.  in    pqtdng   out  the  defendant)  his  font   ^'^ 

prentice* 

B,  in  his  life-time  lays  out  2co/.in  putting  out  the  defendant  cltrk  to  a  perfon  in  the  nary  office, 
and  dies  without  rcToking  his  will.  Evidence  allowed  to  be  read  of  the  teilator*8  declarations  dut  this 
^vanccment  ihouldbe  an  ademption  of  the  legacy  (i). 

a^^^^ry^  The  teftator  in  his  lifetime  lays  out  20cA  in  putting  out  the 

•  ^      y  -.y  defendant  clerk  to  a  perfon  in  the  navy  office,  and  dies  without 
^yir^.^/-^^     revoking  his  will. 

i^Q^^'"^-^^  It  was  infifted  for  the  plaintiff,  this  muft  be  conCdered  as  an 

- —  ^j^A^     ademption  of  the  legacy,  and  offered  to  read  evidence  of  the 
>^*'^^^  •  "'^^*'     teftator's  declarations  to  this  purpofe. 

It  was  oppofed  by  the  defendant's  counfel,  as  being  contrary 

ftatute  of  frauds  and  perjuries,  and  that  no  weight  ou^ht 

laid  upon  it,  being  parol  declarations  only ;  and  befides, 

father  fufFering  his  will  to  itand  unaltered,  is  a  favourable 

circumftancc  for  the  def^ndantt 


(0   In  the  following  cafes  ^7^7;r^  of  FMner,    t  Bn,  Cba,  Rep,  296.    Lord 

the  intention  was  admitted,     Chtipmnn  Tburl^w  faid,  that  evidence  could  not 

V.  .W/,  2  rem.  646.  PiU  V,  PiU,  I  Cba.  be  read   to  prove,    what   the  teftator 

Rep,  199.     Sbudatv.  Jekyl,  ante  2  vol.  meant  by  the  w^rds  ufed  in  his  will,  but 

518.     BiggUfien  y.   Grubby  ante   2   vol.  it  might  as  to/tf^?/,  upon  which  the  tef- 

48.     Mufcal  V,  Ma/cat^  I  ^</ 323.  £/-  tator  made  his  will.     As  to  the  general 

lifin  V.  Cooifon^  2  Bro,  Cha,  Rep,  307.     3  dcdrine  of  Satisfa^ion,  fee  Btllafis  v. 

Bro,  C^0,  kcp.  61.  S.  C.   In  JtafOik  v.  Utinvaft^  antt  i  vol.  426,  note  2. 

LoRO 


in  the  Time  of  Lord  Chancellor  Hardwicke.  78 

Lord  Chancellor,  ^b^nn^t'' 

I  am  of  opinion  this  evidence  ought  to    be  read,  and  fliall   #^  '   *     [a^^ 
judge  of  die  weight  of  it  afterwards.  ^.^i^^  -   ^2^tie>»-^^ 

The  putting  out  a  fon  clerk  in  any  of  die  offices,  is  as  much  •^-   r^^^^^^^p 

an  advancement,  as  putting  him  apprentice  to  a  trade  5  and  as      •,  ^^ 'T^z.A^ 

this  aft  of  the  teftator  after  making  his  will,  is   not  a  revoca- ^V^  ^^ ..  ^  ^^„^,>^^.,^ 
tion  of  the  will,  but  an  ademption  only  of  the  defendant's  le-  ^^ 

gacy;  lam  of  opinion  the  plaintiff  ought    to  be  let  into  this  —  -    " 

evidence,  to  ihew  the  teftator's  intention,  and  it  has  been  done 
m  fcvcral  cafes ;  one  before  Lord  King^  one  before  Sir  Jofeph 
JckjH^  and  another  before  Me,  upon  an  appeal  from  a  decree  of 
^ixThmas  Ahney%  at  the  Rolls. 

Pain  vcrfus  Ben/cn  and  Palmer,  jfpri!  23,   1 744.  Cafe  ^J^rff^T^ 

CfHO  MA  S  BellafiSy  September  14,   1 721,  made  his  will  as  T.  J?,  by  his 
*  follows  :  I  appoint  all  fuch  intereft  as  (hall  be  made  upon  ^lU  appointi 
nj  pcrfonal  cftate   fliall  be   paid  to  my  father  Thmas  Bella/is^  ihan"be  mad«^of 
during  his  life,  and  to  my  mother  Mrs.  Ellizahctb  Bellafu   after  his  pcribnai 
hisdcccafe,  in  cafe  flie  fliall  furvive  him,  during  her  life,  for  J„^huathcr'"^ 
tkcir  refpeftive  ufes ;  and  after  the  deceafe  of  my  father  and  during  his  life, 
mother,  I  give  all  the  refidue  of  my  faid  perfonul  eftate  and  »"<*  **tc«r  his 
cftfts  to  my  brother   and  fiflers  Charles,  Mary  and  Elizabeth  SrVo?hcr 
Bellafs,  znd  the  fifters  of  my  dearly  beloved  wife  deceafed,  Mir^  life,  and  after 
I     tbaPairty  and  R^^becca  Pain  (the  plaintiffs)  to  be  equally  divided  ^^"^1'""'^^'. 
j     amongft  them,  fliare  and  fhare  alike  ;  and  in  cafe  of  the  death  of  ofYis  pcrJonal*^ 
;     «)f  brother,  or  any  of  vtyfifiers,  or  wife's  fflers,  before  me,  or  the  cftaic  to  his 
f    Jmnwr  (f  my  father  and  mother,  I  do  appoint    his,  her,  or  their  ^^^l^  ^^^^ 
fiarts  to  be  dfuided  amongfl  the  furvivors  of  thenu  thd  filters  of  his 

late  wifj  Mar 
^^ViiJinteea  Pain^  ihare  and  ihare  alike  \  and  then  fiiys,  in  cafe  of  the  death  of  my  brother,  or  uny 
»*n»yfiftcn,  or  wife's  fiften,  befortmey  cr  thtjurulvor  uf  nyfathtr  andmQtbcr^  I  appoint  his,  her,  or 
t^  flures  to  be  divided  among  the  furvivors. 

^tkrctber  died  in  the  teftator's  life-time,  but  after  the  will  was  made,  and  his  fifteri  in  the  life-time 
•f  the  teftator* smother,  who  furvived  her  huiband,  but  is  l^ncc  d?-<id.  Martha  and  Rebecca  Pain  cbim 
^ftfiyttcofT.  ^.'s  perfonal  eft.ite.     Tbtj  are  iatitled,  at  tbt  only  furvHing  Ugateet  at  tke  death  of  the 


Mf^tf/be  t^tmr'tfathtr  and/netbert  to  tbf  whole  refdue  of  T.  B,^x  eflatc^  to  the  atcunmlatod Jbflr^ 

^  fteftrfruvbo  art  dead,  as  wcti  as  their  orig'tM/ffth  {1),  ^  y         .^j^f^r^^ 

The  teftator  died  in  1722,  without  revoking  his  will.  ^^ ,/^yi-^-^'  -^Z/- 

darUs  BiUafts  died  in  the  teflator's  life-time,   but  after  the 
making  of  the  will,  Mary  and  Elizabeth,  the  tcftator's  fiilers^^ 
^  in  the  life-time  of  the  tcllator's  mother,  who  furvived  her 
hnftand,  but  is  dead  fince. 

The  bill  is  brought  by  Martha  and  Rebecca  Pain,   againfl  the       ^    . ,    . ^^ 

^^^imt  Benfon  (the  confignee  of  the  money  arifing  from  the      j-*—  ^  .j^jl 

teftator's  pcrfonal  cflatc)  for  the  refidue  of  the  faid  cftate,  ^vi\^^^^  Cy^'y 
4«  die  fame  may  be  paid  to  them.  ""  A  2f^  /</  i^i^^^ 

it  vas  infilled  by  the  Attorney  General  for  the  plaintifft,  that  /^^^'^ 

••Acywcrc  the  only  furviving  legatees  at  the  death  of  the  furr  ^  _. 

T*^or  of  tcftator's  father  and  mother,  that  they  are   the  only 

Jl)  So  WerTUge  v.  Churchill,  3  Bro,  Cha.  Rep.  465. 

F  4  perfons 


79  CASES  Argued  and  Determined  • 

Paih  ▼.      perfons  intitled  to  the  whole  reHdue  of  the  teftator's  eilatej  u 

BtNioir.      ^gji  ^j^^  original  as  accumulated  (hare. 

The  counfel  for  the  defendant  Charles  Palmer  infiftcd,  that 
on  the  death  of  Ckarles  Bellajts^  Mary  Bella/is^  and  his  late 
wife  Elizabeth  Bellafts^  became  intitled  by  virtue  ofj  and  under 
the  faid  will,  each  of  them  to  one  fourth  part  or  (hare  of  the 
faid  Charles  Bellafis^  of  and  in  the  balance  remaining  in  Benfw^ 
hands  \  and  that  on  the  deceafe  of  Alary^  who  died  inteftate  in 
the  life-time  of  the  defendant's  late  wife ;  the  faid  Elizabeth 
became  intitled  under  the  faid  will  to  one  third  part  of  the  ori- 
ginal part  or  fliare  of  her  faid  (ifter  Mary^  of  the  faid  perfooal 
edate ;  and  that,  on  the  faid  Marf%  deatli,  the  defendant's  faid 
wife,  and  the  teftator^s  mother,  as  only  filler  and  mother  of 
Mary^  became  alfo  intitled  by  the  ftatute  of  diftributions  of 
inteftate's  eftates,  each  of  them  to  a  moiety  of  Marf%  fourth 
part,  or  ihare  of  the  original  fifth  part  or  Ihare  of  the  faid 
Charles^  of  the  faid  tedator's  perfonal  eftate :  That  he  having 
taken  out  adminidration  to  his  wife,  is  intitled  to  the  feveral 
parts  or  (hares  of  tcftator's  perfonal  edate  whereto  his  wife 
Elizabeth  became  intitled,  on  the  refpedlive  deceafes  of  ObarUs 
^nd  Mary. 

For  the  defendant  were  cited  Barnes  verfus  Ballard^  (i)^ 

1  Geo.  I,  1728,  on  tlie  fir d  of  June^  before  Lord  King  ,  "  there 
"  was  a  devife  to  four  children  of  500  /.  a-piece  at  eighteen,  or 
*•  day  of  marriage ;  and  in  cafe  any  of  the  children  die  before 
"  the  age  of  eighteen,  or  marriage,  then  to  the  furvivon,  or 
*•  furvivor  of  fuch  furvlvors ;  one  of  the  children  died  a  minor, 
'*  and  then  it  furvived  to  three;  another  afterwards  died  a. 
«'  minor  -,  and  the  quedion  was,  whether  the  (hare  that  came 
**  by  furvivorftiip  to  the  lad  deceafed  minor,  (hould,  upon  the 
'*  minor's  death,  furvive  again;  and. held,  it  (hould  not;  it 
*'  came  before  Lord  Hardwicke  in  1740,  and  this  point  ac- 
«*  quicfced  in."     Perkins  verfus  Micklethwait,  1  P.  IVms.  274. 

2  Cha,  Rep.  131.  Rudge  verfus  Barker^  Tr.  Term  1735,  be- 
fore Sir  Jo/eph  JekylL    Caf.  in  the  time  of  Lord  Talbot,  1 24. 

It  dood  over  till  the  laft  day  of  caufes  in  the  term,  and  then, 
being  May  the  jih,  1744,  his  Lotd(hip  gave  judgment, 
r  Jq  ]         l^RD  Chancellor, 

A  bill  is  brought  to  have  an  account  of  the  reCdue  of  the 
perfonal  edate  of  Thomas  Bellajis,  and  that  it  may  be  paid  to  the 
plaintiffs. 

The  principal  defendant  is  Charles  Palmer^  who  married  Eli^ 
zabeth  Bellqfisi  one  of  the  teftator's  fiders. 

The  quedion  is,  whether  the  whole  accumulated  (hare  of  the 
perfons  who  are  dead,  as  well  as  the  original  fifth,  doth  go  over 
to  the  furvivors  at  the  death  of  the  furvior  of  father  and  mother 
of  the  tedator. 

I  am  of  opinion,  that  not  only  the  original  (hare  in  die  rt^ 
^dmm  of  the  perfonal  eftate  does  furvive,  but  the  a^cumvlate4 

(i)  S.  Q,  ^ted^  Ca.  temp,  TM.  !«}• 

ib^rc 


in  tlie  Time  of  Lord  Chancellor  Hardwicu.  8a 

(hare  furvivcs  likcwifc ;  and  I  found  my  opinion  on  the  particular      Z^^^  ^' 
penning  of  this  will. 

It  hu  been  infifted,  that  it  is  not  fubje£l  to  any  new  furvivor- 
ilup ;  and  I  do  agree  tliis  is  the  general  rule. 

As  vhere  a  man  gives  a  fum,  fuppofe  of  looo/.  to  be  di-  >^.  g»v"  looo/. 
wlcd  amongit  four  perfons,  as  tenants  in  common,  and  that  if  one  ^l^^foL  ■I'^il- 
oftfacm  die  before  twenty-one,  or  marriage,  that  it  ihali  furvive  nanuineom- 
ft^thc  other :  if  one  dies,  and  three  are  living,  thcfliare  of  that  ^^^  anddireO^ 
one  fo  dying*  will  furvive  to  the  other  three ;  but  if  a  fccond  iie^bcftlreii^or 
(Bes,  noching  will  furvive  to  the  remainders  but  the  fecond's  marruge.  it 
original  ihare^  for  the  accruing  (hare  is  as  a  new  legacy,  and  there  Jle  oAer'-'^lf* 
ii  no  further  fnrvivorlhip  ( i  )•  one  dies,  'his 

iliarc  will  fum 
vri«tDthe  other  three  i  bat- if  a  (ccond  dlci,  nothing  will  furvive  but  his  ^i^inal  QiuCf  foctheaca^* 
i^l  km  was  as  a  new  legacy. 

Barnes  verf us  Ballard,  and  the  reft  of  the  cafes  cited  for  the  J^^r^r^^ 
defendant,  are  all  of  this  general  kind.  ^  '  J^      ^ 

If  thU  had  been  like  thofe  cafes,  and  the  penning  of  the  will  t^U^^^^"^ 
had  warranted  it,  I  (hould  have  been  of  the  fame  opinion.  //^  Z^^*^*^^  '^^z / 

By  the  will  he  fays,  **  and  in  cafe  of  the  death  of  my  bro-  ' 

thcr,  or  any  of  my  Gders,  or  wife's  fillers,  before  me,  oc  the 
furviTor  of  my  father   and  mother,  I  do  appoint  his,  her,  or 
their  (hares,  to  be  divided  amongft  the  furvivors  of  them. 
What  is  the  eflfeft  of  this  claufe  ? 

Here  is  an  exprefs  diredion,  that  if  any  (hould  die  before  the 
te&ator,  it  (hould  furvive  to  the  others. 

One  of  them  died,  and  therefore  his  fliare  did  go  to  the  fur*     C  ^1  ) 
tirors. 

And  if  it  had  not  been  for  this  claufe  of  furvivorfhip,  to  take 
place  before  the  death  of  the  teftator,  this  would  not  have  fur- 
^'ved  at  all,  but  muft  have  been  cpnfidered  as  an  undifpofed 
P*rt  of  the  teftator's  perfonal  eftate. 

Thdn  I  will  fuppofe  another  had  died  in  the  teftator's  life- 
time. 

Would  the  original  fifth  of  him,  who  died  fecond  in  the  life- 
^nie  of  the  teftator,  have  gone  over,  and  the  (hare  which  fur- 
'^vcd  to  him  upon  the  death  of  the  firft,  have  gone  over  likc- 
Mfe? 

Undoubtedly  both. 

Then  what  is  the  confequence  arifing  from  this  ?  Why,  that 
^c  te(tator  meant,  not  only  the  original,  but  likewifc  the  ac- 
cumulated (hare  (hould  go  over. 

Then  the  queftion  is.  Whether  I  can  put  a  different  con- 
ftruftion  on  the  vtox^Jbare  in  one  cafe  than  the  other? 

There  is  no  doubt,  but  a  man  may  make  his  will  fo,  that  ^  ^^"  ^"^ 
whatever  he  gives  originally  to  tenants  in  common,  and  what  that  wiSt is  ori- 
ginally given,  and  what  accrues  by  others  deaths,  ihall  go  to  the  furvivors.. 

(i)  So  Bmrgravi  ▼.  Wbitwci.  2  Cba.      Tali.  124.     Ex  fart i  fTif,  I  Br9.  Cha. 
^^131.     Perkins  v.  Micilethwmite,   l       Ref,  575. 
V  ^*  *7S •    -ft^jfr  V.  Bariirt  Co.  temf. 


8i 
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Thf  intention 
ot'  tcft^tors  ill 
tnri'e  cite.s  is 
to  present  *ny 
thing  going  to 
iWangeriy  To 
that  former  de- 
terminations arc 
contrary  to  their 
intention,  tl\o' 
€Ooliileuc  wicli 
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fhall  likcwifc  accrue  to  them  by  the  death  of  others,  (hall  go  ta 
the  furvivors. 

Then  the  queftion  is,  whether  tlic  tcftator  here  has  not  «•!• 
prelled  fuch  intention  ? 

I  am  of  opinion  he  has  pl.iinly  done  fo  :  and,  indeed,  the 
meaning  of  this  teftator  was,  that  the  refidue  of  his  perfonat 
dtate  ftiould  go  amongfl  fuch  pcrfons  as  fhould  be  living  at  the 
death  of  his  lather  and  mother. 

I  am  more  inclinable  to  make  tliis  conftruftion,  bccauft  f 
much  queftion,  whether  the  determination  of  former  cafes  has 
not  been  contrary  to  the  intention  of  the  teftator,  though  con— 
fiftent  with  rulss  of  law  :  for  the  intention  of  teftators  is,  t3 
prevent  nny  part  from  going  to  llrangers,  for  whom  they  had 
no  kindnefs,  and  could  not  be  fuppofcd  to  have  in  their  view  at 
the  time. 

rules    of    Uw. 

But  the  rule  is  now  fettled,  and  I  do  not  vary  it  in  the  pre* 
fent  cafe,  becaufe  I  am  of  opinion,  that  here  are  exprefs  words 
which  ftiew  the  teftator  meant  not  only  the  original  gift  to  the 
legatees,  but  what  accrued  likewife  by  tlie  deaths  of  thofe  pcr- 
fons, ftiould  p;o  to  the  furvivors. 

And  therefore  his  Lordftiip  decreed  an  account  of  the  refidue| 
and  tliat  the  whole  (hould  be  paid  to  the  plaintiffs  (i)» 

(ij  Reg.  Lib,  B.  1743,  fol.  363, 


Cafe  31.  Norrls  verfus  Le  NevCy  Aprii  zZ^  1744« 

TH  E  commifTioners  who  had  been    appointed  to  fcttio 
the  boundaries  between  the  parties,  and  for  feparating 


S.  C.  ante  16. 
Semb. 

A  nominal  ma- 
nor will  pafs 
under  the  gene- 
ra! words  roef- 
fu.tges,  lands, 
tenrmenrsy  and 
herediiaments. 


Aa^a^flfz^ 


freehold  and  copyhold,  certified  to  the  Chancellor  a  doubt  they 
had,  whether  a  manor  was  included  under  the  words  lands^  te^ 
neinentSy  and  hereditaments ^  in  the  conveyances  of  old  Oliver 
Le  Neve. 

Lord  Chancellor, 

There  is  no  queftion,  but  a  manor  may  pafs  by  the  word 
hereditaments. 

The  queftion  then  will  be.  Whether  it  will  pafs  as  it  is  placed 
./.f  .  i"  thefe  two  conveyances  ? 
-// ^/JVJ.jjj  ^]^g  firft  deed  are  thefe  words,  "  alfo  all  thofe  mcfluagcs, 
**  lands,  tenements,  and  hereditaments,  of  the  faid  Oliver  L9 
**  JVnv,  fituate,  lying  and  being  in  the  towns,  fe^r." 

This  is  large  enough  to  take  in  any  of  the  lands  in  the  places 
before  mentioned. 

Now,  where  a  man  is  making  a  general  fettlemcnt  of  his 
eftate,  I  am  of  opinion,  that  a  nominal  manor  will  pafs  under 
thefe  general  words,  though  there  is  a  fort  of  heraldry  in  the  law 
in  fome  cafes  \  as  for  inftance,  in  tlie  ads  of  parliament  relating 
to  the  clergy. 

As 


in  the  Time  of  Lord  Chancellor  Hardwickb«  Sz 

As  to  coinpri2edy  or  nient  comprized^  In  the  law,  upon  this  No«n8  y. 
hcjid,  enjoyment  will  determine  whether  it  is  comprised  ^*  N«f£. 
or  not. 

The  c^mmiflioners  had  nothing  to  do,  in  fetting  out  boun- 
daries, to  confider  it  as  a  manor,  but  only  to  diitinguifh  free- 
hold from  copyhold  :  for  manors  do  not  properly  confift  of  metes 
and  bounds,  therefore  I  will  qua(b  the  certificate  of  the  com- 
miliioners  (i). 

As  to  the  queftion,  Whether  the  expence  of  the  commiflion 
ihaH  fall  upon  the  plaintiff  only  ? 

There  does  not  feem  to  have  been  any  default  either  in  the      f  B3  J 
plaintif  or  defendant,  that  thefe  lands  are  mixed  and  confound- 
ed;  and  therefore  it  would  be  hard  to  throw  the  whole  upon 
die  plaindflf. 

But  then  the  difficulty  will  be,  whether,  as  the  defendant's 
iDtcreft  is  much  more  inconfiderable  than  the  plaintiff's,  he 
fbouldbear  the  expence  equally  with  the  plaintiff. 

I  do  not  know  any  inflance  where  the  court  have  taken  this 
into  their  confideration,  where  the  value  of  the  eflate  belonging 
to  bodi  parties  is  confiderable,  though  not  equal. 

For  it  is  pofGble,  nay,    even  probable,  that   the  confufion  Though  the 
njight  arife  from  the  eflate  of  lefs  value  :  and   if  I   was  of  ''^^wcft  of  one 
opinion  diat  the  eftate  of  lefs  value,  fhould  bear  the  propor-  fnconfii^Wc 
tion,  according  to  its  value,  I  mufl  dire£l  an  account  before  a  thm  the  intereft 
Matter,  which  would  be  attended  with  a  much  greater  expence  to  ^^^/^fV^.^' 
bodi  Gdcs,  and   therefore  I  had  better  keep  to  one  uniform  equally  the  ^- 
mcthod,  than  lay  down  a  new  rule  of  this  kind,  for  it  would  be  pcn«  of  a  com- 
moft  mifchievous  to  the  parties  tliemfclves  (2).  h^J^flL 

feparating  freehold  and  copyhold. 

(i)  ^  His  Lordfhip  doth  order,  that  (2)   Decreed,  that  one  moiety  of  the 

**  Aich  part  of  the  faid  certificate  where-  colls  fhould  be  borne   by  the  plaintiff; 

**  hythcfaid  commiffioners  certify  iheir  the  other  moiety  by  the  defendant.  Reg. 

*'^douht  concerning  the  faid  manor  and  Lib,  B,  1743. /»/.  362. 
**  coort  lect,  be  qaafticd  ;  the  fame  not 
^heiflg  warranted  by  the  commifTioQ.'* 


Furmval  verfus  Crew,  May  i,  1744.  Cafe  32.  i^ 

IN  1682,  tlie  defendant's  grandfather,  Mr.  JohnCrew^  be-  tord Hardwicim^  ^    a 
^  ing  feifed  in  fee,  "  made  a  leafe  the  24th  of  Odfoher  1682,  ft^„ct!  onw?^^  > 
^  to  Thomas  Moor,  in  coniideration   of  his   furrendering  of  a  cJe,  was  ^iJZ  c'^y-  /^ 
"  former  leafe  of  the  premiffcs  in  queiiion,  whereof  there  were  <>P«p«on»  the      vj^ 
**  two  lives  in  being  5  and  in  confideration  of  one  hundred  and  \^^lx.^:^^ r-^yf 
^  thirty-fix  pounds   in  hand,  paid  by  the  faid  Thomas  Msor^  leafe,  with  a  *'___ 
^  Mr.  John  Crew  demifed  to  Thomas  Moor  and  his  aOigns,  a  ^^wi' lo^'b^^^^^^r' 
'' mefluage  m  Elton,  with  the  appurtenances,  to  hold  to  the  inf«rtcdinit,  u  '*^ 
**.  £ud  Tbomas  Moor,  and  his  affigns,  for  the  lives  of  him   the  well  upon  <^tj$^^,^, 

*  laid  Thomas  Moor,  Margaret  his  wife,  and  Ji^A/i  his  fon,  and  ^illlolnivci^  ^^ 

*  the  life  of  the  longeft  liver  of  them,  under  the  yearly  rent  of  a«  upon  the     *     -^^ 
?  loctj-thrce  (biUsngs  and' eight-pence  ;  and  iu  the  faid  leafe  death  of  the  oii*-    --- 

<«  Thomas     ^^^^^^^^^J^^ 
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FvB»rvAL  ^    €€  "TThomas  Moor  covenants  for  himfelf,  his  executors,  admini- 
(c  ftrators,  and  afligns,  and  doth  agree  to  and  with  the  faid 

ii>  J^/.^  y^  **  y^^^  ^^^'"^9  ^^^  ^^*^^  *"^  affigns,  that  Thomas  Meotf  his 
'^A^/^t/j^if-^  **  executors,  bfc.  at  the  death  of  any  of  the  lives  a&rcmcn- 
/3e^^^^  ^^^tfoned,  which  (hall  firft  happen,  ihall  pay  to  John .  Crevo^ 
/J/^x£t^€^.'/^7^-  *•  his  heirs  or  afllgns,  within  twelve  months  next  enfuing 
**  fuch  death,  the  fum  of  fixty-eight  pounds  in  the  name  of 
**  a  fine  (i),  for  every  life  added  or  renewed,  from  time  to 
'^  time,  according  to  the  true  intent  and  meaning  of  thefe 
««  prefents;  and  the  faid  John  Crew  for  himfelf,  his  heirs^ 
**  executors,  and  afligns,  doth  covenant  and  agree,  to  and 
•*  with  the  faid  Thomas  Aloor,  his  executors  and  adminiftra* 
**  tors,  that  the  faid  John  CrrWf  his  heirs,  executors,  and  af- 
r  84  ]  '*  figvis^Jball  and  will  (for  the  cpnfldcration  of  the  faid  fum  of 
*^  68  /.  to  be  paid  to  the  faid  John  Crrw,  his  heirs,  Wf.  at  Crew-^ 
**  hallf  or  at  the  place  where  the  faid  hall  now  ftands,  in  the 
<<  name  of  a  fine,  for  adding  one  life  to  the  remaining  lives 
**  afore-  mentioned)  exett/te  orie  or  more  leafe  or  leafes^  under  the 
**  fame  rent  and  covenants^  as  are  cxprefled  in  thefe  prefents^  and 
^  foto  contviue  the  renewing  of  fuch  leafe  or  leafes  to  Thomas  Meer^ 
*<  or  his  a{fi;:ns,  paying  as  aforefaid  to  the  faid  John  Grenv^  lu^ 
«♦  heirs  or  afligns,  the  (um  of  68/.  for  every  life  fo  added  or  ic-» 
^<  newed  as  aforefaid,  from  time  to  time,  according  to  the  tniQ 
<<  intent  and  meaning  of  t|ie  faid  indenture.'*  (a]. 


(1)  *'  For  to  add  one  other  life  to  the 
••  rcmainiDg  two  liycs,  and  fo  to  con^ 
*•  tittue  the  renewing  of  this  Uafe  w 
'  **  lea/es,  paying  as  aforefaid  to  the  faid 
««  John  Cretvi  the  fum  of  68/.  for  every 
<<  life  fo  added  or  renewed  as  aforefaid » 
«*  from  lime  to  time,'according  to  the  true 
««  intent  and  meaning  of  thefe  prefents  ; 
««  And  the  faid  John  Crcwr.  for  himfelf, 
**  his  heirs,  executors*  adminiflrators, 
**  and  afligns*  doth  covenant  and  agree 
*•  to  and  with  the  faid  Thomas  Moore^  his 
<*  executors  and  adminiArators,  that  he 
♦*  the  faid  John  Cre^c,  his  heirs,  cxc- 
♦*  enters,  bfe.  JhaU  and  will  for  the  con- 
*'  fideration  of  the  faid  fum  of  68  /.  as 
««  aforefaid  to  he  paid  to  the  faid  John 
*'  Crewe,  his  heirs,  ^c,  at  Crewe- hall, 
*^  or  at  the  place  where  the  faid  hall  now 
**  Hands,  feal  and  execute  oie  or  more  leafe 
**  or  liofes  under  the  fame  rents  and  covc^ 
•«  nants  *with  tbe/i prefents^  and  therein  lo 
'^  add  fuch  life  or  lives  of  fuch  perfon  or 
••  perfons,  as  fliall  be  then,  and  at  fuch 
*  time  nominated  to  be  added  by  the 
**  faid  Thomas  Moore^  his  executors,  Iffc, 
**  within  the  term  of  twelve  months, 
•*  next  after  the  death  of  any  fuch-iife 


**  as  aforefaid,  according  to  the* true  ia* 
^*  tent  and  meaning  of  ihefe  prefents.*^ 

(2)  It  appears  from  Reg.  Lib.  B. 
*743-  /^^-  429-  thai  J.  Crewe  the  leflbr 
previous  to  the  above  leafe  had  in  con* 
fideration  of  natural  love,  Cs^r.  fettled  ths 
premifTes  in  queilion  upon  himfelf  for 
life,  remainder  to  his  daughter  Ann  for  life^ 
with  a  remainder  over,  under  which  the 
defendant  the  fon  of  Anny  claims.  There 
were  powers  of  leafing  to  the  tenants  for 
lives.  The  leHbr  dies ;  and  j^  renews 
the  leafe,  and  enters  into  the  fame  cove- 
nants and  worded  in  the  fame  manner  as 
thofe  above.  The  queilion  now  arifes 
between  the  plaintiff  as  aflignee  of  Moore^ 
and  the  defendant  the  fon  of  Jnn^  who 
denies  that  he  is  bound  by  the  covenant 
of  his  mother,  v/ho  was  only  tenant  for 
life.  As  Lord  Hardzvicke  decreed  for  the 
plaintifF»  it  is  obfcrvable,  that  the  above 
fettlement  not  being  made  for  a  valuable 
confideration,  was  of  courfe  void  again  ft 
purchafers ;  and  that  the  kj/ce  was  even 
as  to  his  covenant  for  renewal  confidered 
as  a  purchafer  for  a  valuable  confidera* 
tion. 

The 


in  the  Tune  of  Lord  Chancellor  Hardwickc.  84. 

*    Tkc  bill  was  brought  \ypFurnivaly  one  of  the  aflign$  of  Tho-    FuiKifALtr. 
mas  Moor^  that  his  leafe  may  be  compleated  hy  filling  up  the       c***^ 
lives,  and  that  the  fame  covenant  of  renewal  may  be  again  in- 
ferted  upon  the  dropping  of  any  of  the  additional  lives. 

The  defendant  i^tifts,  that  after  the  lives  had  been  once  filled 
Qp,  there  ought  to  be  no  new  claufe  of  renewal. 

Mr.  Attorney  General,  for  the  plaintiff,  cited  Hyde  v.  Skynner^ 
a  P.  Wnu.  196.  2nd  Bridges  v.  Hitchc$cky  June  15,  1715.  (i). 

Mr.  Solicitor  General,  for  the  defendant,  cited  the  cafe  of 
DoQors  Commons  v.  The  Dean  and  Chapter  of  St.  Paul's,  before 
theHoufeof  Lords,  in  1727  (2}. 

Lord  Chancellor, 

The  original  bill  was  brought  by  the  plaintiff  againft  the  de- 
fendant Mr.  Crew,  to  have  the  benefit  of  a  covenant  in  two 
kafrs  made  by  the  grandfather  of  the  defendant,  and  to  have  a 
fpccific  performance  of  the  covenants. 

The  firft  leafe  was  made  in  1681,  for  three  lives. 

The  fecond  l^fe  in  1682,  for  three  lives  alfo. 

In  each  of  thefe  leafes  ^e  covenants  are  penned  in  the  fame 
words. 

The  fines  are  different,  and  the  rents  are  different,  according 
to  the  particular  value  of  the  eftates:  the  fines  are  no  more 
than  lo/.  (3). 

There  is  one  circumltance  wherein  they  differ. 

The  leafe  of  the  Samboume  eil;^tc  was  made  when  the  grand* 
father  was  feifcd  in  fee  of  the  edate. 

The  fecond  leafe,  when  the  grandfather,  by  a  fettlement,  had 
made  himfelf  only  a  tenant  for  life,  with  remainder  to  daugh- 
ters, isfc* 

But  that  does  not  make  any  difference  in  the  equity  of  the      [  85  } 
plaintiff,  becaufe  the  fettlement  was  admitted  to  be  voluntary, 
and  therefore  will  not  prevail  againft  the  plaintiff,  who  is  a  pur- 
cbafer  for  a  valuable  confideration. 

No  lives  dropped  during  the  life  of  Mr.  Crew  the  leffor. 

After  his  death  two  lives  dropped,  and  a  new  life  was  added 
by  the  defendant's  father  and  mother  jointly,  and  another  by 
her  fingly  after  the  death  of  her  hu(band. 

On  the  renewal  the  fame  covenants  were  inferted  verbatim. 

A  cejlui  que  vie,  who  was  a  new  life  in  one  of  the  leafes,  is 
dead,  and  the  renewal  is  afked  upon  his  death. 

In  the  other,  the  renewal  is  afked  upon  the  death  of  the  lafl: 
of  the  old  cefhti  que  vies  under  the  firft  leafe. 

I  do  not  find  that  the  renewal  is  much  difputed,  but  the  prin- 
cipal queftjon  is  upon  what  terms. 

The  firft  confideration  is,  what  ihould  be  the  true  conftruc- 
tion  of  thefe  two  covenants ;  and  this  indeed  will  determine  the 
whole,  for  the  reft  will  be  confequential. 

Upon  thefe  the  queftion  is,  Whether  the  obligation  on  the 
part  of  the  plaintiff  to  tender  the  fine,  and  the  obligation  on 

(x)  I  Bro.Par.Ca,  $22.  S.  C.  (3)  Thii  relates  to  leafes  of  other 

(2}  3  £r*.  Par.  Ca.  389.  lands. 

the 
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FfftNiTAt  T.  the  lindterd  to  renew,  ire  only  upon  the  death  of  the  firft  ceJliA 
que  viesj  or  whether  the  tenant,  upon  tendering  a  fine,  would 
have  a  right  to  demand  a  renewal  upon  the  death  of  anjr  of  the 
new  added  lives. 

I  am  of  opinion  thit  the  plaintifT  is  intitled  to  have  the  like 
covenants  inferted  upon  every  renewal,  as  well  upon  the  death 
of  the  new  lives,  as  upon  the  death  of  the  old. 

It  has  been  itififted  on  the  part  of  the  defendant,  that  tlm 
branch  of  the  covenant  was  confined  only  to  the  firft  of  the  three 
lives  that  fhould  drop  in  the  leafe  ;  and  to  be  fure  their  obferva- 
tion  is  right :  but  then  come  the  following  words,  andfo  to  cort' 
tinue  the  renewing  of  fuch  leaje  or  leafcs  to  Th$mas  Moore  or  his 
qffigns^  paying  as  ajorefaid. 

What  is  the  meaning  of  thefe  words^  h  continued 
It  has  be^n  urged  for  the  defendant,  that  thefe  words  mean 
only  to  continue  the  leafe,  by  adding  a  new  life  on  the  death  of 
ihcj!r/l  leflees  only. 
[  S5  J  But  I  am  of  opinion  the  words  do  not  mean  barely  continuing  a 

nenv  life^h\it  continuing  and  filling  up  theeftate  from  time  to  time. 
But  there  is  more  force  in  the  words  ftiil^  for  it  is  continuing 
the  leafe  or  leafes. 

The  word  or  there  muft  be  conftrued  as  and  (i),  for  it  mull 
be  admitted  on  tlie  part  of  the  defendant  that  it  means  and  com* 
prehcnds  new  leafcs. 

If  it  comprehends  fome  new  leafes,  where  will  you  ftop? 
Why  will  it  not  comprehend  the  renewal  of  the  leafe  that  will 
be  granted  upon  the  dropping  of  the  laft  furvivor  of  the  old 
lives,  as  well  as  any  of  the  prior  leafes  -,  I  am  now  on  the  leifce's 
covenants. 

The  next  confideration  is  on  the  con(lru£lion  in  the  covenants 
on  the  part  of  the  leflbr. 

That  he  the  faid  John  Crewy  bfc.  for  the  confideration  of  the /aid 
fum  of6%L  isfc,  fhall  or  will  execute  one  or  more  leafe  or  leafes^  un^ 
der  the  fame  rents  and  covenants^ 

So  that  here  is  a  covenant  to  grant  a  new  leafe  under  the  fame 
rents  and  covenants^  which  includes  and  takes  in  the  covenant 
for  renewal  as  well  as  any  other  covenant.  ' 

For  every  lifefo  'added  as  aforefaidy  fai'r. 

It  is  contended  on  the  part  of  the  defendant,  that  it  means 
only  the  firft  lives. 

But  I  am  of  opinion  that  it  means  any  of  the  lives  in  the  fu- 
ture leafes  ;  for  the  words  are  general,  that  he  will  grant  it  for 
fuch  life  as  aforefaid,  which  will  comprehend  the  whole  within 
this  form  of  exprefTion.  ' 

Thus  much  for  the  conftruftion  of  the  words. 
There  are  two  circumftances. 

The  68  /.  is  to  he  paid  at  Crew-hall^  or  at  the  place  where  the' 
faid  hall  now  ftands. 

I  do  not  imagine  that  the  leflTor  thought  that  Crew^hall  would 
be  pulled  down  before  the  expiration  of  three  lives ;  bat  ftill,  as 
Lord  Hale  faid  in  the  cafe  of  King  verfus  Meltings  i  Vent%  iji. 
the  meaning  is  to  be  fpelled  out  by  little  hints. 

(0  Vldi  Rtad  v.  Sucllt  ante  z  vol  645,  and  the  cafes  cited  in  the  note  there. 
'  Thcr« 
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There  is  no  indance  of  fuch  a  contraft,  as  the  defendant's    Fuiwi^al  v. 
cottnfcl  would  make  this  tenant  contraft  for ;  for  it  is  moll  pro-  **^' 

bable  that  a  man  (hould  contra£l  for  either  two  leafes  for  three 
Kycs,  or  for  perpetuating  the  renewal. 

It  is  not  a  natural  way  of  contracting  to  have  had  the  fecond 
kafe  for  new  livesj  to  have  determined  upon  the  death  of  the  lait 
life  in  the  old  leafe. 

It  has  been  aflced,  whether  any  breach  could  be  afligned  at 
law,  upon  an  adion  of  covenant  againft  the  heir  at  law,  or 
aecutor  of  the  grandfather:  And  I  am  of  opinion^  even  at  law, 
a  breach  might  be  afligned. 

I  agree  that  the  two  covenants,  one  on  the  part  of  the  leflbr, 
and  the  other  of  the  leflce,  muft  be  commenfurate  with  one  ano* 
tier,  and  that  upon  thefe  words  to  continue  the  renenuin^^  fa^r*  an" 
aSi^might  be  fupported. 

"~Snd  therefore,  if  a  breach  might  be  afTigned  at  law  either 
a^fflnlt  the  leflbr  or  leflce^  the  qucftion  is^  whether  this  is  a 
propcT  cafe  for  relief  in  equity  ;  and  there  is  no  doubt  but  it  is. 

rirft,  from  the  nature  of  the  covenant. 

It  isa  covenant  to  make  an  cftate  in  land  ;  and  If  my  conftruc-  ^P~P""fcfor 

*:     •     •  I         1        •  •    1  •  /\  1  r      1  •  relief  in  equitjr, 

tioflis  right,  the  luit  here  is  moil:  proper,   Lvcaufu  ihis  court  can  for  this  court  can 

give  die  thin i(  it f'^lt,  which  is  a  hi^licr  und  more  adequate  remedy  V^^^^  ^'"« 

than  daaugw  only,  v.-luch  is  all  th.  luw  gives.  "diu"™:.!, 

than  dajn:igr.Sy 
which  i^  ail  the  law  could  giv*  on  \r\  a^lionlor  breach  of  covenaat* 

Secondly,  as  to  the  condition  of  the  perfon  who  is  called  upon 
to  renew. 

Thisb  a  covenant  which  binds  the  lands  in  a  court  of  equity^ 
and  therefore  gives  the  relief  againll  the  proper  perfon  who  is  in 
pofelEon  of  the  land,  as  it  has  a  lien  upon  it. 

But  againft  this,  fome  objcdlions  have  been  made  on  the  part 
of  the  defendant. 

Krft,  that  thefe  covenants  for  perpetual  renewals  ought  to  be 
dlfcoaragcd,  for  it  is  taking  fo  much  of  the  inheritance  from  the 
owner.  And  indeed  it  is  true;  but  ftill  agreements  for  a  vaJu- 
^c  confideration  ought  to  be  performed,  for  the  grandfatlicr  had 
^ftt%  and  might  have  fold  it  if  he  pleafcd,  or  charged  it,  and 
therefore  (hould  be  fupported  here. 

There  was  another  objedion,  that  the  confideration  is  not 
adequate. 

But  as  to  that,  I   lay  no  great  weight,  for  there  is  nothing       £  88  ] 
cxccllire  as  to  the  advantages  or  di  fad  vantages  of  one  fide  or  the 
other. 

As  to  the  cafes  of  Bridges  verfus  Hitchcock^  and  Hine  vcrfus 
«fcWr  in  the  Exchequer,  which  went  up  afterwards  into  the 
l^fe  of  Lords,  there  were  no  fines  to  be  paid  in  either  of  thofe 
cafes  J  and  therefore  where  the  leflbr  has  taken  care,  as  he  has 
done  here,  that  his  fucceflbrs  fliall  have  a  confideration  paid,  it 
""ics  a  much  more  favourable  cafe  for  the  plaintiff. 

A  third  objedion  was,  the  plaintifi^s  demanding  a  renewal 
^^  die  like  covenants,  which  perhaps  it  is  not  in  the  power  of 
Ac  defendant  to  comply  with. 

But 
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^'ciT^'  ^'        ^"'  '  ^^  ^^  opinion  a$  to  the  Icafc  of  1681,  no  bbjc^onof 
^*        tliia  kind  could  arifc,  for  the  grandfather  was  tenant  in  fee. 

The  right  of  renewal  with  the  like  covenants  arifcs  out  of  the 
original  covenants,  and  runs  along  with  the  land. 

But  I  do  not  fay  that  the  defendant  is  to  infert  the  covenants 
verbatim^  for  in  framing  the  decree,  he  may  be  directed  to  cove- 
nant as'  far  as  his  intereft  in  the  edate  will  go,  fo  as  to  bindhim- 
felf,  and  all  parties  claiming  under  him. 

Though  J  do  agree  that  the  defendant  is  not  bound  by  what 
his  •  father  or  mother  did,  yet  it  fhews  what  their  apprehenCon 
was,  f/jat  this  wai  a  leaje  to  be  renewed  for  ever. 

As  to  the  authorities,  in  the  cafe  oi  Dociors  Commons^  cited  on 
the  part  of  the  defendants ; 

The  houfc  of  Lords  there  decreed  a  new  Icafe  to  be  made  for 
the  term  of  40  years,  but  without  a  covenant  for  renewing  again: 
But  this  was  founded  upon  one  of  the  redraining  ftatutes,  which 
was  endeavoured  to  be  evaded  by  giving  bonds. 

Tlie  cafe  of  Hinde  verfus  Skinner  cannot  be  applied  as  an  au- 
thority in  the  pi-efent  cafe,  nor  can  hardly  be  an  authority  in  any, 
the  decree  there  looked  fomething  more  like  an  awajrd,  and  a 
comproniife,  than  a  decree. 

But  the  cafe  of  Bridges  verfus  Hitchcock^  cited  on  the  part  of 
the  plaintiff,  is   much  more  applicable :  **  There  a  leafc  was 
«*  made  for  21  years  of  a  corn-mill  to  be  repaired  by  the  tenant, 
**  and  there  was  no  covenant  on  the  part  of  the  Icflce  to  pay  a 
"  fine,  but  a  covenant  on  the  part  of  the  leffor,  that  he  would 
•*  fix  months  before  the  expiration  of  the  leafe  grant  another  at 
«*  the  election  of  leflec  without  any  fine  upon  the  fame  renU  and 
*'  covenants C* 
[  89  ]        The  queftion  was,  whether  there  muft  be  a  covenant  for  re- 
newal again  in  the  fecond  leafe. 
Under  the  Word*      The  court  of  exchequer  were  of  opinion  that  under  the  words 
thtjame rents  and  ^f^g  ji-j^f.  y^nts  and  covenants^  the  covenant  for  renewal  ought  to  be 
court  o/Exche-  infcrtcd;  and  on  appeal  to  the   houfe  of  Lords  the  decree  was 
^uerwaiofopi-  affirmed.     It  was  mentioned  there  that  1800/.  had  been  laid* 
Tcrftti"^*)^'!^    °"^  by  the  tenant,  in  turning  the  corn-mill  into  a  wire-mill,  and 
the  covenant  for  therefore  he  was  intitled  to  a  building  leafe. 

fenewaltught  to 

be  uifertedy  and  this  deered  afterwardi  affirmed  in  the  hou&  af  Lords. 

Suppofc  the  court  had  decreed  him  another  term  only  of 
t^'cnty-one  years,  it  might  appear  to  be  a  fatisfa&ion  for  the 
fum  fo  expended  \  but  the  court  of  exchequer  were  of  opinion 
to  decree  him  a  leafe  with  the  fame  covenant  of  renewal  from 
time  to  time. 

I  am  of  opinion  upon  the  whole,  that  In  the  prefent  cafe  the 
plaintiff  is  intitled  to  a  new  leafe,  with  a  covenant  of  renewal  to 
be  inferted  in  it ( 1)5  his  Lordfliip  difmiffcd  the  crofs  bill.  (a). 

(1)    YlU  Cbcki  V.  Boofh,  Co7'jp.  819.        636.  Rf/JiUv.  Darni'im,  ibid.  639.  * 
Scmerviile  v.  Chapman,  x,  Bro.  Ch,i.  Rep.  (2)  J<e£.  Lib.  B,  i'^^l-fiU  4x9. 

42>rr£r/(wi  V.   Fme,  a.  Bro.  Cha,  R^f. 
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WUtfiire  verfus  Smithy  Maf  2S,  1744.  c^f^  .- 

BiUwas  brought  to  redeem  a  mortgage  on  the  8th  otMay  ^vewnuYnT 
1742,  in  which  the  plaintiff  in fifts  upon  a  redemption  on  deed  of  affign- 
Pqring  the  principal  money  only,  for  that  the  intrreft  ought  to  "l^to"  the  part 
end  the  aoth  of  Februarj  1741,  becaufe  the  plaintiff  had  given  heLTreK 
fix  months  notice  to  pay  off  the  mortage,  and  on  that  day  tender-  take  the  princi- 
^  the  principal  and  inttrefiy  and  a  deed  of  ajftgnment,  but  the  de-  {houg"htenTr^ 
fmdmt  sbfoluteiy  refufed  to  take  the  money*  eu,  till  he  has  had 

an  opportunity 
of  adTifing  with  his  att^ey  whether  he  may  fifcly  <xecttte«  (i) 

The  defendant  fwears  that  he  offered  to  take  the  money,  pro-  /^  y^-rJ^ 
Tided  he  might  have  time  to  confider  of  it,  and  to  advife  upone  '  '^'^  ''^^  4^  ^- 
thc  deed  of  aflignment,  as  there  are  covenants  in  it  on  his  part,  ^  z^^*  ^ '  / 
ttpon  wluch,  as  he  is  not  of  the  profeffion  of  ^e  law  himfelf,  it  -  y 

is  reaTooabk  he  (hould  a(k  the  opinion  of  fome  attorney,  whether.  "^  ^<^  .*<#^>^-- 
dkc?  werefuch  as  he  might  fafely  execute.  -^f 

Lord  Chancellor,  f^^^^    •  .^ 

There  is. not  one  cafe  in  twenty  upon  the  fa£l  of  an  abfolute  /^  ^.^^^  ^-^r^^ 
refnfal  after  a  tender  that  is  ever  made  out :  for  they  arc  gene- 
i^lj  attended  with  circumftances  that  explain  the  refufal,  and 
are  nothing  more  than  caufes  cooked  up  by  country  attomies,  to 
nule  themfelves  bufmefs.  7*he  plaintiff  did  not,  as  he  ought  to 
hire  done,  fend  a  draught  of  the  alFignment  to  the  defendant,  any 
^me  before  the  money  was  tendered. 

The  plaintiff  infids  that  the  defendant  abfolutely  refufed  to      [  93  J 
take  his  money,  or  execute  the  deed  of  affignment )  if  this  had 
^n  tiie  fa£t,  it  would  have  been  unconfcionable  and  unreafon- 
able  in  the  defendant. 

But  the  perfon,  who  was  to  take  an  aflignmetit  of  the  mort** 
pge  fwears,  that  the  defendant  defired  further  time,  or  to  that 
cifca. 
The  queftion  is.  Who  was  in  the  wrong  ? 
The  plaintiff  certainly  was. 

For  where  there  are  covenants  on  the  part  of  the  mortgagcCf 
iris  very  reafonable  that  he  (hould  have  fome  time  to  look  them 
Orer :  And  the  plaintiff's  attorney  ought  to  have  left  the  deed  for 
a  week  with  the  defendant,  that  he  might  have  an  opportunity  to 
adrife  upon  it,  and  the  plaintiff's  attorney  Ihpuld  have  appointed  a 
time  to  pay  the  money  after  the  defendant  had  been  allowed  a 
fufficient  time  to  advife ;  or,  as  I  faid  before,  he  (hould  have 
lent  a  copy,  or  the  ingroffment  of  the  affignment. 

But  the  fubCequent  tranfadion,  and  what  paffed  before  the 
i!ing  of  the  bi]l^  explams  it. 

(0  Withrefpea  to  flopping  intereft      Gar/orio  v.  Bradley,  «  Fef.  67B.  Shap- 
n  a  mortage;  lide  Gyle:  v.  Hall,  z  P.       nell  v.  Blalte^  2  Eq,  Ab.  603.  //.  34. 
r.    378.  BiJboL  v.    Cbwrcb^  2  Fef.  ni.  ^. , 

Vol.  UI.  G  D^i 


90  CASES  Argued  and  Dct: 

vriLTSHiiiz  V. .     Did  ever  a  mortgagor,  as  is  the  cafe  h- 
Smith.        under  this  difiiculty,  lie  by  a  year  and  qur« 
a  bill  to  redeem. 

What  could  be  the  reafon  ? 
Why    the  plaintiff,  the    mortgagor's  :■ 
have  made  a  tender  of  your  mortgage  mor 
refufal  has>  forfeited  his  intercfl,  lb  that  ^ 
«nd  by  a  bill  compel  the  defendant  to  t:: 
intcrcil  from  the  time  of  the  tender. 

Lord  llarckviche  ordered,  that   it  be 
take  an  account  of  what  was  due  to  th" 
intered,  and  cofts  on  the  mortagei  an 
to  the  defendant  what  the  raafter  llul 
fix  months  afrcr  he  has  made  his  rcp<  ■ 
fendant  Ihould  affiirn   the  mortgage' 
ihould  direfl ;  but  in  default  of  the 
directed,  it  was  ordered  the  plain; 

(0- 

( I )   Reg,  Lib.  L'lh.  B.   174V f"^-  45'-  cafcj, t h < 

I^otCt  this  mortage  was  by  way  of  term  for  tiffi^nm 

years,  and  if  ihe  mortgagor  had  tendered  made  i. 

the  money  at  the  appointed  day,  then,  folute  . 

according  to  the  ufudl   provifo  in  fuch  cefiar) 


T 


Cafe  34. 
[9'  ] 

f/.  and  }y,  were 
principals  in  a 
bond,  and  E,  a 
furety  only,  the 
obligee  agrees 
with  //.  totalce 
f'*ur  notes  drawn 
fcy  different  per- 
sons, and  payable  at  future  diys,  in  lieu  of  the  bond,  \>\ 
name,  and  in  the  names  of  Vy,  and  E.  to  pay  the  dcfic: 
principal  2nd  intercll  on  the  bond}  betorc  Uie  noLCa 
ligcf  hiving  received  only  50c  /.  on  the  noes,  bring., 
ae'jinft  E.  as  a  co-obligor.  Lwd  HarJwkkt  h^  f,t;i 
d.*.l&rcd  khnjc:/ fully JatUfiiitUt  tbeflami'ifvM  «r  / 


Ship  vcrfus  Huejy  Ullcox  a 

HE  defendants  were  i 
plaintiil*  in  the  p6nal  fu 
ccmhcr  1739,  conditioned  for 
of  March  enfuing,  which  nn 
Wihox^  who  were  the  princi. 


ad. 


ri#4iia 


H(if)f  comet  to  the  ti^ 
girca  by  iltScrciit  p 


was  told  ^ 
iquatTcHcdi 
<  ^inr  to  be  fo  pfi 
msk  fully  ;t|>prird 

'  T^ihl  do,  m, 
^  ti   the  nol 
r  (or  the  AU 
,.ii  reliance  ^k 
ailtiftp. 
.    1  Ma 


thalllofcmoftl 
lt^;d  Bmy  upon 


V.  ^tam 


^rincellor  Hardwicke.  94 

elating  to  the  •«"  v.  Ho  it 

is  not  clear  ; 

'  ind  rebuts  the 

:livered  up  tho 

the  names  of 

the  application, 
Iwards  abfolutely 

takes  a  note,  and 

I  and  ^^^as  a  plain 

was  clearly  to  dif- 

iifmiflcd,  but  with* 


eal  after  Trinity  Term    Cafe  3^. 


clement  to  the  defend  •  AUmStation  to 

•  ^  .    J  A.  for  life,  to 

contingent  remamders,  troftceitopre- 
jmainder  to  plaintiff  for  rerreyftTr.co'tlw 
.very  fon  in  tail,  rcTcrfion  ^f^'f^'^'^ 

rcnaindei^  to  B^ 

for  life,  rexaain- 

A,  wko  cats  down  timb»,  againft  whom  B.  brought 

;  I  At  no  right  to  the  timbery  yet  as  he  has  an  intereft  in 

ind  at  B*  could  not  maintain  an  adtion>  not  having  the 

iunlBoa*  y^  -' 

.    <\ 

down  timtier,  the  plaintiff,^.  ^^  ^     y  >;j^;, 
ings  his  bill  for  an  injunflion      -.„,  y      f  /  - 


nlaintiflT  (hewed  caufe  why  the 
fciidant  from  committing  any 
ved. 

or  General,  for  the  defendant^ 

c  down,   are  decayed  trees,  and 

iul  that  it  is  of  fervice  to  the  pub* 

u'n  \  and  that  it  is  very  notorious 

.en  it  is  come  to  perfe£lion,  decays 

y  years,  than  it  improves  in  good- 

.cely  preceding. 

cxercifed  this  power  in  fuch  a  rc- 

\  himfelf  merely  to  decayed  timber, 

y,  that  this  court  will  not  intcrpofe, 

kot  entided  to  come  into  this  court  ^s 

.mainder,  and  befides  has-no  remedy 

itopicfenre        (»)  Before  hi  h»4  my  fon  bom* 

.G3  iiP*^.  ^" 
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Skif  t.  HtiY.  and  JFi/ccx  on  the  Monday^  and  if  the  plaintiff  had  not  defer- 
red it  two  days  longer,  Martin  would  have  paid  this  money  to 
him. 

That  it  being  plainly  the  intention  of  the  plaintiff  to  give  up 
this  bond  abfolutely,  and  the  fecurity  he  cook  in  lieu  of  the  bond 
becoming  defeftive  by  his  own  laches,  Mr  Attorney  General  in- 
filled the  plaintiff  fhall  not  be  allowed  to  refort  to  the  defendant 
to  make  up  the  deficiency. 

Mr.  Solicitor  General  of  the  fame  fide  faid,  EJwarJsj  before 
Huey  applied  to  the  plaintiff,  was  uneafy  at  being  a  furetji  and 
[  93  ]  at  his  importunity,  this  application  to  the  plaintiff  was  made;  for 
it  appears  by  the  plaintifl'^s  own  bill  that  he  afked  Edwards  wby 
he  was  fo  uneafy  at  being  a  co-obligor,  and  that  he  anfwcredbc 
had  very  good  reafons. 

After  this  the  plaintiff  agrees  with  his  eyes  open  to  accept  of 
the  notes,  and,  to  fatlsfy  Edwardi^  puts  the  bond  into  Edwards* s 
hands  ivith  a  receipt  on  the  back  in  full  for  principal  and  intereft* 

What  could  be  the  meaning*  of  this  tranfadion,  why  plainly 
to  remove  Edwards^s  uneafinefs,  and  to  let  him  loofe  intirdj 
from  6eing  liable  any  longer  as  a  co-obligor  in  this  bond. 
Lord  Chancellor, 

I  have  had  fome  doubt  during  the  courfc  of  this  caufe,  bat  am 
now  fully  fatisfied  that  the  plaintiff  is  not  entitled  to  relief. 
Mr.  Edwards  has  not  been  guilty  of  any  fraud. 
Where  a  bond  is  There  are  many  cafes  where  equity  will  fet  up  debts  cv 
burnt  or  cancel-  tinguiflicd  at  law  againft  a  furety,  as  well  as  againft  a  principals 
Icdbyaccidentor  ^3  ^hcrc  a  boud  is  burnt  or  cancelled  by  accident  or  miflakep 
whcreaprindpal  ^ud  mucli  flrongcr,  if  a  principal  procure  the  bond  to  be  deli- 
procures  it  to  be  vcfcd  Up  by  f raud,  in  fuch  a  cafe  the  court  would  certainly  fet 
dd.vcredupby   j^  bccaufc  he  fliall  not  avail  himftlf  of  the  fraud  of  any 

fraud,  this  court      r    1        1    1  /     \ 

will  let  it  up      of  the  debtors  ( i  ;• 

a^ainlt  a  furety, 

tacugh  cxcin^uiihed  at  Uw. 

But  this  is  not  one  of  thofe  cafes,  for  the  whole  tranfadiflft 
was  in  order  to  difcharge  Edwards ;  Mr.  Skip  was  told  fo,  a»4 
Huey  informed  him  that  Edwards  and  he  had  quarrelled  about  il^ 
and  Skip  himfelf  afked  Edwards  how  he  came  to  be  fo  preffing  t9 
have  tlic  bond  delivered  up,  fo  that  he  was  fully  apprifed  it  wa» 
folicited  at  Uic  importunity  of  Edxvards. 

Skip  was  a  competent  judge  of  what  he  (hould  do,  and  might 
have  declined  it;  but,  indead  of  tiiaC,  accepts  the  notes  froff* 
Hueyy  and  a  draft  on  Alartin  the  banker  for  the  Monday  frf* 
lowing,  which  (hews  the  confidence  and  reliance  Skip  had.&» 
Htny^  for  it  is  vqry  unufual  to  take  fuch  a  draft.. 

It  is  plain  from  hence  that  Skip  difcharged  Edwards,  for  h^ 
knew  Edwards  would  not  truft  Huej  any  longer. 

What  is  tlie  rule?     He  who  trufls  mod  (hall  lofe  moft ;  if 
had  refufed,  Edwards  might  have  arretted  Huey  upon  the 
vliich  he  had  given  Edwards  by  way  of  indemnity  againft  thr 
bond. 

ft)  But  a  releafe  to  one  obligor  is  a    and  in  equity.     Beaver  ?•  Stcsdiin^  am 
relcnie  to  the  other  obligors  both  at  law     i  vol.  294. 


in  the  Tunc  of  Lord  Chancellor  Hardwicke.  94 

It  is  faid  there  is  a  fraud  in  part  of  the  cafe  relating  to  the  •«"  v.  Ho  it 

ift  on  Martin ;  perhaps   it   may  be  fo,  but  this  is  not  clear  ; 

d  what  has  been  done  by  Skip  preponderates,  and  rebuts  the 

ud ;  for  it  was  not  right  in  him,  after  he  had  delivered  up  th^ 

id,  to  make  Huej  fign  fuch  an  agreement  in  the  names  of 

r/rnr  and  Ednvards* 

MThat  was  the  original  fcopc  and  intention  of  the  application, 

;  that  the  bond  might  be  delivered  up^  and  Edwards  abfolutely 

Jiarged. 

nftead  of  this  what  does  Ship  do?     Why  he  takes  a  note,  and 

tcs  Edwards  liable  by  another  inftrument,  and  was  a  plain 

cit  upon  Edwards ;  whereas  the  intention  was  clearly  to  dif- 

rge  him,  and  therefore  the  bill  muft  be  difmiflcd,  but  w^th* 

cofts. 


rU  ¥er(il8  Perrot^  the  Second  general  Seal  after  Trinity  Term    Cafe  jj. 
June  20,  1744- 

pHERE  was  a  limitation  in  a  fettlement  to  the  defend •  ^^^^^^""^ 
ant  for  life,  to  truftees  to  prefcrve  contingent  remainders,  trofteea  to'pre- 
is  firft  and  every  other  fon  in  tail,  remainder  to  plaintifF  for  (trwe,$sfc.to'tbm 
(i )  with  remainder  to  his  firft  and  every  fon  in  tall,  reveriion  f  A^^*  ff*" 

'     -       ,    -      ,  '  '  Qtjf  in  tail, 

ic  to  the  defendant.  rctBaUdeF  to  &~ 

for  life,  renain- 
B  his  firft,  !^e,  ions  in  tail,  reTerCon  to  lee  to  ji,  who  cuts  down  timber,  againft  MthomB,  brought 
illbr  an  injun^Uon  to  ftay  waftc :  though  £,  has  no  right  to  the  timber,  yet  as  he  has  an  intereft  ia 
uft  and  Ihade,  if  ^.  ihoiild  die  without  fons,  and  as  B.  eould  not  maintain  an  action,  not  having  thp 
ediate  remainder,  the  court  continued  the  injun^on*  y^  -^ 

Ijc  firft  tenant  for  life  (2)  cuts  down  timber,  the  plaintiff,^  ^  ^/-  ^^^Ij- 
►  is  the  fecond  tenant  for  life,  brings  his  bill  for  an  injunflion  /i^  r  ^/  ys 
ay  wafte.  ^^  *  ^:1^ 

Ir.  Attorney  General  for  the  plaintifF  fliewed  caufe  why  the 
nf^ion  for  reftraining  the  defendant  from  committing  any 
bcr  wafte  (hould  not  be  diflblved. 

:  was  inCfted  by  Mr.  Solicitor  General,  for  the  defendant, 
the  timber  which  he  has  cut  down,  are  decayed  trees,  and 
be  the  worfe  for  ftanding,  and  that  it  is  of  fervice  to  the  pub- 
,  that  they  (hould  be  cut  down  ;  and  that  it  is  very  notorious 
timber,  efpecialiy  oak,  when  it  is  come  toperfe£lion,  decays 
h  fafter  in  the  next  twenty  years,  than  it  improves  in  good- 
the  twenty  years  immediately  preceding* 
Tut  as  the  defendant  has  exercifcd  this  power  in  fuch  a  rc- 
ned  manner,  and  confined  himfelf  merely  to  decayed  timber, 
Ji  grows  worfe  every  day,  that  this  court  will  not  interpofe, 
dbdly  as  the  plaintifF  is  not  entitled  to  come  into  this  court  jk% 
IS  not  the  immediate  remainder,  and  beCdes  has -no  remedy 

)^  Remainder  to  truftees  to  prefcrve        (2)  Before  he  ha4  auy  fon  bom. 
b^cnt  remainden* 

G  3  LoR» 
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i^ikioT  ▼.         Lord  Chancellor, 

PxftftoT.  rpj^^  queftioni  here  does  not  concern  the  intercft  of  the  paUicti 

uftlcfs  it  had  been  in  the  cafe  of  the  King's  forefts  and  chafes  j 
.  for  this  is  merely  a  private  intercft  between  the  parties;  aud  it  i» 
by  accident  that  no  a£^ion  at  law  can  be  maintained  againft 
the  defendant,  becaufe  no  perfon  can  bring  it^  but  who  has  die 
immediate  remainder. 

Confidcr  too  in  how  many  cafes  tliis  court  has  interpofiftd  to 
*  prevent  wafle, 
Thetrnftcejto        Suppofe  here  the  truftccs  to  prefervc  contingent  remainders 
freferve  contin-  had  brought  a  bill  againft  the  defend anit  to  itay  wade  for  the 
gent  remainacrs  benefit  of  thc  contingent  remainders  (i). 

may  b:ing  t  bill  ° 

to  ftay  wafte  in  ihc  tenant  for  life. 

I  am  of  opinion  they  might  have  fupportcd  it,  but  here  it  i5 
the  fecond  tenant  for  life  (2),  who  has  done  it,  and  though  he 
has  no  right  to  the  timber,  yet  if  the  defendant,  thc  firft  tenant 
for  life,  (hould  die  without  fons,  the  plaintiff  will  have  an  intcreft 
in  the  mad  and  llnde  of  the  timber. 

The  cafe  of  U^elhech  Parh^  which  has  been  mentioned,  was  a 

very  particular  one,  becaufe  there,  by  the  accident  of  a  tcm- 

peft,  the  timber  was  thrown  down,  and  was  merely  the  aft  of 

God. 

The  cutting  gy^  ^^Js  jg  not  the  prefent  cafe,  for  here  a  bare  tenant  for  life 

timber,^  is  as       takes  upon   him  to   cut  down  timber,  and  it  is   not  pretended 

much  waft-  as     that  they  are  pollards  only  :  and  though  thc  defendant  s  counfcl 

*^**"*"thc°^'*      have  attempted  to  make  a  diftinftion  between  cutting  down  young 

timber   trees  that  are  not   come  to  their  full   growth,  and  dt' 

cayed  timber,  I   know   of  no  fuch  diftinclion,  either  in   law  or 

equity. 

Therefore  upon  the  authority  of  thofc  cafes  which  have  been 
very  numerous  in  this  court,  of  interpofmg  to  fxay  wafte  in  thc 
tenant  for  life,  where  no  aftion  can  be  maintained  againft  him  at 
law,  as  the  plaintiff  has  not  the  immediate  remainder,  the  in- 
junction muft  be  continued  till  the  hearing  (3)« 

(0  yi^e  Whiffitldv.  Bewi'f,  t  Cox's         (2)  Vide  RofxelPs  zzCe,    i  RoWs  Ah- 

P.  ir,  240.  note  I.  Garth  V.  Cotton^  poft  377.  //.  13.  3  P,  ir.  268.  note  F. 
751.  IViWams  v.Duke  q( Bohony  .3  Cox*s  (3  J  Reg,  Lib.  B,  1743.  fol.  432. 

P.  ^.268.  note  I. 


Cafe  36.  Mabank  vcrfus  Metcalfe  July  4,   1 744. 

Sainftin^'xefu-     \    ^^'^  ^^^  brought  by  a  creditor  againft  an  executor  for  an 

t©r  for  an  account   Jl\.    ^CCOUnt  of  affctS. 

ofancrsytheevi- 

«ienceof  a  co-executor,  which  tended  to  incrcafc  ibe  tcftatoi's  cftate,  wis  not  allowed,  as  it  was  fwcaring 

i\tt  hit  own  beu«fit. 

The 


In  the  Time  of  Lord  Chancellor  Hardwicke.  56 

The  plaintifF  offered  to  read  the  evidence  of  a  co-executor,  Pisiotv. 
which  would  have  tended  to  increafe  the  teftator's  eftate,  and  «**ot^ 
confcquently  was  fwearing  for  his  own  benefit.  ^^i!^^ ' '     ^^  '^"*^. 


^  ; 


Lord  Ch  ancellor,  '^''^    0    (/\   '  '^'^^ 

There  is  an  e(tabli(hed  difference  in  this  court  between  an  *    '  /  /t:?/ > 
executor  and  a  truftee  ( i ).  / 

For  the  truftee  has  the  legal  right  only,  and  is  merely  nominal,  ^  truftee  has  a 
but  an  exbcutor  has  fomethihg  more  in  him  than  the  mere  legal  mere  legal  righc 
right,  as  a  bare  truftpc,  for  he  has  a  beneficial  intcreft  if  there  is  ^xJ^utor  hw 

my  farplus.  more,  forifthere 

But  I  am  not  fatlsfied  you  can  read  his  evidence  for  another  "  »  furpius,  he 
rcafon,    becaufe  thu  executor  has  a  legacy  of  twenty-five  pounds  j^crciiT^  ^'      /^ 
and  die  relcafing  it  does  not  alter  the  cafe:  for  it  is  fo  much^^,^^.^  ^^^^ 
affcu  in   the   hands  of  the  other  exectitpr,    that  he   is   ftill  jiy^»,  .•.v/-'^*^'^* 

Vttbk  to  creditors  of  the  teftator  if  there  are  not  affets  ultra  the  "^.^1^ 

kgacy,  and  therefore  his  Lordfiiip  refufed  to   admit  the   evi- 
dace. 

(1)  Vide  G#/}  V.  Tracy,  I  P.  IF  290.  Pate,  ftjt,  604.  Coodtttle  v.  Wilfwd^ 
Cf^f,  Pyie,  3  P.  ^.  181.  Many.  DougL  134.  Lonue  y.yoUiffej  i  Black, 
Wifd,  ta^u,    2   vol.   zzg,     F9tb€rby  v..    Rep.  365. 


aariyerttiBSewel/,  Ju/yj^  1744.  Cafe  37. 

IfDWARD  Godfrey  by  his   will   gives   a  legacy  of  two  A  legacy  that 
*^  dunifand  pounds  to  truftees,  in  trUft  to  pay   the  intereft  «"«**^  *°  ^  . 
Acrcof  to  his  wife  for  life,  and  after  her  death  the  benefit  of  the  faabninufttakt 
principal  to  his  fon  (i),  but  if  he  died  before  twenty-one,  then  place  immediate 
w  gives  it  over  to  his  daughters,  and  makes  James  Seweil  and  Ijr't  ^aA  ^for 
two  more  perfons  executors.  a  debt  being  due 

then,  the  legacf 
■lift  be  fi)  too^  and  not  being  payable  in  this  cafe  till  a  month  after,  the  court  held  it  to  be  no  fatifac-* 

The  fon  attains  twenty-one,  and  became  intitled  to  the  two  ^^'''-^.^-  '^^    , 

4oufand  pounds,  ^^itA-  ^^^^ 

The  direftions  in  the  will  were  that  the   executors  fliould  /^^'^^^^^^^ 

cany  on  the  teftator's  trade  of  a  brewer,  and  in  compliance  with 9"^     _ - 

this  they  fuffered  the  two  thoufand  pounds  as  well  as  the  reft  of  >^^  ^  ^^^"^ 
At  teftator^s  eftate  to  continue  in  the  trade*  /^^^.•^-^-'•^*^' 

The  fon  after  he  had  attained  his  age  of  twenty-one  ftill  car-    ^,y 

ricd  on  the  trade  on  the  foot  of  the  fame  ftock  which  was  left  by  .-^/.^-^  .«^  <  f^-'^^^y 
iisfadicr.  /^^^.^V/.'^- ^-^ 

The  fon  afterwards  makes  his  will  without  any  reference  at  ^g^^-*^  ^y^^^^*^ 

>Dto  his  father's,  and  gives  a   legacy  often   thoufand  pounds  ^/'  ^^J^j^.^^^v^ 

ttpon  different  trulVs  from  what  his  father  had  done  of  die  two*     V;  ^^  O  ,^  .^ 

j^ .  /^  ^"^-^-^^  '  " 

(i)*'  Edward  Godfrey  at  21  and  alfo    "  fon  (hould    die   under  age,   without  /_! 
**  devifcs  all  his  freehold  cftatcs  to   his     *•  iffu  c." 

**  fon  with  remainders  over  to  teftator's         (a)  Sec  NUb^lls  v,  Judfm^  ante,  2  vol, 
r  <Uughters  and  their  heirs  in  cafe  his    300. 

G  4  tho»» 
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Cf  AiK  f.  thoufand  pounds,  '*  for  after  the  intercft  of  the  ten  thoufand 
?xwxLL.  c(  pounds  to  his  mother  for  life,  he  gives  the  principal  to  his  fiftci 
"  Senveirs  children,  and  charges  it  upon  all  his  real  and  perfona] 
**  cllate,  and  to  be  paid  to  truftecs  in  a  month  after  bis  death. 
•*  Then  follows  a  fpccific  devife  of  a  farm  of  thirty  pounds  a 
**  year  to  Rivers  Dichinfon^  and  then  another  legacy  of  ten 
'<  thoufand  pounds  to  his  fifter  Brownings  children,  and  then 
«*  a  legacy  of  five  thoufand  pounds,  fa^r.  And  then  Ac  reft 
^^  and  reCdue  of  all  his  eftate,  real  and  perfonal,  after  payment 
<<  of  debts  and  legacies,  among  the  children  of  his  fiftert 
•*  Sewe/I  ^nd  Brcwning" 

The  fon  foon  after  dies,  the  plaintiiT,  as  devifee  of  the  mother, 
JnGfts  both  on  the  intereft  of  the  2ooo/.  as  well  as  of  the  io,coo/, 
ana  has  brought  his  bill  for  that  purpofe. 
Lord  Chancellor, 

The  firft  queftion  is,  Whedier.the  intereftof  the  io,oco/. 
given  by  the  will  of  the  fon,  is  to  go  in  fadsfadiion  of  the  intercft 
of  the  2000/.  left  by  th^  will  of  the  father. 

Secondly*  Whether  the  plaintiff  is  intitled  to  a  priority  of  br 
tisfa£lion  and  payment  before  the  other  legatees  under  the  will 
of  Godfrey  the  fon\  and  this  divides  itfelf  into  two  more  qdcf- 
tions,  one  as  to  the  real,  and  another  as  to  the  perfonal  eftate. 

As  to  the  principal  queftion,  Whether  it  ought  to  be  deemed 
^  fatisfadlion  in  this  court  according  to  the  rule  with  regard  to 
legacies  being  a  fatisfa£tion  of  debts,  I  am  of  opinion  with  the 
plaintiff,  and  that  it  ought  not  to  be  held  a  fadsfadion. 

It  is  true  there  are  many  cafes  wliich  have  carried  the  do£bine 
of.fatisfafiion  a  great  way. 
/tfr  /  ^^  ^^^^  ^^'^^  court  have  faid  this  doSrine  has  been  carried 
lympljakounty^  too  fzTy /or  legacies  naturally  imply  a  bounty^  and  therefore,  tha' 
ana  therefore, on  the  court  of  late  havc  not  altogether  difavowed  this  do£lrine  o| 
U*^^ion,*'^th^  fatisfaftion,  yet  they  have  been  very  inclinable  to  lay  hold  of  any 
court  have  of     circumftanccs  to  diftinguidi  tlie  latter  from  former  cafes. 

late  laid  hold  on 

4ny  ciicuxnflancc  to  dlftin^Kh  the  latter  from  former  cafes. 

The  confequence  of  the  fon's  carrying  on  the  trade  ^ith  hii 
father's  (lock,  was,  that  the  2coo/.  was  a  debt  due  upon  his  fa- 
ther's eftate  in  his  hands,  or  more  direfUy  and  properly  a  de- 
mand upon  his  father's  executors. 

There  is  no  pretence  to  fay,  that  the  principal  of  the  io,oco/i 
can  be  a  fatisfa£lion  of  the  principal  fum  of  ^ooo/.  to  the  mo- 
tlier. 

Nor  is  there  any  thing  in  the  will  tliat  declares  this  to  be  a  fa* 
tisfaftioii  of  the  intercft  of  the  2000/. 
F  g8   1  ®^'   ^'^^  point  of  time  it  Is  faid  is  fo  trifling,  it  being  only  a 

month,  that  no  regard  fliould  be  paid  to  it,  but  though  a  fmall 
one,  yet  it  is  a  cifcumftance  that  the  plaintiff  has  a  right  to  lay 
hold  of,  to  take  tliis  out  of  the  cafes  diat  have  been  deemed  a  la? 
tisfaftion. 

Por  according  to  the  rule  of  this  court,  a  legacy  that  ought 
(p  be  deemed  a  fatisfact^pi^  muft  cake  place  imqaediately  auqr 
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the  death  of  the  teftator :  for  the  debt,  whether  of  a  principal     Clark  ▼. 

fum  or  for  intcrcft,  is  due  at  the  death  of  the  teftator,  and  there-      ^»w*^"- 

fore  the  legacy  muft  be  fo  too. 

What  I  have  faid  hitherto,  I  confine  to  the  fatisfaftion  of  Th1$  coort, 
ifcfax,  for  I  agree  the  cafes  of  fatisfaftion  of  portions  hav^  gone  rj^jjjft*^^, 
foidier,  for  where  both  the  provifions  move  from  the  father  to  brin^  eftates  * 
the  fame  perfons,  and  for  the  fame  purpofcs,  this  court,  which  twice,  win  orer- 
always  k^s  againft  iricumbring  eftates  twice  over,  will  over-  c«niilnc«^of 
look  little  circumftances  of  time  as  to  the  pajrment  of  the  two  time  as  to  the 
fums  to  children,  if  it  appears  to  be  a  double  portion,  and  a  J^°JP'°^^ 
double  proviGon  for  younger  children  ( i ).  chiid^*  •^em 

both  the  provi- 
fiont  move  from  the  father^  and  are  ^Teu  for  the  fame  puipolci* 

But  that  has  never  been  the  rule  with  regard  to  debts^  where 
the  funds  for  payment  are  appointed  by  different  perfons. 

The  interefl  of  the  2000/.  was  part  of  the  provifion  and  live- 
lihood of  the  mother,  and  a  debt'  upon  the  eftate  of  Godfrey  the 
fatkr  m  the  hands  of  his  fon. 

Nov  ihe  might  have  lived  till  within  a  day  of  the  time,  which 
was  to  be  the  commencement  of  the  payment  of  the  intereft  of 
the  10,000/.  to  her,  and  yet  not  have  been  intitled  to  it,  and 
therefore  could  not  be  a  (atisfadiion. 

For  there  is  no  cafe  to  make  a  legacy  a  fatisfa£lion  of  a  debt, 
where  the  legacy  is  not  due  at  the  time  of  the  teftator's  death, 
bat  is  made  contingent,  and  to  take  place  at  a  future  day  (2). 

Ifcntfor  a  cafe  from  the  Regifter,  which  I  thought  like  this 
infubftance,  though  it  does  not  run  quatuor  pedibtu  and  that  is 
thcafeof  Crompton  v«  Sale^  i  Eq*  CaJ.  Abr.  205.  before  Lord 
Chancellor  King  (3). 

I  lay  no  weight  upon  there  not  being  aflcts  here,  be- 
caufe  it  is  owing  to  an  accident  there  are  not ;  and  there- 
^  this  cafe  in  the  reafoning  of  it  comes  very  ftrongly  up  to  the 
prcfcnt. 

For  whether  the  poftponing  the  legacy  is  a  month  only,  or  a 
kngcr  time,  it  makes  no  manner  of  difference.  f  99  3 

Where  the  court  decrees  a  legacy  to  be  a  fatisfa£lion  of  a  where  a  legacy 
debt,  the  court  gives  intereft  always  from  tlie   death  of  the  »<*««>•««<*  ^o*>«« 

^      tcftafnr  fatisfeaion  of  a 

^^^'  debt,  the  court 

{Wet  Intereft  always  horn  the  teiUu>r*s  deadu 

But  in  this  cafe  there  is  fomething  further  ftill,  and  that  is 
a  bond  given  hy  ycffeph  Seiueii  to  Mrs.  Godfrey  the  mother,  for 
^2oooA  dated  the  i6th  of  February  1729,  reciting  that 
^harine  Godfrey^  in  purfuance  of  the  power  given  her  by  her 
pibafld,  does  empower  the  furviving  executor  to  lend  and  ad- 

(0    ^t    Bollafis  V.    Uth'Waff,    ante^  (2)  Sphiks  v,  R$bins,  ante,  2  vol.  49 J • 

J  »ol.  4,6.  and  t^e  c^fct  Oicrc  cited  ia        (3)  5  i".  ^.  553.  S.  C 

vancc 
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^sl**  ^'      ^^"^^  ^^^  ^^^^  principal  fum  of  2000/.  to  Jo/eph  Sf* 
curing  to  her  die  intcrcft  of  the  2000  /.  during  her  1 

It  is  true  the  aft  of  executors  cannot  alter  the  ri 
ties,  but  it  {hews  they  underftood  it  to  be  no  fatis^fa^ 
2000  /. 

This  queftion  would  never  have  been  ftarted^  had 
for  the  deficiency  of  aflets. 

Another  circumftance  is  the  decree  in  July  17: 
will  of  the  fon. 

There  was  no  imagination  that  the  legacy  of  th< 
was  intended  a^  a  fatisfadion  for  the  2000  /.  or  the 
it,  for  if  fo,  it  would  have  been  mentioned  in  the  d 
the  manner  of  taking  the  account ;  but  initead  of 
is  a  general  direftion  only  to  take  an  account  of  the  d 
fon,  £5V.  therefore  I  am  of  opinion  that  the  2000 
confidercd  as  a  debt,  and  the  legacy  of  the  intereft  oi 
was  no  fatisfaftion  of  the  intercft  of  the  2000  /. 

The  fecond  queftion  is,  as  to  the  preference ;  anc 
refpeft  to  the  perfonal  eftate. 

All  the  fubfequent  queftions  are   upon  the   foo 
Ihalling  ailets ;    but  I  fliall  lay    thefc   out  of   the 
am  of  opinion  this  legacy  of  1 0,000  /.  is  not  intitled 
ference. 
-^  .„ ,      For  where  legacies  are  riven  to  perfons  of  the  f; 

The  court  will  J      r      ,     .       n  .  i.  .„  a     •  r 

notftraiMtoprc-  of  relationlhip,  the  court  will  not  Itram  to  prefer  < 
fcrone  legatee  to  to  another,  but  will  let  the  general  rule  of  equality  1 
X^c  Uicrc"u  a  ""^^^^  ^^^^  ^  fomething  infuperable  In  the  will,  th; 
deficiency  of      juftify  the  court  in  doing  it. 

afTets  will  let  the 

gt%cnl  rule  of  equality  take  place. 

By  the  fon's   will,  the  real  and  perfonal  eftate 

with   the   payment  of  this   10,000/.  to  his  Cfter  Se 

dren. 

[   1 00  J         ^g  ^Q  ^jjg  point  of  time  I  lay  it  out  of  the  cafe,  for  1 

lcgacy'to"b%*aid  ^as  a  rulc  in  this  court  that  appointing  a  legacy  to  be 

ai  a  different      different  time,  will  give  a  preference  to  that  legatee, 

iWca^  wfc"!*'     there  is  a  deficiency  of  aflcts,  all  the  legatees^  muft  ab 

rence.        .  portion. 

The  teftator's  charging  his  perfotinl  as  well  as  Jiis 
is  faying  no  more  than    what  the  law   faysj  for  if 
been  exprefsly  charged  by  the    teftator,  the   court  u 
direded  it  to  have  been  firft  applied,  and  therefore  nc 
of  preference  can  be  drawn  from  tlience. 

(i)  Jofeph  Sewei  (who    was   one  of  a    bond  conditioned  for  the 

E,  Gorifrcy  the  Ton's   executors)    by  his  zoqqL  which  was  fo  be  in 

anfwer,  fays,    that  be  was  indebted  to  of    the    aforefaid    2000/.    t 

E.  GoJfrcy  the  fon  in   2000/.  and    that  whereof    was    to   be    paid    i 

after   his  deccafe,  and  upon  the   rcqueft  Catharine    Godfrey^    the   wide 

of  Rivtrs   Dickhifcn  (one  of  £.  Godfrey  her  life ;  and  which  he  had  fr 

the  father's  executors),  he  entered  into  paid  her  accordingly. 
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"  I  do  hereby  charge  my  eftate  both  real  and   perfonal  with      Claik  v. 
"  the  payment  of  10,000/.    l^c.     Itcm^  all  the  reft  and  refidue       S*w£ll. 
"  which  {hall  remain  after  payment  of  my  debts  and  legacies, 
"I give  to  the   truftees  upon   the   trufts   therein   after   men- 
«*  tioned.'* 

It  was  faid  this  is  a  prioi'  charge. 

Suppofe  the  teflator  had  firil  applied  thefe  words  to  the 
1 0,000 /•  then  repeated  them  again  to  die  legacy  of  5000  A  (^c. 
what  would  this  have  done  ?  Why,  all  the  legacies  would  have 
been  equally  a  charge  on  the  real  and  perfonal  eftate^and  not  one 
more  than  the  other. 

Therefore  I  am  of  opinion,  as  a   man  cannot  fpcak  all  hi» 

words  at  once,  and  as  it  is  no  matter  how  the  claufes  are  placed 

in  a  ^U,  it  is  no  more  than  a  general  charge  of  all  his  legacies 

tponthe  real  and  perfonal  eftate. 

At  the  l)cginning  the  teftator  had  taken  care  to  charge  all  his 

eftate  with  the  payment  of  his  debts. 
Tkis  would  have  been  fufficient  to  charge  the  real  efiate,  if  the 

perfooal  eftate  was  deficient. 
HiQC  is  therefore  no  ground  to  fay  that  this  legacy  fliali  have 

tiie  priority  of  the  other. 

Tbii  is  fuch  a  conftru£tion  as  a  court  of  equity  would  incline 
to  come  into,  becaufe  it  is  making  an  equality  between  the  lega- 
tees is  to  thelofs  which  has  happened,  who  are  upon  tlie  fame 
ibot  of  relation  to  the  teftator. 

This  is  my  opinion  as  to  the  refidue,  the  next  queftion  will 
kastoMr.  C/^c/^/s  client  Rivers  Dickinfon^  to  whom  the  tef- 
tator has  fpecifically  devifed  a  farm  of  thirty  pounds  a  year.  [  loi  J 

.  As  to  the  cafe  he  put,  that  fuppofe  a  man  devifcs  all  his  real  A  man  derifet 
eftate  to  >f.  and  afterwards  a  particular  farm  to  B.  this  would  j"^s«ai  eftate 

k-    ,  »       ,.  ^      T      t     •     •  io  A,  afterwards 

an  exception  out  of  the  generality  to  A*    I  admit  it.  a  particularfonn 

to  B,  it  is  an 
cxceptbn  out  of  the  gencralty  to  A  • 

But  it  is  otherwife,  where  there  is  a  charge  by  a  teftator  upon  _^  ^ 

ail  his  eftates  /or  payment  of  debts,  for  there  the  devifee  muft  charges  all  his 
tie  fubjedl  to  that  charge  j  and  if  the  refidue  is  nor  fuflicient  eftates  for  pay- 
to  anfwcr  the  debts  (i),  the  eftate  devifed  to  Rivers  Dickinfon  Srdcvifee**o/ * 
°^aft  in  the  next  place  be  applied  for  that  purpofe.  particular  one 

muft  take  lub- 
je€t  to  that  charge* 

His  LordQiip  decreed  (2)  the  defendant  to  pay  the  intereft  of 
the  two  thoufand  pounds  to  the  plaintiff. 

(0  His   Lordfhip  rcfcrVed  the   con-  "  the  intereft  of  the   2000/.  ought  to 

Mcrauon  in  what  manner  and  proper-  *•  be  coniidered  as  a  debt,  and  the  in- 

J'^nthc  plaintiflFs  ihooid  receive  fatis-  '*  tcrcfl  of  the   faid   fum  of   10,000/. 

w^ion  out  of  the  lands  devifed  to  iJ/i/tTJ  "  ought  to  be   confidercd   as  a  legacy 

^'^nfin.  «'  under  the   will  of  the  faid    E.  Godfrey 

W  That  the  intereft  of  the  10,000/.  '*  the  fon".     Reg.  Lib.  A.  1743.  fol. 

IJ^^ota  fatisfsAion  of  the  intereft  of  65 5 • 
««aooo/.   "  Boc  that  the  arrears  of 
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Cafe  38,  Heath  ▼erfus  Parrj^  July  9,  1744. 

A  derife  to  fiye     A  Perfon  bj  his  will  '*  gave  one  thoufand  pounds  a-piece  to 
fiftin  7iwreia    *^^  **  ^^^  brodicis  and  fifters,  (but  who  were  no  relation  to 
tions)  onoo /?'  **  him),  to  be  paid  to  them  at  their  refpcftire  ages  of  twenty-one, . 
a-piece,  to  be      *«  in  cafe  thcy  fliould  fcfpcftively  attain  that  age,  and  not  other* 

^iTt^yTti^  "  '^'fi'^  ^"^  *f  ^"7  ^^  *^°^  ^°*^^  happen  to  die  before  thcy 
that  age,  and  not  '*  attain  their  refpe£tive  ages  of  twenty-one,  that  then  and  in 
#therwifo}  and  <«  fuch  cafe  the  legacy  or  legacies  of  one  thoufand  pounds,  fo 
ihTieSy^'^ie'  "  P^^°  ^^  *^°^  refpeaivcly,  fhaU  be  utterly  void  and  of  no 

Sacies  to  be  ot-     **    cffcdl  (  I  )." 

terlyvoid.    The 

legatees  brought  a  bill  for  intereft  on  their  lega^iei  i  being  not  intitled  to  d»e  peyment  ef  thek  legKief 

immediately,  they  Ihall  not  have  iatercft  in  the  mean  time,  nor  the  principal  particnfarly  ieciucd  to 

shea  till  they  ihaU  arrive  a(  their  ages  of  twenty -one. 

/       //      ^>""'^' 
fjirei^'*     jl%  '  \     Then  comes  this  claufe. 

/  7{^^^^  '  -  **  -^"^  ^  ^°  hereby  give  my  executors  full  power  and  liberty, 

^   ,^-'-'^'    Ay^*^    **  during  the  refpeftive  minorities   of  the  five  legatees,  undl 

:j^^^'^  ^    ^,^:,/^  •*  they  ihall  attain  their   ages  of  twenty-one,  or  the  legacies 

/  j^Y'"^     ''  /'        "  otherwifc  become  void,  to  lay  the  money  out  in  mortgages  or 

_,.  -  -  ••  other  fecurities  for  the  purpofes  and  on  the  trufts  of  this  mf 

^  will,  and  to  call  if  in  when  they  pleafe,  and  my   executors 

*^  not  to  be  fubje£t  to  any  lofs   that  may  happen ;  and  makes 

**  Bally  Heath  his  refiduary  legatee." 

The  bill  was  brought  by  the  legatees  for  intereft  upon  their 

legacies. 

Mr.  Talbot  for  the    plaintiffs  cited  Nicholh  verfus  OfborM^ 

2   P.    Wms.    419.    and    Taylor  vcrfus    John/on^    2    P.  Wm. 

5C4« 
[  102  ]         Lord  Chancellor, 

Cafes  of  this  kind,  how  far  a  legatee^  %vho  is  not  intitlidto  the 
payment  of  bis  legacy  immediately ^  Jbedlhave  interejl  in  the  mean  time, 
depend  upon  particular  circumftanccs. 

Some  upon  relationihip,  fome  upon  the  ncceflities  of  legatees, 

and  moft  of  them  upon  the  particubr  penning  of  wills ;  and 

there  is  hardly  one  cafe  which  can  be  cited  that  is  a  precedent  for 

another. 

Where  a  legacy       Some   things  are  certain   in   thcfe  cafes ;  for  if  a  Icj^acy  1$ 

at**msimge"or  givcn  generally  at  marriage,  or  at  21,  then  the  vetting  and  time 

»tzi,thevcfting  of  payment  arc  the   fame,  and  fhall  not  vcft  till  marriage,  or 

and  time  of  pay-  2  r 
ifientare  the 
iame, 

u^aZny^^d^,     T°  ?°  ^^^  ^^^  further,  where   a  legacy  is  aftually  vetted, 
as  if  given  to  A.  as  if  given  to  A,  payable  at  twenty-^nef  yet  it  fliall  not  carry  in- 
payable  at  21, 
yet  it  ihall  Bi»t  carry  intereil. 

(i)'  **  And  fliould  fink   and  merge  in  the  furplai  of  the  ptrfopal cftate.*' 
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tereft,   unlefs  fomething  is   faid  in  the  will,    that  (hews  the     Hiatk  y. 
tcftator's  intention  to  give  intereft  in  the  mean  time  (i),  p*«»y. 

But  all  thcfe  cafes   are  fubjcft  to  this  exception,  if  it  is  in  i„  the  cafe  of » 
the  cafe  of  a  child;  for  then  let  a  teftator  give  it  how  he  will,  chad,ictatcft». 
cither  at  21,  or  at  marriage,  ox  payable  at  21,  or  payable  at  mzh  !^8*^^  al^icy 
'riage,  and  die  child  has  no  other  provifion,  the  court  will  give  eid!!cr\ral*  or 
intereft  by  way  of  maintenance,  for  they  will  not  prefume  the  marriage,  or 
father  in^Scious.  or  fo  unnatural,  as  to  leave  a   child  deftitute  P^y»t>J««2i, 

.  •*'  '  or  marriage,  and 

W'  -  the  child  has  no 

other  provifiofly 
tilt  co«rt  wiUgWe  intereft  by  way  of  maiatcnance* 

I  hare  a  note  of  the  cafe  of  Onflow  v.  Smki,  and  by  that  it 
appears  to  have  been  heard  before  Lord  Gnuper  the  5  th  of  July^ 
%  Ann,  there  the  legacy  was  given  at  21,  and  yet  he  direfted 
the  money  to  be  laid  up  in  tlie  mean  time  till  it  was  feen  whether 
the  legatee  would  arrive  at  21,  and  in  a  new  caufe  between 
Onjkw  V.  Drapery 'the  27th  of  June^  9  jlnn.  it  was  held  to  be 
no  Tcfted  legacy. 

However  this  direction  may  (hew  Lord  Cowper*s  inclinationj, 
yetitisnot  an  abiblute  determination,  and  therefore  is  noprece- 

As  to  die  cafe  of  Bourne  v.  Tynt  (on  which  a  ftrefs  was  laid 
kAcberlyVm   Vernony)  2  Vaitr.  346. 

That  was  a  portion  to  a  daughter,  and  ^n  only  one,  and  alfo 
a  fefted  one,  payable  at  a  future  day  ^  a  ftrong  circumftance 


(i)  Thi$  is  the  cafe  of  r  particular 
legacy,  which  is  confidered  as  part  of 
the  general  perfonal  eftate ;  So^  Falmn- 
r.  Uafon^  ante  x  vol.  505,  Atkinfon  v. 
Turner t  ante  2  vol.  41.  Haugbton  v. 
H^nifin,  ante  2  vol.  330.  LoyJ  v.  ff^l- 
iiams,  ante  2  vol.  lo8.  Green  v.  Eiins, 
«/^  2  vol.  473,  Hyndbam  v.  Wyndham^ 
^Bn,  Cha.  Rep.  58.  Sbawe  v.  Cuniije, 
4^r«.  Cba.  Rjrp.  1 44.  Bat  with  re- 
fped  to  a  refiAue  of  a  perfonal  eftate, 
it  fee ms  fettled,  that  if  it  be  devifed  fo 
^  to  veft  upon  a  contiDgency  with  a 
dcrife  over,  if  fach  contingency  does  not 
liappcn,  there  the  intermediate  intertft 
will  accumulate,  and  go  along  with  the 
^due.  Green  v.  EkinSy  ante  2  vol.  473. 
Butler  V.  Butler,  ante  58.  Trcvanhn  v. 
^rSitnt  2  Fef.  430.  Bat  if  a  rcHduc  is 
^ucathed  to  an  infant  by  way  of  pre- 
i^^lifU  with  a  dcvife  over  in  cafe  of 
<^(aih  under  21,  there  the  intcreil  to  the 
death  of  the  infant  under  ^1  will  belong 
to  him,  or  his  reprcfcntaiives.  TJfen  v, 
^l^h  I  ?.  fy.  500.  iKicb^Us  V.  Ojl^n, 
\^'  W,  419.  Cbatvrtb  v.  Hooper ^  I  Bro, 
^.R?/.  82.  Hav^kins  v.  Co^mbi,  ibiJ. 
}1S»  ^btpbcrd  V.  Ingram,  Amh.  448. 
"i^tm^s  V.   Tomkirsj  4  Bro.  Cba.  Rdp. 


1 49.  note.  Indeed  from  the  cafes  of 
Nicbols  V.  0/born^  C bower tb  v.  Hooper, 
and  Green  v.  Ekins,  it  ihould  fecm,  that 
if  the  reiidue  is  given  to  the  infant  pay^ 
able,  ox  to  be  paid  at  21  (which  would 
alone  make  it  a  've/led  legaicy)  with  a 
devife  over  in  cafe  of  death  ander  21^ 
this  limiution  would  not  differ  in  con- 
ftruction  from  the  laft  rule.  But  the 
cafe  of  Defcrampes  v.  Tomkins  appears 
certainly  to  make  a  diftindtion  between 
a  beqaeft  by  way  of  prefent  gift  with  a 
devife  over,  and  one  payable  or  Ho  be  paid 
at  21,  wich  a  iimilar  devife  over.  A 
diftin^ion  of  this  kind  certainly  holds 
between  particular  legacies,  as  appears 
by  the  firlFclafs  of  ca^es  above  cited, 
and  that  of  Taylor  v.  Jobn/on  2  P.  JV. 
504. 

(2)  So  Glide  v.  IVrigbt,  1  Cha.  Rep. 
265.  Harvey  v.  Harvey,  2  P/ 0^,  21. 
Green  v.  Belcbsr  ante  I  vol.  505.  Incle- 
don  V.  Northcote,  pojl  438.  Hearle  v. 
Green  bank,  poJl  y  lb.  Coleman  v.  Seymour, 
1  re/.  211.  Beck/ord  v.  TMn,  i  Fef, 
310.  Carey  y.  Ajkeiv,z  Bro.  Cba.  Rep. 
5:^.  Secus  as  to  grandchildren.  Palmer 
V.  Mafoji,  ante  i  vol.  505.  flaugbton  V. 
Harri/on,  ante  2  vol.  330. 

there. 


loj  CASES  Argued  and  Determined 

HsATw  ▼.    there,  for  maintenance  was  allotted  to  her  during  her  minority 
***^*     ,   out  of  the  very  intcrcft  of  the  principal  fum  of  3000/. 

But  though  this  was  determined  by  a  very  great  man,  I  own 
I  (hould  have  bad  fome  doubt. 

The  truftees  had  paid  over  the  furplus  for  fome  fime  to 
Mrs.  Bourney  but  (topping  their  hands  the  plaintiff  brought  her 
bill,  and  the  caufe  was  heard  before  Lord  Keeper  Finchj  when 
he  firft  had  the  feals,  on  the  28th  of  J/////,  3 1  Cha.  a. 

Confider  the  ohjetlion  there,  the  80  /.  per  ann.  was  aflually 
given  to  the  mother  for  her  maintenance,  though  indeed,  as  it 
was  the  cafe  of  a  daughter,  if  the  teftator  had  not  provided  a 
maintenance,  fhe  (liould  have  had  the  intereft  for  that  pur- 
pofe. 

But  the  court  laid  hold  of  this  ftngfe   circumftance,  that  the 

3000  A  was  not  directed  to  be  laid  out  in  land  for  the  benefit  of 

the  refiduary  dcvifee,  and  that  nothing  was   given  to  him  but 

what  was  ordered  to  be  invcfted  in  land :  It  was  a  difinherited 

daughter,  and  therefore  the  court  was   willing  to  (train  in  her 

favour. 

Wlieiher  a  The  cafe  of  Phillips  v.  Carey  ( 1 )  was  clearly  a  vcfted  legacy, 

whole  or  part  of  and  Only  the  time  of  payment  was  poltponed  ;  it  was  a  fum  of 

thc'eiiatc'ir       '^^°  ^-  ^"^  P*^^'  ^f  ^*  ^"^  ^f  ^  fpecific  debt  due  to  the  teftator, 

gtvenasairgacy,  therefore  tliis  was  a  fpecific  legacy:  and  whether   the  whole  or 

It  '».^s«-»'iy        part  of  a  debt  due  to  the  eltate  is  given  as  a  legacy,  it  is  equally 

c^n*fequ*rntiy  a    fpccific,    and    tlicrcforc   a    diitind  tree  and  di(tin£t  fruit ;  but 

d'rftinatrcc  and  whcrc  it  is  Only  givcn  out  of  the  great  tree  of  the  eftate,  there  is 

bat 'if^v"*'ttt    "^  ground  to  fever  a  branch  from  it  in  favour  of  a  general 

•fthe  great  tree  .legatee. 

•f  the  eftare»  no 

f  round  to  fever  a  branch  from  it  in  fiTOvr  of  a  general  legatee  (2). 

The  next  is  Acherly  v.  Vernon j   i  P.  Wms.  783.    , 
By  the  will  that  was  not  a  vetted  legacy,  but  made  fo  by  the 
codicil. 

The  queftlon  was,  whether  Mifs  Acherley  was  intltled  to  the 
intereft  of  the  600c/.   before  21. 

Lord  Mc.cclesjield  gave  it  as  his  opinion  (he  was. 
Be  fides,  Mr.  f^ernon  put  himfelf  in  the  place  of  a  parent,  for 
Ihe  was  the  daughter  of  his  only  lifter  and  heir  at  law,  and  he 
calls  it  a  portizKy  therefore  there  were  ftrong  circum (lances  to 
make  it  a  vefted  legacy  ;  but  the  governing  circumftance  was 
this,  that  the  teftator  had  directed  the  Yefidue  to  be  laid  out  in 
land  after  the  debts  and  legacies  were  paid  y  and  Lord  Macclesfieti 
wab  of  opinion,  till  debts  and  legacies  were  paid,  nothing  wai 
to  be  laid  out  in  land. 

The  queftion  is,  .whether  any  of  thefe  cafes  govern  the  pre- 
fenf^  and  I  am  of  opinion  they  do  not,  therefore  the  will  mull 
be  taken  into  confideration. 

The  legatees  are  mere  ftrangers  to  the  teftator,  and  there- 
fore \i  is  plain  he  intended  they  fliould  be  contingent,  and  to 
wait  the  event  of  dieir  attaining  2 1 . 

(i)  Ante  1  vol.  508.  S.  C.  (2)  SttPurfiw  Sfjaplirty  anu  I  vol.  414.  note  i. 
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If  the  tcftator  had  flopped  after  the  wonls,  in  cafe  th  .7  flioukl 
atcain  dicir  age  of  21  and  not  otherwife,  I  (hou'd  have  thought 
it  had  not  been  merely  a  poftponing  by  reafon  of  ihcir  nonage, 
and  for  the  legatees*  conveniency,  but  that  he  intended  they  Ihould 
not  veft  till  21  ;•  but  he  goes  on,  and  ir^  cafe  any  of  them  fliould 
happen  to  die  before  they  attain  their  refpeftive  ages  of  ai,  that 
then  and  in  Aich  cafe  the  legacies  fo  given  to  them  refpedively 
(hall  be  utterly  void  and  of  no  effedl. 

The  legacies  are  merely  contingent,  and  directed  to  fink  and 
merge;  this  plainly  (hews  nothing  was  to  be  taken  out  for  their, 
benefit,  but  that  it  (hould  remain  where  it  was,  at  home,  ajs 
partofthe  old  eilate. 

There  could  be  no  doubt,  unlefs  for  the  following  claufc,  which 
bvbtthe  plaintiff  chiefly  depends  upon. 

"  I  do  hereby  give  my  executors  full  power  and  liberty  du- 
ring the  rcfpcdiivc  minorities  of  the  five  hgatees,  ^f.  (fie  the 

Ithttheen  infided  for  the  plaintiff,  that  this  claufe  brings  it 
to  the  cafe  oi  Achsrley  v.  Vermn^  and  Bourne  v.  Tynt'y  and  that 
thoogh  they  (hould  not  be  intitled  to  the  intereit  now,  yet  it 
ftall  accumulate  in  the  mean  time,  till  they  arrive  at  their  ages, 
ofar. 

K  there  had  been  a  particular  direftion  for  the  benefit  of  the 
legatees  by  name,  there  might  have  been  fome  weight  in  it. 

I  by  no  ftrefs  upon  its  being  a  power,  for  I  do  not  take  this  to 
bcadiredion  to  lay  it  out  for  the  benefit  of  the  particular  legatees, 
but  equally  for  the  benefit  of  the  refiduary  legatees. 

for  the  purpops  and  upon  the  trujls^  tic. 

What  is  the  meaning  of  this  ?  Why,  to  anfwcr  all  the  pro- 
vlnons  of  the  will,  as  well  for  the  refiduary  as  the  other 
legatees. 

Therefore  there  was  no  obligation  upon  the  executors  to  fever 
3  particular  fum  of  money  to  anfwer  the  legacies  for  the  plaintifl^, 
2«d  other  particular  legatees. 

But  it  is  ftronger  ftill,  for  he  dirc<9:s  the  executqrs  either  to  call      -  « 

\  or  to  continue   the  fccurities  they  fhould  find  ftanding  out      L       ^  ^ 
a| his  death,  which  empowers  them  to  do  it  without  any  regard 
ciAer  to  the   intercft  of  refiduary    legatee,    or  the   particular 
fcptees. 

There  is  another  thing,  which  (hews  that  the  tcftator  knew 
he  had  given  them  as  contingent  legacies,  for  he  cxprcfsly  calls 
them  contingent  in  this  claufe. 

Therefore,  I  am  of  opinion,  that  the  refiduary  lc;^atee  is  inti- 
"^i  to  the  intereil  in  the  mean  timej  nor  are  the  plaintiffs  inti- 
^  to  have  the  principal  particularly  fecured  to  them,  till  they 
^H arrive  at  their  ages  of  ai,  but  to  be  laid  out  for  the  benefit, 
rf  ail  the  legatees,  (i). 

(0  The  words  of  the  decree  in  the  Reg.  Lib.  A.  1743.   fol.  684.   Indeed  it 

Kegifter's  book  arc  *•  that  what  (hall  be  lieems  now  to  be  fettled  that   whether  a 

II  coming  for  the  plaintifPs  faid  two  Ic-  leg-cy  be  vcfted  or  contingent,  the  Ic- 

Pf^oepUeedcnt  at  itiierefi  up9H  govern"  garee  may  have  it  appropriated  fbr  hit 

||**»*rAi/ygt«ri/w  fubjcftio  the  con-  benefit.   Phillips  v.  An\ejl''i^   ante  2  vol. 

•■••^^  in  the  i^id  icftator's  will."  58.  7i?V#»  v.  DeU  Ciiufe^  \  Bro,  Clt«i. 


^^5  CASES  Argatd  and  DctermmcJ 

J^fp.  105;.  I  Fi^/:  282.  S.  C.Ferrandv.  Pren-  Douglas,  2  Br9.  Om.  Rep.  231.  HwtcJ^, 

tici,Amh.2j'^,iBro.Cha,Rep.  105.  S.C.  fin   v,  Hammomi^  3  Br9.Cba.*Rep,  i^s^ 

Ctrenv,  PigotlBro.Cha  Rep.  lo^,  Cary  144. 
V.  AJkrji^  2  Bro,  Cba.  Rip,  58.  Cwpa  r. 

^^*^  39*  Swanion  verfus  Raven ^   July   10,    1 744. 

Afinrby  huf-  A  Huftand  and  wife  join  in  a  fine  of  the  wife's  lands  to  a 
b^iTdttfr^  jTV  purchafer,  and  afterwards  the  hulband  alone  declares  the 
purchafery  but    ufcs  of  it  by  articles. 

the  ufcs  declared 

by  the  hufb^nd  onIy«  no  other  deed  b*ing  (hewen  declaring  different  ufe9>  a»d  the  vict  dcchitdBiC 

Vtfymg  from  what  the  wiie  lniended>  ic  (hall  bind  her  uotwithftanUing. 

The  queftion  is,^  Whether  it  (hall  bind  the  wife  ? 

Lord  Chancellor, 

As  no  otlier  deed  is  (hewn  that  declares  difTerent  ufes,  aAd 
the  ufes  declared  do  not  vary  from  what  the  wife  intended,  it: 
fhall  bind  her  notwithftanding ;  and  therefore  the  bill  which  flic 
has  brought)  after  an  acquiefcence  of  fifteen  years  fince  her  )iuf-» 
band's  death,  for  poiTefEon,  on  fuggcilion  that  (he  is  not  bound 
by  the  fine,  as  fhe  did  not  join  in  the  articles  with  thehufband 
in  the  declaration  of  the  ufesj  mud  be  difmifTed.  (i). 

(i)   nJe  Bfchvl/hh  Ca/e,  Moor,    197.     ^foore,  22.  pL  J $.  Djer^  290.  m*  fi.6lm   - 

X  Co.    57.  ii.  2  Roll's  Ab.  798.    AttcM. 


Cafe   40.  ^^^^«  vc'f"^  BriggSy  July  u,  1744. 
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40. 

H  E  bill  was  brought  to  be  let  in  as  a  creditor  on  LonS 
Bradford*^  eftates  under  a  dire£lion  in  a  former  caufe. 
h^fT^^^'d^*       The  plaintiff,  adminiftrator   de  bonis  mn  to  his  father,  wh<F 
iJcl BrsJfirJ^  ^«^s   ft e ward  or  attorney   to  Henry  Earl  of  Bradford^  ftom  the 
alter  an  acquief.  year  1710  to    17x7,  infifts  that   his  father  had  feveral  large 
cenccofi7yearb,  fums  of  moncv    duc  to  him,  but    knowing    Lord  BradfinTs 

lees  up  a  dcmaad  -.  1      ^       r        i.  1  r     1  •  r      t 

forA;iiarj;ciu:n  avcrlion  to  buriuefs,  did  not  care  to  prefs  him  to  fettle  ac- 
du-iorburincU  counts,  efpccially  as  Lord  Bradfordj  who  was  lord  lieutenant 
utor,^  to^'which  ^^  ^^^  ^o^"^y  of  ^^'P^  '^^^  promifcd  to  make  him  clerk  of  the 

the   rcprcfenta-    pCaCC. 

five    oi    Lord 

Brsdf^rdiniiiltA  on  the  ftitute  of  iMniutlons.     Saris  faSiion  t§  le  frtfumti  frtm  the  hwph  »f  tim»t  fir  it  i* 

zas  ty  Ift  imugineJ,  if  any  tb'tn^  nvai  rtally  due  to  thepidtntiff,  thai  he  would  have  been  fuiet  under  if. 

£  X06  ]  The  defendant  Sir  Htigb  Briggs^  executor  of  Lord  Bradford, 

ihfifts  upon  the  ftatute  of  llmitatioHS. 

Mr.  Attorney  General,  counfel  for  the  pWntiflT,  argued,  that 
fuppofing  the  ftatute  of  limitations  is  run,  yet,  that  my  /Lord 
Bra'.lfj7'd\  will  creating  a  truft  of  his  real  tftate  for  the  pay- 
ment of  his  debts,  has  taken  it  out  of  the  ftatute ;  for  notwith-* 
ftanding  the  plaintiff  may  be  barred  at  law,  yet  in  equity  it  is  a 
debt  in  confcience,  a:Hl  the  will  is  in  the  nature  of  a  new  af- 
fumpCt. 

Lord" 


10  the  lime  of  Lord  Chancellor  Hardwickf^  id 5 

Lord  Hardfificie  put  it  upon  the  defendant's  counfcl,  to  (hew       Lacon  v. 
how  thiscafc  differs  fromthofe  where  a  truft  for  payment  of  debts         »'°««- 
has  revived  the  debf. 

Mr.  Solicitor  General^  for  the  truftees,  faid,  that  it  mud  be 
2  certain  cleat  debt,  and  not  depending  on  an  account,  which 
a  court  of  equity  will  admit  to  be  a  debt,  on  fuch  a  truft- 
cllate,  and  to  be  taken  out  by  it  from  the  ftatute  of  limita- 
tions. 

From  the  death  of  Lacon  to  tlie  deatli  of  Lord  Bradford  is  no 
lefs  than  fcvcnteen  years. 

Yox  Lacon  died  in  1 7 17,  and  Lord  Bradford  in  1734,  and 
there  is  no  proof  of  any  application  for  the  pretended  debt,  but 
they  have  acquiefced  all  this  time. 

Another  objeflion,  he  infilled,  mud  be  the  expcnfivcncfs  of 
taking  an  account  of  fuch  length ;  and  that  the  (lalenefs  and  im- 
probability of  the  demand,  would  make  the  court  very  unwilling 
to  &KSt  fuch  an  account. 
•  My  Lord  Bradford's  executors  cannot,  after  fuch  length  of 
titne,  dieck  Lacon's  accounts. 

It  is  not  po/fible  to  imagine,  that  the  plaintiff*  would  have  laia 
by  fi)  many  years,  if  there  had  been  any  thing  really  due,  and 
therefore  this  alone  is  a  ftrong  argument  for  the  defendants. 

Mr.  Brown f  £n  reply  for  the  plaintiff^  faid,  none  of  the 
tniftccs  have  pretended  that  they  have  found  a  dated  account 
^viong  mj  Lord  Bradford s  papers,  whickis  a  prefumption  that 
there  is  no  fuch  account ;  for  if  they  had  difcovcred  any  fuch, 
thcjr  would  not  have  relied  altogether  on  the  llatute  of  limita- 
tions. 
Lord  Chancellor, 

An  account  is  demanded  at  fecond  hand  by  the  reprcfentative 
of  a  houfc  ftcward,  and  it  has  been  infilled,  that  there  is  an  open 
<»w  between  him  and  his  lord. 

I  am  of  opinion,  that  if  I  (houUl  decree  an  account  to  be     [  107  ] 
token  in  this  cafe,  I  fliould  make  one  of  the  word  precedents  that  , 
a  court  of  equity  can  make,  for  difturbing  the  peace  of  fami- 
,  lies. 

It  13  a  demand  clearly  barred  by  the  ftatute  of  limitations,  both 
in  law  and  equity. 

The  defendant,  in  his  anfwcr,  admits,  that  Mr.  Dovn^ 
might  tell  him,  who  was  the  executor  of  Lacotiy  after  the 
<lea:h  of  the  Earl  of  Bradford^  that  there  was  fuch  an  account  de- 
pending, and  money  due  to  Lacon. 

Bat  then  Sir  Hugh  Briggs  very  cautioully  confines  his  belief  of 
the  debt  to  tlie  information  of  Dovey,  and  at  the  fame  time  infifts 
on  the  ilatute. 

Now  there  muft  be  a  dircft  admifilon  of  a  debt,  to  fake  it  c///  To  take  a  a  bt^ 
\ftb:  Jiatuie  of  limitations'^  though  there  kavc  been  ftveral  c:\fes  yf^i^iution!,"  ' 
It  Jaw  where  this  lias  not  been  held  fufficient,  unlefs  it  is  like-  there  muft  br.  .j 

dht.£i  ^Jmifjin.  if 
if,  and  in  Qvrial  Cifci  it  has  been  held  thfie  nu^bc  an  atfttesfrc/Kijih  ^  t.j. 

Vol.  III.  H  wife 
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Lacov  v.       ^ifc  attended  witli  an  exp^-efs  promife  to  pay  [i) ;  but  that  may  b 
**"^'-      rather  too  hard  (2), 

What  the  executor  fays  here,  is  only  his  pcrfonal  belief)  an< 
notwith|tanding,  he  infifts  on  the  (latute  of  limitations  in  behal 
of  his  tcftator. 

For  if  a  man  fays,  that  a  creditor  told  him  there  was  feme 
thing  due,  he  may  give  credit  to  it  from  the  opinion  he  has  0 
his  veracity ;  and  yet  if  he  infifts  on  the  ftatute,  that  wiU,  not 
withftandingy  be  a  bar  to  the  demand. 

The  fecond  queftion  is,  on  the  trull  created  on  the  real  eftati 
of  the  Earl  of  Bradford. 
A  troft  for  pay*      It  is  very  true,  where  there  is  a  truft  of  a  real  eftate  for  pay 
mcntofdcbti     ment  of  debts,  it  has  been  held,  to  revive  debts  which  have  beei 
^J^iirfuch^M  *flrr^i  by  thejiaiute  of  limitations  ^  and  that  they  are  intitledto  he  pau 
hare  been  barred  as  well  as  the  Other  creditors  (3  )• 
^y  the  ftatute  of 
Umltations,  bnc  tho*  now  eftahliihed  m  equity,  judges  have  always  munnured  at  it. 

But  I  have  often  wondered  how  this  rule  at  iirft  prevailed,  am 

judges  have  always  grumbled  at  it,  though  it  is  now  eftablilh 

ed  in  equity.     Vide  Lord  Strafford^  s  cafe^  in  the  Koufe  of  Lords 

February  7,  1727. 

Where  real  cftafe      It  has  been  truly  faid,  that  where  real  cflate  has  been  aflfeAe^ 

has  been  affccicd  by  fuch  ftalc  dcbts,  it  IS  iu  a  plain  and  clear  cafe,  and  not  to  l> 

icbu"  k  if  tJi^a    charged  in  fo  loofe  a  manner  as  this  is,  with  a  debt  that  mul 

pUia  cafe,  and     depend  ttpon  an  account  to  be  taken. 

not   where   it 

depends  on  an  account  to  be  taken*     > 

[  108  J  There  is  no  evidence  of  any  demand,  or  fettling  accounts  Ii 
the  life-time  of  the  ft c ward,  nor  of  any  demand  or  requeft  tc 
fettle  the  account,*  from  the  death  of  the  fteward  to  Lord  Brai' 
f:,rd*%  death,  which  is  feventeen  years. 

It  is  not  probable  any  thing  could  be  due  to  Mr.  Lacon  ;  all 
that  is  pretended  is,  that  Dovey^  his  executor,  had  the  admiflioD 
of  one  of  the  truftees,  that  it  was  a  juft  debt. 

The  court,  in  fuch  a  cafe  as  this,  ought  to  prefumc  fatisfac- 
tion  frojp  length  of  time,  becaufe  it  cannot  be  imagined,  if  any 
thing  was  really  due  to  Lacon^  tliat  he  would  have  been  quiet 
under  it  (4). 

The  court,  would  lay  the  party  under  fuch  difficulties  in  tak-» 
ing  this  account,  that  it  would  be  unequitable  to  direA  it  upon 
no  other  grounds,  bur  from  the  latitude  and  cxtcnfive  conftru£lion 
which  courts  of  equity  have  put  upon  truft  on  lands  for  payment 
of  debts. 

I'l)  Bland  ^f.   HafelrJfr^   2   Vent,    151.  Jfwezvsy.Brovjn,  Prec^Cba.  ^9^,  Fea/jgH' 

reanv.  Crme,  I.  Snlk.  28.  han  v.  Guy,  MoJ.  245.  Legqfiickyi.  Cwwm^ 

(2)  Sec  2'tav.  Fouraker,2  Bur.  1099.  ibid  igi,  Trhcmdn  \.  fenfo/t^  Onop,  548, 
Co^.vp.  548.  Qughurkuey  v.  Ptrjois,  Amb.  231. 

(3)  VideBlakcnvayv,  Strafford,  2  P.  fT.  (4)   Vide  Sinrt  V,  MeUiJb^  eaUt  2  vol 
373.  JoJi^'f  V.  Stafford^  3  P.  hV,  39.  Anon,.    6x0. 


Smlk,  154.  Gofitnv.  Mill,' 2.  Vtm-  \\\. 


Befidci, 


in  t6<e  'f  Ime  of  Lord  Chancellor  HARbwifcsfi*  to| 

Befides,  as  Lacon  was  a  domeftick  fteward,  there  mufl  have     Lacon  y. 
Wca  fevend  large  fiims  of  money  received   and  paid,  without      B*'«c»» 
any  writing  or  vouchers  betwc?en  Lord  Bradford  and  Lacon. 

Therefore,  it  is  impoflible  to  dire£t  an  account,  without  in- 
]u(tice  beiilg  done  to  the  defendants  in  taking  the  account. 

Upon  all  the  circumftances  then,  and  after  fuch  great  length 
ef  time,  1  am  of  opinion^  that  this  bill  ought  to  1^  difmiiTed  ; 
and  it  has  been  truly  faid,  that  it  will  be  charity  to  the  parties 
notto  dire^  fuch  an  account ;  but  in  confideration  of  Sir  Hugh 
^n^'sadmiflion,  that  on  the  informarion  of  DTvey^  he  did  be* 
fiere  diere  might  be  a  baTance  to  Lncon^  I  will  difmifs  the 
billwidiout  cofts. 


the  Attorney  General  verfus  Prtce^  Juty  13,  l^4/(.  Cafe  41* 

AN  information  has  bieen  brought  relating  to  the  fchool  of  The  jurifaiaXoa 
^Barkhampjead,  a  charity  founded  the  fecond  and  third  ^^f^*j^^|^ 
years  of  Edward  the  Sixth,  by  a£l  of  parliament.  does  not  extend 

to  fuch,  where 
locftl  Viiitori  art  appobted.  for  then  he  and  his  heirs  have  a  righ>         ,^ 

tokD  Chancellor^  JZ.  •^.fi  ^^c^  -^«-^ 

Though  this  court  has  a  genera)  jurifdidicn  over  charities^  by 
Iliiiog  a  commiiEon,  and  Ixkewife  can  give  diredions  for  the      [  'O9  1 
inanagement  of  a  charity ;  yet  this  does  not  extend  to  charity-        v>^^^  /      ^^ 
fchoob,  where  local  vifitors  are  appointed.  i^y^^    4^-^^  •  ^  ' 

If  there  is  a  private  vifitor,  then  he  and  his  heirs  have  a  A-^        ^   yi_  ^/ 
right  M..        ^.     ^  /Uc*.^^Y^^- 

If  there  is  a  publick  endowment  by  the  crown,  then  a  com-^  ^  /^  J«4^^*^^^ 
mlifcm  may  iflue  from  this  court  to  infpe£l  the  charity,  and  the         '  ^ 

application  of  the  money •  •^  /    -^    '" 

But  if  by  letters  patent,  or  an  a£l;  of  parliament,  a  local  vifitor^,^^^>>*<  ^^  ^^  ^ 
is  appointed,  this  court  cannot  interpofe  (2).  "    '<^^'^^^^^\/r^'yy 

tie  warden  cfail  S(,uls  is  the  vifitor  here  (3) ;  but  the  misfor-  ^-ocal  ▼ifitoh  ^/^^y^^ 
tunc  of  this  cafe  has  been,  the  reward  is  fo  fmall  to  the  vifitor,  froL^'f  ^e*!^  to-  /     ^ 
only  thirteen    flii]lings    and    four -pence,    that   he  has   never  3  years,  yet,  M 
thought  it  worth  while  to  exercife  his  vifitatorial  authority;  I  ^''^J^m^'J'ain^ 
njay  pollibly  give  the  vifitor  an  augmentation  hereafter :  Local  w!thln  thaiUajitf^ 
^tors  do  not  vifit  but  from  three  years  to  three  years,  yet  they    ^l^^  o^* 
n»y,  if  they  pleafe,  hear  complaints  within  that  time,  ^      J^    .  ^^  j^y/ 

tliis  is  a  fchool  of  a  very  noble  foundation,  and  ought  to  be   -^^^^^^^  (^ 
taken  care  of:  but  I  do  not  fee  any  evidence  of  improper  be-  ^  .  ^^rr^  ^^*^ 
Wiour  in  the  fchool-mafter  and  uflien  ^  /  /" 

All  that  is  proved,  is  a  decrcafe  of  fcholars,  but  that  de-  -   

doifion  does  not  neceiTarily  arife  from  the  mifbehaviour  of  the 
joHJolmafter  or  u(her ;  for  this  may  dcpeiid  upon  i  fuperior  or 
"Verier  ability  in  them. 

(0  Fide  Green  v.  Rutherford^  1  Fef.  (i)  Jtiarney  General  V.  Giwermrs  0/ 
^T}*  Auomej  General  v»  MiddletQn,  a  Harrow  Sc&mI,  2  ^c/"- 5S*«.  ^ttorwyGe^ 
'y  J28,  neral  v.  Cotporaiion  of  Bedford^  ibid.  505. 

(3)  4tfi!rrtfy  General  y.  L9ck$f^-  165. 

H  a  ^tt% 
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Attorney        There  18  evidence,  befides,  that  there  is  another  fchool  fof 

V»"  !•  ^'    teaching  Englijb  and  arithmetick,  which  has  been  a  diminution  of 

this  fchool  in  refpedt  to  number^  parents  chufing  rather  to  fend 

their  children  there. 

Td  fend  chii-         I  think  them  rery  much  in  the  right  of  it ;  for  fending  chil- 

fort"to  a  i^/i"    dren  of  tlie  lower  fort  of  people  to  a  Latin  fchool,  gives  ticm  a 

^hooi,  gives       wroug  tum,  and  takes  o9i  their  inclination<  to  hufbandry  and 

them  a  wrong     ^^3^^    which  is  morc  fuitablc  to  their  degree  in  the  world. 

torn,  as  it  takr?  '  © 

oft'  their  iiKlinaUon  to  huibandry  aJid    trads. 

Therefore  as  to  this  part,  the  information  muft  be  difmifled 
with  cofts. 

Next,  As  to  the  account. 

The  poor  are  intitled  to  the  furplus,  after  the  matter  and 
uil)er's  ilipends  are  paid,  and  repairs.  There  are  twelve  leafes 
expired,  and  if  not  let,  I  muft  prefume  that  the  mafter  and  uflier 
of  the  fchool  have  received  the  rents  ever  fir.ce,  who  arc  made  a 
corporation  for  that  purpofe. 
f  no  ]  However,  I  can  dire£b  the  Mafter  to  inquire  what  repairs 
are  necefTary,  and  to  make  the  mafter  and  ufher  all  juft 
allowances. 

As  to  letting  the  leafes  for  the  future,  one  conftderatlon  is, 
whether  I  fliall  let  for  the  improved  rent,  or  direft  fines  to  be 
taken;  and  I  (hall  have  a  regard  to  the  po6r;  and  to  prevent 
the  rich  from  taking  it  to  themfelves,  I  will  order  the  furplus 
fhall  be  paid  to  fuch  poor  as  are  not  maintained  by  the  parifli. 

I  will  leave  it  to  the  Matter,  to  inquire,  whether  letting  on* 
improved  rent,  or  leafing  upon   fines,  be  for  the  benefit  of  the 
charity,  fince  a  great  deal  depends  upon  the   cuftom    of  the  ' 
country. 

The  leafes  I  direft  to  be  let  to  the  beft  bidder  >  and  whether 
tpon  fines,  or  the  improved  rack-rent,  proper  covenants  to  be  ' 
inl'crtcd  for  tlie  tenants  to  ketp  the  houfes  in  repair,  and  to  pay- 
all  the  charges  of  fuch  repairs. 

I  will  refcrve  the  confideration,  whether  the  court  is  cm* 
powered  to, augment  the  ttipends  of  the  mafter  and  uflierj  and 
in  what  proportion,  till  the  caxife  comes  back  again  after  th^ 
report* 

Cafe  42.  7^^^'  verfus  Jcnes,  July  16,   1744. 

^.c.poft.217.  -^T^  HE  bill  was  brought  to  fet  afide  a  leafc  for  forgery,  all* 
A  win  charges  ^  charges  no  other  fart  agaiiift  tlie  defendant,  but  by  way  of 
r-r^try  in  a      iiiduccment   only,   that   there    were   fraudulent   circumftantes 

Jrjky  and  piays 

10  ce  relieved  agaioft  that,  but  by  way  6f  inducement  only,  mcnlions  there  were  fraudulent  circuni'' 
Ituucca  aucndin^  this  cfc,  wirhout  making  it  a  diftindk  chMgc  from  the  forgery,  or  bringing  the 
irultcca  who  were  parlies  to  tie  leafc,  and  to  whom  the  fr.iud  i«  imputed,  before  the  court,  and  for 
want  of  ihii,  ihf  defendant's  counfel  ol.jedcd  to  the  pLintirtS  ^o'ln^  on  with  the  caufc.  Ltl 
haru'wickiJiiU,  a.  tben  t^d Lien  alrtady  a  decntal  crdti ,  etd  un  i//.  •  t:  try  tlcfcrgfry,  and  brcugbt  cm 
raw  upon  the  iquly  rtjervtd 'y  tbecflywetkcdto  ofji  this  laj:  n..;,  to  Ut  tkicnajefidrd  over  snd  H  alUw 
tbtfUntiffy  •»  f'*iy't'g  llf  tiji:cf  tbidjj,  t'j  brng  aji^f  u  i^al  IW,  in  nhUb  ic  rrt:j  ibarrt  tbefiatidf 
Mtid  make  tbe  ttuftifmt.  i.i, 

attending 


in  the  Time  of  Lonl  Chancellor  Hardwickk.  ho 

attending  this  cafe  ;  but  the  plaintiff  does  not  by  the  bill  make     Jonh  y. 
it  a  clear  and  diftinft  charge  from  the  forgery  5  and  befides,      Z®*****^'^ 
prays  to  be  relieved  only  as  to  the  forgery.  C7U€^^.*^>^f^(^'^ 

It  was  objefted  by  the  defendant's  counfel,  that  the  pbintiff^i?*/^^*^^^**^^^ 
cannot  go  on  upon  this  part  of  the  cafe,  becaufe  they  have  not  ^     ^^    ^ 
put  it  properly  in  ifliie,  fo  that  the  defendant  has  had  no  oppor-      "^^y 
tunity  of  applying  his  defence,  or  giving  any  anfwer  to  the  pre-  ^  ^  ^  ^  ^v/^- 
tended  fraud  and  impofitton  •,  and  befides,  if  there  is  any  fraud  "^'^^  /  ^ 

infifted  to  be  in  tlie  trullecs,  who  were  parties  to  the  leafe,  andj^^<»  ^^a' 
who  have  been  guilty  of  a  breach  of  iruft  in   not  carrying  the   /<fi^^;:^  .r  3.*<6 
trufts  into  execution,  the  plaintiff  ought  to  have  made  them  par*     .j  J^m^t^  /it 
tics  to  the  fuit- 
Lord  Chancellor,  r    ml 

This  caufe  has  been  brought  on  very  oddly  ;  and  the  objection  An  objeaion  (91 
for  want  of  parties  comes  very  late ;  for  the  rule  isj^  that  it  ^«^t  of  parties, 
ought  to  be  upon  opening  the  proceedings,  and  before  the  merits  ^eningthe^oro- 

aie  difclofcd.  cecdingt,  and 

But  it  is  frequently  known,  that  after  a  caufe  is  gone  into,  *>c^'je^enaerit» 
and  even  thoroughly  heard,  yet  the  court  is  compelled  to  let  it 
ftand  over,  for  want  of  parties. 

Thercfpre  the  objeftion,  though  it  is  not  taken  in  time,  muft  sir  jofepk  Je- 
have  its  weight,  becaufe,  otherwife,  the  court  cannot,  on  the  ^^^if^^^^^\ 
one  hand,  do  juftice  to  the  defendant,  and  on  the  other,  I  (hould  pirtje7;^n%*!f 
be  obliged  to  difmlfs  the  bill,  which  is  never  done  now,  though  peal  Lord  Chan- 
it  was  attempted  by  Sir  Jofeph  Jckyh  formerly,  but  reverfed  Xl^^'^li^S 
on  an  appeal  to  Lord  Chancellor  King\  an«l  fince  that  time,  derj  andcver 
canfcs  are  ordered  only  to  ftand  over  on  paying  the  cofts  of  the  fince,  caufes  are 
Aiy,  that  the  plaintiff  may  have  an  opportunity  of  making  pro-  evcflnly  on"* 

per  parties    ( I )•  piyini;  the  cofti 

of    the    duy, 
that  the  plaintlft'  may  have  an  opportunity  of  making  proper  ptf cicf* 

In  this  cafe,  after  there  has  been  one  hearing  already,  and  an 
*fte  directed  to  try  the  forgery,'  and  the  caufe  brought  on  upon 
^  equity  ncfervcd,  the  objedlion  is  now  made  for  want  of  par- 
fei  and  not  before. 

As  here  has  been  then  a  decretal  order,  and  there  cannot  be 
*  new  examination  in  the  caufe,  as  it  is  clofed,  and  publication 
Pft,  all  that  I  can  do  to  affill  this  cafe,  is,  by  giving  the  plain- 
tiff kave  to  bring  a  fupplemental  bill,  and  make  a  diltinft  charge 
^f  the  fraud,  and  the  truftees  parties. 

If  the  biU,  which  is  now  at  hearing,  had  been  properly  Had  the  b!il 
fcmcd,  that  IS,  if  it  had  ftatcd  both  the  points  of  relief  J^^^f^^^*;^,^^ 
pWnlyand  clearly  ;  fir  ft,  the  forgery ;  and  then,  if  the  Icafe  was  diftinaiy,thc 


^  forged,  yet  that  it  was  fraudulent  5  there,  though  the  plain-  plaintiff  might, 
tiff  had  not  prevailed  to  fet  afide  the  deed  for  forgery,  he  might  Zm^lnu^c^ 
WTc  proceeded  on  the  point  of  the  fraud.  the  equity  re 


fcrved,  have 
proceeded  on  the  charge  of  f;aud,  though  he  had  f JIcJ  in  fetting  afide  the  deed  for  forgery, 

(0  ^oAiOH.  ante  2   vol.  15.     Grrfn     I'Ue  it'iam  iroiJcoci  W  King»  anti  I  vol. 
\^^,  4  Bro.  Par.  Ca.  H2.     Seii  zUe     286. 
•^/Wv,  Ciry  of  LQHdMy  I  P.  ir.  428. 
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joKif  ▼.  I  remember  a  cafe  before  Lord  MaceUsfield^  who  direAed  am 

.  joiiBi.       .^^^  ^^  ^1^^  forgery,  and  the  deed  being  found  not  to  be  forged 
my  Lord  MaccUsfield  permitted  the  plaintiff,  when  it  came  on 
upon  the  equity  referved,  to  proceed  on  the  frauds  becaufe  the 
charges  in  the  bill  were  diftinft. 

But  here  there  is  no  other  faft  charged  but  the  forgery,  and  I 
muft  not  furprife  the  defendant,  who  had  no  notice  of  the  leafc, 
being  impeached  for  fraud,  and  therefore  b  not  prepared  with 
any  defence  as  to  the  fraud. 
■[  xia  ]  It  has  been  objefled,  there  Is  no  receipt  given  on  the  back 
of  the  leafe,  for  the  confideration  of  three  hundred  and  fifty 
pounds. 

But  it  is  not  very  ufual  to  give  receipts  for  fines  on  the  back 
of  a  leafe. 

Now>  it  is  infifted  by  the  defendant's  counfe],  the  trufiees 
pvtght  to  be  made  parties,  that,  if  the  plaintiff  prevail,  the  defend- 
ant may  have  relief  over  againfl  them  who  have  been  guilty  of  a 
breach  of  truft,  if  they  have  not  applied  the  350/.  towards  die 
execution  of  the  truft. 

There  ^is  another  point  on  the  general  head,  which  intltlcs 
the  defendant  to  have  the  truftees  before  the  court,  and  that  is, 
if  the  defendant  (hould  appear  to  have  paid  the  truRees  the  three 
hundred  and  fifty  pounds,  as  he  infifls  he  did,  and  it  is  no 
anfwcr,  to  fay,  that  tlie  defendant  ought  to  have  brought  a  aofs 
bill* 
/  For  when  a  pcrfon  brings  a  bill  to  fct  afide  a  deed  for  forgery, 

fraud,  and  impofitlon,  it  is  his  bufinefs  (o  have  all  proper  parties 
before  the  court,  and  ^e  defendants  are  not  obliged  to  bring  a 
crofs  bill. 

As  this  bill  is  framed,  the  defendant  was  excufable  for  not 
making  his  obje£lion,  tor  want  of  parties,  fooner,  and  there- 
fore I  (hall  dire£^  the  caufe  to  (land  over,  and  the  plaintiff  to 
pay  the  cofts  of  the  day,  and  thereupon  leave  him  at  liberty 
to  bring  a  fuppl(nlental  bill,  and  to  make  the  truftees,  or  the 
reprefentatives  of  them,  parties,  who  joined  in  the  leafe  of 
the  (irft  of  SepUmber  1 7 16,  and  his  Lord(hip  dircftcd  accords 

Cafe  43.  The  Attorney  Gmeral  \tr{us  Milner,  jfuly   18,   17441  at  tit 

Rolls. 

^!t!Sthc  jf^NS  Smiti  by  her  will,  amongft  other  legacies,  "  giv« 
ifUloir!*.  S.  "^  "  to  three  trufiees,.  eight  thoufand  pounds  upon  truft,  that 
waitobepaid  c«  they  (hould  difpofe  thereof  in  the  purchafe  of  lands  of  in* 
Sliw,*al^d*hc  is  **  heritancc    in  fce-fimplc,   to  be   fettled  to  the   ufc  of  her 

dead  before  the"  .  . 

contingency  happened,  on  which  he  was  to  take,  this  cafe  is  within  the  gtnersl  rule,  and  ought  to  nal( 
ia  favour  of  the  heir  at  law  (i). 

(1)   Pr(ra}fe  v.  Atiftgdcn^   ante,   I  vol.  4S2.      Fen  v.  C/aricj  emiCx   *  v^'-   5"' 
fojcvtt  v.  Coiiw,  MMt€j  I  vol.  sss- 

^  "grandfoi^ 


I 
CASES  Argued  and  DcteTnund        I  j^  the  Time  of  Lord  ChanccUo 


r  a  cafe  before  Lord  MacclesfirUt  who  iitt&l 
orgcry,  and  the  deed  being  found  not  to  be  lorp 
iccUsfiild  permitted  the  plaintiff,  when  it  oat  ^- 
lity  refervcd,  to  proceed  on  tlicfnud^Wi: 
c  b"dl  were  diftinft.  , 

here  is  no  other  iztk  ^^}^^S^ 
>rife  the  defendant,  who  Y'^^'Tl^' 
;hedfor  fraud,  and  therefore  is  not  piepidr.^ 

is  to  the  fraud.  •  ^  ^  fi*  w, 


<«  grandfon  Timas  Milner,  and  the  heirs  i 
«  default  of  fuch  iflue,    direded  the  ti 
«  feme  to  the  Drapers  Company,  upon^ 
«  within  three  months  after  the  eftate  fl 
j      «  them,  i)  mrtgage,  or  faU  of  fome  pa  \ 
*^  pay  to  Edward  Lynch,  htr  nephew,  two  \  ■ 
"  fie  bequeathed  to  him^  in  cafe  of  the  death  c 
**  jfw  (i);  and  that  they  ihould  difpofe  o 
«  of  fuch  eftate,  after  payment  of  the  two 
"  ihould  be  neccffary  for  purchafing  a  conv( : 
«  for  a  charity,  and  till  the  purchafe  could 
"  of  the  money  was  to  go  as  the  profits  ol 
**  codicil  taking  notice  (he  had  given  fix  th; 
«  charity,  (he  thereby  gives  only  five  thouf  i 
(:)  Edward  Lynch  died  the  29th  of  Apr\ 
was  adminiftrator  to  him. 

Tf»5iMj  Milner  the  grandfon  died  in  Ai 

age  of  twenty-one,  and  without  iflue.       , 

Thequeftion  now  was.  Whether  this  k 

the  trult.  *     rrcncral  h^d,  wmcji"»>;     pounds  waslapfed,  as  Edward  Lynch  di< 

another  point  on  the  g        ^^^^^^^^  ^^^     gency  happened,  or  whether  it  is  tranfmiff 

^tohavethetrufteeslHrio  ^^j^^k4     ^ 

It  to  1     _      __  ,^  have  paia     .. .     , ,  ,,|       j^^^^^ j^g^^j  ^^  f^^  ^^^  reprefentative  c 

the  fimd  out  of  which  this  legacy  is  payahlt 
had,  and  the  legacy  a  charge  upon  it,  ) 
Icjatee  it  muft  be  looked  upon  as  a  fum 
Ming  out  of  the  contingency  that  it  vcllec 
ly  tranfmiflible,  and  for  that  purpofe  the 
cited,  Earns  verfus  Hancock,  the  iptiv  of 
hcfore  Lord  Hardwickcj  Pinbury  verfus  E 
%  verfus  H^ithers,  Trin.  term,  1735, 
t'"^i  117,  Buckley  verfus  Stanlake  at  t 
flffffli^/r,  1715.  2  Ventr. 'i^'] . 

For  the  heir  at  law  and  adminiftrator  o 
it  was  inljftcd  that  the  queftion  depends 
dcyifcitfelf;  and  the  rule  of  the  court  fa 
fitionthat  is  made:  for  this  is  a  pccuni* 
and  paid  out  of  land,  and  the  conttant  ru 
docs  not  furvivc  the  time  of  payment,  it  < 
icprcfentativc :  this  it  was  faid  was  unde 
gwd  to  portions;  and  there  is  no  differc 
gwcn  to  a  child  or  a  ftrangcr.  In  fupport 

.  to  Thefe  words  in  Italics  are  omitted  • 

«thc  Regifter's  book,  though  it  is  cvi-  « 

«at.  ihai  the  chief  point  in  the  cafe  • 
^a«  determined  upon  this  part  of  the 


ot.eryuf«altogivcrcceIpuforfb««kK 

*X%e  on  ^^^-1^; 
:o  have  the  trufteesbcl       ^^ 

ant  (bould  3PP«"  *«^XcL  he  M  «d  «- 
«VtTaW:nd«to«ght«>ba«l»o^'^ 

J    the  defendant  wa»«^^, 
of  the  df '  .;"°,„d  to  «^'.^^^  ki' 


H^ 


iW»« 


to 


tako 


tbis»<^' 


.555' 


yd.  4 


,«*• 


r-* 


cyh  '^ 


,^i" 


„  ^j) "  ''3'*'  "«•  •  former  decree  in 
»llT^^'  *"«'»  declared  as  to  the 


(* 


„  ***'•  *"  «  was  to  be  coDfidereil  as 
»i«g«3r  of  89go/.  with  refpeato  Mil 


H 


11}  CASES  Argued  and  Determined 

TheATTot-     vcrfus    T^frj',  ^  November^  '738.     Van  and   Clarle^  1|    Julj^ 
^VM*LhzM.^  ^73^'  ^^^^  before  Lord  Hardwicke\  for  the  ift  vide  i  7ra.  Air 
'  '    iyns  502.  and  for  the  laft  vide  i  Tra.  Atkjns  5IQ. 

Majler  of  the  Rolls  {Fort ef cue).  He  ilated  the  words  of  the 
will,  and  then  faid  the  only  queftion  upon  it  was  between  the 
reprefcntative  of  Edivard  Lyticbi  and  the  heir  at  law,  whether 
this  two  thoufand  pounds  (hall  fink  into  the  real  eftate  or  go  to 
the  reprefentative  of  Lynch, 

The  former  decree  does  not  determine  this  queftion,  but  de- 
clares the  devife  over  to  Lynch  is  not  upon  too  remote  a  contin- 
gency ;  but  his  death  happening  in  the  life-time  of  Thomas  Milner 
the  grandfon,  and  before  tlie  contingency  fell  out,  brings  on  the 
prefent  point. 
r  1 14  ]         It  muft  be  firft  confidered,  whether  this  two  thoufand  pounds 
ought  to  be  looked  upon  as  given  out  of  a  real  eflate. 
Money  dircatd       '^ '^^  exprefs  devife  is,  that  eight  thoufand  pounds  {hall  bfe  laid 
to  be  laid  out  in  out  in  land,  and  vefted  in  trulkes  for  the  feveral  ufes  mentioned 
ld"tuT^**^d''  ^"  ^'^^  ^^^'*  ^^^  intent  of  the  teftatrix  was,  that  it  (houldbc  fet- 
the  intercft  goes  tied  as  land :  and  it  is  the  conftant  rule  of  the  court  that  when 
a«  the  profits       moncy  is  direfted  to  be  laid  out  in  land,  it  (hall  be  confidered  as 
Euf"chafir^*      lar.d  f  i),  and  the  intercft  is  direfled  to  go  as  t{ie  profits  of  die 

land  would  till  a  purchafe  made. 
Itcmnotbe  It  is  faid,  though  this  fhould   be  looked  upon  as  land,  with 

confidered  as  regard  10  the  heir  at  law,  yet  as  to  the  legatee  it  fliould  be  con- 
rrr/Se',^  fiaered  as  moneyj  but  I  think  that  cannot  be  in  this  cafe,  be. 
bccaufe  t^he  will  caufc  thc'  teftatrix  dire£ls  it  fliall  be  raifed  by  mortgage  or  fale, 
c:redtsit(haiibe  ^hiph  ftiews  it  muft  be  out  of  land:  and  die  det«rmination 
^rlge  orjaTeT'  ^^^  ^^  ^^^  ^^"^^  ^^^^  rcfpcft  to  the  legatee  as  to  the  heir  at 
which  ihewit  law :  the  heir  at  law  will  indeed  have  the  advantage  of  it, 
muft  be  out  of  jjs  I  am  of  opinion  it  muft  be  confidered  as  if  to  be  raifed  out  of 
land. 

The  fecond  queftion  is,  "Whether  this  is  fuch  a  legacy  as  ought 
to  go  to  the  repref<;ntative  of  Edward  Lynch^  or  fink  in  the  real 
cftatc  for  the  hf^nefit  of  the  heir  at  law? 

It  is  infifted  by  Mr.  ///7/'s  counfel,  that  this  is  a  vefted  legacy 

in  Lynch y  and  that  though  he  died  before  Thcmas  Afthier^  it  ought 

to 'go   to  his  reprefentative  i  the  words  of  the  will   are,  that  th& 

Drapers  Company  fiall  raife  by  mortgage  or  fale  if  Thomas  Mdtier 

die  ivilhQiit  if:it\   ^r. 

'  The  conllant  rule  of  conftruflion  is,  that  if  a  legacy  is  given 

isan*ncxcd^roa^    ^^  ^^  Ic^jatee  to  be  paid  at  a  diftant  time,  as  it  depends  upon  the 

legacy,  ittlie      payn^ent,  and  not  the  legacy,  it  ftiall  veft  ;   but  if  the  devife  is 

perfon  dies  be-    ^^^  annexed  to  the  time  but  the  leeacy, .  in  that  cafe  if  he  dies  be- 

tore  the  iiinc  .•        .  .    .        »      /•    »  i  ^ 

comes, it isiapf-  ipre  that  tirae  is  come,  it  is  alaplcd  legacy  (2). 

edj  but  if' given  » 

n>a  leg-.itcr,  and  to  be  paid  at  a  future  time)  there^  as  it  depejids  on  the  payment,  and  not  the  legacyi 

it  ihall'veft  immediaceiy. 

(i)    Vide  TreJa-rvney  v.    Booths    aitr^  (2)    Vide   Lo<wth*'r   v,     Condon ^    ante, 

S  vol.  307.     Guijot  V.  Guidat,  /e/.  25^,     2  vol.  128.     Stomas  v.  Ccllins,  fo/?,  ^9: 

M 


in  the  Tune  of  Lord  Chancellor  Hardwicke,  h^ 

As  to  this,  it  is  plainly  not   given  till  after  the   death  of  The  Atto«- 
Tkmas  Milner  without  iflue,  becaufe  the  eftate  was  given  to  ^I^^ilvtr'^ 
the  Drapers  Company  upon  his  death  ivtthput  iffue^  fo  that  the  ^^^^  ^^^^\ 
time  feems  to  be  annexed  to  the  legacy,  and  not  given  in  ge-  devifedtothc 
Dcral  to  be   paid  upon  that  contingency :  and  I  am  not  clear  Drapers  Com- 
wEcthcr  that  would  be  fuch  a  veiled  legacy  as  would  go  to  the  c^/ortlfe'death 
rcprcfcntative,  ofT.M  with- 

out iifuc,  and 
tin  legacy  to  Em  L.  npon  die  iatne  ewent,  the  time  feems  to  be  annexed  to  the  legacyy  and  not  given  in 
leoend  to  be  paid  upon  that  contingeacy. 

But  I  fhall  confider  it  as  ^f  it  was  a  legacy  given  to  him,  but  to     [115] 
be  paid  at  a  diftant  time* 

In  that  light  the  queftion  will  be.  Whether,  as  it  is  to  be  paid 
cut  of  a  real  ef^ate,  and  not  out  of  a  perfonal  eftate,  the  repre* 
fentative  can  take? 

The  general  rule  is,  that  if  it  was  to  be  paid  out  of  a  perfonal 
elUte,  it  would  be  a  veded  legacy  and  tranfmifiible :  but  as  far 
as  it  is  to  be  paid  out  of  land  it  will  have  another  confttufi ion, 
and  will  fink  into  the  land  for  the  benefit  of  the  heir  at  law,  and 
ihe  rule  of  the  ecclefiallical  law  is  followed  as  to  its  being  vefted 
tboi^  to  be  paid  at  a  future  day,  if  it  is  payable  out  of  the 
perfonal  eftate. 

WChattdos  verfus  Talbot ^  2  P.  Wms.  610.  Hall  verfu8 
Jerrj  (i),  upon  a  devife  out  of  land  the  legacy  was  decreed  to 
be  void. 

In  Van  verfus  Clark  (2)  it  was  decreed  not  to  be  raifed,  though 
gifenout  of  a  mixed  fund. 

Atlins  verfus  Hiccocks  (  3)  was  indeed  by  way  of  portion,  and 
to  be  paid  upon  marriage,  and  therefore  not  quite  fo  ftrong  for  the 
prefcBt.  purpofe. 

With  regard  to  childrens*  portions,  the  rule  of  the  court  has 
been,  that  ^here  the  child  dies  before  it  becomes  payable,  it 
(hall fink  into  theland. 

Pawlet  verfus  Pawlet  (4),  Tates  verfus  Fettyplace  (5),  are  to 
that  purpofe. 

And  if  the  rule  is,  that  a  legacy  out  of  land,  given  as  a  por-  if  a  child,  who 
tion  to  a  child  who  dies  before  the  contingency  happens,  (hall  go  has  a  legacy  pay, 
to  the  heir,  and  not  to  the  reprefentative  of  the  child,  I  think  it  3"l  bcfure  the'* 
i$  much  (Irongcr  where  the  legacy  is  given  to  a  llraiiger  payable  contingency  hap, 
put  of  laud.  »  P*'"» '.'  8°*^^  '** 

ihc  heir  i  afor* 
tion  where  his  given  to  a  ftrajigeff 

Several  cafes  have  b«en  cited  to  fhew,  that  the  court  upon 
niany  occafions  varied  from  this  general  rule. 

Kitf9  and  H^uberj  (6)  is  the  cafe  of  the  greateft  authority,  an4 
Pioft  relied  on. 

(i)  Jife  1  vol.  502.  S.  C,  (4)  I  Vim,  204.  S,  C.  2  r^//.  36^1 

(2)  ^«/^  ,  vol.  511.  S.  C.  (5)  2/VW.416.S.  C. 

I})  4ntc  1  vol.  500.  S.  5.  r6)  C«.  t^mf.  Tali.  U7.  S.  C. 


iij  CASES  Argued  and  Determined 

The  Att-jr-         But  there  U  a  claufe  in  that  will  which  (hews  the  3500/.  ad^ 
^^^^iLsiR^  ditional  portion  was  to  be  paid  in  all  events  whenever  the  con- 
tingency (hould  happen,   and  the  lands  were  chargeable  with  it 
whenever  it  became  payable. 

And  there  Lord  Chancellor  faid  it  was  different  from  all  the 
cafes  cited  with  regard  to  childrens'  portions  :  for  in  thofc  die 
[  116  j  children  died  before  it  became  payable,  and  before  they  wanted 
it ;  kere  (he  had  both  married,  and  was  of  age,  and  his  Lord- 
fliip  did  not  controvert  the  general  rule  where  the  death  hap- 
pens before  the  portion  becomes  payable.  Thb  was  to  go  in 
addition  of  the  portion,  and  might  advance  her  in  marriaige,  ai 
the  hufband  might  look  upon  that  contingency  as  part  of  ha 
fortune. 

Therefore  this  is  different  from  the  prcfent  cafe,  becaufe  Ed* 
nvard  Lynch  did  not  live  till  the  time  when  it  was  direded  to 
be  paid;  that  was  the  cafe  of  a  child's  portion,  Edward LjnA 
is  quite  a  ftrangcr,  and  the  confideration  of  marriage  is  not  an 
ingredient  in  the  cafe. 

Pinbury  and  Eikin  (i),  and  the  cafe  in  2  Ffntrss  (2}^  weft 
legacies  payable  out  of  perfonal  eftate,  and  not  out  of  land,  zpli 
therefore  are  no  authorities. 

Bttlktey  verfus  Stanlake  was  a  devifc  out  of  land,  a  Te£lory  for 
lives,  and  it  was  decreed  there  the  legacy  fliould  be  paid  ^  but 
it  differs  from  this,  becaufe  the  wife  by  will  devifed  the  £uiie 
^ftate  to  new  truftees  to  difpofe  of  for  the  beft  price,  and  to  pay 
the  debts  and  legacies  of  her  hufband  not  paid  before  her  death: 
She  had  the  folc  right  to  the  redtory,  and  (he  gave  it  upon  that 
particular  truft ;  it  could  have  no  other  conilrudion  but  that, 
and  it  mud  be  paid  to  the  reprefcntativcs  of  the  legatees,  as  they 
were  dead  before  her  devife,  tliough  fubfequent  to  that  of  bar 
hufband's. 

In  Eanies  vcrfus  HauiGcl  (3)  there  was  a  claufe  of  entryi  and 
it  was  decreed  not  to  be  a  lapfed  legacy,  but  that  tt  ihould  go 
to  the  reprefentative  of  Elizabeth  :  but  the  giving  the  power  of 
entry  was  as  much  as  giving  a  term  of  years  till  payment,  and 
was  a  chattel  intereff  that  fliould  go  to  the  executors* 

The  prefent  cafe  docs  not  come  within  any  of  the  cafes  cite4. 
to  diffinguilh  it  out  of  the  general  rule ;  and  though  it  is  fucb 
a  legacy  as  might  be  veiled  in  Edivard  Lynch^  and  fuch  as  would 
go  to  his  rcprefentativ^  if  it  was  to  be  paid  out  of  perfonal 
eilate,  yet  as  this  is  to  be  paid  out  of  a  real  eftate,  it  is  with- 
in the  general  rule,  and  ought  to  fink  in  favour  of  the  hbirat 
law  (4). 

{})  J  P,ir.  56^  S.  C.  to  him  by  the  will  of  the  faid  tcftatrix, 

(2)  j4f/0H.  2  f^€Ht»  34.7.  and  that  the  fame  ought  to  be  coafider- 

(3)  --.W  2  vol.  507.  S.  C.  ed  as  belonging  to  R^ot  Miktgr  as  heir 

(4)  His  Lordihip  dofh  declare,  that  at  law  and  adminidrator  of  n§mas  Mil* 
the  reprefentative  of  Edzvaiel  Lyn.h  is  if<r  the  late  infant  deceafed.  Re^.Lib^A* 
aoteniiileJ  to  the  2000/.  bequeathed  1743-  fol.  619. 


{n  tbe  Time  of  Lord  Chancellor  HiRDVfCKt.  117 


UvedaU  verfus  Uvedale^  July  20,   1 744.  Cafe  44. 

rAMES  IJvedaU  made  his  wiH  dated  the   22d  of  iv-  7-/^  by  hi. 
hiiarfjy26,  therein  reciting,  that  he  had  by  leafe  and  ,7i{fi7^'to'^ 
!eafe  conreyed  to  truftees  the  fcveral  eftates  tjiercin  men-  foia  after  hit 
toedy  in  truft  for  tfie  plaintiff  the  widpw  as  a  jointure  ;  he  w*»iv\  death,  and 
rreby  confirms  the  fame,  and  wills  that  (he  fliould  have  the  l^J  trXml" 
Its,  l^c.  of  the  faid  lands^  &r.  during  her  life,  according  to  be  equally 
the  deeds,  and  after  her  death  'wills  that  the  fame  Jhculd  he  ^^"^^^^^ 
^  ^nd  the  money  arifmg  by  fale  thereof,  to  be  equally  di'  other  pcrfoiM^ 
led  between  his  nephew  Robert  Vvedaky  and  five  other  per-  the  hill  is 
IS,  fliarc  and'  fliare  alike,    and  in   cafe  of   any   of  their  ^^ow  f^V^ 
atfas  before  the  fale,  their  (hares  to  go  to  their  children,  faie  \  R.  u.  m 
d  if  no  children,  to  be  at  their  own  difpofaU'*  an  in/wit  ard  at 

^  Acriratlawtetli: 

Ceftator  had  ttie 
otercft  la  the  eftatet.     Tbougb  the  ^fual  praBUe  h  for  the  parol  to  demur  till  the  tnfant  comt  ^f^e^ 
\dagkr  bis  imter^  that  Ufiould  beji^f  and  as  lar  this  cafe  there  xvas  a  truji  to  he  performed^  and^ 
mam  to  a  proper  applieation  of  the  money  f  Lord  Hardwicke  decreed  afjUf  tut  dtcutred  at  the  foam 
t  si  wot  mean  ty  this  SreQion  to  break  ip  upon  tbe  rule  of  the  parol  dtmurrlng* 

le  bil)  was  brought  by  the  widow  of  the  tcftator  to  have         /^ ^ 
eal  eftate  of  James  Uvedale  fold,  or  fo  much  thereof  as  (hall       ^  ^         ^ 
ifficieat  to  fatisfy  the  plaintiff's  demand.  ^'^^^^^^^'^  .^ 

lie  plaintiff  had  fifteen,  hundred  pounds  to  her  fortune,  and  j  ^y^*"^^ ^  ^ 
re  marriage  James  Uvedale  the  hufband  covenanted  with  ,  yf^^» 

ces  that  he  would  pay  to  them  fifteen  hundred  pounds  (i),        .      L^. . 

I  laid  out  in  the  purchafe  of  lands  for  her  jointure.  /f^/ar^^d^*!^^^ 

e  in  his  life-time  (2)  laid  out  money  to  the  amount  of  two        ^^u^^^^*^^^ 

fand  eight  hundred  and  fifty-one  poinds,  in  the  purchafci^^^^^  /  y^^/t^e 

inds,  and  makes  a  fettlement  of  thefe  lands  on  the  plaintiflT 

ber  jointure  (g). 

lie  plaintiff  after  her  hufband's  death  rcfufed  to  enter  on 

jmntured  eftate,  but  infifted  that  the  tcftator  had  made  the 

diafe  for  his  own  convenience,  without  the  confent   of  her 

tees,  and  that  (he  was  not  obliged  to  accept  the  lands  fo " 

diafed  in  performance  of  the  articles,  but  that  they  ought 

be  fold,  and  the  money  arifing  thereby,  together  with  fo 

ch  of  •the  teftator's  perfonal  eftate  as  would  be  fufficitnt  for 

t  purpofe,  (hould  be  laid  out  in  purchafe  of  other  lands. 

lie  defendant  Robert  Uvedale^  one  of  the   devifces   of  the 

ator's  real  eftate,  is  an  infant,  and  as  heir  at  law  to  the  tef- 

)r  has  tbe  legal  intereft  in  the  eftate. 

It  came  on  before  the  Chancellor  on  exceptions,  and  it  was      [  118  1 

)wcd  by  all  the  parties  to  be  for  the  interefl  of  the  infant  that 

t  eftate  (bould  be  fold  ;  but  the  doubt  was,  whether  accord- 

[  to  the  rule  of  the  court  it  can  be  direfted,  for  the  pradice  is 

tl&f/iaro/  /9  demur  till  the  infant  comes  of  age. 

W"  Which  with  1500/.  the  wife's        (2)  And  after  the  marriage, 
fatane,  the  trnflees  were  with  the         (3)  The  plaintiff  was  a  party  to,  and 

^'t  coofent  to  lay  out  in  the  pur*  executed  this  deed. 
<Mi  of  landi  for  her  joioture." 
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UrinAtET.        Lord  Chakcelwr, 
vxDAi.*.         rpj^^  principal  queftion  is^  Wliether  the  court  can  decree  a 
falc,  or  whether  the  parol  mujl  demur^  till  the  defendant  K6tri 
'  Uvedale  the  infant  comes  of  age. 

Now  this  is  extremely  defirablc,  if  it  can  be  attained,  and 
the  cour:  will  go  as  far  as  poffible  to  do  it :  and  I  am  in  hopes 
the  court  may  come  at  it  in  the  cafe  before  them. 

The  will  takes  the  lands  to  be  fettled,  but  the  fettlement  win 
not  alter  the  cafe ;  for  though  it  gives  an  eftate  for  life,  it  docs 
not  break  the  dcfcent :  for  it  is  not  material  whether  the  infant 
takes  an  immediate  inheritance,  or  expcdant  upon  an  eftate  for 
life,  for  the  court  can  decree  a  fale  of  a  rcverfion,  as  well  as  of 
an  eftate  in  pofleflion. 

Now,  if  this  had  been  a  devife  of  a  remainder  or  reverfion  to 
truftees  to  fell,  the  difficulty  would  have  been  removed,  for  the 
court  then  would  have  directed  them  to  fell,  and  given  the  infant 
^  day  to  fliew  caufe. 

But  this  is  not  the  cafe,  for  the  eftate  is  defcended  on  him, 
and  he  has  taken  the  legal  eftate  by  defcent,  fubjcd  to  the 
purpofes  of  the  truft  ( i ). 

The  wife  renounces  the  eftate  for  life,  under  the  will,  which 
will  put  this  out  of  the  cafe  \  the  words  after  her  deceafe  were 
'  not  put  in  to  poftpone  the  fale. 

But  the  queftion  ftill  recurs.  Whether  the  eftate  may  be 
fold  when  it  is  upon  the  bill  of  a  fpecialty  creditor  prayed  to  be 
fold. 

The  plaintifTs  bill  is  not  merely  for  the  faiisfaflion  of  a  fpe- 
cialty  debt,  but  for  the  performance  of  a  truft  likcwife. 

But  this  wiH  not  alter  the  cafe,  for  ftill  it  is  as  to  the  infant 
ai  demand  for  payment  of  a  fpecialty  debt. 

What  diftinguifhes  it  from  the  common  cafe  is,  that  here  is 

a  fpecialty  creditor,  who  is  intitled  to  a  fatisfaftion  out  of  the 

real  eftate,  before  the  truft  for  the  fale  can  be  performed. 

And  the  cejlui  que  trujls  are  likcwife  intitled  to  have  this  eftate 

[  J  '9  J      fold,  and  the  court  is  only  to  take  care  to  have  the  money  ariCng 

from  the  fale  properly  applied. 

I  go  upon  this,  that  it  may  be  remembered  I  do  not  give  this 
dircdlion  to  break  in  upon  the  rule  of  the  parol  demurring  fir  an 
infant  (2),  that  as  here  is  a  truft  (3)  to  be  performed,  I  tliinkl 
may  decree  a  fale  (4),  as  here  the  application  of  the  money  is 
what  the  court  is  principally  to  take  care  of  in  this  cafe. 

The  fum  of  three  thoufand  pounds  arifing  from  tlie  fale  muft 
be  directed  to  be  laid  out  in  the  purchafe  of  lands,  to  be  fettled 
to  the  ufes  in  the  articles. 

(1)  Equity  in  this  cafe  confiders  the         (3)    Vide   Creed  v.   Ctd^Ue^  1    Fern, 
]dnds   as  bound  by  the  trull,  and    the     173. 

heir,  in  whom  the  legal  eftate  is  veiled,  (4)   And  that  the  decree  be  binding 

{ts  a  truftcc.     See  Mr.  Har^rave's  note  on  the   infant,  unlcfs  he  (hew  caufe  to 

to  O,  Lift,  under  fol.  114.  a.  the  contrary  within  fix  months  after  he 

(2)  Chaplin  v.  Cbaplhy   3  P.  f'F*  36^t  comcs  of  age. 


Sc^ith  v.  £ottun^  Ca,  temf^  T»lb.  198, 


Another 


in  the  Tinij!  of  LorJ  Chancellor  Hardwicke.  iijj 

QOther  queftion  is,  Whether  the  executor  can  be  allowed    Uvedali  v, 

)fts  of  this  fuit.  Uvii,Ai.«. 

be  rule  of  law  is,  that  whcrerer  an  executor  is  fued  for  a  Where  a  debt  of 

of  a  teftator,  the  courts  of  law  look  upon  it  as  an  unjuft  ^vcwd  mL'^ 

ce,  and  give  coils  de  Unis  propriis^  but   in   equity   it   is  an  executor  at 

tionary,  whether  they  will  make  an  executor  pay  cofts  or  ^^>  ^^l^ 

ind  though  this  may  be  an  unfortunate  cafe  to  the  execu-  p^rml  hot  in 

ret  he  muft  confider  with  himfelf  before  he  applies  for  the  equity  difcre- 

te(i),  for  afterwards  he  muft  take  the  event;  and  this  ^i?"*^-!?^*^' 

»  though  the  fpecialty  creditor  fweeps  away  the  whole  per-  him  pay  ^U 

eftate,  will  not  let  the  executor  reimburfe  himfelf  his  cofts  or  nou 

>f  the  real  eftate  of  the  debtor,  to  the  prejudice  of  his 

t  bw« 

e  perfonal  eftate  is  apprehended  to  be  deficient  to  fatisfy 

>ectalty  debt,  but  if  the  perfonal  afTets  are  more  than  fuf- 

t  to  pay  this  debt,  the  executor  may  then  have  his  cofts  out 

erefidue  (2). 

)  Himfbrty  v.  Mcrfe^   Mntt  t  vol.         (e)  The  con/iderttion  of  the  defend- 

Fidi  ei'tam  Humpbryi  v.    iWSw/,     ant's  cofts,  was   refervcd  generally  'till 

I  vol.  108.  note,  after  the  Mafter's  report.     Reg,  Lib,  Bm 

1743.  foL5i8. 

Stag  Ycrfus  Ptt/»/rr,  July  2^^^  I744»  Cafe  4 J, 

PON  exceptions  to  a  Mafter's  report  for  not  allowing    .     . 
60/.  for  the  teftator's  funeral :  J^/^^^t^/^^- 

R»  Chancellor,  •^'^'  -^^ — — 

law  where  a  perfon  dies   infolvent,  the  rule  is,  that  no  Though  at  law, 
Hull  be  allowed  for  a  funeral  than  is  neceflary,  at  firft  only  dicsTnfoWent? 
then  5 /•  and  at  lall  10/.  (i).  his  executor  will 

be  allowed  no 
f  his  funeral  than  is  heceflary»  yet  if  he  is  led  Into  a  greater  expence  on  this  account,   by  feeing 
g4ci«  left  by  the  will,  which  induced  him  to  think  the  eftate  wu  iblvcnt,  this  court  will^noc 
Mi  ihc  rule  laid  dowa  at  law  that  he  muft  not  exceed  lo/. 

nve  often  thought  it  a  hard  rule,  even  at  law,  as  an  exe- 

is  obliged  to  bury  his  teftator  before  he  can  poffibly  know 

ler  his  ailcts  arc  fufTicient  to  pay  his  debts. 

t  this  court  is  not  bound  down  by  fuch  ftrift  rules,  efp?-      [  ^2<^  3 

when  a  teftator  leaves  great  funis  in  legacies,  which 
eafonabie  ground  for  an  executor  to  believe  the  eftate  is 
It. 

this  is  the  cafe  here,  I  am  of  opinion  that  fixty  pounds  is 
»  much  for  the  funera\  expericc,  efifecially  as  the  teftator 
lircdcdhis  corps  fliould  be  buried  at  a  church  thirty  miles 
the  place  of  his  death  ;  and  be  fides  there  is  ftill  another 
:  to  be  fold,  fo  that  it  is  not  clear  that  there  will  beany 
«ncy;  and  on  thcfe  circumftances  his  Loidfliip  allowed 
xccption  to  the  Matter's  report  (2}. 

)  ViJkff^Jl.  249.     (2)  '*  As  to  the  fam  of  J4//'  Re^,  Lib.  ^.1743.  ^1-  SS9- 


^i^^^r^ 
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Cafe  46.  7^^  vcrfus  Jeffreys^  Trinity  Tcrm^   16  Geo.  2# 

A.  by  his  will  ^T^  H  E  qucdions  in  this  caufe  arofe  upon  the  will  oi 
beaueathttohit     X      Janus  Jeffreys^  dated  the'iith  of  June  1734,  in  n 

Jinn  aBd  Elhca^  ^^*  "^^  foUowmg  claufc. 

i<f£  1702  /.  J  5,  **  Imprimis^  to  my  two  daughters  now  in  Dantzick^  Ann  1 
Sr^i^Tor  "  M'"^'^  ^"^  ^//xfl^r/ifr  ^'^^'i  1  giv«  and  bequeath 
Enilandt  and  **  thouiand  feven  hundred  and  two  pounds  three  (hilling! 
aooo/.  fteriing  «<  pital  ftock  in  the  bank  olEnglandj  and  two  choufand  p< 
^^En^Eaft  "  ftcrling  capital  ftock  in  the  Englijb  Emfi  India  Company, 
India  company*  ^'  equally  divided  between  them. 

to  be  equally  dl« 

itM«d  between  them;  after  making  his  will  he  f^Id  70I/.  3  i.  of  the  bank  ftock.     tbecmrt  ti 
the  tefiatcr  baling  the  ftock  at  the  time  be  madt  bis  nuiiiy  be  wtesHtto  ghft  tbut  nttrj  In^idualftock^ 
JaU  of  (an  aftenvardi  tvat  an  ad^m^tion  fro  tanto  (i). 

At  the  time  of  making  his  will  he  had  1762/,  3/. 
ftock  and  2000 /•  Eaf  India  ftock^  but  before  his  dead 
(even  hundred  and  two  pounds  three  (hillings  of  the  bank ; 
fo  that  the  teftator  at  the  time  of  his  death  had  only  2< 
bank  ftock,  and  2oop/.  Baft  India  ftock. 

The  bill  was  brought  by  the  daughters  and  legatees  a| 
the  widow  and  executrix  of  the  teftator  (who  was  a  {\ 
wife  of  the  teftator,  and  by  whom  he  had  left  other  childrcr 
devifed  to  them  tlie  whole  refidue  of  his  perfonal  eftatc)^  c 
ing  that  tlie  teftator  had  received  20,000  /.  and  upwards  of 
mother's  eftate  and  that  what  he  had  devifed  to  them  wa 
whole  provifion  made  by  him  for  the  plaintiffs,  and  prayec 
they  might  be  decreed  to  have  the  benefit  of  this  devife,  anc 
the  executrix  might  be  dire£lcd  to  purchafe  out  of  the 
aflets,  which  were  very  confiderable,  enough  to  make  u| 
deficiency  ia  the  bank  ftock  of  tlie  feven  hundred  and 
pounds  three  (liillings. 

Againft  this  the  defendant  the  executrix  infifted,  tha 
fale  of  this  ftock  by  the  teftator  in  his  life-time  was  an  ad 
tion  of  the  dcvife  pro  tantoj  and  by  her  anfwer  fet  forth 
the  plaintiifs  had  very  large  portions  left  to  them  by 
grandmother,  one  Mrj>.  Colmer  with  whom  the  plaintiff 
ed  at  Dantzick ;  that  the  teftator,  their  father,  had  be 
[  I^I  3  great  expencc  in  bringing  the  plaintiffs  from  Dantzick^ 
in  a  caufe  in  this  court  for  recovery  of  what  vi-as  fo  k 
them ;  and  upon  the  hearing  of  that  caufe  it  was,  am 
.  other  tilings,  referred  to  a  Matter  to  ftate  what  was  fit  t 
allowed  for  tlie  plaintiffs*  maintenance  for  the  time  paft  a 
come,  and  that  the  Maftcr  by  his  report  allowed  a  fum  oi 
wards  of  400/,  for  the  further  expences,  and  the  maintei 
of  the  plaintiffs  \  but  when  the  caufe  came  on  again  upoi 
Matter's  report,  it  was  referred  back  to  the  Mafter  to 
whether  the  father  was  not  in  circumftances  to   maintaii 

(1)  Fide  Purfi  V.  Snaplin^  gnu  I  vol.  414,  and  the  note  to  that  < 

chU* 


in  the  Tixxie  of  Lord  Chancellor  Hahdwick£  121 

chUdreni  and  in  what  manner  tlie  Matter  had   computed  the    J^prjiEvtv. 

aDowancc,  but  nothing  further  was  done  in  that  caufe ;  and      J*"*»»«» 

now  the  defbidant  infifted  to  have  this  moiiey  dedu£lcd  from  the 
plaiiitifFs'  legacies. 

Mafitr  of  the  RMs  (^F§rtefcue) .     Here  are  two  queftions  made 
in  this  caufe. 

The  firft  is.  Whether  the  fale  of  the  feven  hundred  and  two 
.pounds  three  ihillings  bank  ilock  is,  or  is  not,  to  be  confidefed 
IS  an  ademption  pro  tanto  of  the  plaintiffs'  legacies. 
.  Secondly,  Whether  the  defendant  is  intitled  to  have  the 
aBowances  made  to  her  which  Ihe  hath  claimed  by  heranfwer, 
and  to  have  the  fame  dedu£^ed  out  of  the  legacies. 

With  regard  to  the  firft,  it  has  been  faid  by  the  plaintiffs* 
coonfel  that  this  is  not  an  individual  fpecific  devife  of  what  ftock 
the  teftator  had  at  the  time  of  making  his  will,  but  a  general 
devife  to  be  made  good  by  the  executor* 

There  is  no  doubt  but  in  fpecific  devifes  this  diilinflion  has  ^Hicreaman 
been  taken,  that  where  a  man  devifes  fuch  a  quantity  of  corn  (i )  <icviies  fuch  a 
or  numbes  of  flieep  generally,  this  is  not  to  be  confidcred  as  2r  n"umbcror* 
the  com  or  iheep  which  he  then  had,  but  a  devife  of  quantity  /^erp  generally, 

pg].  it  is  a  devife  ot 

But  I  think  there  is  a  difference  between  a  devife  of  ftock,  *^'*^^^  ^  **"^* 
and  of  com  or  ftieep. 

Com  or  (heep  are  in  their  nature  perifhable,  but  when  a 
man  buys  ftock,  he  buys  it  to  have  continuance  as  long  as  he 
fivd,  and  therefore  when  he  devifes  any  quantity  of  corn  or 
Aeep,  though  he  has  fuch  quantity  at  the  time  of  making  the 
wiD,  yet  he  cannot,  from  the  nature  of  the  thing,  be  taken  to 
intend  diai  the  individual  quantity  of  corn  or  ftieep  fliould  go 
to  his  legatee ;  but  where  he  devifes  any  quantity  of  ftock,  r 

which  in  its  nature  is  durable,  and  may  continue  in  the  fame 
Batetotht  time  of  his  death,  if  he  has' the  ftock  at  the  time, 
he  cannot  but  be  taken  to  intend  that  very  individual  ftock, 
and  if  fo,  the  fale  -of  it  is  undoubtedly  an  ademption  pro  tanto ;  [  X22  J 
and  this  is  very  ftrong  in  the  prefent  cafe,  in  refpeft  that  the 
ftock  dcvifed,  and  the  ftock  which  he  then  had,  agree  exaftly, 
CTcn  b  the  odd  money.  Confider  then  how  far  the  cafes  that 
hare  been  cited  come  tip  to  this  cafe. 

The  firft  cafe  \s  A/bton  vcxius  jf/hton^  152.    Cafes  in  Lord 

Talhfs  tim^j  which  was  before  his  Lordftiip  in  1 735,  and  I  be- 

Eerc  it  is  rightly  ftated  in  the  book  \  but  that  cafe  differs  from 

the  prefent :  there  6000  /•  South-fea  ftock  was  devifed,  when  the 

teftator  had  but  5360/.  and  yet  held  that  it  was  a  fpecific  in- 

dindual  devife  of  the  ftock,  and  that  no  more  ftiould  pafs  than 

vittt  the  teftator  left ;  and  it  was  faid  by  Lord  Talbot ^  if  in  that 

cafe    the  teftator  had    a£tually  had  as    much  as  he  devifed, 

but  before  his  death  had  fold  a  part,  it  had  been  an  ademption 

prv  tantOm 

As  to  the  teftator's  felling  the  ftock  at  five  different  times, 
B  the-  prefent  cafe,   it  feems  to  make  no  difference,  for  he 

(t)  So  Jhg  y.  Milkr,  Mnte  z  vol.  599. 

a  might 


122  CASES  Argued  and  Determined^ 

jirriiTf  T.  might  every  time  intend  to  diminifti  the  legacy  for  fo  much  al 

The  next  cafe  is  that  of  Partridge  verfus  Partridge  ( i ),  wKdi 
was  before  Lord  Talbot  in  17^6:  there  the  teftator  devifed 
1000  /.  South'fea  (lock  ;  at  the  time  of  making  the  will  he  bad 
1800/.  ftock,  which  he  reduced  afterwards  to  200/.  a^d  tbd 
purchafcd  1600/.  more ;  then  came  the  aft  of  parliaxnan 
which  changed  three-fourths  of  the  (lock  into  annuities,  and 
foon  after  the  teftator  died,  and  what  had  fo  happened  at  the 
making  of  the  will,  was' determined  to  occafion  no  adenp* 
don  of  the  legacy,  and  the  devife  was  held  to  be  defcripdic 
only  of  the  nature  of  the  thing  which  he  intended  to  give,  ad 
the  aft  of  parliament  was  taken  mod  clearly  not  to  afied  tk 
legacy. 

But  this  cafe  diilers  from  the  prefent ;  and  if  his  buying  u 
could  be  faid  to  reftore  the  legacy,  as  it  was  faid  it  did,  it  im 
plies  that  his  felling  out  was  an  ademption. 

And  in  that  cafe  the  devife  was  not  of  the  particular  fiod 
that  the  teftator  had,  which  makes  it  different  from  this  cafe, 

As  to  Purfe  verfus  Snaplin  (2},  if  the  5000/.  (lock  given  ti 

one  of  the  devifees  was  a  fpecific  individual  devife  there  was  n 

ftock  for  the  other  devifee  ;  and  then,  as  to  him,  it  was  a  dcrif 

of  flock  where  the  teftator  had  aone,  and  is  as  a  dirc£Uon  to  tb 

executor  to  procure  it  for  tlic  legatee. 

The  role  is, that       In  Bfunfden  ytx{\xs  Winter   (3)  the  teftator  had  more  ftod 

d  h '"*'"*^'^*  d  ^^^  ^'^^  devifed,  and  the  navy  bills  were  received  in  a  couril 

dcviicri*t"^afid    of  payment ;  but  here  the  teftator  fold  the  ftock  ,  and  as  to  tb 

it  i£  pai J  in  vo-    *navy  bills,  I  take  it  to  be  a  conftant  rule,  that  if  a  man  ha^: 

Mcy'^ion'iinllsV  ^^^^^  owing,  and  devifes  it,  and  it  is  payed  in  voluntarily,  d> 

f  ♦  2     1    legacy  continues  (4)- 

■•  ^  3  J  As  to  tlie  allowances  claimed  by  the  defendant,  I  think  the 
ought  not  to  be  allowed. 
Where  maintc-  In  fuch  cafes,  the  ufage  of  a  court  is  to  refer  it  to  a  Mafter 
erTtilaiwa^I  to  fee  if  the  father  is  not  in  circumftanccs  to  maintain  hi 
paid  to  the  fa-  chtklrcn,  and  it  is  certainly  the  duty  of  a  father  to  do  it,  if  h 
thcroutofthe  ^,jj„^  ^^j  whcrcvcr  maintenance  is  allowed,  it  is  always  to  b 
andto^nftancc  P^id  to  the  father  out  of  the  child's  cftate,and  was  never  know; 
01* its  being  dc-  to  be  dcdudlcd  out  of  a  legacy  left  by  the  father  to  his  child 
t^^^'^x^^u'  ^  befulcs,  I  cannot  now  take  upon  me  to  anticipate  the  order  i 
fafher  to  the  the  other  caulc,  or  to  determine  now  what  was  not  made 
khill,  qucliicn  there. 

I  niuft  therefore  decree  (5)  the  two  fums  of  2000/.  ban 
flock,  whitii  is  aH  the  bank  ftock  teftator  hath  left,  and  ill 
2CC  o  /.  Enjl  LiJiii  ftock  to  be  transferred  for  the  benefit  t)f  ih 
plaintifls,  clear  of  all  dcdu£tions. 

(i>   Crt.  tfpjp,  lhlf>.  226.   S.  C.  (5)   Thnt  fo  much  of  the  faid  ban 

(2)   ^rtc-  I  vwl.  414.  b.  C.  ilock  and  E.i/f  Luiia   ftock,  as  remaii^ 

(3;  Jwh.  57.  ^.  C.  be  transferred  to  truftces  in  trull  for  tfc 

(4)    nje  Lazt/on  v,  Sthlf,  Aiifc  1  vol.     plaintiffs,   and  that  the  dividends,  w^/ii 
50S,  and  the  caics  cited  in  the  noie.  ha»  acx:ruc(l J:n.e  th^  ttjiaior's  dcceafe^  fc 

paid  in  like  manner.  Re^,  Li^.J,  174 
lol.  6S3. 
z  Nox 
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Note;  In  the  arguing  of  this  cafe  at  the  bar,  Swinh.  foL  Ji^fhyit. 
eiit.  173,  179,  540,  and  2  DomaU  159,  160.  were  cited  for  the  J*"**^*' 
plaiatiSf,  and  the  cafe  oiBrtmfden  verfus  Winter  (i),  which  was 
tlTo  cited  for  the  plaintiffs,  was  a  devife  to  this  effe£l  ;  I  dc- 
rife  die  fnm  of  2000 /.  capital  South-fea  (lock,  in  the  Scuth-fea 
company  to  j4*  B.  and  C  />.  my  truftees,  and  alfo  two  navy 
IhIIs,  which  South-fea  ftock  and  navy  bills  I  direct  (hall  be 
a^ied  in  the  fame  manner  as  mj  real  eftates,  k^c.  which  were 
devifed  upon  feveral  trufts,  for  the  benefit  of  the  defendant 
Mr.  Wmier't  children :  the  tcftator,  at  the  time  of  making 
his  wil),  had  !zaoo  /•  South-fea  ftock ;  afterwards  the  teftator 
fold  out  1625  /.  and  then  came  the  a£l  for  annihilating,  tdc, 
and  the  queftion  was,  Whether  the  devife  of  the  ftock  was  a 
fpcciiic  ^individual  legacy  out  of  the  particular  ftock  that  the 
teftator  had  at  the  time  of  making  the  will,  and  fo  the  fale  an 
ademption,  or  whether  it  was  to  be  taken  as  a  general  legacy 
oE  Co  much  ftock  which  the  executor  ought  to  provide  out  of 
tht  Tcfidue  of  the  teftator's  aflcts  ?  And  die  Majier  of  the  RolU 
held  it  to  be  a  general  legacy,  to  be  made  good  by  the  execu« 
tor;  it  vas  heard  at  the  RMs  the  ^th  of  February,  1738,  before 
Ib.Femey.  -   - 

Upon  the  queftion,  as  to  the  allowances,  Mr.  Solicitor  Ge« 
neral  cited  the  cafe  of  The  Bank  of  England  and  Morris,  that 
came  firft  before  Lord  Talbot,  and  afterwards  went  up  into  the 
Hoafe  of  Lords,  in  which  cafe  it  was  firft  held  by  Lord  Talbot^ 
that  where  a  father  is  indebted  to  his  children,  and  dies,  that  [  124  } 
his  executor  fliall  not  be  permitted  to  dedu£l  any  thing  from  the 
debt,  in  rcfpeft  of  maintenance  of  the  children  by  the  fatl^-cr 
in  his  life-time,  though  infifted  on  by  creditors  :  and  although 
this  put  of  tlie  decree  was  rpverfed  in  the  Houfe  of  Lords, 
yet  it  was  only  in  favour  of  creditors,  and  not  to  be  carried 
fimhcr. 

For  the  defendants  were   cited  Godolphitis  Orph.  Leg.  411. 
This  decree  was  affirmed  by  Lord  Hardnuicke  the  21ft  oi  April ^ 

(l)  Jmb.  57.  (2)  Reg,  Lib.  ji.  174).  fol.  389. 

Dormer  verfus  Fortefcuey  Jpril  iS,   1744.  Cafe  47.'^^ 

THIS  caufe  came  on  again  before  the   court   upon  the  S.  c.  ante  \^.^/^ 
equity  refervod.  ,3  vi„.  .oif/^j>, 

pi.  2.  az6.  pi.  23^ 


•»Via.47^.  pi.  2.  S.  C     Clear  both  in  law  .md  equity,  ind  from  natural  juHIce,  th^tthc  pliiu:id> 


Mr.  Solicitor  General,    counfel   for  the   plaintiff,    faul,  ^^ / /y  ^.^^^i// /^ o^ 


.S«aion  is,  Whether  this  court  can 


^^dciLh  iif  his  filher^  the  time  wh«n  his  tide  acgrucd.  is  intitled  co  chc  rcnu  and  prcfiu.    ..      ji ^/^ 

»".  aoUcitor  General,    counfel   tor  the   plaitititt,    laul,  the 
I  "^nt  of  rents  and  profits  from  the  time 


tne  pia.m.rr,  uui,  tnc/^ 
decree  llic  plamtifr  AXt  V 
me  of  his  title  accruing,  j^^/ . 


\  J^'^  is  from  the  death  of  his  father  Eujth  Dirmv'^  v.\\o  died    / 

t,v».ni.  ,  «,:  ^j^r^ 


'"    A 
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DoRMtt  ▼.  ITic  plaintifF  was  obliged  to  come  into  this  eourt,  in  orc^er  to 

FoaTEicvE.    have  the  family  fettlement  produced  at  the  trial  at  L  >,  1. 1  *V 
yzi/^^^  ^"^dt^^  defendant  wrongfully  detained  it,  notwith (Ian ding  he  hue  ^,  • 

y  ^j^   the  lour  parts  in  his  own  kands,   and  pleaded  liimfclf  a  pur- 

/'  ^  r^pt^  ^^^*    chafer  for  a  valuable  con fi deration. 

Lord  Talbot y  at  the  hearing,  direftcd  the  deed  to  be  produced 
at  the  trial  at  law,  in  order  to  determine  the  title  there,  and  the 
^  ^         .^     ^     bill  to  be  retained  for  a  twelvemonth,  and  a  term  for  years  lo  be 
I  ^5^^^^^'  -^^'•^-^    removed  out  of  the  way,  and  all  furtlier  direftions  to  be  rcfcrv- 
^^^  /y^.  Cd  till  after  the  trial. 

^  .    J  ^      The  original  bill,  befides,  prays  general  relief  (i). 

/^^^r^,r'':>r^^^j^//''^^     The  plaintiff's  title  having  been  citablifhed  at  law,  he  is  now 
/^^t*s^^j*./  J--^         intitled  to  a  complete  relief,  an  account  of  the  rents  and  prof  is, 
^  .  '      ~  For  if  he  has  not  the  rents  and  profits  as  well  as  the  eftate, 

"^"^Z  ^  -^^^^'^^     he  has  not  complete  juttice  done. 

^dci^<,'^^2^.  There  are  cafes  where  at  lav/  a  perfon  may  not  recover  rents 

i^cjU%^/e^     ^jfit^,J»^  and  profits,  and  yet  this  court  will  dire£l  it,  where  it  has  a  pro- 

y^^^  .\^^^^     j^/i  per  jurifdiilion,  as  in  an  a£lion  for  rents  and  profits,  which  is 

'   '       ^      in  the  nature  of  an  aftion  of  trefpafs,  if  the  perfon  dies  againll 

^t^Jkv^^  -^  Jc5^*«"-«*>  whom  it  is  brought,  mor'ttur  cum  perfond^  but  this  court  will  dired 
/ ^tH^^yy^^^ ^f     an  account  of  rents  and  profits  notwithftanding. 

[  125  ]    •     It  is  faid,  that  if  the  court  decree  an  account  of  rents  and 
^/^^  ^^-^yfl,^,^^      profits,  that  it  muft  begin  only  from  the  time  of  tlie  fuppl^ 

y  j^ But  the  court,  wherever  they  decree  it,  do  it  from  the  time 

^^^     "~T ^      (/^^/  of  the  title's  accruing. 

^^ii^n^  There  were  no  laches  or  negleft  on  the  part  of  the  plaintiff, 

^ c^^t^^i^y  <^.^^^^::iX  his  father  died  the   latter  end  of   1729,  and    the  plaintU 
brought  his  ejcftmcnts  in  1731,  and  his  original  bill  in  1732. 

By  the  ftatute  of  Ghuctfcr^  damages  in  an  affize  are  given. 
and  after  a  trial  in  ejednicnt,  there  can  be  no  other  way  of 
meafuring  the  damages,  but  by  rents  and  profits. 

It  was  objcQed  at  a  former  hearing,  that  the  ftatute  of  limi- 
tations has  barred  the  plaintifF  from  carr)'ing  back  the  account 
any  further  than  the  filing  the  fupplcmental  bill,  fix  years  havinj 
incurred  before  it  was  brought. 

But  when  this  matter  came  on,  March  20,  1741,  and  ita 
demurrer  and  plea  was  argued,  this  obje£lion  was  over-rulc4 
and  is  now  out  of  the  queflion. 

I^ord  Chancellor  afked  if  the  original  bill  charges  the  dcfcnA 
ant  Mr.  Juilice  Fortefcue  to  be  in  pofleflion  of  the  eftate,  foritfl 
admitted  that  it  does  not  pray  fpecifically  an  account  of  rcnfl 
and  profits,  but  only  general  relief. 

Mr.  Solicitor  General :  The  bill  indeed  does  not  charge  [w 
fcffion  in  the  defendant,  but  it  fets  forth  that  the  plaintiff  b;^ 
brought  eje£lments  againft  him. 

The  cafts  cited  by  Mr.  Solicitor  General  and  the  reft  of  th 
counfcl  for  the  plaintifF,  were  Coventry  verfus  i/^//,  2  CL  Ojf 
134,  id.  in   2  Rfp»  in  Chan.  134,     The  Duke  of  Bolton  vcrfflJ 

fi)  And  that  the  deed  of  fettlement    tifPs  benefit.     Reg.  Lib.  A.   1734.  &• 
might  be  depoiited  in  court  for  the  plain-    325. 

Dem 


d^^^y^. 

,}  ^^<'  ^^/^ 

^  yJ/S^^^^^  ^^ ' 

in  the  Time  of  Lord  Chancellor  Hardwickc' 


nj 


Deanty  Prec.  in  Eq*  516.     Bennet  verfus  Whitehead^  2  P.  Tf^ms.    Do«ii»t  t» 
644.  I  Vern.  Anon.  105.  F«et..cui. 

After  they  had  finifhed,  his  Lordfhip  adjourned  the  caufe  \ 
and  on  the  ad  of  June^  17449  it  came  on  again,  when  Mr. 
Attorney  General  for  the  defcndartt  faid,  that  the  avowed  end 
of  the  original  bill  was  not  to  try  tlie  right  in  a  court  of 
equity,  for  it  does  not  pray  poiTeffion,  or  die  title-deeds  to  be 
delivered  up,  or  the  eflatc  ;  neither  does  it  aik  an  account  of 
the  rents  and  profits^  nor  charge  the  defendant  with  tlie  receipt 
of  them. 

Thi  decree  of  this  court,  and  of  all  courts,  mull  htfecundum       [  1 26  J 
dlqatay  as  well  as  probata. 

The  decree  has  been  already  made  for  all  the  purpofcs 
prayed  by  the  original  bill,  namely,  that  the  deed  (hould  be 
prodoced,  and  a  term  for  years  removed  out  of  the*  way  at  the 
trial  It  law. 

Where  the  right  can  only  be  determined  at  law,  and  the  plain- 
tiff cannot  come  here  originally  for  the  determination  of  the 
T^ht,  dtere  is  no  inftance  where  this  court  will  decree  an  ac- 
COQOt  of  rents  and  profits. 

Tbe  plaintiff  has  gone  altogether  on  the  foundation  of  its 
bein^r  a  legal  right,  flates  it  fo  in  his  bill,  and  has  not  prayed 
the  court  to  determine  the  right  in  any  (hape  whatever. 

The  court  cannot  fay  now,  that  the  final  right  to  the  inherit- 
Mcc  is  determined,  for  Mr.  Juftice  Fortefcut  may,  upon  the  new 
cjcflment  brought  by  him,  recover  it  again ;  and  therefore,  if 
the  court  fhould  decree  an  account  of  rent  and  profits,  it  would 
be  decreeing  at  the  fame  time,  that  the  right  is  abfolutcly  dc- 
tcnnined,  and  for  this  reafon,  while  the  ejeftments  are  depend- 
ing, this  court  cannot  properly  decree  an  account  of  rents,  and 
profits. 

In  the  cafe  of  Coventry  verfus  Hall^  the  court  there  decreed 
the  rents  and  profits,  becaufe  they  had  determined  the  right 
to  be  in  die  plaintiff,  which  differs  it  very  much  from  the 
prefent  cafe* 
The  plaintiff  did  not  make  an  aflual  entry  till  Oclober  1736. 
As  the  original  bill  did  not  extend  to  this,  what  they  call  a 
fupplcmental  bill,  is,  to  all  intents  and  purpofes,  to  be  con- 
fiderod  as  an  original  billj  for  where  a  party  brings  a  fupplc- 
ncntal  bill,  and  prays  a  new  relief,  it  mufl  be  taken  as  an  ori- 
ginal one* 

That  the  court  may  as  well  decree  a  perpetual  injunftion,  as 
fccrcc  the  title  deeds,  which  the  plaintiffs  pray  by  their  fupple- 
■cntil  bill,  to  be  delivered  up  to  them. 

VLuBrownj  of  the  fame  fide,  f;iid,  the  plaintiff  eleflcd  to  try 
fcSs  totle  at  law,  and  prays  in  this  court  a  particular  fpecics  of 
relief  J  the  producing  a  deed  in  order  to  enable  him  10  try  it 
Ar»,  and  when  this  was  decreed  here,  they  had  given  him  all 
^  relief  he  afked. 

'  There  was  nothing  pointed  out  in  the  bill,  but  only  a  dcfc£k 
"rf  impediment  to  his  trying  the  title  at  law,  for  the  only  thing 
rtych  was  pronounced  by  the  decree,   or  could  be  decreed, 

I  2  was 


I 
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Dmmxi  v.     was  the  producing  the  deed,    and  removing  the  term  out  of 
ro«Ti»cui.    the  way. 

The  deed  being  in  Mr.  Jufticc  Fortefcuis  hands,  is  no  rci- 
fon  why  they  (hould  have  an  account  of  rents  and  profits  here, 
for  after  the  deed  was  produced,  they  might  have  recovered  die 
rents  and  profits  at  law  \  for  they  are  as  much  recoverable  at  law^ 
as  the  title  itfelf. 

In  the  cafe  of  Befwet  verfus  Wh'tttheai^  a  pcrfon  was  pre- 
vented by  fraud  from  receiving  the  rents  and  profitSi  whidi 
gave  this  court  the  proper  and  only  jurifdidion,  the  defendant 
knowing  them  in  that  cafe  to  be  only  leafeliold  lands,  as  he  had 
the  very  deeds  in  his  hands,  and  yet  fets  up  a  right  to  them  as 
freehold. 

There  is  no  pretence  of  any  fraud  here,  for  the  plaintiflFin  his 
original  bill  has  ftated  the  whole  title  under  the  fettlement,  and 
therefore  nothing  was  concealed  from  him,  that  was  neccflary  for 
him  to  know* 

Where  once  a  perfon  has  made  his  cle£^ion  to  proceed  at 
law,  he  muft  take  his  fate  there  ( i );  and  though  there  is  a  deter- 
mination in  favour  of  the  plaintiff  at  law,  yet  a  court  of  equity 
will  not  think  this  is  a  decifive  determination,  unlefs  there  is  an 
application  to  the  court,  exprcfsly  to  prevent  the  queftiou  from 
being  litigated  again,  and  for  a  perpetual  injunftion. 

As  there  is  a  new  ejeftment  brought,  till  a  trial  has  been  had 
upon  it,  it  i^  doubtful,  at  leaft,  whether  the  defendant  may  not 
recover  the  right  again. 

That  the  fupplemental  bill  is  not  properly  fo^  for  it  is  a  rev 
relief  which  is  prayed. 

To  fay,  that  by  praying  general  relief  under  the  original  bill, 
they  2  re  in  titled  to  an  account  of  rents  and  profits,  would  be 
carrying  it  too  far,  and  attended  with  bad  confequences  *,  for  it 
would  be  allowing  parties  to  take  the  advantage  of  accidents, 
which  have  happened  after  a  decree,  and  which  couM  not  pof- 
fibly  be  forefcen  at  the  time  of  bringing  the  bill. 

They  cannot,  for  the  plaintift,  fhcw,  that  this  court  will 
decree  an  account  of  rents  and  profits,  where  there  is  no 
truft  (landing  in  their  way,  or  any  ignorance  of  their  title  at 
law. 

The  cjcclments  were  brou;;lit  before  the  filing  of  the  bill ;  and 
if  tlicy  have  been  guilty  of  an  error  in  br  nging  ihofe  ejedmcnis 
1  do  not  know  that  iliis  court  fits  here  to  relieve  againft  the  blun- 
ders of  parties  in  ejed^ments. 
^■'  Tliey  afterwards  brought  new  cjocVracnts,  and  recovered  upon 

•%  them^  what    hinder;^   them  tlicn  from   brin^iinj'  an  a£lion  of 


r  'as] 


1  trefpafs  for  the  mcfne   profits?    And   it   may  be  done  with  as 

much  eafc,  and  Icfs  cxpcnce,  than  an   account  taken  before  a 
IN'Lil^r. 

As  to  the  delivery  of  tlie  deeds,  your  Lordfliip  will  not  ix^ 
it,  as  it  will  be  laying  the  defendant  under  fuch  tliflicuUi^s  as. 

he 
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he  can  never  get  over,  and  will  be  equal  in  every  refpcft  to    l>oiMEt  r. 

granring  a  perpetual  injunftion,  and  preventing  him  from  ever    ^''*'r»»<^>'/- 

trpng  the  right  again;  and  fubmitted,  that  the  court  ought 

to  difmifs   the    bill  entirely,    as  to  the  account  of   rents  and 

profits* 
iAuOeriy  of  the  feme  fide,  cited  the  cafe  oiOwin  cgntra  Aprice^ 

J  Oh  Rtp.  32. 
Lord  Chancellor, 
I  am  very  well  fatisfied  in  my  opinion  upon  this  cafe ;  the 

genera!  queftion  is,  Whether  the  plaintiff  is  intitled  to  an  acr 
count  of  the  rents  and  profits,  and  if  lie  is  intitled  to  them,  from 

vkt  time  ? 
The  firft  divides  itfclf  into  two  confidcrations  : 
Firil,  Whether  on  the  foot  of  his  general  title  the  plaintiff  has 

a  righr  to  an  account  of  rents  and  profits  from  the  time  of  his 

title's  accruing  ? 
Secondly,  Whether  in  this  court  he  has  a  right  to  demand 

them? 
As  to  the  firft,  nothing  can  be  clearer  both  in  law  and  equity, 

vAbom  natural  juilice,  than  that  from  the  death  of  his  father, 

tk  time  when  his  title  accrued,  be  is  intitled  to  the  rents  and 
irofitt. 

There  wr.s  a  fcttlemcnt  made  in  1662,  for  a  valuable  con- 
£<leration,  and  the  plaintiff  claims  under  the  ufes  of  that  fettle- 
oent,  by  which  he  takes  an  eftate-tail. 

Mr.  Jaftice  Dormer  who  died  laft,  was  tenant  for  99  years, 
^  remainder  to  his  fon  in  tail,  which  fon  died  in  the  life  of 
Mr.  Juilice  Dormer^  and  on  his  death  the  plaintiff's  father  was 
intitled,  and  after  his  father  died,  the  plaintiff  himfelf. 

From  that  time  he  had  a  right  in  equity  and  confcience,  and       f  I20  1 
tf  prcrcnted  from  coming  at  it,  it  muft  be  fomc  impediment  in 
h»  or  equity  that  hinders  him  from  receiving  them. 

It  has  been  faid,  the  defendants  being  in  poffeilion  under  a 
title,  or  fuch  a  title  as  they  were  miftaken  in,  that  if  tliey  had 
^^  the  proper  method  they  might  have  made  it  good ;  and 
Aat  Mr.  Juilice  Dormer  and  his  fon  might  have  barred  the 
eiUte-tail,  either  by  getting  the  truftees  to  preftrve  contingent 
Kmainders  to  join  with  them,  or  by  executing  a  feoffment  upon 
^  land,  inflead  of  a  fine  to  make  a  tenant  to  the  precipe. 

As  to  getting  the  truftees,  or  the  heir  to  join,  to  make  a  te* 
o»nt  to  the  pr^cipe^  that  is  a  very  uncertain  thing,  for  I  believe 
toiftecs  to  preferve  contingent  remainders  would  have  been  ex- 
tremely cautious  in  confentiir;,  as  there  was  no  marriage  fcttle- 
J^cnt  on  foot,  as  a  piaufiblc  pretence  for  declaring  new  ufes, 
Afferent  from  thofc  under  tlie  fcttlemcnt. 

As  to  the  other  way,  1  lay  no  weight  upon  that,  for  it  is  only 
"r°g  they  might  hare  done  it  by  another  method,  which  the 
hw  calls  a  wrong  ;  fuch  a  feoffment  as  that  would  have  had  its 
*ft&,and  could  only  operate  as  a  diffelfin,  and  would  have  gain- 
^a  freehold  by  wrong,  and  that  might  have  made  a  tenant  to 
fitt  precipe  ( 1 )  J    but  no  prefumptiou  of  favour   arifes   from 

\})Cmra  T^jkr  ex  dm.   Atkjns  y.  Horde,   I  Bmr.  6e.     Hde  t>oj7.  14  r. 

1  3  tUcnce, 
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Dot  Mil   T. 

PoitTCSCVB. 


Under  the  cir« 
cumflinces  of 
this  cafe  the 
plaintiff  hat  a 
right  to  demand 
•n  account  of 
the  rentiand 
profiu  in  this 
court. 

The  Anonymout 
cafe  in  i  Vtrn* 
X05.  it  a  note 
of  a  cafe  onlyy 
and  imperfctt. 

Where  an  infant 
brings  a  bill  for 
the  land»  and  to 
have  an  account 
for  the  mcfne 
proiita,  the  court 
may  eled  him 
to  ( roceed  at 
lawy  and  retata 
the  bill  for  the 
mefiie  profies* 

C  •130  ] 


Where  tbert  ii 
a  truft,  and  a 
mere  equitable 
title»  •'he  plain- 
tifi'  fiiall  haTc 
an  account  of 
the  rents  and 
profiu  from  the 
time  the  title 
accrued^  unlefs 
there  are  fpc- 
cial  circum- 
fiancei   to  re* 
Araia  it  to  the 
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thence,  for  It  is  a  wrong  at  Icaft,  however  it  might  have  ful)- 
ftantiated  the  title  at  law. 

The  plaintiff  therefore  certainly  was  intitled  to  the  rents, 
from  the  accrual  of  his  title. 

The  next  branch  of  the  cafe  is  more  material,  which  is, 
whether  the  plaintiff  has  a  right  to  demand  an  account  of  the 
rents  and  profits  in  this  court ;  and  I  am  of  opinion,  under  the 
circumiiances  of  this  cafe,  he  has  a  right  to  come  into  this  court 
for  that  purpofe. 

There  are  feveral  cafes  where  the  court  will  do  it,  and  fcvcral 
to  be  fure  where  they  will  not ;  but  I  can  by  no  means  admit 
the  latitude  in  the  Anon,  cafe  in  i  Vern.  105.  or  rather  in  that 
note  of  a  cafe  •. 

•For  if  a  man  brings  an  ejeftment  bill  for  pofTeffion,  and  an 
account  jof  rents  and  profits,  where  there  is  no  mixture  of  equi- 
ty (*)j  the  court  will  oblige  the  plalntlfFto  make  his  eletlion  to 
proceed  here,  or  at  law,  and  if  at  law  he  mufl  proceed  for  the 
whole  there  :  that  cafe  might  very  poiUbly  be  a  bill  brought  by  t 
prochein  amy  for  an  infant,  or  attended  with  fome  fpecial  circum- 
ftances  omitted  by  the  reporter  :  if  It  was  the  bill  of  an  infant, 
who  has  a  right  to  come  ncrc,  the  court  might  eleft  him  to  pro- 
ceed at  law,  and  retain  the  bill  for  the  mefne  profits. 

But  as  I  faid  before,  there  are  feveral  cafes  where  this  court 
does  decree  an  account  of  rents  and  profits,  and  that  from  the 
time  the  title  accrued  (2). 

As  where  a  man  brings  his  bill  in  this  court,  where  there  is  a 
trufl,  and  upon  a  mere  equitable  title,  there  he  (hall  recover  die 
eflate,  and  the  court  will  give  him  an  account  of  the  rents  and 
profits,  and  that  from  the  time  the  title  accrued,  unlefs  upon 
fpecial  circumflances,  and  then  they  will  reflrain  it  to  the  time 
of  bringing  the  bill  (3)  ;  as  where  the  defendant  had  no  notice 
of  the  plaintiff's  title,  nor  had  the  deeds  and  writings  in  his 
cuflody,  in  which  the  plaintiff's  title  appeared,  or  where  the 
title  of  the  plaintiff  appeared  by  deeds  in  a  flranger's  cuftody. 

hriflgijig  of  the  hiU. 


*  Where  a  man  is  put  to  his  ele£llon,  whether  to  proceed  at  law  or  in  this  court, 
if  the  bill  he  for  the  land,  and  to  have  an  account  of  th**.  mefne  profits,  he  may  elcft 
to  proceed  in  an  ejedtment  at  law  for  the  poflelfion,  and  in  equity  upon  the  accoanti 
hecaofe  at  law  he  can  recover  damages  for  mefne  profits  from  the  time  ozdy  of  ^ 
entry  laid  in  the  declaration.     I  Vtrn^  X05. 


(0  7V%  V.  Brid^s^   Pre.  Cba.  252. 
Trtatifc   9f  Equity^  1 3.    1    vol,    Huttli  V, 

*PK/^'  a  ViTu*  724. 


(2)  Sec  Drwry  v,  Drury^    1  Cha,  Rep. 
49,    and   the  cafes    cited  in  the  notes 

(3)  Desny.  Wmde,    1  Cba,  Ref,  48. 


So 
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So  where  there  hath  been  any  default  or  laches  in  the  plain-    Doimei  v. 
tiff,  in  not  aflcrting  his  title  fooner,  but  he  has  lain  by,  there 
the  court  has  often  thought  fit  to  reftrain  it  to  the  filing  of  the  ^^'^^^"^to  the 

Otlif  filing  01  the 

hillf  where  there  his  been  any  det*«iult  In  the  plalntl/r  in  not  aiTerting  hit  title  looner. 

So  in  the  cafe  of  a  bill  brought  by  an  infant  to  have  pofTcflion  Whoever  enten 
of  the  eftate;  and  an  account  of  rents  and  profits,  the  court  will  JJ^  infant,  tntcri 
decree  an  account  from  the  time  of  the  infant's  title  accrued,  for  MguardUnor 
CTcry  pcrfon  who  enters  on  the  eftate  of  an  infant,  enters  as  a  haiiiff  f«r  the 
guardian  or  bailiff  for  the  infant  (i)» 

There  arc  other  cafes  where  the  court  will  do  it  merely 
upon  a  legal  title,  as  wherever  the  plaintiff  has  been  kept  out 
of  it  by  fraud,  mifreprefentation  or  concealment  of  the  de- 
fendant (2). 

So  in  the  cafe  of  dower,  if  a  widow  is  intitled  to  dower,  and  where  1  widow 
her  claim  is  merely  upon  her  legal  title,  but  cannot  afcertain  the  !i*"I?u**?*"^' . 

,    .  /•       1  .   I     ii      .      ,       °i  ,         *  -  Ml     /vii.  1  merely  upon  a 

landi  out  of  which  llie  is  dowable,  this  court  will  amlt  her  to  Ugai  ciUe,  but 
finiout  the  lands,  and.tlie  court  will  order  her  to  proceed  upon  cannot  ticertain 
apanicalar  part,  and  referve  the  further  confideration  till  after  court wu'ufliii" 
jadgmcnt,  and  if  her  title  of  dower  is  eilabliflied,  will  •  give  her  her  toaaJ  them 
profits  from  the  time  not  only  of  her  demanding,  which  is  the  J*.'JJ«  J^^J^^^*"' 
time  Oie  is  to  have  it  in  her  writ  of  dower,  but  will  give  it  her  from  eftjbiilhcd,  will 
the  time  of  her  title  accrued,  tho'  the  llatute  of  the  9  Hen.  3.  r»c  her  tht 
^.  I.  gives  her  damages  only  from  her  demand  (3).  /hftrmrofST 

demand  only,  but  from  the  time  her  title  accrued, 

[  ''3'  3 
I  will  put  this  cafe  ;  fuppofc  a  widow  intitled  to  dower  of  an  U  a  dowreft 
«ftatc,  upon  which  a  ternn  for  years  was  ftanding  out,  and  (lie  comes  here  to 

•    .,»,  J  ^,"  ,-,       nave  a  term  re- 

Md  her  title  of  dowtr  out  of  the  reverfion  or  the  term,  and  Ihe  n:yved,  whichU 
comes  into  this  court  to  have  it  removed  out  of  the  way,  they  >  ratisficdoo*, 
will  decree  her  an  account  of  the  rents  and  profits  from  the  ^'^^^^^[^l^ 
time  of  her  title  accrued,  and  will  fet  the  term  as  a  f.itisfied  one  account  of  the 
ootof  the  way  ;  but  if  that  term  had  been  out  of  the  way,  and  j.^"^^^^  P^^^'' 
ftc  had  no  need  to  come  into  this  court,  it  would  have  been  ^f\^^  j^.j^  ^^^ 

Wherwife    (4).  crucd  j  but  if 

*  the  torm  had 

keen  out  of  the  way,  and  (he  had  no  need  to  come  here,  it  would  have  been  othcrwifc. 

Then  confider  how  far  the  prefent  comes  up  to  this  cafe  ;  it 
appears  that  the  fettlement  under  which  the  plaintiff's  title  arofe 
^^  in  the  hands  of  th-  defendants,  and  detained  by  them,  tho' 
I  do  not  fay  it  was  fraudulently  obtained,  but  dill  the  plaintiff 

(1)  So  Bettfiet  V.  frhiuhrati,  2  P.  ff\  *'  muft  have  been  mirconccivcd  by  Mr. 
645*  TttU;  V.  Bridges t  Free,  Cha.  252.  *•  Jtkyns,  as  to  what  he  has  fuppoltd  to 
517.  *'  have  faid  in  rtrfpeft  of  the  time,  from 

(2)  Duke  of  Boltm  v,  Deatu^  Free.  ••  which  the  Hat.  9  Hen.  3.  gives  the 
'At.  ^16.  **  widow  damage^.'* 

(?)   In  Curtit  T.  Cifr/rV,   2  Br;  Cha.  (4)   Vide  Curt'u  v.  Curth^    2  Brs^Cha^ 

^h  633.     The  Mailer  of  the  Rolls  ob-     Btp.  620.     Deliver  v.  Hunter^  Bunh,  57, 
ferved,  "  that  Lord  Hardwuke't  words 

1 4  could 
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P«RMK»  y.  could  not  come  at  it  ivith9Ut  the  ajjiftance  of  this  cwtrt  (l ).  The 
ioETucui.  plaintiff,  it  is  true,  brought  his  ejedment  before  he  brought  hi« 
bill  here,,  and  from  hence  the  defendant's  counfcl  have  inferred 
tliat  he  knew  his  title ;  but  how  did  he  know  it  ?  why,  onlf 
by  guefs,  for  it  is  plain  that  the  plaintiff  did  not  fo 
much  as  know  there  was  this  200  years  term  (landing  out, 
for  the  deed  by  which  it  was  created,  is  not  fo  much  as  men- 
tioned in  the. bill,  and  he  only  knew  it  by  its  being  read  in 
the  caufe» 

This  is  one  reafon  which  weighs  with  me. 
The  ftrength  of  ThcTe  is  another  ground  ftill  remaining,  and  a  ftronger  one, 
the  prefcntcifc  ^jit  \  think  this  to  all  material  purpofes  an  equitable  title:  here 
jncrc  Muiublc  ^^  *  ttx\Xi  Created  of  200  years  by  the  fettlement,  the  legal 
title,  the  iegai  eftate  was  in  truftces,  ^and  the  term  was  appointed  likewifc  to 
cftatc  in  ^«^^o«  be  attendant  on  the  inheritance,  fo  that  it  was  a  plain  bar  in 
ing^n  tnSecs,'  thc  plaintiff's  way  at  law  5  and  he  having  then  brought  his 
9n<i  appointca  to  ejeiimcnt  at  random.  Lord  Talbot  ordered  tlie  bill  to  be  rc» 
ti!c*Tnheritli^M  tained  for  a  twelvemonth,  that  he  might,  if  he  plcafed,  bring  a 

and  for  that  rea-   UCW  ejcflmenC* 

Ion  a.  bar  in 

|hs  plaiiiti^t  *3  way  at  law. 

Befides,  if  the  plaintiff  had  known  any  thing  of  this  trull 
term,  he  would  certainly  have  made  the  truftees  parties  to  thc 
fuit,  that  ihey  might  convey  to  him,  if  he  fhould  eventually  ap- 
pear to  have  the  remainder  in  the  inheritance. 

But  notwithllanding  this  court  has  undoubtedly  a  jurifdidion 
with  regard  to  decreeing  rents  and  profits,  yet  if  the  plaintiff 
has  not  taken  a  proper  remedy,  or  proceeded  in  a  proper  method 
to  have  an  account,  he  cannot  be  intitled  ;  and  whetheche  is  or 
not,  will  depend  upon  two  things ; 
I  'XSJi  J  Fifjh  As  to  thc  nature  of  the  original  bill. 

Secondly^  Upon  the  fupplemental  bill. 

As  to  the  firft,  it  has  been  infilled  for  the  defendants,  that  it 
is  brought  for  another  purpofe,  diverfo  intuitu^  and  is  confined 
merely  to  the  difcovcry  of  the  fettlement,  and  for  producing  thc 
deed  on  the  trial  at  law. 

To  be  fure,  if  the  plaintiff  has  not  made  fuch  a  cafe  by  his 
bill  as  will  intitle  him  to  an  account  of  rents  and  profits,  it  is 
rightly  fiild,  that  his  praying  general  relief  will  not  intitle  him ; 
though  Mr.  Dobbins^  a  counfel  formerly  in  this  court,  ufcd  to 
fay,  that  praying  getieral  reliefs  was  the  next  beft  prayer  to  the 
Lord's  prayer  (2). 


If  there  \%  not 
fuch  a  cafe 
made  by  the 
t>ill  %%  will  In- 
title the  plain, 
tift'  to  an  ac- 
count of  rents 
and  promts, 
praying  gene- 
ral relief  will  not  intUle  him  to 


It. 


(i)  The  plaintiff  by  his  fupplpmental 
bill  prayed  (beiidea  the  accoant  of  rKnts 
and  profits),  <^  that  the  faid  deed  of  fet^ 
**  tlement,and  the  duplicates  thereof,  mnd 
**  0H  cfhcr  (fcidf  mdiQiitin^s,  which  COH" 


"  cern  the  faid  premifes,  may  be  deliver* 
"  cd  to  him."     Reg,  Lib,  A.  1743.  fol. 
3  4.4.      VitU  TrjD7i/etul  v.  Aftf,  pojl,  3400 
(a)  Cook  y,  Martin,  ante  a  vol.  3* 


Th« 


hi  Ae  Tune  of  Lord  Chancellor  Harbwickc.  1^% 

The  b'lll  then,    no  doubt,    is   inartificialljr  and   defectively    DaBiitt  r. 
Aawn,  for  want  of  fofull  a  charge  as  might  have  been  laid  of   ^<>»T£scut. 
the  poflcffion  m  the  defendant :  but  then  the  plaintiff  has  charg-  J^  piaintiTt 
cd  that  he  has  brought  ejeftmcnts  againft  the  defendants  for  this  hc^^°brou|ht 
eftatc,  which  is  tantamount  to  charging  poflcffion.     And  the  ejcdlmentia- 
defendant,  Mr.  Juftice  Fortefcue^  aftuaiJjr  by  his  anfwer  admits  feldfutfo/^ 

bimfelf  in  pofleffion.  eftate,  it  unta- 

mount  Co  charging  pofTcHion  in  tlie  defeadant. 

Where  the  defendant's  counfel  would  confine  the  general  re-  Where  a  bill  U 
fief,  prayed  by  the  original  bill,  to  the  producing  the  deed  at  ^fc^eryoA 
the  trid,.they  are  miilaken  in  the  nature  of  the  bill,  for  the  deed  or  fur  pr«« 
hill  dcfires  not  only  that  the  deed  may  be  produced  at  the  trial,  **"^]X'^  ?'  ^^» 
hat  delivered  up  for  the  benefit  of  the  plaintiff;  and  what  puts  neceiTaiyT 
it  oat  of  all  doubt,  is,  that  here  is  likewife  an  affidavit  annexed  otherwiie  where 
o(  the  want  of  the  deed,  which  makes  it  a  very  ftrong  cafe  for  ^^  p»*intiff 
the  plaintiff,  becaufe  tlie  annexing  an  affidavit  is,  where  the  thejurifdiaion 

plaintiff  has  an  intention  to  change  the  jurifdic^ion  from  a  court  from  a  court  of 

of  liw  to  a  court  of  equity  ;  and  if  the  bill  was  merely  for  a  dif-  oTcquity^i)? 

coTcrjrof  a  deed,  or  for  producing  it  at  law,  no  affidavit  is  ne- 

ceflary ;  and  this  is  the  conflant  diilin£lion. 

And  as  this  appears  to  be  the  nature  of  the  bill  *,  fo  1  tlynk  Had  the  trufteea 
my  Lord  Talhot  underftood  it  in  this  light;  and  if  the  truftees  i"*!  R.''^^ ''^ 
luhdbeen  parties  to  it,  the  court  might  have  decreed  poffcffion,  court  might  have 
and  a  conveyance  of  the  truft  eftate,  if  they  thought  it  a  clear  decreed  poflef* 
point  for  the  plaintiff,  or  might  do  as  Lord  Talb$t  has  done,  ^onandacoa- 

J*    rt         .  *         1  1  •    •      »      1    r  1  vcyancaofthe 

iuKCt  a  trial  at  law  when  it  is  doubtful.  truft  eftate,  if 

the  point  had  been  clear  with  tha  plainti^ 

Here  his  Lordfhip  has  likewife  decreed  the  deed  to  be  pro* 
duced  at  the  trial  at  law,  and  that  the  term  for  200  years 
IhouJd  not  ftand  in  the  way,  and  referved  all  further  con- 
fidcrations,    ^ 

his  all  one  as  to  the  jurifdiftion  of  the  court,  whether  they  [  '33  ] 
nuke  ufc  of  one  mo<le  of  expreffion  in  drawing  up  their  decrees, 
or  another,  or  whether  they  direft  the  parties  to  proceed  in  the 
qcftmcQt,  or  a  trial  at  law :  but  if  the  very  truftees  of  this 
term  had  been  before  the  court,  I  would  not  have  direfted  an 
^%ament  of  this  truft,  till  the  point  in  relation  to  the  title  had 
ken  firft  determined. 

I  am  of  opinion  that  the  original  bill  extends  to  every  thing 
^ich  is  now  infifted  on  by  the  plaintiff,  and  that  I  ought  not 
to  confine  it  to  the  fingle  matter  of  producing  the  deeds  at  the 
^*1;  and  that  in  the  firft  place,  the  coint  under  this  will  may 
^^y  properly  give  direftions  as  to  the  difpofition  of  the  title 
dccdi. 

But fuppofe  the  original  bill  to  be  as  defcfti'e  as  the  defend- 
wt*8  counfel  would  have  it,  could  any  thing  be  more  proper 
than  to  bring  a  fupplemental  bill,  to  put  this  mp.cter  in  iffue, 
iW^^lofupply  the  defects  of  any  in  the  original  bill* 

(1)  4'ion,  anH  I7t 

y  Slip- 


^33 
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Supplemental  bills  arc  often  brought  even  in  aid  of  a  decree 
of  this  courts  as  in  a  decree  to  account  for  want  of  fail  direc* 
tion  before  5  and  direftions  arc  given  Under  the  fupplemenul 
bill  that,  the  new  matter  {hould  be  connc£tcd  with  the  former 
decree. 


Dot  MB  R    ▼• 
FO&TISCUE. 

Wher5  rull  di . 

regions  hitc 

not  been  g    ^  n 

a  lupplemental 

bill  may  be 

brought  in  aid  of  a   decree   of  this    court. 


The  fupple- 
mental  And  the 
Original  ought 
to  be  coniidered 
su  one  bill,  and 
«onne^ed  to- 
gether* 


The  Duki  of 
Bolton  v»  DeAtiCf 
^merele^al  ti- 
tle, and  was  a 
ilroDg  cafe  (ot 
leaving  it  to 
law^  and  yet  an 
account  of  renU 
and  profits  was 
decreed  in  this 
couru 


C  «34] 


To  bf  a  htna 

where  the  per- 
fon  poflening  it 
ignorant  of  all 
the  fa£ts  and 
clrcumftances 
relating  to  his 
adverfary*8  title* 


If  the  plaintiff's  original  bill  had  not  prayed  this  general  re- 
lief, it  was  very  proper  to  bring  a  fupplemental  bill  that  he  may 
have  an  entire  relief ;  and  I  think  that  they  ought  to  be  con- 
fidered  as  one  bill,  and  connefbed  together. 

All  the  cafes  which  are  material  have  been  cited,  the  firft 
cafe  was  that  of  Covctitry  and  Hall  ( i ),  or  Hilly  which  was  only 
a  queftionable  title  where  a  recovery  could  not  be  had  at  law. 

The  cafe  of  the  Duke  of  Bolton  verfus  Deatie^  is  merely  a  title 
at  law,  and  therefore  applicable  to  the  prefcnt  point,  for  I  da 
not  know  that  the  Duke  of  Bolton  could  be  faid  to  be  our  of 
poircffion  i  for  where  the  tenant  held  over  after  his  term  expiicJ, 
he  was  by  fufierancc  only,  and  therefore  his  poffefTion  w.is  tihc 
Duke  of  Bolton^s  pofTeffion  (2) ;  this  was  as  (Irong  a  cal>  :o  lca\t 
it  to  law  as  could  be,  and  yet  the  court  decreed  under  ^^hur  bill  an 
account  of  rents  and  profits. 

Bennct  verfus  Whli^htad  (3),  is  a  much  flror.e:r  cafe,  and 
more  (imilar  to  the  prefent ;  I  wus  of  couLlV.i  in  it  niylcif,  and 
as  it  is  in  the  book  and  alfo  upon  men  ory.  it  wis  a  mere  legal 
title,  and  there  the  deeds  were  in  the  cuilcdv  of  the  plaintiiF him- 
fclf,  here  in  the  defendant's  hands,  and  therefore  this  is  a  ftronger 
cafe. 

Still  It  is  obje£led  that  where  a  man  is  bovis  fidei  pofejfcr^  he 
{liall  not  account  according  to  the  ru!e  of  the  civil  law  ;  and  the 
rule  of  tliis  court,  and  (he  civil  law,  is  ilronger  in  this  refped 
than  the  law  of  England. 

But  where  a  man  (hall  be  faid  to  be  bona  Jidei  pojfejfory  it) 
where  the  perfon  poiTeffing  is  ignorant  of  all  the  fadU  and  clr- 
cumftances relating  to  his  adverfary's  title  :  which  could  not  be 
here,  for  Mr.  Juftice  Fortefcue  had  all  the  deeds,  and  the  very 
fettlement  itfelf  on  which  the  title  depended. 

Another  objcftion  has  been  made,  that  though  the  plaintiff 
has  obtained  a  verdi£l  at  law,  this  is  not  a  final  determination 
of  the  parties'  right,  and  therefore  the  court  ought  not  to  decree 
an  account  of  rents  and  profits,  becaufe  a  new  ejedtment  is 
now  depending,  and  the  defendants  may  poilibly  recover  the 
cftate  back  again. 

This  would  narrow  the  jurifdiftlon  of  the  court  too  much. 

There  arc  inftances  where  upon  a  mere  legal  title  the  court 
have  decreed  an  account  of  rents  and  profits,  as  in  the  cafe  of 
an  infant  who  brings  a  bill  for  poflefTion,  and  for  an  account  of 


(i)    2  Cba.  Rep.  259.  S.  C. 
(2)   Har.  C9«  £i//.  330.  b.  note  i« 
Cowp.  703. 


(3)  2P.^.644.S.C. 
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lents  and  profits,  and  yet  they  do  not  decree  a  perpetual  injunc-   I5o»mi»  w. 
tkm,  though  they  decree  an  account  of  rents,  Isfc.  Fortxicue. 

Suppofe  an  heir  at  law  brings  a  bill  for  difcovery  of  deeds  Though  on  a 
and  viTitings,  and  for  the  mefne  profits,  and  the  court  decree  hiiiofdifiovery 
him  the  deed,  Iffc.  yet  if  the  defendant  fliould  afterwards  at  the  deeds  a^^^ 
hw  make  out  out  a  better  right  than  he   did  here,  this  court  merne  profiu 
would  not  difturb  him  in  it,  but  aflift  him  in  recovering  the  !°  *"  ^*^*'fdi 

deeds  back  again.  defendant  after. 

vrards  at  law 
ihoild  make  out  a  better  right,    this  court  would  aflift  him  In  recovering  back  the  decd&  ^mu 

If  I  was  to  delay  decreeing  the  account  of  rents  and  profits 
sow,  it  would  be  attended  with  infinite  inconvenience,  and 
dicrcfore  I  am  of  opinion  that  the  plaintiff  is  intitled  to  an  ac- 
count of  the  rents  and  profits  from  the  time  of  the  plaintiffs 
titk accruing,  which  is  from  the  death  of  his  father  in  1729. 

And  as  to  the  deeds  and  writings  let  them  be  brought  before 
the  Matter,  upon  oath,  and  as  to  the  difpofition  of  them,  I  (hall 
idmethe  confideration  of  that  till  the  final  right  to  the  inhe- 
xitancc  is  determined. 

The  opinion  of  the  Judges  in  the  Houfe  of  Lords,  in  the  cafe 
rf  Dormer  againft  Fortefcuty  as  delivered  by  Lord  Chief  Jufticc 
Wii&ts^  I  apprehend  will  not  be  unacceptable,  and  therefore  ven- 
ture to  give  it  to  the  publick,  and  hope  in  fuch  a  manner  as 
apt  to  do  any  injury  to  the  memory  of  that  very  learned  and 
able  Judge* 

Sflii/i  m  the  Dtrmfi  of  Dormer  againft  PaMurJl  et  aV  the  r^^d       r   j-j-  f 
^February  1741-2,  on  a  Writ  of  Error  in  the  Houfe  of  Lords  9 
frm  tie  Judgment  in  B.  R.  Mich.  14  Gecf.  2.  Cafe  48* 

LORD  Chief  Juftice  fTii/ej  ;  In  purfuance  of  your  Lord-  S.C  aStra.  ^^  ^ 
(hips'  order,  1  and  my  brethren  have  met  to  confidcr  of  "*\5-  j^/i.rA, 

t^qucftions  propofed,  and  are  unanimous  in  our  opinions ;  but  i8"vin"!Vx3.  ^^^^ 
w  »t  is  a  point  of  great  confequence  and  nicety,  your  Lordfliips  pi.  8.  ^^^^^ 

^ai  cxcufe  me  if  I  take  fome  time  in  ftating  the  cafe,  and  the  ^l^^y^^^^^j^'^^ 
Kafonof  our  opinion  j  which  I  (hall  do  in  as  clear  and  intelligi-  mou'fly  of  opi-^^T^* 
^  a  manner  as  I  can :  Mr,  John  Dormer  in  the  year  1 662,  upon  "'on,  that  the  ^ 
*c  marriage  of  his  eldcft  fon  John  Dormer,  made  a  fettlemcnt  of  fy"Lffct^'bT"^/U^. 
OMcftate  with  feveral  limitations;  and  as  the  queftions  in  the  RobatDcrmtr  ^^ 
ttofcarofc  upon  the  words  of  the  fettlement  which  arc  agreed  ^"^g*"^/*'"^  /^/U«^ 
^n  both  fides,  I  (hail  repeat  them:  "After  limiting  an  cftate  ot*  age  were  n©-^  ^  * 

to  his  fon  John  Dormer  and  the  heirs  of  liis  body,  he  limits  h*r,  for  a  good       ^ 
"  his  cftate  as  follows  -,  and  in  default  of  fuch  ifTue,  to  the  ufe  '"^fl^""»?   ^:7Z::^ 

^cl  behoof  of  Robert  Dormer^  one  of  tlie  brothers  of  the  laid  truftees  during  ^ 
**  John  Dormer^  for  the  term  of  99  years,  if  he  (hall  happen  the  lite  of /Jc^--'*'*;;;^ 
"lb  long  to  live;  and  from  and  after  the  death  of  the  faid  ^A^^Jon^^^^ 

could  not  by  any  /  *^ 
^^^t&atthe  remainder-men  without  the  confent  and  joining  of  the  trufleei  during  the  life  of  Rtbtri 
^^^■(^1  as  the  freehold  wai  ia  them. 

*^  Robert 
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Swf TM  Y.       ««  Robert  Dormer,  or  other  fooner  determination  of  the  eftatc 
Pacichu»it.    cc  limited  to  him  for  99  years,  to  the  ufe  and  behoof  of  7*.  S. 
"  and  jf,  K.  and  their  heirs  during  the  life  of  the  faid  Robert 
**  D^rmrrj  upon  truft  to  prcfervc  the  contingent  ufcs  and  cftatcs 
•*  herein  after  limited  from  being  defeated  and  dcftroycd,  and 
"  for  that  purpofe  to  make  entries  and  bring  adions,  a^thc 
"  Crifc  (liall   require;    but  to  permit   the   faid   Robert  Dormer 
"  rind  his  afligns  to  receive  the  rents  and  profits  of  the  faid 
**  efl.uc  during  the  term  of  his  life,  and  after  the  end  or  other 
*^  fooner  determination  of  the  faid  term,  to  the  ufe  and  behoof 
**  of  the  firll  and  every  other  fon  of  the  faid  Robert  Dormer  in 
"  tail  male,  with  remainder  in  the  fame  words  to  Fleetwood, 
•'  another  brother  of  the  faid  y^hn  Dormer ^  remainder  to  Peter 
*'  another  brother,  and  the  lail  remainder  to  Eufehe  the  father 
•*  of  the  Icffor  of  the  plaintiff  for  99  years,  if  he  fo  long  live, 
**  remainder  to  the  truftecs  in  the  like  manner  as  in  the  limi- 
^*  tation  to  Robert  Dormer^  and  to  the  firft  and  every  other  fon 
•*  of  Eufehe  Dormer  in  tail  male."     Robert  Dormer  had  one  fon 
Fleetwood^  and  when  he  came  of  age  Robert  and  his  fon  Fleet- 
nuocd  levied  a  fine  to  make  a  tenant  to  the  pracipe^  and  fufFcrcd 
a  recovery,  in  wliich  Fleetwood  w^^  vouched  ;  the  fon  died  witli- 
out  ifliie,  tlien  Robert  Dormer  died,  leaving   no  other  fon,  but 
four  daughters.     Fleetwood  and   Peter  are  both  dead  without 
ilTuc,  and  Eufehe  being  dead,  his  fon,  the  leifor  of  the  plaintiff, 
and  the  nearefl  furviving  remainder  man,  made  his  adual  en- 
try within  five  years,  and  being  fo  feifcd  demifed  to  the  plain- 
tiif,  ^c. 
[   136  J         The   two  qucftions  propofed  by  your  Lordftiips  were  firft, 
whether  the  rem.nnders  limited  to  the  firft  and  every  other  fon  of 
Eufcbc  were  good  remainders  in  their  firft  creation  ;  and  fecond- 
ly,  whether  the  fine  and  recovery  fuftered  by  Robert  Dormer  3iii 
his  fon  barred  thcfc  remainders. 
fian  ought  ^to"be       ^"^°^^*  ^  procccd  to  the  qucftious,  I  (lull  lay  down  feme  gene- 
mad«»fdcrds,    ral  rules  and  maxims  of  tlie  law,  with  refped  to  the  conilruc- 
Vt  res  magisva^  tion  of  dccds  ',  firft  it  is  a  maxim,  that  fucha  conftrudtion  ought 
Itatfuamf^treat.^^^  be  made  of  dccds,  ut  res  magis  valcat  qttam  pereat,  that  the 
end  and  defign  of  the  deeds  fiiould  take  efie£i  rather  than  the 
contrary, 
Tr'^'i^d^if         Another  maxim  is,  that  fuch  a  conftruftlon  fliould  be  made 
thfnjs'^ira^deed,  ^^  ^^^^  words  in  a  dccd,  as  is  moft  agreeable  to  the  intention  of 
but  the  intent     the  grantor,  the  words  are  not  the  principal  things  in.  a  deed, 
a^d^hough^thc    ^^'         intent  and  defign  of  the  grantor  j    we  have  no  power 
judjts  have  no    indeed  to  alter  the  words  or  to  infert  words  which  are  not  in  the 
P^wer  to  alter     dccd,  but  wc  may  and  ought  to  conftruc  the  words  in  a  man- 
oth^^°ya  they  "^^  '^^  ^°^^  agreeable  to  the  meaning  of  tlie  grantor,  and  may 
ought'tocon-      rejeft  any  words  that  are  merely  infenfible  :  thefe  maxims  my 
rooft  ^^e^bit'    Lords  are  founded  upon  the  greateft  authority,  Cokej  Plowden, 
t»his*SieInin|,   ^"^  ^ord  Chief  Juftice  Hale^     and  the   law   commends  the 
>nd  rejeft  ajy     aftutia,  the  cunning  of  Judges  in  conftruing  words  in  fuch  a 
that  arc  infcnfi.  manner  as  fhall  beft   anfwer  the  intent  5  the  art  of  conftruing 
words  in  fuch  a  manner  as  (hall  deftroy  the  intent  may  flicwthc 
ingenuity  of  counfcl,  but  is  very  ill  becoming  a  Judge, 

Having 
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Having  laid  down  thcfe  maxims,  I  (hall  proceed  :  in  this  cafe      Smith  t. 
Ac  intention  of  the  patty  cannot  be  doubted,  the  grantor  mani-    P-^ckhwrit. 
fclUy  intended  to  continue  the  eftate  in  his  name  and  blood  as  far  T/*°"eh  the  law 
u  he  could  by  the  rules  of  law,  the  law  will  not  admit  a  per-  pel^cTui^^l^et* 
pctuity,  but  the  intention  of  the  party  fo  far  as  is  coiif:ilc::t  with  »he  intention  of 
thcmlcs  of  law  ought  to  be  obfcrved.  the  party  fofjr 

^  as  IS  confiftenc 

with  its  rules  ou-iu  :o  be  obfcrved. 

In  this  cafe  it  was  faid  tliat  the  intention  of  tlic  party  by  The  phin  intent 
appointing  truftces  to  prefcrve  the  contingent  remainders^  was  llrtD^rm^r^'' 
cttiJy  to  prefervc  the  eftate  lill  tliere  were  iffue  of  Robert  D^r-  nant  ^^99 yetrt 
iwr,  and  that  they  were  not  meant  to  preferve  the  diftant  re-  °"^y»  w«  to 
naindcrs;  but  if  this  had  been  the  cafe  how  came  Rcbcrt  Dor^  hv^Tj^i^^ 
nvrnot  to  be  made  tenant  for  life,  for  even  though  he  had  been  bani: -  the 
tenant  for  life,  the  truftees  could  have  preferve  J  the  remainders  ^^^}^^ '"  *;*- 
tin  bis  fon  came  of  age;  but  the  plain  intent  of  making  him  te-  [hc7oinin '  of  ** 
nant  tor  99  years  only,  was  to  prevent  him  and  his  fon  from  the  truftees. 
baniif  the  eftates  in  remainder  without  the  joining  of  the  truf- 
tces, the  effeft  of  which  is,  that  it  could  not  be  barred  without 
ikit  confent  of  the  truftees  during  the  life  of  Robert  Dormer^ 
whid  is  going  as  far  as  the  law  wUl  permit. 

Theobjedions  to  the  limitations  to  the  firft  and  other  fons  of 
hijtbe^  iffc.  were  thefe ;  firft,  that  the  commencenient  of  the 
eflatc  to  the  truftees  and  to  the  firft  fon  was  at  the  fame  time,  [  137  J 
and  confequently  the  latter  limitation  was  void.  Secondly,  That 
the  limitations  were  inconfiftent,  and  therefore  void  ;  and  third- 
Iji  that  where  there  is  an  eftate  limited  upon  two  disjunAivcs, 
which  cannot  ftand  together  (becaufe  if  one  happens  the  other 
CMoot)  that  in  fuch  cafe  it  flball  take  cffeft  upon  neither,  but 
the  fcttfement  ftiall  rather  be  conftrued  to  be  void. 

Ai  to  the  firft  we  are  clearly  of  opinion,  that  the  limitation  of 
the  eftate  to  the  truftees  and  to  the  nrft  fon,  ifc.  commenced  at 
different  times ;  in  fupport  of  the  firft  ohjeclion  it  was  faid  that 
31  eftate  limited  during  the  life  of  anotlu:r  to  commence  at  his 
<teuh,  is  void ;  this  is  certain,  but  when  the  deed  goes  on  and 
fays,  or  other  fooner  determination  of  the  term  for  years,  this 
tnanifcftly  fixes  a  commencement  of  the  eftate  to  the  trulices,  at 
the  determination  of  the  term,  which  might  happen  not  only  by 
rflnxion  of  time,  but  may  take  efteft  by  furrender,  or  foifcitlir».% 
fcrcral  ways,  in  the  life-time  of  Robert  Dormer  or  Enjcbc :  and 
we  are  of  opinion,  that  the  eftate  of  the  truftees  might  fo  com- 
D^^cncc',  but  the  eftate  to  the  firft  fon,  t*fi.\  could  not  coiiimcncc 
t"l  the  death  of  their  refpeflive  fathers. 

his  faid  by  my~Lord  Cche^  that  the  word  term,  though  it  i=;  t^c  worJ  term 
Wore  properly  applied  to  a  term  for  years,  yet  may  mcnn  an  though  more 
fftatc  for  life,  and  it  is  plainly  in  this  deed  ufed  in  tli.it  fenfe  ;  r^opciy  a;  plied 

♦k.  .     rt  .      !-»   #  Tx  r_.  -1        10  a  term  lor 

"»c  irultees  are    to  permit  Robert  Dormer^  C5f<-.  to  receive   the  j^rs,  yet  may 
Profits  durirg  the  term  of  hie  life;  and  the  eUiite  to  the  chil-  mc.inancttate 
^}  is  not  to  commence  till  the  end,  or  oilier  foonor  iktcrmi-  ^••^  ^'*^- 
***tionof  the  faid  term,  whieh,  by  referring  the  relative  to  the 
«ft  antecedent,  muft  mean  the  term  oi'hii  life  ;  as  to  the  wonls 

f:Q?tcr 
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Smitw  r.  fotater  determination^  inferted  after  the  eftate  for  life,  thefe  are  In- 
fenfible,  and  maybe  rejected;  they  were  probably  thrown  in 
currente  calamo^  or  by  following  a  precedent,  and  if  the  pre- 
cedent was  before  the  reformation  when  there  was  a  civil  deatli, 
as  well  as  a  natural,  by  entering  into  religion,  it  might  then 
have  a  meaning. 

As  to  the  fecond  point,  fince  we  are  of  opinion  that  there 
was  a  different  commencement  of  the  eilates  limited  to  the  truC- 
tees,  and  the  iflue  in  tail,  there  is  no  inconfiftency. 

As  to  the  third,  it  is  highly  abfurd,  and  againfl  reafon,  and 
I  think  againft  law  too :  but  in  fupport  of  this,  the  cafe  of 
Cambetford  2inA  Birch^  2  Lev.  157.  was  cited  by  the  defendant's 
counfel ;  there  the  fettlement  was  with  a  provifo,  that  in  cafe 
none  of  the  brothers  or  fiftcrs  of  j1,  or  any  of  the  children  be 
living,  then  immediately,  or  after  a  term  of  21  years  ended,  to 
the  ufe  of  B.  C  and  D»  his  brothers,  fucceflively  in  tail  male, 
remainder  to  the  plaintiff :  J.  died  without  iflue,  B.  and  C 
died  without  ifTue  male,  but  B.  had  iflue  a  daughter ;  and  Am 
[  '3*  3  himfelf  had  fifters  Hving ;  this  the  court  held  to  be  one  fcn- 
tence,  and  a  condition  precedent ;  that  none  of  the  brothers  or 
fiftcrs  of  A.  or  any  of  their  children  be  then  hving,  and  which, 
as  it  had  .not  happened,  ail  the  remainders  were  void,  and 
judgment  for  the  defendants  ;  and  it  was  not  at  all  determined 
on  the  neceflity  there  was,  that  tlie  remainders  ftiould  take 
cfFe£l  on  both  disjundlivcs  ;  but  that  cafe  does  not  come  up  to 
the  prefent,  for  it  was  never  intended  that  the  remainder  ftiould 
.  vcft  on  the  death  of  Robert  Dormer^  but  as  appears  by  the  ex- 
prefs  words  on  a  determination  of  the  eftate j'^r  99  years  before 
his  death*  and  fuch  a  conftruclion  as  the  defendant's  counfel 
contended  for,  would  deftroy  not  only  the  remainder  to  Euftbe^ 
but  every  one  of  the  remainders  limited  by  the  deed,  except  the 
remainder  to  John  Dormer  and  his  heirs  5  and  the  words  of  a 
deed  muft  be  extremely  ttrong,  which  would  induce  us  to  con- 
ftrue  all  the  limitations  in  the  deed  to  be  void  :  we  therefore  are 
of  opinion,  that  the  limitations  to  the  firft  and  every  other  fon  of 
Eufebe^  were  good  remainders. 

As  to  the  fecond  principal  queftion,  Whether  the  limitations 
to  the  firft  and  other  fons  of  Ettfebe^  were  well  barred  by  the 
fine  and  recovery,  without  the  joining  of  the  truftees  ?  It  was 
infifted  upon,  to  fliew  they  were  barred,  firji^  that  no  eftate  at 
all  vefted  in  the  trfiftees  :  fecondlyj  if  any  eftate  vefted,  it  was  a 
contingent  eftate,  or  a  right  of  entry  only  \  and,  thirdlyy  that 
whatever  eftate  it  was,  it  was  efFecluaily  barred  by  the  fine  and 
recovery. 

As  to  the  firft,  we  are  of  opinion,  that  an  eftate  commenced 

in  the  truftees  immediately  after  the  determination  of  the  term 

for  years,  by  effluxion  of  time,  forfeiture,  orotherwife, 

X!?"*!  *r"!**"'        As  to  the  fecond,  whether  the  eftate  to  the  truftees  was  a 

gent,  when  uo-    vcftcd  or  contingent  eftate,  appeared  to  us  tlie  great  di&culty 

certain,  whecher 

it  would  rake  eft'eft  or  not,  is  by  no  means  the  true  legal  definition  of  it  \  for  if  an  eftate  be  limited 
t«  A.  Ibr  life*  remainder  to  B»  and  the  heirs  of  his  body,  this  is  a  vcfied  remainder,  notwithftanding  B, 
may  ^ie  wtihout  h«tft  of  his  body,  bcibrc  the  death  oiA,  And  the  rcmalnderncTcr  Uke  efi'ed  in  pofleffion. 

in 
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In  the  cafe  ;  the  do£lrine  of  contingent  remainders  is  very  nice      Smith  7. 

and  intricate,  and  if  we  were  to  cite  all  the  cafes  in  the  books,      ackhwest, 

I  fear  we    (hould  rather  puzzle  than    explain  the   difficulty : 

the  definition   of  a  contingent  remainder,  laid  down   by  the 

counfel  for  the  plaintiff,  that  a  remainder  was  contingent  when 

it  was  uncertain  whether  it  would  take  efTcdl  or  not,    is,  by  no 

means,  the  legal  notion  of  a  contingent  n^mainder ;  it  is  not  the 

uncertainty  of  taking  efFeft  in  poflcflion  that  makes  it  contingent} 

ifaneilate   is  limited  to  A.  for  life,   remainder  to  B.  and  the 

lieirs  of  his  body,  every  one  will  allow  that  this  is  a  vefttd  re- 

niilndcrv  and   yet,  it  muft  be  allowed,  that   it   is  uncertain, 

vheth-T  S.  may  not  die  without  heirs   of  his  body  before  the 

deatli  of  i/,  and  confequently  die  remainder  may  never  take  efFe<a: 

inrriffcffion.  C   l?0   1 

Wc  .have  conGdered  this  point  a  good  deal,  and  are  of  opinion,  All  contingent 
that  all  contingent  remainders  may  be  reduced  to  thefe  two  heads  'cnnainders  may 
(')i/^>  where   a  remainder  is  limited  to  a   perfon   not  in  twohc"ads5^>f. 
Wing,  and  who  may  poflibly  never  exift  \  and  fecondty^  where  a  where  a  rcmain- 
lemMMlcr  depends  upon  a  contingency   collateral  to  the  con-  <*««".  »*i»-'n»tc<|  to 

r   1  -1         /v  ¥^   Ml'  •  •    rL  r         i       a  ptrlon  not  III 

tuoance  of  the  particular  eitate  :  I  will  give  an  niitance  of  each :  being,  and  who 
Ifancftate  is  limited  to  A.  for  life,  the  remainder  to  firft  his  fon  mayncvcrexiii; 
hcforehchasany  child  5  this  is  a  contingent  remainder  of  the -^^^^^^^^^11,^  * 
firft  kind,  for  it  is  uncertain  whether  he  will  have  any  fon  :  If  pcnds  upon  a 
aneftate  is  limited  to -^.  for  life,  and  after  the  death   oij.  &.  ''^^^^^''^^^^ 
toA  in  fee,  or  after    7.  5.  (hall  come    from  Rome ;  this  is  a  conamiancc  of 
contingent  remainder  of  the  fecond  kind  •,  for  it  is  uncertain  what  'he  particuj*r 
tbc  J.  S.  (hall  die,  or  fhall  come  from  Rome  :  for  as  the  law,  '^*^** 
for  many  good  reafons,  will  not  permit   the  freehold  to  be  in 
abeyance,  it  expefts  the  contingent  remainder  to  take  place  when 
tbc  particular  eftate  determines,  and  it  cannot  immediately  veil 
inthofe  cafes,  when  it  is  uncertain  whether  tlie  contingency 
will  happen. 

The  prefent  cafe  comes  under  neither  of  thefe  heads,  the 
truftccs  are  in  being,  and  capable  of  taking :  the  eftate  does 
not  depend  upon  any  contingency  collateral  to  the  continu- 
ance of  the  particular  eftate;  we,  therefore,  are  of  opinion, 
tbat,  fubjeft  to  the  term  of  99  years,  a  good  eftate  of  free- 
hold vcfted  in  the  truftecs  during  the  life  oi Robert  Donner  [2),  I 
will  put  one  cafe ;  fuppofing  a  perfon  grants  an  eftate  to  A* 
for  99  years,  if  A.  fliould  fo  long  live,  and  after  the  death  of 
^.  to  another  ;  fuppofing  A.  fhould  outlivft  the  term,  or  com- 
nrita  forfeiture,  is  not  the  freehold  vefted  in  the  grantor  dur- 
ing the  life  of  A.  and  has  not  he  a  pov/er  to  enter,  and  if  he  has 
an  eftate  in  this  cafe,  may  he  not  grant  it  away  upon  the  fame 
terms,  and  would  not  his  grantee  have  the  fame  eftate  r  But 
confidcr  what  would  be  the  confequence,  if  the  trufttcs  do 
Jiot  take  but    upon  a   contingency,    their  heirs   canuot   take; 

^(0  Sec  Mr.  Fiarne*s  divifion  of  Con-  (2)  Duncomh  v.  Dunccmh,  3  L#v.  437. 

tangent  Remaioders,  EJfay  qu  Contir.gtnt     Fearne,  151,10157.. 
^o^mdirs^ page  3.  to  1 1 . 

2  and 
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Smith  t.      and  if  the  truftees  die  before  the   contingency  happen,  d 
•  mitation  to  iheir  heirs  falls ;  and  if  the  cftate   limited  he 
the  truftees  is  contingent,  fo   are  the   limitations  to  trufto 
all  fettlements,  and   confequently  all  the  fettlements*  for 
200  years,  ever  fince   the  ftatute  of  ufes,  may  be   queftio 
But  can  we  conceive,  my  Lords,  that  every  one  has  been 
taken  for  thcfe  200  years,  and  that  this  new  light  is  juft 
arifen  to  us  ?  Surely  it  is  a  much  lefs  evil  to  make  a  conftnk 
^       even  contrary   to  the  common  rules  of  law,  (though  I 
this  is  not  fo),  than  to  overthrow,  I  may  fay  ioo,coo  fcttlenn 
for  it  is  a  maxim  in  law,  as  well  as  reafon,  communis  error 
jus. 
Aright  of  entiy      As  to  the  right  of  entry,  I  (hould  fcarce  have  thought  i 
always  fuppofes    fcTved  an   anfwer,  but  that  fome  weight  has  been   laid 
Sht^ofVnttTis  **^ »  ^^  ^^^  of  opinion,  that  a  right  of  entry  always  fuppof 
nothing  without  cftate ;  for  what  is   a  right  of  entry,  without  a   right  to 
a  right  to  hold     and  receive  the  profits;  therefore,  I  have  always  thought, 
•p^ofitlTand?/   if  an  eft  ate  is  granted  to  a  maw  rcfcrving  rent,  and  in  defai 
an  cftate  be        payment,  a  right  of  entry  was   granted  to  a  ftranger,  it 
(ranted  to  a       yoid  (i)  :  a  cafe  was  cited  to  endeavour  to  fhew,  that  a  rig 
^;  '^1^^   entry   might  fubfift   without    an   eftate ;  but  I  am  inclim 
<icfiuit  of  pay-    think  fome  material  circumftances  in  that  cafe  are  omitted^ 
"^"'^  *k1**^'  °^  ^^^  agreed  in  our  judgment,  that  the  law  is  otherwifc  ;  and 
ted'a  ftrang^,*  ^hcfc  rcafons  are  of  opinion,  that  not  a   mere  right  of  e; 
Uiivoid.  nor  a  contingent  cftate,  but  an  cftate  of  freehold,  was  vcft( 

•140  ]    the  truftees  during  the  life  ol  Robert  Dormer. 

The  laft  point  to  be  confidercd,  is,  what  will  be  the  effe 
the  fine  and  recovery, 

As  to  the  fine,  it  hath  lieen  infifted,  that  it  is  a  fcofFr 
ftrt^nute^ilny  "  "P^'^  rccord,  and  that  a  fine  even  by  tenant  for  years  is 
from  a  fine,  for  void  ;  as  to  this  fine,  it  muft  be  confidered  cidier  as  a  fir 
the  feoffment  is  \^^^^  for  years,  or  as  a  fine  of  a  reverfioner  in  tail;  fine 
onthcbndi^lu^d  ^^^^^f^*"  yc^^'s,  I  confcfs,  arc  nct  abfolutcly  void,  but  ope 
thefeofFceim-  by  way  of  eftoppel,  and  therefore  bar  the  parties  clair 
mediately  put      under  them;  a  reverfioner  niav  levy    a  fine,    for  this  re: 

into  poflcflion,  ,  .    ,  ,       .-^      .  mi'-  i  •       • 

but  a  fine  has  *^"^  It  Da  IS  the  ifluc  m  tail,  but  It  can  never  be  conceived 
nothing  pubiick  the  fine  of  a  reverfioner  can  get  the  freehold;  let  us  then 
'chmitiont ^"^aad  ^^"-^'^^^'^  it  as  tlic  fine  of  a  leiVce  for  years;  it  has  been 
therefore  by  that  leficc  for  ycars,  in  this  cafe,  mioht.have  barred  all 
4Hr».7.  f.  24.  mainders  bv  a  feoflhicnt ;  that  a  fine /?/r  (hf:e  grivit  and  re: 
only  t'lom  the  I'^ppoi-ii  a  gilt,  whieii  means  a  koltment,  and  therefor 
proclamations,  equivalent  to  a  fooffmcnt :  I  am  of  opinion  that  even  a  f 
Afcoitmenc       ment  wouUl   HOC  have   l>eL»n   a  bar  un lefs  the   truftees  had  1 

canonlvbcof  r,  ,.         ,  •    i      ?  •  i-        i  i  t  rr 

land, :i fine  m.7  aliecp,  lor  they  migiit  Iiavc  imnu'iliatdy  entered,  and  poftt 
he  ofiiJic.-, -in.i  th«' cdate  ;  it  thcv  had  lain  by  till  the  rv:covery  had  been 
orhe.  incorporeal  (^^i^,,i  til  it  mi^ht  h:.vc  hccn  i  bav,  hilt  that  15  not  to  be 
poljJ.  It  lias  been  iaui,  that  a  line  luppc^lcs  a  feollment; 
tiic  wofil  (/yri/y  thou<;h  it  foniclinics  fignifies  a  feofimcnt, 
niany  oiIkt  ri^Miifications  ;  it  may  fignify  grants  of  incorpc 
inliCiiianwW^,  Vviueh  will  not  pal's    by  feoffment,  and  tliexc 

(i)SoX///,  /  347. 
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docs  not  ncceflariljr  fuppofe  a  fcofFment :  a  feofFmcnt  difFers  Smith  t.  • 
Tcry  materially  from  a  fine,  for  in  notoriety  of  fad,  the  feoff-  P^c*»''»". 
ment  is  fuppofed  to  be  made  openly  upon  the  land,  and  the 
feoffee  is  immediately  put  into  the  poffcOion,  but  a  fine  has 
nodung  publick  except  the  proclamations;  and  therefore  by 
thea£t  of  parliament  of  4  Hen»  7.  non-claim  runs  only  from 
the  proclamations ;  whereas,  if  a  fine  fuppofes  a  feoffment,  it 
wiD  have  its  cffeft  from  the  time  of  acknowledging,  which  is 
a  private  tranfa£tion ;  a  feoffment  can  only  lie  of  land,  a  fine 
ma?  be  of  tithes,  and  odier  incorporeal  inheritances  (i).  f  141  ] 

Great  weight  has  been  laid  upon  Lord  Coh^s  authority,  who  f  ^"°*^* 
faysafiaeis  afeofRnentuponreccord  (2);  he  was  certainly   a  recoid.^uniefi^ 
great  man,  which  has  made  fome  people  think  every  thing  he  fays  the  pmy  has 
is  right,  though  he  has  his  miftakes;  but;  in  anfwer  to  it,  I  ^^n  *„Vie*h*** 
(hall offer  two  or  three  great  authorities,  and  one   of  equal  age  toleryafipe^ 
and  authority  with  Lord  Cbit/:  in  the  cafes  that  were  cited   at  thaiU  an  eiiatef 
the  bar,  it  was   determined   by  Lord  Chief  Juftice  Holt  and  ""^.^^^^X^nt 
Lord  MaccUsfiildy    that  a  fine  was  a  feoffment   upon  record,  has  no  effea 
when  the  party  had  fuch  an  eftate  as  will  intiile  him  to   levy  a  whati^cr  with 
fine,  that  is  an  eftate  of  freehold ;  otherwife  a  fine  has  no  ef-  ftJaUrjtnd  ban 
fed  whatfoever  with  refpe£l  to  a  ftranger,  and  operates  as   an  none  but  the 
eftoppd  only,    and  bars  none    but  the  party   claiming  under  ?*^  claiming 

As  to  the  authority  I  promifed,    wliich  was  equal  to  the  A  feolTmeatii 
auihoritv  of  Lord   Coke^  it    is  Lord  Coke  himfclf,  who  in  the  the  moft ancient 
Pigc  before  that  of  the  cafe  cited  Co.  Lit.  9.  a.  has  thefc  ex-  conv^anw!^^ 
prefllons,    a  feoffment   is  the  moil   ancient  and   fure  way  of  asitispubiick, 
conveyance,  both  for  that  it  is  foiemn    and  publick,  and  there-  *"*'^'^^!f  ^ 
fofebift  proved,  and  alfo  for  that  it  clcarcth  all  diffeifms,  l^c  LTtci«nali 
^fcich  cannot  be  done  even  by  fine    and    recovery;  fo  that  it  ciiffcifin5,(^r. 
isLordCsitA  own  opinion,  that  a  feoffment  can  effcft  that  which  (3);«'Wchcan- 

1 C  I  •      t         r  .  1  ,       not  be  done  even 

a  nnc  and  recovery  cannot,  and  therefore   it  cannot  longer   be  by  fine  and  «- 
'Ruined,  that  he  has  laid  it  down,  a  fine  is  to  allpurpofea  a  co»ery(4). 
feoffment  upon  record. 

It  was  fiid  that  if  a  fine  was  void  in  this  cafe,  how  would  Manycafet 
»t  make  a  forfeiture;  there  are   fure   many  cafes  where  an  aft  where  an  aa  may 
niaybc  void  as  againft  another,  and  yet  be   a  forfeiture  to  the  ^^'^  vwd  againft 

n»J*         r      .11     •  .    n  i  r  i     ii  «      r     another,  anJ  ycC 

pcnon;  I  will  give  one  mitancc,  that  of  a  copyhold  tenant,  a  leafe  a  forfeiture  to 
'^by  him  is  certainly  void  againft  the  lord,  and  yet  is  a  forfei-  tiicperfon;  as  a 
^»K.    Upon  the  whole  we  are  of  opinion  that  the  fine  and  reco-  J^'e%'Scopy! 
^try  were  no  bar  to  ilie  remainders.  hold  tenant,  is 

certainly  void 
,  againft  the  Iord,and  yet  is  a  forfeiture  as  to  himl'clf. 

{^)Crui/t  9m  Fines,  111.  feoffment    in    creaiing    a  diffeilin,   the 

(*)  C«,   Lin,   50.  a.   2  Black.  Com.  reader  is  referred    to  iJar,  Co,  Lit..  330. 

34'*  I  note   1.  and  to  the  cffay  on  Ufes  and 

(3I  i^«e  129.    Tow/fnd  Y.    Ajh,  pofi^  Trurts,    305.10321. 

\%  ShitUs  T.  JtAyns  fojl  562.     With  (4)  Brcnfonv,  iUmul,  ante  z  vol.  240. 

'«fp«ftlothc  particular  operadon  of  a  Carttt  v.  Buffiardijun^  1  P*  f^.  520. 
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Cafe  iio.  Addlington  vcrfus  Cann  and  Andre^vs^  July  3,   1 744. 

There  muft  be  a  T  AW  RENC  E  IlJliJlery  being  fcifcd  of  fcvcral  mcfluagcs, 
wiiHulycxecu-  -»-'  hnds  and  tenements  in  Bnfloi  and  other  places,  "  did 
rhlHubicTfc!  "  ^y  ^'^*'»  ^^^^^  ^^^  '^*  oi March,  1725,  devife  all  his  mef- 
and  the  court  '*  fuages,  is^r.  in  Bri/lol  to  a  company  of  merchants  there,  in 
v^iJl  not  fct  up  u  •ttud  to  difpofe  of  the  rents,  ^c.  not  exceeding  350/.  for 
^urifyt^itliout  "  the  building  of  an  hofpital  to  be  called  St.  Lawrence't  H^f- 
ade.Urationin  *^  pital^  and  to  be  uudcr  a  mafler  for  inilrufting  in  reading, 
writing :  farm  cc  writing,  arithmetic^,  and  mariner's  art,  as  many  boys  as 
HardwUk^htU  "  the  profits  of  the  eftate  given  by  him  to  the  ufe  of  the 
that  charitable  «  hofpital  would  cloath  ;  and  it  was  his  defire  that  the  de- 
bothdi^'tkufci  "  fendant  and  other  perfons  named  in  the  will  (hould  deter- 
of  the  ftAiutc  ©f  "  mine  all  matters  in  difference  relating  to  the  hofpital,  and 
frauds  and  per-  (€  jf^g^  xhc'iT  deaths  thc  dean  and  chapter  oi  Brl/iol^  and  their 
wkhin  thr^^  "  fucceffors  for  ever,  (hould  be  thc  infpcftors  of  the  hofpital, 
cUufc  ofl  c-  «'  and  appointed  the  defendants  Canrty  Andrews,  and  four  other 
vifes,  as  the       (c  perfons,  cxccutors." 

•    cUufc  reUbng  *^ 

'  *  to  ihc  declara-  ^  ...     -  .      .      .  - 

tion  oftrufts;  and  notwith (landing  there  were  ctrcumftances  which  ikewed  the  inclinatjon  of  the 
teftitorherc*  that  tome  partofhi*  eftate  flijuld  go  Co  charitable  ufesj  yet  he  did  not  chink  the  evi* 
dence  arifing  from  thence  ceruin  enough  to  decree  tins  to  be  a  truft  for  charity,  and  that  admitting 
parol  e?  ideace  lo  prove  it  would  be  breaking  in  upon. the  ftatute. 

[  ♦142  1         Mr.    Ucllifler  being    in    fome   apprehenfions    wheiher   this 

-^  (^^2^       was~a  good   difpofition    to  a  charity,    and  being  apprehenfivc 

^yr^f^y-^  ^^^^^**^^^7X  it  was  void  under  thc  (latute  of  mortmaii),  9  Geo,   2.  ch. 

/  y  V    /     On  the  firft  of  w^f/|^/^,  1738,  he  made   a  fecond  will,  «  rc- 

^^ s^^i^*^"9 y  ^i6  c<  citing  that   thc  defendant   Cann  had    been   for    many    years 
g^  ««  concerned  for  him   in  the   way   of  his  profefliOn  in  various 

^^ii^^4f/4g^^^^aa^^^  affairs,  and  had  difcharged  them  with  great  integrity  and 
c/>4v»^  t/^.'^^^M  to  his  intire  fatisfaftion ;  and  reciting  alfo  that  his  cou(iu 
*•  the  defendant  Mrs.  Andrews  had  for  about  twenty  years 
**  ferved  him  as  his  houfe-kccper  with  great  fidelity,  he  de- 
•*  vifed  to  the  defendants  and  their  heirs  all  his  meffuages, 
"  l£fc.  in  Brtjlol  to  hold  to  tlie  defendants,  their  heirs  and 
•'  affigns  for  ever,  in  the  nature  of  joint-tenants,  and  likewife 
**  gives  feveral  other  eftatcs  in  different  counties  to  thefc  two 
**  defendants  in,  joint-tenancy,  and  gave  to  the  plaijiriff  (who 
"  is  his  only  chVd  and  fceir  at  law)  twenty  guineas  10 .  buy 
**  her  mourning,  and  finally  enjoins  her  to  fubmit  to  thc 
•*  difpofition  he  had  thereby  made  of  his  eftate  ((he  being 
"  handfomely  provided  for  by  his  marriage-fettlement  on 
**  her  mother,  and  otherwife  fmce),  and  that  ihe  fliould  not 
"  prefumc  to  conteft  the  fame ;  it  being  made  and  publlflifd 
"  by  him  on  the  moft  cool  and  mature  delibieration ;  all  his 
•*  kafchold  eftates  and  perfonal  eftate,  not  before  difpbfed  of, 
**  he  gave  to  tlic  defendants,  tlieir  executors,  adminiftrators 
*<  andalGgns,  and  appointed  tlicm  executor  and  executrix,  re-i 
"  yoking  all  other  wiiis^" 

On 
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the   nth   of  Auguft  following   the  teflator  died,    and  Ailikgtciiv. 
time  after  his  death,  the  defendants  admit  they  found  in         ^amii. 
)fet  a  paper  writing  fubfcribed   by  him,  and  is  as  foU 

lilies,  requefts,  that  are  deGred  to  be  obferved  and  fol- 
ed,  touching  the  execution  of  a  certaiii  will  made  by 
urence  Holltfier^  dated  the  2d  day  of  Augttft  1738,  the 
liniflration  and  power  is  wholly  left  to  the  management 
be  worthy  Mr.  Cann  and  Mary  Andrews^  their  heirs  and 
[ns  for  ever  in  the  nature  of  jointenanrs.  It  was  never 
thoughts,  that  my  worthy  friend  IViUtam  Cunn^  Efqj 
dd  have  any   trouble  in   this   affair,  more  tlian  to  afTill 

coufin  Mary  Andrews^  in  managing  the  fame,  and 
»pe  that  through  his  great  goodnefs  and  charitable  difpofition  f  I43  J 
vill  be  pleafed  to  bring  the  whole  affliir  to  it's  defircd 
e:  and  becaufe  I  am  not  willing  to  incumber  the  faid 
rthy  William  Catw^  Efq ;  I  have  wrote  a  full  particular 
ount  of  all  matters  that  are  to  be  tranf^ifted  under  the 
Qiniftration  of  my  faid  will,  in  the  dircdlions  that  are 
antely  given  to  the  faid  Mury  AtidrevjSj  which  I  hope 
I  doubt  not  but  the  faid  worthy  William  Cann^  Efq ; 
1,  according  to  his  undoubted  generofity  and  integrity, 
performed,  according  to  the  humble  requeft  of  a  true  and 
1  friend,  and  according  to  your  wonted  and  we^l  difpofcd 
ritable  difpofition  towards  all  men.  Lav:*  HoUyier.  Di/ru' 
,  /%f//?9,  1738-" 
s  paper  was  written  by  one  William  Long^  and  fubfcribed 

tcftator. 

7  Adiington^  only  daughter  and  h*:ir  of  the  tcftator,  filed 
iagainfl  Mr.  Cann  and  Mrs.  Andrews  the  25th  oi  Jilay^ 
and  prayed  a  difcovery  of  the  trull,  and  of  what  they 
0  have  been  faid  or  wrote  by  Lawrence  Hclli^er^  or  his 
touching  the  application  of  his  real  and  perfonal  eftate, 
lithe  will  of  the  ift  of  Augttft  may  be  declared  null  and 
ind  that  fhc  may  be  let  into  poflcfTion  of  the  real  cftatc,  and 
:y  may  acoouni  to  her  likewife  for  the  perfonal  eftate  of 
icr. 

defendants  to  fo  much  of  the  bill  as  fecks  a  difcovery  of 
ret  trud-for  charitable  ufes,  or  any  parol,  or  other  decU- 
f  trutt  o£the  real  and  perfonal  cftatts  of  Lawrents  HoU 
ot  made  by  him  in  writing,  and  not  figned  by  him,  they 
lat  he  was  feifed  in  fee  of  thofe  lands,  and  that  by  the  will 
fl  of  Augujlj  1 738,  he  difpofcd  of  tlicm  abfolutcly  to  tlicm 
ir  heirs. 

further  plead  the  a£l  of  29  ^^.  2>  ch.  3.  for  prevention 
Is  and  perjuries,  bywhich  all  declarati>.vs  or  creations  of 
m  lands Jbouid  be  maniftjled  by  fume  writing  ftgned  bf  the 
••  hy  his  loft  will^  or  elfe  Jhould  be  utterly  void  ttnd  cf  mne 
And  therefore  the   difcovery   of   luch  parol  declarations 

as  fought  bv  the  bill,  is  no  w.iys  maiciial  to  the  plain- 
**       '  K  2  tiff'a 
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A»z.iK6T0v  y,  tiff's  relief,  nor  arc  defendants  obliged  to   anfwer  to  it,  and 
Cakji  .        therefore  plead  the  will  and  ad  in  bar. 

In  anfwer  to  the  rcfidue  of  the  bill,  the  defendant  Andrews 
pofitively  denies  that  fuch  dire£tions  as  are  alluded  to  by  the  faid 
writing,  or  any  other  dire£tions,  were  ever  given  by  the  faid 
teftator  to  her,  touching  any  charitable  ufe,  or  truft  in  the  bill 
mentioned,  or  any  other  truft  whatfocver. 
C  '44  J  They  both  likewife  deny  that  they  were  ever  named  or  ap- 

pointed, in  any  writing  to  their  knowledge,  to  have  the  ma- 
nagement of  any  charitable  ufe  astruftecs:  or  that  the  teftator 
did  fignify  to  them  in  any  kind  of  writing  his  deOgning  to 
fettle  his  eftate  in  truft  for  the  benefit  of  any  charitable  ufe  or 
ufes. 

On  the  28th  oi  July^  1740,  the  plea  came  on  to  be  argued 
before  Lord  HarJtuicie,  who  ordered  it  to  Hand  for  an  anfwer, 
with  liberty  to  except,  and  the  benefit  of  the  plea  was  favtd  to 
the  defendants  till  the  hearing  of  the  caufe. 

.This  caufe  ftood  in  the  paper  the  5  th  of  Ju»ff  and  was  heard 
foon  after. 

Mr.  Attorney-General  for  the  plaintiff. 

That  though  the  teftator  has  taken  all  the  care  he  can  to  evade 
die  ftatutc  of  mortmain,  yet  the  ftatutc  will  not  permit  an  aft  to 
avoid  it. 

That  claufula  inconftseia  inducunt fufpicionenj^  and  that  the  intro- 
duAion  of  the  will,  and  giving  the  eftate  to  the  defendants  in 
joint-tenancy,  are  very  extraordinary 

That  the  a£k  does  not  require,  that  the  devife  of  land  upon 
a  truft  fhould  be  fuch  a  one  as  is  capable  of  being  carried  into 
execution. 

That  the  paper  is  to  be  taken  as  part  of  his  will,  that  this  is 
a  truft,  and  appears  to  be  fo  by  proof  and  admiflion  ;  and  clear 
that  it  is  a  declaration  of  truft,  though  it  does  not  appear  for 
what  purpofes. 

That  the  law  being  for  a  general  good,  ought  to  be  liberally 
expounded. 

Bytheftat.  of  Mcrtwain,  9  G,  2.  ch,  36.  **  No  manors 
*'  lands,  tfc.  nor  fums  of  money,  goods,  ts^c  or  any  other  per- 
•*  fonal  eftate  whatfocver  to  be  laid  out  in  the  purchafc  of  any 
**  bnds^  bfc.  fhall  be  given,  granted,  fe^r.  or  any  ways  charged 
**  or  incumbred  by  any  perfon  or  perfons  whatfocver,  in  iivjl 
"  or  for  tie  benefit  of  any  charitable  ufes  whatfocver,  unlefs  fuch 
*•  gift,  coveyance,  appointment,  &c.  be  by  deed  indented, 
^'  feakd  and  delivered  in  the  prefence  of  two  or  more  credible 
<<  witnefles,  twelve  kalendar  months  at  leaft  before  the  death 
•*  of  fuch  donor  or  grantor  (including  the  days  of  the  exe- 
*^  cution  and  death)  and  be  inroUed  in  the  court  of  Chancery 
'*  within  fix  kalendar  months  next  after  the  execution  there- 
"  of,  faTr." 

That  under  the  words,  in  trujlfor  or  the  benefit  g^  they  might 
be  admitted  to  read  parol  proof,  to  (hew  it  to  be  a  truft  for  a 
charity. 

t  Mr. 
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Mr.  XF7AmJ&0m  for  the  defendants.  A»LricoToic^ 

The  teftator  had  a  power  to  give  the  cftate  as  he  thought  pro-        ^ahu. 
per,  fo  as  his  difpofition  was  confident  with  the  rules  of  law,  as 
well  with  regard  to  the  manner  of  giving,  as  the  objedl  of  the 
pft. 

If  the  gift  be  to  the  devifees  for  their  own  benefit,  in  point 
of  law  it  is  a  good  devife. 

Upon  the  face  of  the  will  it  appears  to  be  fo,  and  prima  facie 
io  every  devife,  not  only  the  legal,  but  tlie  beneficial  interell 
pafies. 

To  deprive  a  devifee  of  this  benefit,  it  is  incumbent  on  the 
plaintiff  to  (hew  that  it  was  given  upon  a  trud,  or  that  tlie  will 
is  inconfiftent  with  the  rule  of  fome  pofitive  law,  and  that  the 
devifee  took  the  legal  intereft  in  fuch  cftate,  not  for  his  own  but 
for  the  ufe  of  another. 

This  mud  he  done  by  (hewing  it  to  be  a  truft,  andnhat  cannot 
be  done  but  by  (hewing  a  declaration  of  that  truft  In  writing ;  and 
therefore  the  plaintiff  has  recourfc  to  the  paper  writing ;  and  this 
is  lad  to  be  a  declaration  of  the  truft  of  the  legal  eilates  given  by 
the  will. 

If  diis  were  a  voluntary  deed,  would  a  paper  even  declaring 
a  truft  be  fufiicient  to  take  it  from  the  grantee?  no  cer* 
tainljr. 

IfanefJatc  is  given  by  a  will,  can  a  paper- writing  declare 
that  the  truft  of  the  lands  (liall  be  to  jt.  remainder  to  B.  and 
take  it  dearly  from  the  devifee,  and  give  it  to  another  ? 

This  would  evade  the  intent  of  the  ftatute  of  frauds  and 
perjuries  ( i ),  which  was  to  prevent  frauds  in  obtaining  wills  from 
pcrfons  by  obtcnding  other  inftruments,  or  by  forgery. 

Here  if  a  man  was  confcious  that  another  had  left  his  cftate 
to  one  or  twoperfons,  if  a  third  iliould  get  a  declaration  that  the 
devifees  were  truftces  for  himfelf,  or  if  fuch  a  paper  (hould  be 
forged ;  this  would  take  away  the  devifed  lands  from  the  devifee, 
who  had  them  by  a  folemn  inftrument,  and  tranfiate  the  gift  to 
another,  without  any  other  folemnity  but  a  paper  writing  barely 
figncd,  but  not  attefted. 

The  queftion  is.  Whether  here  is  fuch  a  declaration  of  a 
tmft  in  writing  as  the  court  can  make  any  decree  upon,  to 
wreft  the  legal  cftate  out  of  thefe  devifets  for  tlic  benefit  of  a 
third  perfon.  And  the  refolution  of  this  queftion  will  depend  on 
another. 

Whether  here  are  grounds  fufficient  for  a  court  of  equity  to     r  i^^  \ 
hare  declared  the  defendants  truftecs  for  a  charity  i  for  I  will     *■     ^     -' 
not  contend  but  that  if  they  were  truftecs  for  a  charity,  though 
au  indefinite  one,  that  might  be  fufiicient  to  enable  the  crown  to 
apply  the  gift. 

This  paper  is    not  fufficient  to  determine   upon,    that  the 
tllator  meant  to  give  his  eftate  at  all  in  charity. 

(i)  ruUpofl  ici. 

K  3  That 
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ADiiwcTojf  V.  That  It  is  too  uncertain  to  found  a  judgment  upon,  and  but 
^^^^'        conjectural  at  lead.. 

Whether  he  meant  this  will  is  not  clear,  for  the  date  is  dif- 
fercnt,  the  paper  referring  to  a  will  of  the  ad  of  Augujl:  nor 
does  it  with  certainty  anfwcr  the  defcription,  for  the  defendants 
are  not  joint-tenants  of  the  whole,  part  of  the  cftate  being  given 
to 'Mr.  Cann  folely. 

It  appears  likcwife  by  thefe  deeds  that  tl^c  teftator  had 
a  regard  for  Mrs.  Andrews^  and  a  dcfign  to  provide  for 
her. 

Lord  Chancellor  thinking  there  might  be  fome  refemblancc  be- 
tween tliis  cafe  and  thofc  upon  the  ftatutcs  of  fuperflitious  ufes, 
where  fion  conftat  that  there  was  any  fuch  ufe  on  the  face  of  the 
wills  thcmfelves,  but  a  fecret  truft  for  that  purpofe,  ordered  this 
caufe  to  (land  over  to  fearch  into  precedents.  And  on  the 
2;do{  July  I744f  the  caufe  came  on  again,  when  the  counfcl 
for  the  plaintiff  produced  three  precedents  out  of  the  court  of 
exchequer. 

Firft,  Tht  Jthrney-Gifteral  2Lgz\n(t  Jones,  the   4th    of  James 

the  Second. 

Secondly,  The  King  verfus  Lady  Portington^  the  4th  of  Wil- 
liam and  Metry^  I  ^alk.  162.  and  Cafes  in  B.  R.  in  the  time  of 
William  the  Thirds  Caf  31. 

Thirdly,  The  Attorney-General  againft  Laivfon^  Trinity  term 
the  third  of  William  and  Mary. 

To  fliew  that  notwithftanding  there  is  not  under  a  will  an 
cxprefs  devife  to  a  fuperflitious  ufe,  yet  that  a  court  of  equity 
will  from  fufpicious  circumftances,  as  where  a  teftator  devifes 
his  eftate  to  a  ftrangcr  and  his  heirs  without  declaring  a  truft, 
admit  parol  evidence  to  fliew  the  tcftator's  intention  to  give  it  to 

fuch  a  ufe. 

The  counfel  for  the  defendants  infifted   that  two  out  of  the 

three  cafes  did  not  come  up  to  tlie  prcfent,  for  they  were  not  the 

cafe  of  wills,  but  upon  a  conveyance. 

r  The  laft  has  fome  rcferablance,  becaufe  it  was  upon  a  will,  a 

*•  '^7  J       j^^jfg  jQ  L^^y  Poriington  and  her  heirs,  without  any  truft  ;  the 

A  court  declared  it  to  be  a  fuperftitious  ufe,  and  therefore  tlic  King 

ihall  order  it  to  l>e  applied  to  a  proper  ufe. 

So  far  as  this  decree  was  founded  upon  parol  evidence,  it  dif- 
fers from  the  ftatute  of  frauds  and  perjuries. 

But  it  is  material  what  grounds  they  went  upon  in  admitting 

fuch  proof.  ^  ^  ,       . 

Itisftatedin  Mr.  Serjeant  Salield's  Reports,  «'  that  it  was 
*«  held  firft,  that  the  ftatute  of  frauds  did  not  bind  the  King 
«  but  took  place  only  between  party  and  party.  Secondly, 
««  That  the  King,  as  head  of  the  commonwealth,  is  obliged 
*«  by  the  common  law,  and  for  that  purpofe  intrufted  and  em- 
«*  powered,  to  fee  that  nothing  be  done  to  the  diftierifon  of  the 
«<  crown,  or  the  propagation  of  a  falfe  religion,  and  to  that 
«  end  intitled  to  pray  a  difcovery  of  a  fuperftitious  ufe.  Third- 
«»  ly.  This  ufe  being  fuperftitious,  is  merely  void,  and  for 
••  that  reafon  the  King  cannot  have  it :  yet  however  it  is  not 

«  fo 
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''fofarroid   as  that  it   (hall  refult  to  tlie  heir,  and  therefore  Admnctoh  y. 
"  the  King  (hall  order  it  to  be  applied  to   a   proper  ufe;"  fo        ^'ahk. 
that  the  ground  upon  which  the  decree  goes  upon   there,  is  the 
prerogative   given   to  the   King  by   the    firfl    of   Edward  6th, 

There  arc  three  cafes  where  a  flatutc  fliall  bind  the  King, 
though  he  Is  not  n^imcd. 

Firft,  He  is  included  in  the  13th  of  Elizabeth  for  reftraining 
college  icafes  under  the  general  ivords  body  polituh  or  corporate. 

Secondly,  lie  fluill  not  be  exempted  by  conilruclion  of 
law  out  of  the  general  words  of  a£ls  made  to  fupprefs 
wrong. 

Thirdly,  The  general  words  of  (latutes  which  tend  to  perform 
Ac  will  of  a  founder  or  donor  (hall  bind  the  King  though  not 
named.      See  Magdalen  ColL  cafe^    1 1  Co.  6G,  b* 

ITie  rcafon  why  a  benefit  is  given  to  the  King  where  there 
arc  faperflitious  ufes,  is  to  prevent  ihc  growth  and  encourage- 
ment of  a  falfc  religion.     Vide  1  Ed  6. 

From  this  time  down  to  the  (liitute  of  frauds,  the  King  might 
haTchadthc  benefit  of  parol  evidence  ;  but  as  the  King  is  n«t 
hound  by  the  S/j/.  of  frauds  and  perjuries,  for  he  is  not  named, 
and  relating  only  to  party  and  party,  the  reafon  of  the  court  of 
eichcqucr's  admitting  parol  evidence  was  founded  upon  this 
rule. 

The  prefcnt  queftion  is  between  an  heir  at  law  and  a  devifee ;     l    H^  J 
and  there  is  no  prerogative  in  this  cafe,  neither  is  there  any  par- 
ticular privilege  belonging  to  a  charity,  to  exempt  it  out  of  the 
ftatutc  of  frauds. 

That  the  Ratute  of  mortmain  docs  not  vefl  any  thing  in  the 
aown,  or  bv  a  devifc  to  charity,  but  operates  only  by  annulling 
thcdcvife  abfulutely. 

That  the  conllruclion  aimed  at  by  the  plain tifTs  would  be  to- 
tally deiljoying  the  llatute  of  fnuuls,  the  great  fence  of  our  pro- 
perty, if  a  paper  which  may  be  forged  after  a  ptrfun  has  made  his 
^'11,  (hall  be  admitted  to  be  a  declaration  of  iruft  only  in 
Aofcpcrfons,  wholiadan  abfolutc  devifc  by  the  will  without  any 
tmft. 

The  cafes  of  fuperftitlous  ufes  arc  very  diifercnt  from 
this. 

Supcrftitious  ufes  are  mala  infiy  and  ileftru£live  to  our  con- 
ftittttion  and  govern meut  under  the  proteilant  religion,  and 
therefore  the  law  prohibits  them  ;  but  it  is  not  fo  with  chari* 
table  ufes,  which  have  been  always  favoured,  as  in  copyhcld 
^tcs  given  by  will  to  charitable  ufes,  furrendcrs  have  been 
lupplied. 

The  true  foundation  of  this  ftatute  of  mortmain  was,  that 
ihcrc  was  enough  of  land  got  into  the  hands  of  corporations  that 
J^c  indiflblublc,  and  that  even  now  charities  may  be  eftabliflicd 
Jtithe  life-time  of  a  perfon,  but  fhall  not  lie  done  in  his  lufl 
awmcnu. 
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ADtiK cTow  V.      That  the  judges  have  declared  fupcrftitious  ufes  to  be  t>aa 
^^""'        ones,  which  makes  this  cafe  differ  materially  from  them,  and 
therefore  is  not  at  all  affefied  by  them. 

That  fuppofing  this  paper  to  have  been  a  writing  executed 
in  the  prefcnce  of  three  witneffes,  yet  it  is  not  fuch  a  defigna- 
tion  of  a  charity,  as  will  take  this  cafe  out  of  the  fiatute  of 
frauds.  . 

Mr.  Attorney-General  in  his  reply  faid,  there  was  nothing 
in  the  mortmain  a£l  which  confines  it  to  a  truft  in  writing. 

For  it  is  to  any  perfon  in  trufly  or  for  the  benefit  of  an%  charitabU 
ufes. 

So  that  if  the  intention  can  be  made  appear,  whether  it  be  in 
writing  or  not,  it  is  equally  within  this  ftatute. 

The  point  the  ftatute  had  in  riew,  was  to  prevent  the  difinheri- 
fon  of  heirs*  and  if  the  conftrudion  of  the  defendant's  counfel 
fiiould  prevail^  it  would  be  a  mean^of  letting  in  an  evafion  upon 
thita£l. 
C  '49  J  A£ls  of  parliament  of  this  kind  are  to  be  conftrued  liberally 
and  favourably,  fo  as  to  fupprefs  the  mifchicf,  and  advance  the 
remedy. 

That  there  are  fevi^ral  expreflions  in  this  paper  which  are  not 
reconcileable  to  any  thing  but  a  charity  ;  fuch  as  I  hope  and  doubt 
not  but  the /aid  worthy  H^Hiam  Cann  will  according  to  his  undoubted 
generopty^  and  integrity^  fee  performed^  according  to  his  wonted  and 
well  dijpofed  charitable  difpo/ition  towards  all  men. 
Lord  Chancellor, 

I  have  been  under  fome  doubts  as  to  the  determination  of  this 
cafe. 

Becaufe  on  the  one  hand  great  inconvenience  may  arife,  from 
means  ^eing  found  out  to  evade  and  elude  the  ftatute  of  mort* 
main  :  iii^on  the  other  hand,  it  may  be  a  dangerous  thing  to 
determine  tins  cafe  to  be  a  truft  \  for  I  muft  break  in  upon  the 
ftatute  of  frauds,  by  admitting  parol  evidence  to  prove  the  teftator 
intended  his  eftate  for  charitable  ufes. 

Therefore ;to  find  out  a  mfcdium  was  the  great  difficulty. 
As  totheprefent  cafe,  if  the  ctfcrt  can  find  a  vray  of  determining 
it,  which  will  avoid  the  eludi«iglBfeftatute  of  mortmain,  there  is 
no  reafon  to  induce  the  court  to  m^ta  ftrain  which  might  affcS 
the  ftatute  of  frauds  and  perjuries.    ^^ 

It  was  a   terror  and  apprehenfion  wfich  the  teftator  had  of 

this  mortmain  law,  which  induced  hin^ftjif&jfcnly  to  revoke  the 

firft  will,  from  an  imagination   that  it  w^s  within  that  ftatute ; 

'  for  if  he  had  not  revoked  it,  that  will  ^ould  certainly  have  ftood, 

as  it  was  m^dc  fo  long  before  his  death. 

But  however  this  ought  not  to  have  any  particular  influence  on 
my  determination  of  the  cafe. 
There  are  three  queftions  : 

Firft,  Whether  this  be  a  cafe  within  the  ftatute  of  frauds  and 
penuries. 

Secondly,  Whether  here  is  fuch  a  declaration  of  truft  as  is  re- 
quired by  that  ftatute* 

Thirdly, 
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Tliirdljr,  If  not  a  cafe  within  the  ftatute  of  frauds,    wheth.  ^""^iTiT**"  ^ 
■  « the  foot  of  parol  proof,  here  is  fufficient  evidence  of  a  truft 
bt  charity. 

lamof  opinion  this  is  a  cnfe  within  that  flatutc;  for  other- 
wife  I  fliould  open  a  door  to  infinite  inconvenience  with  regard 
to  this  ftatute,  and  which  would  confiderably  overbalance  the 
mifchicf  that  can  arife  by  leaving  a  loop-hole  whereby  to  elude 
the  ftatute  of  mortmain. 

Confider  that  charitable  ufes  arc  within  both  the  claufes  of 
the  ftatute  of  frauds,  as  well  within  the  claufe  of  dcvifes  (i),  as 
thedaufe  relating  to  the  declaration  of  trufts. 

This  has  been  determined,  that  there  muft  be  a  declaration 
oftnft,  and  that  there  muft  be  a  will  dulyexccuted,  in  order  to 
create  a  charitable  ufe  ;  and  even  though  fuch  appointments  have 
got  the  better  of  the  ftatute  de  donuj  and  copyhold  cftate,  yet 
that  it  is  not  a  good  appointment  to  pafs  freehold  lands  to  a 
dtaritable  ufe  within  this  ftatute. 

It  was  determined  by  Lord  Talbot^  in  the  cafe  of  the  Attorney 
G(mrdfcr{\xsSpi/Ut  (2),  that  the  court  could  not  fet  up  a  truit 
foracbrity  without  a  declaration  in  writing,  notvithftandin;;^ 
Aercwcrc  fuch  circumftances  in  favour  of  the  charity,  tliat  the 
teftator  could  not  mean  any  thing  elfc ;  and  notwithftanding 
the  dcvifces  there,  as  well  as  here,  were  jointenants,  the  caul'e 
was  reheard  before  me  in  Trinity  Term,  1739,  and  I  was  of  the 
fame  opinion,  and  the  decree  was  affirmed  (3). 

It  hu  been  objected  by  Mr.  Attorney-General,  that  there  arc 
vordi  in  the  ftatute  of  mortmain,  that  go  farther  than  the 
fctute  of  frauds,  and  which  were  intc'*:dcd  to  take  in  parol 
tmfts. 

"  That  no  lands,  bfi.  fliall  be  charged  or  incumbred  to  any 
"  pcrfoni«  irtf/lf  or  for  the  benefit  of  any  charitable  ufe  what- 

loever. 

Mr.  Attomcy-GcncTal  faid,  this  is  a  new  law,  fubjeil  to  the 
ftatute  of  frauds  and  perjuries,  and  that  this  adl  makes  any  dif- 
poGtion  void  for  the  benefit  of  a  charitable  ufe,  whether  in 
writbg  or  not. 

But  I  am  of  opinion  this  law  has  not  abrogated   the  ftatute  of  Tlic  ftitute  of 
frwds,  which,  being  made  for  the  publick  good,  ought  riormam  '^^{''^^J^,''^^,,^ 
^^""^ftnm  futures.  tt..tutc  01  xVauds, 

winch)  bring 
made  fortlie  public  good«  OMght  ncrmam 'tmj>untre  futkris* 

Itis  true,  the  ftatute  of  frauds  cannot  govern  the  particular  The  difabimg 
povifions  of  that  ftatute,  but  it  muft  govern  the  conftruclion  of  p.piftj  mSft'be 

^  conilraed  by 

|jJ^l»l»44owa  In  precedent  ads ;  fo  in  like  manner  the  ftatute  of  frauds,  though  i^  does  not  govrr^ 
wprtiaiJar  prorifions  of  the  ftatute  ot  mortmain^  yet  it  governs  the  cunilruiltiun  uf  Uiat  a£l,  aa  bcin^ 
*"W^«entoac. 


[A  Attorney-General  w,  Barnes,  2  Fern. 
S9«.2f.^'  260. 


(2)  3  P.  /f-.  344.  s.  C. 

(3)  Jftu  z  vhl  148.  S  C. 
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fubfequent  a£ls,  as  under  the  difabling  ftatutes  againft  papifts* 
they  muft  be  conftrued  by  the  rules  of  law,  and  by  what  is  laid 
down  in  precedent  afts. 

If  it  (hould  be  admitted,  that  the  (latute  of  mortmain  took  all 
thefe  cafes  out  of  the  ftatute  of  frauds,  and  was  intended  to  in- 
troduce parol  evidence,  it  would  do  more  mifchief  by  laying  the 
foundation  for  a  great  deal  of  perjury,  than  it  can  poflibly  do 
good  in  any  other  refpeft  whatfoever. 

But,  as  I  faid  before,  this  cannot  be,  for  it  muft  be  conftrued 
conformably  to  the  ftatute  of  frauds  and  perjuries. 

The  fecond  queftion  is.  Whether  there  is  in  this  cafe  a  proper 
declaration  of  truft?  And  this  depends  upon  the  conftru£kion 
on  the  paper  writing  of  the  9th  oi  Augajt^  173^9  called  RuUs^ 
Reqtuflsy  i^c. 

There  is  a  miftake  in  it,  as  to  tlie  defcription  of  the  will,  but 
I  .lay  no  weight  on  this,  except  there  had  been  another  will  in 
being,  and  therefore  muil  take  it  to  refer  to  the  will  of  the  ift 
of  Augttjly  1738. 

Conlider  whether  from  the  nature  of  the  paper  it  can  be  ad- 
mitted as  a  dechration  of  truft :  and  I  am  of  opinion  it  can 
not,  for  the  reafons  given  at  the  bar,  which  are  very  proper 
ones* 

If  the  teftator  had  made  a  feoffment  to  himfelf  and  his  heirs, 
and  left  luch  a  paper,  this  would  have  been  a  good  declaration 
of  truft  within  the  other  claufe  of  the  ftatute  of  frauds. 
.     But  tl)is  prefent  cafe  arifes  upon  the  claufe  of  the  ftatute  of 
frauds  relating  to  a  difpofition  of  lands  by  will. 

Here  is  a  paper  fubfequent  in  date  to  die  will,  and  therefore, 
if  it  had  any  efte£t,  it  would  operate  as  a  revocation  of  the  will 
with  regard  to  the  beneficial  intereft  in  the  eftate. 
The  fame  foiera-  ^^^  ^^  ^  "^^  executed  with  the  proper  folcmnitics  ;  lor,  as  to 
nities  required  freehold  lands,  a  man  can  no  more  difpofe  of  a  truft  or  equitable 
of  fMud8^o"dTf  ^"*c^^^»  ^^^^"  ^^*  c^"  ^f  ^'^  ^^g^  ^^^^^  ^"  thofe  lands,  under  the 
pofeofatruftor  ftatutc  of  frauds,  Without  thcfc  folcmnitics  (1). 

equitable  inter- 

cA  in  freehola  land*,  as  of  a  legal  eftate  in  fuch  lands ;  nor  caa  1  teftator  revoke  a  tmft,  any  inort  tban 

Jie  can  dev^e  it,  widiout  thcfe  folemnities. 

Neither  can  he  revoke  a  truft,  or  equitable  Intereft,  in  free- 
hold lands,  any  more  than  he  can  devife  it  without  thefe  fq- 
lemnities.  , 

[  152  ]  If»  by  this  paper,  he  had  even  named  another  perfon  for  his 

truftee,  it  would  not  have  fet  afide  the  will,  unlefs  the  devifcc 
had  by  fraud  prevailed  upon  the  teftator  to  give  him  the  eftate 
abfolutely  under  the  will,  and  told  the  teftator,  that  after,  the 
will  was  executed,  fuch  a  paper  would  be  a  fufficient  declaration 
of  the  truft  for  a  charity ;  but,  upon  the  foot  of  a  plain  devife, 
and  without  any  mixture  of  miftake,  or  fraud,  it  is  not  a  good 
declaration  of  a  truft. 

(1)  iragn^ffy.  UTagfiaff,  t  P.  fT.  Vef.  366.  Duffv.Dulx^lK  iBr^.  CU. 
258.  dJc  of  Maraoroygb  v.  Lor^  Go^  Rep.  147.  Crfon  v.  Dade,  Cited  2  Bii. 
ifoipbin,  %  Vef.  76.     Jonti   V-  Clovgh^  %     Cha.Ri'p,  541.  ^^^^ 
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Therefore,  I  am  of  opinion,  this  paper  is  not  within   the  Ad 
^    meaning  of  the  (latute  of  frauds,  nor  liocs  it  amount  to  fuch  a 
i    Miration  r/a  trujl  as  is  there  rcquiretl. 

But,  thirdly,  fuppofing  it  was  not  within  tlic  ft.uutr  of  frauds, 
4cn,  whether  there  is  fufficicnt  foundation,  cciilidcrin-  the  un- 
certainty of  the  proof  in  this  cafe,  to  decree  this  to  be  a  trull 
for  a  charity. 

Now,  as  to  this,  the  c.ifc,  to  be  furs,  i:^.  morj  doubtful;  !:ut 
jcti  am  not  fatisfied  to  decree  it  upon  thib  fouiidation. 

1  do  agree,  that  there  docs  appear  to  be  an  inclination  in  rlic 
teftator,  that  fomc  part  of  his  cilate  fhculd  go  to  cliaritablc 
vies  (i). 
'-  To  be  fure,  he  was  in  apprchcnfions  of  the  Tiatntc  of  mcrt- 
mun,  by  the  evidence  which  has  been  given  of  I.ii;  I'f  l-vin/r  tliC 
dekndant  Cann  to  lend  him  the  acft  to  read  it  over  c.ire:''j?:y  : 
and,  that  this  paper  is  a  circuniilantinl  evidence,  to  fiu w  his 
intention  of  giving  fomething  lo  cliarity  ;  for,  I  do  ;igree^  that 
thtfccxprciTions,  Alr^  dfw*s  lu-jtittd  nnd  iccU  (iijjjcd  chayitahle 
i^jlfeflj  ^*«  muft  otherwife  apjy  ar  abfuvd. 

Bai^  how  is  it  clear  to  me,  that  the  tcitator,  Mr.  Ikft'/rr^ 
iflteadftl  the  whole  for  charity,  or  hew  much,  if  he  inc.int  oi.Iy 
part  of  his  cUatc  fhould  go  in  th:'.t  m-riniKr. 

For,  upon  the  evidence,  it  is  manlfdl  lie  did  not  intend  tl:e 
viiole  ihould  go  to  charity. 

The  defendant's  witnclFes  prove,  th;it  t!:c  tcI?ator  had  a  pent 
J^ard  for  Mr.  C.mn^  and  Mrs.  Andrcivs^  and  that  he  de:!.:rid 
Ik  had  given  them  great  part  of  his  clbite;  and  that  he  hiiniclf 
told  Mrs.  AndrnvSy  jull  before  his  death,  he  luul  made  hi?>  will, 
and  done  well  for  her;  and,  that  flic  replied,  I  have  a  greater 
Rgardfor  your  relations  than  nn'  own  ;  to  which  he  anlwered, 
do  not  give  away  fo  much,  as  to  l<Mve  too  little  for  yourfeli". 

But  I  do  not  rcfl  it  on  the  defendant's  iioof,  for  the  p^;iin-  ^ 
tiff's  evidence,  in  fome  meafure,  corvcfpoi-ids  with  it ;  fur  h^rr 
wilncfles  fay,   that  Mr.  //:.//-/?f'r  di-figned //c' ;^r^..'.v// /./;/   ol'  liis 
cftaic  to  charitable  ufcs,  whiJi   iinplics,  t!iey  did   not  think  he 
intended  the  whole. 

As  to  the  charitable  ufes,  provi«1ed  it  v.as  fiiflieicii'Jy  proved, 
and  the  ftaiute  of  frauds  w,is  our  of  th.e  v.-uy.  liow  iiniitodil- 
WPcr  how  much  he  inleiided  to  the  deviff*.,  and  h'»w  ni'iih  to 
charity,  or  how  IJiall  I  be  able  to  draw  the  line  heiweea  tiie 
devifccs  and  the  charity. 

He  could  not  under  this  new  will,  by  rrafon  of  liie  mortmain 
aft,  devife  it  directly  ;  and  he  did  not  know,  that  in  point  of 
hw,  die  old  one  was  good. 

What  rui;;  then  has  a  court  of  equity  to  co  by,  to  deter- 
mine how  much^of  the  will  is  void,  and  how  mueli  of  the  tcila- 
te^scftatc  (hall  go  to  the  phiiniiir? 

(l)  It  feems,  that  where  a  tcib'^or  tu.ite  that  rurpofj',  if  ilicy  nrp  m;*.!?  in 
^^»'3  an  intention  to  create  a  trull,  very  ih-  rviii.  Sv  Har.iir-  v.  G/,/,  ,;,-.,>  i 
flight expreiuoQi  are  fufficicnt   to  critr.--     vcl.  4'^:'.,  an  I  :lie  luic  ti.crcui. 

1h  (iileS) 
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ADMifcTONy.  Bcfidcs,  very  little  inconvenience  can  arife  from  mydctcr- 
^''"'  mination,  for  this  cafe  caanot  be  liable  to  great  obje£kk)ns,  as 
a  general  cafe,  becaufe  the  inrtances  of  truftecs  abufing  the  truft 
of  charity  are  fo  frequent,  that  they  are  a  fufficiei^j^llQiiing  to 
reafonable  men,  not  to  leave  their  cftatcs  under  fuch  imcertainty^ 
as  to  put  them  abfolutely  under  a  perfon's  poweri  ."and  t)^n  truft 
to  his  generofity  for  the  difpofmg  of  them  in  charily.         L. 

The  next  confideration  is  upon  the  cafes  t^at  have  hJjR  cited 
pf  fupcrlUtious  ufes,  and  the  conftruftion  of  the  hw  up^  rhofc 
*  ftatutes. 

Now  the  court  of  Exchequer,  in  Lady  Porttngfofi\  cafe,  held, 
that  the  (latute  of  frauds  did  not  extend  to  the  King,  and  enter- 
ed into  parol  proof  upon  this  foundation. 

But  as  I  am  of  opinion  the  prcfeirt  cafe  is  clearly  within  die 
ftatute  of  frauds,  it  makes  a  malarial  difFcrcnce,  and  takes 
them  from  being  precedents  here  ;^nd  for  this  re'afon,  I  am  not 
obliged  to  determine  whether  tfee  pdgmcnt  of  the  exchequer  in 
Lady  p6rtifigton*s  cafe  was  right  ^r  not. 

In  Mr.  Serjeant  Salkeld*^  report  of  thisr  cafe,  it  was  a  traverfc 

to  an  tjiqttiftion  pofl  moriemj  where  the  jury  found  for  the  King, 

but  fubjeft  to  the  opinion  of  the  court, VJ^ether  the  devife  could 

be  averred  to  be  a  truft  to  a  fuperftitious  ufc ;  and  the  court  of 

King's  Bench  held  it  could  not,  and  that  both  from  the  ftatute 

f  T  -4  1    ^^  frauds,  and  from  the  nature  of  the  thing. 

The  King,  in  But  after  this,  on  the  26th  of  Mdy^  i^93>  »t  came  before 

the  exchequer,    the  court  of  exclicqucr,  upon  an  information  for  a  difcovery, 

^/^r^theVrn  ^^^  ^"  application  of  the  devife  to  an  ufe  truly  charitable ;  for 

the  Lfl/ii.  fide,     the  King,  in  the  court  of  exchequer,  may  proceed  two  ways, 

cM^xn  \\\t  Engii/b  cither  on  the  Latin  fide,  or   on  the  Engl'db^  by   way  of  in- 

-atJnn-  formatxon. 


nation. 


•»xhe  exchequer  They  hcld,  that  the  ftatute  of  frauds  did  not  bind  the  King, 
held,  the  ftji-  but  took  placc  only  between  party  and  party :  I  own,  I  am 
lute  of  frauds      doubtful  as  to  this  doarine,  that  the  King  is  not  bound  by  a 

Old  not  bind  the  ,    r    »      •  r  i  i  ' 

King,  but  took  itatute  unleis  he  is  exprelsly  named. 

place  dnly  be- 
tween party  ami  ptfty,  becaufe  h«  is  not  named  s  X«ord  j/^rj^if  At  doubtful  of  ddi  d«&nne« 

There  is  a  cafe,  however,  where  it  has  been  determined  that 
he  is  not,  and  that  is  upon  the  fixteenth  fcftion  of  the  ftatute  of 
frauds,  whereby  it  is  enaftcd  **  that  no  writ  oijieti  facias  or  other 
*'  writ  of  execution,  ihall  bind  the  property  of  the  goods  againft 
*'  whom  fuch  writ  of  execution  is  fued  forth,  but  from  the 
"  time  that  fuch  writ  fliall  be  delivered  to  the  (heriiF,  £5*1:.  to  be 
**  executed  ;  and  for  the  better  manifeftation  of  the  time,  fuch 
•'  {herifF,  {5V.  (liall,  upon  the  receipt  of  any  fuch  writ,  indorfc 
*'  upon  the  back  thereof  the  day  of  tlie  month  or  year  whereon 
•*  he  or  they  received  the  fame." 
>e«tent«  grant.  Now  the  King,  notwithftanding  this  claufe  in  the  cafe  of 
lie  nxikt^ht      ^^f^f^^  ^f^  executiom^  is  not  bound  by  the  teftc  j  as,  where  in  a 

4idy  ntgnnciof 

thczn,  jnd  they  do  not  bind  before  that  diy  \  but  where  in  a  long  Tacation  Uie  tefte  is  dated  as  of 
the  laft  day  of  the  precedent  term,  it  ihaii  prevail  againft  intermediate  afti  betwcca  the  King't 
^ebu>r  and   othtr  perfons. 

long 
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long  Tacation,  the  tefte  is  dated  as  of  the  laft  day  cf  tlic  pre-  ADLiNnTON?, 
cedent  term;  it  (hall  prevail  againft  intermediate  a£ls  between       Cans. 
the  King's  debtor  and  other  perfons;  chough  the  praclice  is  in 
extents  granted  by  a  baron  to  mark  the  day  of  granting  them, 
ipd  they  do  not  bind  before  that  day. 

As  to  what  was  mentioned  by  Mr.  Attorney  General,  on  the 
ftatutc  of  ufary,  I  have  looked  into  it,  and  llkewlfe  into  tlie 
flatutc  of  Queen  Ann^  which  is  penned  in  the  fame  words, 
and  where  parol  evidence  has  been  admitted  to  (hew  ujinkua 
intcrcft  taken  by  a  mortgagee,  though  there  was  none  upon  the 
face  of  the  deed  itfelf,  is  upon  tliisclaafe,  12  Ann.  f,.  2.  c,  16. 
jiff.  I.  **  All  bonds  and  afTurances  for  the  payment  of  any 
"  principal  or  money  to  be  lent  upon  ufury,  whereupon  there 
N  (hall  be  referved  or  tahn  above  five  in  the  hundred,  (hall  be 
«  ttttcriy  void." 

Snppofe  a  mortgage  to  be  drawn  only  for  five  per  cent,  and  Ifa  mortgage  be 
lie  mortgagee    takes  fix,    it  would  be   void   upon  the   word  **'*'^"^'' 5^" 

,  ,    ,  .  o  *»  '  *  fvirr.  aniaraorr- 

It  would  be  void  oti  the  word  Ml#)  in  the  ttut.  or  za  Anm. 

In  the  prefent  cafe,  it  is  extremely  improper  for  the  court  to 
make  a  decree  for  the  plaintiff;  becaufe  the  court  cannot  dr-    [   ijj  ] 
acediedevife  to  be  void,  fince  the  making  the  (tatutc  of  mort- 
main, any  more  than   they  could  dcvife  it  to  be  a  trud  fur  rhe 
kir  at  law  before  the  ftatute. 

Botlam  not  under  a  neccflfity  of  intcrfciing  in  this,  becaufe 
the  plaintiff  has  a  remedy  at  law  (2)  under  the  provifion  of  the 
ftatutc  of  mortmain,  y^^.  3.  **  that  all  gifts,  grants,  convey- 
"  tnces,  \ic.  of  any  lands,  lie.  or  of  any  flock,  money,  crV. 
"  which  (hall  be  made  in  any  other  form  than  by  this  a£t  is 
^  directed,  (hall  be  abfolutely,  and  to  all  intents  and  purpofes, 
•*  void;* 

So  that  the  devife  of  the  legal  eflate  is  made  void,  and  not 
fflcrcly  the  truft  for  the  charitable  ufe. 

The  truft  then  being  made  void,  infefts  the  legal  eftate,  and  Where  t\-  psr- 
makcs  void  the  whole  devife,  and  then   the  land  defcends,  and  ^°^;='-y^^^  ^'=^^^<* 
wcxaaiy  parallel  with  the  Hat.  of  i  i  (5f  12  }V.  3.  relating  to  Ircyp^i'/,'';; 
ppifts :  and  this  point  on  the    laft  mentioned  ftatutc  came  in  will  mjJcj  tb? 
^ttcflion  before  Lord  King^xw  tlic  cafe  ai  Ciirrich  vcrius  Ening-  cft^^^--vo:a  intr- 
*»j  aP.  Wr.  361,  where  it  was  held,  that  if  all  the  perfons  who 
^erc  to  take  the  trufts  were  papifts,  it  wiil  make  the  legal  eiUrc 
▼wd  likewife. 

There  was  another  cafe  of  Marwood  verfus  Dsrmrl/j  which 
cane  firft  before  the  court  of  Common  Pleas,  and  afterwards, 
on  a  writ  of  error,  to  the  court  of  King's  Bench,  whilft  I  was 
Chief  Juftice,  and  the  wliolc  court  were  unanimoufly  of  the 
boie  opinion. 

The  confequence  of  this  is,  that  the  plaintiff  may  bring  an 
^edment  if  ihe  pleafes ;  and,  if  fo,  I  will  retain  the  bill  for  21 

(0  Fidi   Flfier  T.  Beajlej^      Dough         (2)  Vide  Doe  on  dcni.  of  Philip:  v. 
'is*  Aldridgr,  4  Durn.  CT  Ea/i  2^4. 

twelve- 
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'^'"cJinr^^'  twelve-month,  to  give  her  an  opportunity  of  trying  it  at  hwp 
for  the  plahuiflT'.s  is  uncloubteclly  an  hard  cafe,  as  flic  is  an 
only  child,  and  heir  at  law ;  but  this  is  all  the  relief  I  can 
give  her. 

:  Tlic  plair.tifFnot  c^iring  to  be  at  the  cxpence  of  a  trial  at  law, 

but  acquiefcing  urvdcr  Lord  Chancellor's  opinion,  the  bill  was 
dilhiiflcd  without  cods. 

Cafe^sl"'  ^'^'  ''^"'  ^^'^''^  ^"'^^^  ^744. 

t'vccelt  T^  '7?4»  there  was  a  treaty  of  marriage  between  the  de- 
By  a  fcitlement  -*-  fcutlant  :i\\t\ /f.'in  Thcmpfofj^  widow,  and  fhe  being  poffcfTcd 
Wforcmarriage  of  ^9uth'f"a  ilock  aud  annuities,  to  the  value  of  three  thoufand 
?fock belonging  po^"^s>  *t  was  agreed,  that  the  fame  (hould  be  veiled  in  truf- 
to  the  wife  wa»  tces  ;  aiid  in  purfuancc  of  this  agreement,  flie  did  transfer  her 
invefted  in  tnif.  ftr>ck  to  truftccs  accordingly  5  and  by  an  indenture  of  the  firft 
tDtrjuiifer'oiir  ^^y"''^^73'>  reciting  the  intended  marriage,  it  was  declured 
moiety  to  fuch  the  fame  was  in  trufl  for  Ann  till  the  marriage,  and  then  to 
^'fuch^fcs*"'^  P^y  ^^  ^^  intcreft  and  dividends  to  the  defendant  during  the 
err.  asflicihould  joint  lives  of  him  and  Ann  ;  and  if  fhe  (hould  die  in  his  life-time, 
by  her  hft  will  and  there  Ihould  be  any  children  of  her  body  by  him  living  at 
^ctb^'^'lftlrT  h^""  death,  tlien  to  pay  a  moiety  to  him  of  tiie  faid  ftock,  and 
under  her  hind  the  othcr  moicty  to  fuch  child  or  children  ;  and  in  cafe  of  no  child 
and  fell,  to  be  living  at  her  death  {Jhe  dying  in  his  life^-time)  then  the  truflees  were 
or  more  crcdiWe  ^^  transfer  the  Other  moiety  unto  fuch  pcrfon  or  perfbns^  and  to  and 
witneOci,  ap-  for  Juch  ufcSy  intents  y  and  purpfs^  and  in  fuch  manner  as  the  faid 
pome,  C^f.  a-id  p^nn  fljouldy  in  and  by  her  lojl  luill  and  tejlamcnt  in  writings  or  other 
•ppointfurni  writing  under  hand  and fealy  to  be  attejied  by  two  or  more  credible 
(^c,  then  in  witncfps,  mtwlthjlanding  her  intended  coverture^  limit ^  direEly  or 
tnift  to  transfer    j^^/^,.-  ^;,j  /^^   want  cf  fuch  direSlion^  limitation^  or  declaration^  . 

all  fuch  (tocki  to       ,  .   \        n^        rr  1  n  n    r     1     n     1  1 

her  cxfcuturor  then  in  irujl  t3  ajjtgn  and  transfer  all  fucb  Jtocks  to  the  executors  or 

aiminiftrators.  adminijhators  of  the  faid  Ann  ;  in  which  indenture  was  contained 

f^ap"  wLlbund'  ^  provifo  or  power  for  the  defendant  and  Ann^  with  the  confcnt 

in  herciofetof  of  tlic  truftccs,  to  re;voke  all  or  any  of  the  trufls,  and  declare  any 

hcrhand-wnt-  other  ufcs  or  trufts,  as  they  (hould  think  fit. 

mg,  by  which  ' 

flie  gave  dif- 
ferent fums  to  different  pcrf^ns  but  not  figncd  or  fcded  by  her,  nor  atteftcd  by  witnefles.     t*ri 
HardwUke  «/  cpinloriy    that   tbt  words  uf^cr  her  hand    ard  feci   to  be  attefted  by  two  or   more  ere* 
dihU  witmffesf  are  ref^rratle  to  the  will  ai  WtU  at  to  tke  other   writhg,  and  for  want  of  the  eertmetij 
ofjealingf  and attejaiion  iy  wisnejfes,  tbis  fa^erwai  not  a  goU  execnt'tin  of  tbe  power  (i). 

"^^^^  The  defendant  and  his  wife  having  been  married  fome  time, 

"^^^SifxA/^^yi^        and  no  probability  of  iflue,  flic  was  prevailed  upon  by  him  to 

-/.  A-^t^  .  /^9'    join  in  revoking  the  trufls  as  to  one  thoufand  pounds,  and  the 

- — ^  f^  '        truflees,  by  their  dircftiohs,  did  afTign  one  thoufand  pounds  to 

^^^w'^-^^^'^-'^  the  defendant. 

^^/^i^^^    ^^ .      Ann  died  in  April  1741,  and  on  the  day  flic  died,  tlie  de- 

--^>^         fendant  found  a  paper  of  her  hand-writing  in  her  clofet,  in  the 

prefcnce  of  one  of  her  fifters,  and  another  perfon,  but  not  fign- 

(0  In  Spiange  M,   Barnard,   2   Bro.    ecu  lion  of  a  power,  which  requires  fcal- 
Cha.  Rep.   5155.  -Jt    was  held,    that    a     ing. 
JlMnp  was  et^uivaknt  to  d,ftal^  ia  the  ex- 


in  tlie  Itme  of  Lord  Chancellor  Hardwickb. 

by  her,  nor  fealed,  nor  attefted  by  witnefTcs,  and  the  dcftnd- 
:  immediately  took  a  copy  of  it,  and  then  fealed  the  original 
Icr  cover,  which  remained  unopened  in  his  cuftodjr,  till  the 
f  he  put  in  his  anfwer ;  the  defendant  produced  tliis  copy  at 
)39rs  Commans  when  he  took  adminiftration  to  his  wife,  on  the 
iioiOclober  1741,  being  informed  there  that  the  paper  was  of 
fignification. 


lit 


Ross  ▼• 
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Copy  of  the  Paper  left  by  Mrs.  Ewer,  December  21,  174c.    [   157  ] 
I  declare  this  my  will. 


100 
100 

400 


=  } 


100 

100 
100 

100 

ICO 
100 


To  fiflcr  Eri%ah€th  Taylor  

To  fiftcr  Sarah  Rofs    

To  her  fon  Jlexatider  Rcfs  -     ■  ■ 

To  pay  his  aunt  Taylor  twenty  pounds  a  year  1 
during  her  natural  life,  and  then  to  return  > 
tohimfclf  ■  3 

To  Ann  Rcfi  fifty  pounds  1 

To  Dcrothy  Rofs  fifty  pounds  —  J 

To  Thomas  Bodenhatn  —  

'lo  Edward  Bodenham  fifty  '  J^ 

To  William  Bodenkam  fifty 

To  Alary  Branch  fifty  pounds      ■  ■ 

To  Richard  Branch  fifty 

To  Joys  Kiiford  fi  fty     

Mr.  Hlnchley  fifty  pounds 

To  two  truftces  fifty  pounds 

To  Mr.  E.  ^ 

To  Mr.  Sftring  a  ring. 

To  fiftcr  M.  a  ring. 

To  Mrs-  Sarah  Clamhpn  twenty  pounds. 

To  her  daughter  Elizabeth  twenty  pounds. 

The  p].iinti(r>  have  brought  their  hill  againft  thv  truPt.'Cc.s,  in 
^We  names  the  ftocks  are  now  ftanding,  tlrat  tl:cy  may  be 
compelled  to  make  fale  of  a  moicry  of  all  fuch  ilockh  as  remained 
'ittdifpofed  of  at  Ann"^  death,  and  apply  the  money  arlfiiig  tlicre- 
I^JiOr  fo  much  as  fhall  be  n'^ccflary,  to  and  amonp:  the  piaintiU's, 
towards  payment,  of  the  fums  given  tlicm  by  the  fald  paper  wri- 
^ng,  in  proportion  with  fcveral  other  fums  thereby  given  to  other 
)fi//;/i's  relations. 

Mr.  Attorney  General,  for  the  pi  ilniltTs :  it  may  be  f.i-d, 
erhaps,  that  though  this  paper  wilting  is  an  appointmeu:  ot' 
Joney,  it  is  not  a  proper  one  of  ftoeks. 

But  if  there  is  no  other  fund,  out  of  which  the  funu  given 
r  this  writing  cm  be  paid,  yet,  I  apprcliend,  that  thi:)  will  bi 
IHcient  to  in  title  the  truftees  to  transfer  tlie  ftocks. 
Lord  Chancellor, 
You  need  not  labour  this,  for  the  cafe  will  nor  turn  upon  It. 

iSIr. 


V57  CASES  Argued  and  Determined 

J^ii  t,  Mr,  Attorney  General,  the  firft  qucftion  is,  Whether  MrSi 

Ewer  has  made  a  fufficient  appointment  within  the  meaning  of 
the  power. 
[  158  J  It  may  be  fald,  perh^tp^^  that  this  power  cannot  be  ezecoted 
without  a  writing  in  the  prefcnce  of  two  witneiTeSi  and  unda 
hand  and  feal ;  but  it  mu(t  be  admitted  to  have  been  her  owa 
ftocky  fo  that  (he  had  an  abfolute  dominion  over  it^  and  what 
Ihe  has  refcrved  is  out  of  her  own  property* 

That  the  word  or  fcparatcs  the  claufe,  and  the  atteftation  re- 
lates to  the  words  other  writing  only,  and  if  fo»  then  this  is  a 
will  within  the  meaning  of  tlie  power. 

That  a  feal  is  not  neceflary  to  make  a  will  good. 

That  the  court  will  not  llrain  to  fet  afide  this  execudon  of 
the  power,  where  the  intention  of  Mrs.  Ewer  was  plain  to 
difpofe  of  part  of  her  (locks  among  the  only  relations  ihe  h»l| 
the  plaintiffs. 

Secondly,  Where  there  is  a  truft  for  a  wife's  feparafie  ufisi 
this  court  looks  upon  her  as  a  fL*me  fole* 

If  fo»  then  this  is  a  writing  which  would  have  pafied  her 
perfonal  eilate  if  die  had  been  a  feme  fole,  and  it  will  equallf 
pafs  the  fcparatc  property  of  a  v.*ifc»  whom  this  court  confiders 
as  ^  feme  file. 

Mr.  Wtlhraham  of  the  f^me  fide  :  It  has  been  held  in  many 
iailances,  that  though  a  wife  cannot  make  a  will,  yet  that  (he 
may  appoint.  Cro,  El'tz.  27«  FJlon  v.  Wood*  Cro.  Car.  2191 
Alerriot  again  (I  K'uigfman* 

The  prcfent  is  a  contracl  of  the  fame  nature  with  thefe  cafci 
at  common  law. 

Whether  this  is  fo  complete  an  inftrument  as  would  be 
eftcemed  a  will  in  the  fpiritual  court,  is  the  que  (lion. 

This  is  certainly  a  telUmenrary  fchcdule  at  lead,  and  would 
be  regarded  as  fuch  by  that  court. 

Nothing  can  be  ftronger  than  the  out-fet  here. 

/  declare  this  my  nvi/L 

It  is  dated  bcfides,  and  all  written  with  her  own  hand. 

Mr.  Tracy  Atkyns  of  the  fame  fide  :  Submitted  that  it  wa$  a 
good  execution  of  tlie  power  :  becaufe  the  words  or  other  writings 
feparated  the  fentence,   as  or  is   in  its  natural  fignificatioa  a 
disjun£live. 
I   ^59  J  That  there  is  no  inftnnce  of  courts  of  law  or  equity  con- 

ft  ruing  or  a  copulative,  except  where  the  intention  of  the  party- 
required  it,  but  was  nev^^r  fo  conftrued  as  to  dcftroy  an  inten- 
tion, or  to  defeat  the  execution  of  a  power. 

And  therefore  thought  himfelf  juftificd  from  the  words  thcm- 
felves,  to  infift,  that  a  will  in  writing  unattefted  by  witnefles,  is 
a  good  appointment  within  the  meaning  of  this  power,  as  wit- 
xiefTcs  are  not  neceifary  to  a  will  of  perfonal  eftate,  though  they 
are  to  a  deed,  to  which  the  drawer  of  this  fettlement  has  pro- 
perly  confined  it.  Vide  10  Co.  93.  DoBor  LayjiM^  cafe^  and 
I  hifl.  7.  B. 

That,  fuppoGng  there  is  any  doubt  in  this  claufe,  yet,  in  fup* 
^  port  of  the  execution  of  a  power,  there  ought  to  be  a  fiiToarabu 


Sn  the  Time  of  Lord  Chancellor  Harowickk.  i^a 

mftniAion,    for  though  formerly  taken  ftridly,   yet  latterly  Itoit  ▼•twit; 
lore  liberally  expounded.     Vide  tbt  Marqu'u  of  Antrim*  s  cafe 
,  the  Duke  rf Buckingham^  I  Cb*  Caf.  ly.    Swinioume  94,  51^, 
22.     Djtr  72.  Jt.   id  cafe. 

The  two  laib  were  in  the  cafe  of  land»  and  though  not  the 
iflK  ceremonies  were  required  tben^  in  a  will  of  lands,  al  fince, 
nder  the  ftatote  of  frauds  and  perjuries,  yet  lands  were  always 
r  higher  eftimatton  in  the  eye  of  the  law  than  a  perfonal  chat- 
e«  and  nolwithftanding  it  was  held^  that  the  real  edate  paflcd 
f  thefe  wills. 

He  alio  cited  Levedaj  v.  Qaridge^  in  Limbrey  v.  Mafon,  Lord 
Hiicf  Baron  Campu  452.  and  feveral  other  cafes  in  the  next 
age,  to  (hew,  diat  if  powers  are  defe£tively  executed,  the 
not  will  fupply  it.  Fide  Smith  v.  J/hton^  Caf.  in  Chan. 
t  W.  263. 

To  obviate  the  obje£lion  againft  thefe  cafes,  that  tf<*y  have 
ben  where  wife  and  children  were  concerned,  and  chat  this 
rocomftMice  wreighed  ftrongly  with  the  court  in  determining 
than,  he  mentioned  Gold  and  Rutland^  Pafcb.  71  1 7 19.  Eq.  Caf 
dkfn  34^,  where  there  was  no  execution  in  wri^ng  purfuant  to 
ikdiiefiions  of  a  power,  but  all  difpofed  of  by  word  of  mouth, 
od  in  favour  too  of  collateral  relations  (three  nieces)  to  the 
njudice  of  the  hufband ,  and  yet  Lord  Macclesfield^  on  a  bill 
■ought  by  die  hufband  to  fet  tlus  difpoiition  afidCj  decreed  for 
be  defendants. 

To  apply  the  laft  cafe  to  the  prefent. 

Un.  Ev9ir  having  referred  the  ftocks  to  herfelf,  had  an  ab« 
ohte  power  to  difpofe  of  them  as  (he  thought  fit^  and  might 
ave  given  them  away  abfolutely,  or  upon  terms. 

Tlut  by  this  power  (he  was  made  in  the  nature  of  a  feme  fole,    r  i5o  1 
nd  ufuch  a  difpofition  in  that  cafe  would  have  been  good,  why    ^ 
ot  in  this  ?  Her  adminiftrator  in  that  cafe  could  not  have  im- 
cached  fuch  a  difpofition,  no  more  can  her  hufband  in  this,  who 
^  no  other  right  but  as  an  adminiftrator. 

And  therefore  the  difpofition  which  (he  has  made  to  the 
hiotlA  is  perfeA  and  complete,  and  hope  that  the  judgment 
f  the  court  will  l^c  accordingly. 

Mr.  Solicitor  General  for  the  defendant  Ewerm 

Tbt  he  gave  the  plaintifFs  an  exa£t  copy  of  this  paper,  and 
^they  were  fo  well  fatisfied  that  they  liad  no  right  to  any  part 
f  Mrs.  Ewef^9  ftocks,  that  they  did  not  attempt  to  hinder  the 
cfcndant  to  take  out  adminiftration  to  his  wife. 

He  argued  that  the  plaintiffs  are  not  intitled  on  feveral 
loondi. 

Rrft,  That  this  court  cannot  confider  it  as  a  will,  for  it  has 
ot  jet  been  proved  in  the  fpiritual  court. 

Secondly,  that  taking  it  to  be  a  writing  only,  and  not  a  will, 
^  if  it  is  according  10  the  power,  th?.t  writing  ought  likcwife 
'he  proved  firft  in  the  fpiritual  court;  for  though  papers  arc 
mcd  to  be  eftablilhed  there  as  a  will,  yet  they  will  not  ad-^ 
I  every  paper,  for  their  doing  or  not  doing  fo  depends  upon 


Vte.  m^ 
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Koss  v.Iwxi.  It  is  notorious  in  experience  that  tlie  fpiritual  court  do  pioic 
the  will,  where  the  feme  covert  has  a  fcparate  power  rcfcnred 
over  her  eRate. 

Lord  Chancellor, 
Where  i  feme  '  *"^  ^^  Opinion  tliat  tliough  in  the  notion  of  law  a  wife  aa- 
covert  his  1  not  make  a  will,  yet  where  a  feme  covert  has  a  feparate  pover, 
power  to  difptfc  over  her  eftate,  and  may  difpofe  of  it  by  will,  whatever  fort  flf 
wiii"hfwriting  writing  (he  leaves,  it  ought  firft  to  be  propounded  as  a  will  ia 
ihe  leaves  ought  the  fpiritual  court ;  and  in  this  cafe,  as  there  is  no  executor  ap- 
*^^  ?  A^  ^™"  11  P^^"*^^  under  this  writing  by  the  wife,  that  court  would  bie 
[n'theVp^rimai  g^^^tcd  adminiftration  to  the  hu(band  with  this  paper  or  tefta- 
court,andifno    mentary  fchedule  annexed  (i). 

executor  is  a[4- 

poiuied  they  will  grint.  adminiftration  to  the  hulband  with  the  will  annexed. 

Therefore  if  the  defendant's  counfel  do  allow  this  tobc  a  pA 
execution  of  tlie  power,  I  will  dire£t  the  canfe  to  ftand  over  tint 
the  plaintiffs  may  have  an  oportunity  of  propounding  this  paper  l» 
the  fpiritual  court. 

But  Mr.  Solicitor  General,  infiftlng  it  was  not  a  good  cxcctt- 
[  i6l  ]     tion  of  thepo^'cr,  went  on  as  follows  : 

That  the  will  ought  to  have  had  the  atteftation  by  two  vit- 
nefies,  and  under  hand  and  fcal,  bccaufe  the  words  of  «bc 
power  are  not  by  will  or  iia'd  in  the  prcfciice  of  two  witnefil^ 
but  I'y  will  cr  ether  ivrititrg. 

Now  the  words  ctker  nvrUifig  may  be  fet  in  oppofitioA  to  *• 
will  properly  made,  and  may  refer  to  fiich  a  paper  as  (he  haskfe 
behind  htr,  and  proves  ftrongly  that  flie  ought  to  have  execuftJ 
even  this  paper  under  feal,  and  in  the  prefcnce  of  two  witncftii 
He  cited  for  this  purpofe  the  cafe  of  Dofttit'  v.  Thurlani  if* 
IV HIS.  ^q6. 

Mr.  Attorney-General  in  reply  faid,  If  your  Lordfliip  thinb 
this  ought  to  be  propounded  to  the  fpiritual  court  firft,  w« 
will  not  difpute  It,  but  are  very  willing  to  try  i:  there. 

There  are  two  forts  of  inftruments  by  which  flic  might  exccuW 
tliis  power,  the  one  a  will,  the  other  a  writing. 

Theinvelling  it  in  truftees*  hands  before  her  marriage  Ihewi 
her  intention  of  preferving  an  abfolute  power  over  her  property 
and  to  prevent  her  hufband  from  c\cr  intermeddling. 

If  this  is  a  will  proper  to  be  proved  in  the  fpiritual  court,  i 
is  in  effeft  admitting  it  to  be  a  will  within  the  meaning  of  di 
power,  becaufe  it  is  very  well  known  that  they  have  no  authorit 

(0  If  iliould  fccm^from    fome  of  the  faid,   that  z  feme  covert  m\^X,  not  ml 

caifs  that  the  execution  of  a  power  by  a  make  a  writing  in  the  natme  of  t  wiF 

Urne  co-ViTt  h  confiderd  as   a  tejuimentary  but  nllo  a  /r#/>/r  will;  if  foch  will  b 

ti  if.rjiiii^n,  and   not    properly  as  a  w/V/.  made   with  tiie  confent  of  the  hufbio^ 

i^ottn  V.   Laytft    2  y,  ff^,  624.  Ut-niy  V,  See    alio   Marivt   v.   Kin/mam^  Cn.  Ctt 

i'bilifs,  a.itc  2  voL   49.  Seutithy  v.    i^iQue-  219.  Henly  v.    Philips^  mute   2  vof.  4J 

/Mk/r,    2  i'tf,  6i2.  ytnkhi  v.    iykitehcvfe^  Oke    v.    tJtmfb^     I   yej\     139*    ^ttrne    1 

I  Burr.  4;  I.      However  in    Marlhomugh  For/jth,  DougL  707. 
V.  (JGiklpbirty  z  Fef.  75.     JLord  ILvJinicic 
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)  meddle  with  an  execution  of  a  power  by  deed  in  the  Iife-time  Rot*  v.  Ewm, 
r  die  perfon^  which  is  to  be  under  hand  and  feal,  and  where 
ro  witneiies  arc  neceiTary. 

He  then  endeavoured  to  diftinguiQi  this  cafe  from  Dormer  v. 
Tmrland, 

herd  Chancellor    a(ked   the  Attorney-General,    whether   he 
lought  that  cafe  would  have  been  held  good^  if  there  had  been 

0  proof  of  a  publication  of  the  wilL 
He  faid  he  thought  it  would. 

The  Chancellor  denied   it,  and  mentioned  the  cafe  of  Mr.  ffl"]*"?!*^  "^ 
Hifldltflm  of  dirtfr-w^// in  the  court  of  King's  Bench,  which  was  the*exe«uUoj!  of 
trial  at  bar  upon  die  will  of  his  uncle;  and  the  only  queftion  awiU^audnoc 
ras,  whether  the  teftator  publifticd  it,  for  there  was  no  doubt  of  ^J^"*""*^ 
is  executing  it  in  the   prefenee  of  three  witneiies,  or  their  at* 
4iQg  it  in  his  prefenee,  which  (liews  xha^t  publuatiGn  is  in  the 
jeofthelaw  an  eflentialpart  of  the  execution  of  a  will^  and 
tot  a  mere  matter  of  form. 

LoiD  Chancellor,  [  i6t  ) 

There  are  two  queftions  in  this  cafe. 

Firfi,  Whether  this  power  is  csfpable  of  being  executed  by  any 
aper  purporting  to  be  a  will. 

Secondly,  Whether  the  plaintiiFs  are  proper  to  come  into 
11  court  before  the  will  is  propounded  to  the  fpiritual  court, 
which  I  have  already  given  my  opinion. 
But  there  is  a  queftion  which  is  more  material,  and  goes  to 
e  mtrits,  that  taking  it  one  way  or  other,  whether  as  a  ivi/l 
P^  nvriiifig^  the  folemnity  of  fealing  and  attefting  are  ne* 
6ry  to  both.  • 

1  am  of  opinion  the  latter  words  in  the  claufe,  under  her  hand 
ifeal  to  be  atteftedby  t^vo  or  more  credible  witnejfes^  arc  referable 
well  to  the  will,  as  to  the  other  writing. 

Firft,  upon  the  intention  of  the  parties  themfelves,  and  from 
*'  itafon  of  the  thing. 

Tben  m  trufi  to  transfer  the  other  moiety  untofuch  per/on  or  per-' 
Si  and  to  andforfiich  ufes^  intents  andpurpojes^  and  infuch  man^ 
''OS  the  faid  Ann  Jbould^  tti  and  by  her  loft  will  and  tejlament 
wrtfiw^,  or  other  writing  under  her  hand  afidfealj  to  be  atfefied 
^  or  mare  credible  witnefeSj  notnuithfianding  her  intended  cover^ 
•',  /wttT,  appoint  or  declare f  and  for  want  offuch  diteElion^  limi- 
■M  or  declaration^  then  in  trufi  to  transfer  all  fuch  flocks  to  the 
^fstoes  or  adnumjirators  of  the  faid  Ann. 

This  is  one  entire  fentcace,  and  being  fo,  tlie  words  are  na- 
faHy  referable  to  both. 

Therefore  the  obfervation  on  the  word  or  being  a  disjundiive, 
not  material  in  this  cafe. 

Ihe  meaning  of  framing  it  in  this  manner,  was  to  give  Mrs. 
!«r  a  greater  ladtude  than  the  words  willin  writing  only  would 
tdooe. 

iWe  words,  to  be  attejed^  are  as  proper  to  a  will,  as  to  any 
er  writing; 

fow  if  this  claufe  had  been  flopped,  there  would  have  been 
^  after  the  word  writings  and  another  con^ma  after  the 
^  X*  a  word» 
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%of  v.ZwiB.  words  ether  writings  and  tlie  next  words  by  this  means  wouldi 
according  to  grammatical  conftru£kion,  relate  clearly  to  Attn 
both. 
[  163  ]         I  do  not  deny  the  worjs  may  be  conftrued  in  another  fenfc, 
but  would  be  much  more  drained  than  the  other. 

I  take  it  that  the  fettering  ^nd  clrcumfcribing  powers  of  this 
kind  arife  from  jealoufies  on  both  fides. 

Firft,  On  the  fide  of  the  next  of  kin,  that  the  hufband  maj 
have  fuch  influence  over  her,  as  to  prevail  upon  her  to  do  foine 
z€t  to  difpofe  of  this  money,  which  would  prevent  their  having 
the  benent  of  it. 

Secondly,  The  hu{band  might  apprehend)  that  there  miglt 
be  fome  undue  methods  ufed  by  her  near  relations,  to  furpme 
her  into  an  z&  which  might  deprive  him  of  the  advantage  he  rx- 
peAed  from  her  fortune. 

Now  this  intention  is  the  mod  rational,  for  in  the  execution 
of  a  power  every  fenfible  perfon  would  chufe  to  annex  fuch  cir^ 
cumftances  to  it. 

The  cafe  of  Dormer  v.  ThurlanJ^  In  a  P.  Wmj.  Is  a  much 
ftronger  cafe  than  the  prefent. 
Bealinf  i^U  Though  fealing  is  not  neccflary  to  a  will,  yet  being  a  circum- 

•'^€1^*^10^  ftance  required  by  the  power  in  that   cafe ;  Lord  Chancellor 
bedifpen^i       King  held  that  It  could  not  be  difpenfcd  with  ( 1 ). 

There  is  nothing  that  requires  fo  little  folemnity  as  the  making 
a'will  of  perfonaleftate  according  to  the  ecclefiaftical  laws  of  this 
realm,  for  there  is  fcarcely  any  paper  writing  which  they  will  not 
admit  as  fuch. 

But  in  this  cafe,  f  o  rcje£l  fo  material  a  part  of  the  power, 
provided  as  a  ncceflary  caution  in  the  deed,  in  order  to  pre- 
vent a  difpofitioh  by  furprize  or  undue  means,  is  what  this 
court  cannot  warrant,  therefore  I  ought  not  to  difpenfe  with 
thefe  circumftahces  in  the  execution  of  the  power }  for  if  this 
(hould  be  conftrued  not  to  refer  to  a  will,  the  huiband  might 
as  well  have  allowed  her  to  difpofe  of  it  without  any  reilrlAions 
at  all. 
•  The  cafe  of  Dormer  v.  Thurlntid  *,  is  an  authority  in  point; 
if  any.  thing,  the  prefent  is  llrongcr  in  favour  of  the  defend* 


*  Baron  and  feme  feifed  in  fee  in  right  of  the  feme,  by  deed  and  fine  iettled  the 
prcmifl>t  :othettfe  of  the  baron  and  itmt  tW  cheir  Uvet»  remainder  to  the  firili  &^* 
ion  in  tail^  remainderlo  the  daughters  in  tail,  remainder  to  the  huiband  and  wife  aud 
their  heirs,  with  power  to  the  baron,  during  the  joint  lives  of  him  andhiswifet  ^tf 
his  Jail  will|  01  aBy  Mrrlting  purporting  t*  be  his  lait  will,  under  hand  and/w/|  ancfted 
by  three  witnefles;  if  baron  dies  before  hit  wii^>  to  cha/ge  the  premiflea  wichsoooA 
The  like  power  (tnuutu  mutandis)  to  the  wife,  if  ihe  die  £rft,  to  charge  the  premiHiu 
"with  the  like  fum  \  huiband  by  will  under  hi<  hand  attefted  by  three  witoeflei,  but  ntt 
fudtdy  charges  the  preroifles  with  aooo  /.  ]ield  void,  being  without  0  JmI*  JDtmer  v. 
T'hrlmd,  %  P.  H^mt.  506. 


( 1 )    See  MacAdam  v.  Logan^  3  Bre^  Qha,  Rrp.  3 10. 


anfj 


in  the  Time  of  Lord  Chancellor  Harjdwickb.  i6^ 

inty  becanfeit  agrees  with  the  clear  intention  of  all  the  pardeSj  K>ots  y.  Ewei. 
that  there  fliould  be  the  ceremony  of  fealing  and  attefting  by  wit- 
nettcSf  for  the  reafons  I  have  before  giren^  and  therefore  I  muft 
di(miG»  the  bUl>  but  vrithout  cofts. 


T 

fcdua 


Ex  parti  Bpwes,  July  a6,  1744*  Cafe  51. 

H  E  application  wasy  for  an  infant  truftee  to  join  in  fuf-  a.  Cante  t  vol. 
ferine  a  common  recovery,  to  make  a  conveyance  ef-  ^s»  nott  i. 

**  '  AninfanttniAee 

aajrlcYyafioe, 


luaL  ^  ^^^ 

bnt  doubtful whetktr  he  tmUthx  a  fecovery  wlthouu  pciry^. 

Lo»D  ChAMCELLOR,  v^    tr   ^"^^^^^ 

It  has  been  held  that  an  infant  truftee  may  levy  a  fine,  w^txa/^^^  c'*^^^^^ 
the  aft   of  parliament,    7    Ann.   c.    if.    exnpowering  infant 
traftees  to  convey  eftates,  and  the  judges  may  take  it,  and  it 
cannot  be  rererurd  but  upon  infpeftion,  and  during  his  non- 
age. 

Botldoabt  whether  judges  would  permit  an  infant  truftee  to 
fufier  a  ftcorery,  onlefs  he  procured  a  privy  feal  for  that  purpofe 
(I)- 

But  howerer  I  (hall  pen  my  order  in  this  general  man« 
ner. 

That  all  parties  are  to  concur  in  all  neceflary  afts,  for  the  in* 
fant^s  fsfiering  a  common  recovery,  in  order  to  make  fuch  con- 
vejance  eflFedual  (a). 

(0  Sed  'viJg  Ex  parte  JohnfoM,  poft.  («)  Reg.  Lib.  A.  1743.  fol.  537. 

5S9.    £sr  fmru  SmitL  Amb.  624 . 


Att66mintbe  Name  rftbtAttoruiy  Gineral,at  tie  Relation  of  Gray    Cafe  52. 
aiioiterf^cn  behalf  of  the  Charity^  verfus  Sir  John  Loci  and  others^ 
fruflees  of  Magdalen  College  on  Blaclheath,  under  tbe'Will  of  Sir 
JohnMorden,  July  26^  ^744- 

Lord  Chancillor, 

ATprefent  the  queftion  is,  whether  I  fliould  be  warranted,  The  court  will 
.  on  fuch  an  application  as  this,  to  take  a  previous  ftep  to  ^e  wJlfowfor'' 
reftore  thefe  perfons  to  their  pbces  in  the  college.  an  amotion  of  a 

pcnfioaer  from 
anhol^tal,  with  the  lame  nicety  as  If  the  freehold  of  the  periba  W4»  tn  ^ikAvoo* 

It  is  mcumbent  upon  this  court  to  fupport  the  charity. 

It  is  likewife  incumbent  on  them  to  maintain  and  guard 
^  power  of  thofe  who  have  that  authority  from  the  do- 
nor. 

For  it  would  be  of  bad  confequence  to  the  charity,  if  the 
'^i^ty  of  perfons  intrufted  with  the  management  of  the 
^tji  was  upon  every  inftance  to  be  enervated  and  broke 
iato. 


L3  If 
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Att«»w«y       If  there  were  to  be  the  fame  niceties  oWcrved  upon  the  amotion 
^*  LocK^  ^'   ®^  ^^^^  ^^  ^^^  pcnfioncrs  of  an  hofpital,  as  if  they  had  turned 

out  a  perfon  from  a  freehold,  no  man  of  fortune  or  abilities  wouU    ' 
undenake  fuch  a  truft.  | 

Sir  Jobn  Morden  has  not  left  the  power  of  vifiting  to  his  heir,  ^ 
but  has  made  a  perfefl  conftitution  of  this  charity  ( i  )•  \ 

Now  this  is  very  material  to  the  iirft  and  great  queftion^  the 
authority  of  the  truftees. 

They  and  the  furvivors  are  to  have  a  power  to  place  and  dii^  i 
place  the  chaplain,  treafurer,  and  other  officers  and  mcrcfaantii  j 
Uc.  at  their  will  and  pleafurc.  j 

They  have  a  power  to  make  by-laws  and  rules  for  the  regulatiif 
of  the  charity,  and  for  the  government  and  condud^  of  the  houfi^     ' 
which  is  a  very  general  power  \  then  he  dire£ls  the  faid  govern- 
ors and  vifitors  mall  and  may  vifit  the  faid  collegc^once  a  yearj 
or  oftner  if  they  think  fit.     . 

At  which  time  they  are  to  infpe£):  the  treafurer's  account^ 
and  alfo  to  examine  into  the  behaviour  of  the  chaplain,  {^^ 
and  if  they  find  they  have  a£led  difhonedly  and  improperly!  tO 
difplace  them,  and  put  other  pcrfons  in  their  room. 

And  likewife  if  they  find  any  merchant  immoral^  guilty  of 
drunkennefsi  i^c.  they  (hall  and  may  remove  them. 
*f  l^*'"^  *"  The  firft  objeftion  is,  that  this  is  within  the  cafe  of  Sutt&i 
wc  iccouRulic^  vcrfus  Colefieldy  determined  HilL  ii  Car.  and  Duk^s  Ciar. 
tothiscourty  1^/68,  6f.pL6.  I  agree  that  where  there  are  governors  who 
IT^^^d^^*  arc  vifitors  likewife,  fo  far  as  relates  to  the  eftates  of  this  cJurilyi- 
they  are  fubje£l  and  accountable  to  tliis  court. 

There  are  two  forts  of  authorities  here. 

One  as  to  the  management  of  the  eftate  and  revenue ;  tlift 
other  as  to  tlie  management  and  government  of  the  houfe. 

In  the  latter  they  are  abfolute,  and  not  controllable  by  thil 
court  \  and  is  like  the  cafe  of  the  jiUorfity-Generai  vcf{us  Pria  {l)% 
which  came  before  me  the  13th  of  of  July  1 744,  where  I  waS 
of  opinion  that  the  power  of  vifiting  was  abfolute  in  the 
Warden  of  All  Soulsy  and  this  court  had  no  right  to  inter* 
pofe. 

As  to  the  queftion,  whether  they  have  an  arbitrary  power  to 
remove  at  pleafure,  I  will  give  no  abfolute  opinion,  but  I  am  in- 
if%6   '\     ^^"^^^^^  think  they  h^ve  fuch  a   power  of  removing,  widuMit 
■'     hearing  or  giving  any  reafon  for  fo  doing. 

My  reafons  arc  thefe : 
'^  By  the  conftitution  of  this  charity  they  have  a  power  of  remo- 

ving the  chaplain,  treafurer,  and  other  officers,  at  their  will  and 
pleafure. 

If  it  had  retted  there,  there  is  no  doubt  but  they  might  have 
done  it  \  but  it  is  infilled  by  the  Attorney  General  that  there  is 
another  claufe  rcftraiuing  them. 

(l)  FiiU  Attwney  Cemral  v.  Mqftcr  and         (t)  Ante^  loS.  8.  C. 


In  the  Time  of  Lord  Chancellor  Hardwicke.  i(S^ 

But  I  think  the  latter  claufe  is  not  a  reftraining  daufe,  or  Attoxnxt 
i?C5  them  le&  power,    but  only   lays   an  injudtion  or  obli-  ^*^"^^  ^' 
adon  upon  them  to  remove   for  fuch   general  oiFenccs,  and 
avesthem  in  every  inftance  befides  to  a£l   at  their  difcre* 
on. 

But  afterward,  in  their  general  local  vifitation,  they  are  to  call 
le  treafufer  to  account. 

This  they  might  have  done  by  virtue  of  their  being  governors, 
tid  therefore  it  is  an  injunQion  upon  them  to  infpett  the  trea-. 
irer's  accounts,  btc 

Are  they  to  remove  the  officers  and  fervants  for  an  offence 
ttt  muft  be  fupported  in  a  court  of  juftice,  with  the  fame  lej^l 
ieety  as  in  the  cafe  of  a  freehold  ? 

Is  the  chaplain  or  treafurer  an  officer  for  life  ?  ^ 

They  would,  if  fo,  be  equally  reftrainedfrom  removing  them 
ithe  merchants  themfelves. 

As  to  rfe  merchants t  if  guilty  of  drunkennefs  or  any  debauche- 
j,  dien  they  (hall  and  may  by  writing  under  hand  and  feal  turn 
iiemoiit. 

The  words ^/&tfi/  and  may  in  general  ads  of  parliament,  or  in.ShMlIs^maf  In 
iiivate  eonftittttions,  are  to  be  conftrued  imperatively,  thtymttfi  ^^^ofpariia- 
anoTCthcm.  wtcconftitu- 

tionti  tre  co  be  conftrued  imptntivel)  (i). 

Upon  the  whole  of  this  point  lam  of  opinion  that  there  is  a    ~ 
Koml  power  of  amotion,  but,  as  I  faid  before,  the  founder 
Eiilaid  an  obligation  upon  them  to  turn  out  for  the  tnajora  cri^ 
siwai  if  I  may  fo  call  them. 

Next  as  to  the  relators  ;  and  iirft,  as  to  Mr.  Gray. 

It  has  been  faid  that  this  is  only  a  decent  application  for  an  ac- 
coamof  the  charity. 

But  I  think  the  letter  he  fent  to  the  governor  is  very  grofs,    .    ^     <| 
and  almoft  a  libel,  for  faying  that  they  hzYc/fteen  thoujaud  odd   I  '^7  i^ 
iimindpoundj  in  their  hands,  certainly  carries  a  refleflion  with 
it. 

Tie  other  two  relators  admit  themfelves  to  be  privy  to  the 
kltcr. 

The  great  difficulty  with  me  is  the  danger  of  making  a  prece- 
<kQt  of  reftoring  a  mere  penfioner  of  an  hofpital,  upon  the  ap- 
plication of  the  penfioner  himfelf. 

Confider  what  number  of  great  hofpitals  there  are  in  this  king« 
<Ioai,  and  how  bad  the  confequence  would  be  for  me  to  examine 
|oo  nicely  into  thefe  amotions ^  as  if  the  freehold  of  a  perfon  was 
u^qneftion. 

The  governors  of  thefe  hofpifals  every  day  turn  out,  and  put 
^\  and  there  would  be  no  end  of  fuch  inquiries,  and  would  l^  a 
Bo^aas  of  overturning  thefe  charities  abfolutely. 

This  is,  as  has  been  very  juftly  faid,  to  make  a  decree  before 
oe  caufe  is  heard  upon  motion,  and  even  before  an  anfwer  is 
pUin. 

(l)  Stamper  v.  Millar,  fo/l  212. 

L  4  Suppofe 
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ATToiKir  Suppofe  it  was  ah  information  agatnft  a  fchoolmafter;  would 
^"IJctl^  ^*  *®  ^^^  ^"^"  ^"*  out  ?  Or  would  they  leftore  him  upon  a  mo- 
tion* without  hearing  the  caufe  ? 

If  you  wil)  compare  it  to  cafes  at  law,  compare  it  througb« 
out. 

Suppofe  a  mandamus  from  the  court  of  King's  Bench  to  tc« 
ftore  a  perfon  to  an  office^  would  the  court  in  a  fummary  waj 
do  it  without  examining  regularly  into  the  merits  of  the  cafe  t 
Certainly  not. 

It  would  be  a  much  kfs  prejudice  to  the  foundation,  if  one 
of  thefe  penfioners  (hould  be  turned  out  wrongfuUy,  than  that 
the  truftees  and  governors  (hould  be  perpetually  liable  to  have 
every  adion  of  theirs  lifted  and  examined  into. 

But  yet  I  would  recommend  it  to  Sir  Jchn  Loci,  and  the  other 
gentlemen's  confideration,  to  aUow  fomething  in  the  mean  rime 
to  the  petitioners,  that  they  may  not  ilarve,  but  I  will  not  make 
any  order  for  it. 

N.  B.  The  defendants  in  their  petition  this  day  to  the  Mafter 
of  the  Rolls  had  been  allowed  a  month's  time  to  plead,  anfwer  or 
demur  to  the  relator's  information,  fo  as  not  to  demur  alone ;  and 
it  was  ordered  that  all  procefs  of  contempt  for  want  thereof  be  kt 
the  mean  time  ftayed. 


[  1^8  J    £^  p^^g  Bamjlij^    July  30,  1744,  among  the  PetUiont  snLtfm 

nacy. 


Cafe  S^. 


The  JnquifitioH. 


I.e.  poftiS4.    'T^  O  inquire  whether  WilHam  Barnjleyii  a  lunatick,  or  ett- 
s  E^  Ab.  580.      J[   ioys  lucid  intervals,    fo  that  he  is  not  fufficient  for  the 

TK9^  U^   n    ut««  •''  ....       4..^  ...         ^.. 


fociabieof  ^"  government  of  himfclf  and  his  afiairs* 

gorerninf 

kunfcif  ttd  his  lands,  4fr.  11  an  illegal  and  void  rttum  to  m  iaqwfitioo  of  lanacj. 

"    /^^^/'^^^^'  TberHumofthelnfueft. 


/,//y^^ 


That  thcfaid  JVilliam  Barnfej^  at  the  time  of  taking  this  in- 
quifition,  is,  from  the  weaknefs  of  his  mind,  incapable  of  go- 
verning himfelf  and  his  lands  and  tenements,  and  has  been  fo 
from  the  8th  of  Aprils  ^7379  ^"d  upwards,  but  how  and  in 
what  manner  the  faid  Mr.  Barnjley  became  fo,  know  not. 

The  petition  is  preferred  to  quafli  the  inquiCtion  as  being  an  it 
legal,  and  a  void  return. 

Mr.  Attorney  General  for  the  petition. 

There  are  four  grounds  of  lunacy,  according  to  1  Injl. 
847.  /7.  and  Bevarlef^  cafe,  4  Co.  123.  b.  Sickvefs^  Griefs 
Accident^  and  Drunkcnnefs  \  none  of  thefe  are  memioncd  in  the 
return. 

In 


la  die  Time  of  Lord  Cliancellor  Hardwiccs^  i6S 

b  a  cafe  ex parU  Fnak  (t)^  January  ii,  17329 the  jury  upon       S»  farta 
tn  inqutfition  there  found  that  by  Ins  appearance  he  was  not    ^^■"■'•^y* 
ahrap  in  his  fenfes  as  other  men  be^  and  that  it  arifes  from  Fear 
and  Provocaiim. 

Tins  was  quafieJL 

Ex  party  Harvey^  Fehruary  269  il33%  7  ^-  ^*  There  it 
was  found  thaitjbe  is  not  of  fufficient  underftanding  to  manage 
lierown  affain* 

This  was  quafhed  by  Lord  TaOct. 

In  a  calc  that  came  before  the  coart  on  the  4th  oiMay  17339 
the  finding  was,  that  fhe  is  fo  weak  in  her  judgment  and 
nnderftanding  that  ihe  is  not  capable  of  managing  her(elf  and 
her  eilace,  and  has  been  imder  the  lame  weakncis  for  twenty 
years  laft  paft. 

In  this  a  committeefliip  was  granted;  this  amounts  to  no 
more  than  a  ^itctAcntfubJUentWy  tor  it  was  never  controyerted. 

Rtkere  AJbtQfi  the  Sth  of  December  found  not  a  lunaticv,  out 
MK^taUr^  this  was  qua/bed.  i  <^9  J 

Bm parte  Reaij  July  7,  1654,  the  pcrfon  being  not  found  by 
ezprds  words,  whether  he  is  a  lunatick  or  not^.  was  likewife 
qnaflied. 

Mr.  BrewXf  of  the  fame  fide^  cited  2  Jhft.  405*  and  chat  the 
setom  in  the  inqueft  in  the  precedent  of  1654,  found,  that  he 
was  not  fufEcient  to  manage  his  perfon  and  eftate,  and  becaufe 
they  did  not  find  exprefsly  that  he  was  a  lunatick^  the  court  held 
it  did  not  fall  within  the  inquifition,  and  qtafhed  it. 

Mr.  Noel,  of  the  fame  (ide,  mentioned  the  lace  a£t  of  parlia* 
ment,  where  an  incapacity  of  marrying  is  made  the  confequcnce 
of  a  perfon^s  being  found  a  lunatick. 

As  the  zci  ufes  the  word  lunatick  only,  it  would  be  of  danger-  ' 

oos  coniequence  to  add  a  difierent  fort  of  lunacy  here,  and  un- 
der the  a£lrof  parliament. 

Mr.  WilhrcJjam  of  the  fame  fide. 

That  there  muft  be  an  abfoluts  finding,  and  that  they  cannot 
find  an  inference  only,  without  finding  a  pofitive  i^6t• 

In  the  cafe  of  i>^/Mii/ verfus  Dennis^  2  Sand.  352*  on  a  writ 
of  dower  it  was  infilled  (he  was  idiota^  and  pleaded  that  fhe  was 
fauM  mentis. 

He  (aid  he  mentioned  diis  to  (hew  that  found  mind  was 
of  certain  fignification,  and  known  in  our  law  i  and  that  you 
cannot  in  jJeading  fay  that  a  man  was  lunaticus^  but  nen  /ana 
mentism 

Here  it  would  be  impol&ble  upon  the  inquifition  to  know 
what  ta  plead. 

And  if  the  court  (hould  break  that  great  land-mark,  that  a 
perfon  to  be  a  lunatick  muft  be  found  to  have  forae  degree  of 
onfound  mind,  they  would  not  know  how  to  ftop* 

Mr.  Solicitor  General  of  the  other  fide. 

(l)  Sel.  Ca.  aa.  ^7. 
3         ^  That 
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F<  forte  That  this  return  is  agreeable  to  many  precedents,  and  agr^c- 

9a«ns£kt.      ^y^  ^ij-^  ^^  rcafon  that  3  commiflion  fliould  ifluc  upon  tlii# 
inquifition. 

The  order  was  made  upon  the  28  th  of  ^r//Iaft,  the  attend* 
aUce  upon  the  inquifition  was  by  counfel  on  both  fides,  that  it 
took  up /even  daysy  and  the  jury  were  unanimous. 
[  173  ]  In  the  notion  of  the  old  law  and  writs,  one  of  which  is 
to  inquire  de  idioU^  and  the  other  de  lunatico^  he  muit  be  found 
one  of  thcfc. 

Tlie  counfel  for  the  petitioner  infill  that  the  return  of  the  in- 
quifition muft  be,  that  he  is  or  is  not  an  ideot,  that  he  is  or  if 
not  a  hinatick ;  and  in  fupport  of  this,  they  cited  a  precedent 
during  the  ufurpation. 

The  court  in  thefe  determinations  found  themfelves  upon  this» 
that  the  inqueft  did  not  in  exprefs  words  find  him  a  lunatick. 

Lord  Chancellor, 

The  commiffions  are  framed  in  analogy  to  this  writ,  and  if 
tlie  inquifition  is,  whether  he  is  a  lutiaticky  theyxannot  find  him 
an  ideot  r  hut  there  muft  be  a  new  commiflion; 

Mr,  Solicitor  General. 

The  law  having  varied  it  under  thcie  two  heads,  and  the  jurjr 
being  doubtful  whether  in  confcience  they  could  find  him  a  la- 
natick,  the  court  in  many  precedents  allow  the  jury  not  to  find 
him  in  exprefs  terms  a  lunatickV 

In  the  cafe  Ex  parte  Pauncefort^  OBoher  11,  1725,  the  inqui- 
fition returned,  ejl  infamt  mentis^  Ht  Jic  deprivatus  rationis  H  itn 
telle ff us f  ita  quod  regsmini  fui  £5"  ipfius  fiatus  fui  otnmno  incapax 
exiftit. 

It  was  allowed  to  be  a  good  finding,  and  the  commifliott' 
ifliied. 

Your  Lordfliip  too  proceeded  upon  this  reafoning  in  the  cafe 
of  Afiton. 

IVJr,  Clarhe  of  the  fame  fide. 

That  the  court  have  excrcifcd  a  more  liberal  ufc  of  this 
power,  as  (landing  in  the  place  of  the  crown,  and  if  the  gentle- 
men ihould  prevail  to  overturn  this  finding,  it  would  fhake  all 
the  determinations  for  a  century  part. 

That  wegkncfs  of  body  in  wills,  is  put  in  oppofition  to 
foundnefs  of  mhid,  and  therefore  if  this  had  been  an  inquifition 
in  Lattn^  they  would  have  ufcd  infanitas  mentis. 

Lord  Chancellor, 

I  much  doubt  whether  this  would  exprefs  weaknefs  of  mind,* 
and  if  it  ought  not  to  have  been  infirmitas  mentis. 
C  ^  7  *  J  Mr.  Clarke  :  That  faying  from  the  weaknefs  of  his  mind  he 
is  incapable  of  managing  himfelf  and  his  fortune,  is  faying  the 
fame  thing  as  that  he  is  weak,  and  that  he  is  incapable  of  ma*' 
naging  himfelf  and  his  fortune  with  proper  averments ;  ami 
that  this  is  warranted  by  grammatical  as  well  as  an  equitable 
conftruclion. 

That  the  cafe  of  AJbton  did  not  come  before  the  court  fut 
Jdentt9^  but  upon  a  fecond  finding  of  the  inquifition,  for  my 
Lord  Talbot  was  not  fatisfied  with  the  firft* 

Lord 
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Lord   ChANCELLORi  Ex  parte 

Though  I  um  defirous  of  maintaining  the  prerogative  of  the      *^^^\^^' 
crown  in  its  luft  and  proper  hmits*  yet  at  the  fame  time  I  muft  The  court  cau- 

,  rt-  jr  jri.  ^'^^^  ^  extend^ 

have  a  care  of  makmg  a  precedent  on  the  records  of  the  court,  ing  the  pre- 
of  extending  the  authority  of  the  crown,  fo  as  to  rellrain  the  rogativc  or  the 
liberty  of  the  fubjed,  and  his  power  over  his  own  pcrfon  and  ^cft*ri!/h«**ii^ 
cflatc,  further  than  the  law  will  allow.  bcrty  of  the  " 

iubjedty  orhU 
power  over  klmiUf  and  his  eftatc>  further  than  the  law  will  allow. 

Notwithftanding  what  has  been  faid  of  the  change  of  the 
law,  I  think  the  prerogative  of  the  crown,  and  the  rule  of 
law  is  (till  the  fame,  and  cannot  be  altered  but  by  a£l  of  par- 
riamenty  for  it  is  only  the  form  of  returns  that  is  changed  by 
this  court.  > 

The  queftion  is,  Whether  here  is  fuch  a  finding  returned, 
is  will  intitle  this  court  to  take  the  care  upon  them  of  Mr. 
Bamfitfh  pcrfon  and  eftate.  Vide  the  words  of  the  inqulfition 
as  before* 

Now  it  is  certain,  and  Is  admitted,  that  this  is  a  departure 
from  the  dire£tion  of  the  commiiSon,  for  the  commiflion  is  to 
inquire  whether  he  is  a  lunatick,  or.  with  lucid  intervals,  fo 
that,  6^r. 

But  though  the  return  difiefs  in  words,  yet  If  there  are  equi- 
pollent words,  it  will  not  be  fuch  an  obje£tion  as  will  quafli  the 
inqaifition. 

For  It  is  not  a  variance  in  th«  words,  but  in  the  fenfe  and 
mcaiung  that  will  quafh  it. 

Now  it  muft  be  admitted,  that  the  modem  precedents  have  7^^  umfonn 
(departed  from  the  ancient  form,  which  was   before,   tliat  they  return  in  in- 
'nuft  return  whether  he  is  lunaticus  vel  mn :  And  I  was  appre-  S"»fition8  of !«- 
i^nCvc  that  the  form  had  been  too  various,  but,  upon  fearch,  afcw'inftanccs, 
^  Was  glad  to  find  that,  except  in  two  or  three  inftances,  the  is/«»/t/k«:,»c« 
^tura  has  been  that  he  is  lunaticus^  or  tton  compos  metitisy  or  '^j^lTZTZ  ^ 
^'i/oMit  mentis^  or,  unce  the  proceedings  have  been  in  hngltjb^  of  or,  fincc  the 
**iifound  mind,  which  amounts  to  the  fame  thing.  ^E^^rf^i  *" 

And  I  fliall  defirc  that  they  may  ftill  continue  fo,  or  elfe  it  foundmind?"" 
will  introduce  great  uncertainty  and  confufion. 

In  conftant  experience,  where  a  caufe  comes   on  here,  upon      [  172  3 
^  fuggeftion  of  a  perfon's  being  impofed  on  by  weaknefs,  when 
^c  counfel  are  afked,  do  you  proceed  on  the  infanity,  the  an- 
fWer is  always.  No!  We  go  upon  fraud  and  weaknefs  only; 
^ii<i  this  is  the  invariable  diftin£lion  in  caufes  of  that  kind. 

Poflibly  the  law  may  be  too  ftriG,  and  it  mieht  be  ufeful  in  ufrful  ia  fomer 
^^nic  cafes,  that  a  curator  or  tutor  fliould  be  let  over  prodigal  *="^'^^»  */A^"5*: 

"^txA  1  r  •       1.        •   •!  f  r  o       tor  could  be  fef 

^ntx  veak  perions  as  m  the  civil  law.  .  over  weak  per- 

-  Confider  the  modern  cafes,  and  the  rule  the  court  goes  on  in  fons,  as  ia  the 
*ofc  cafes.  '^^^^^^*^- 

^  III  two  of  the  inftances  ex  party  Halfey^  and  ex  parte  Paunce^ 
''^^^  the  inquifidou  found  that  the  parties  were  incapable  of 
^^Xiaging,  t^c. 

Which 
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Ex  partt  Which  was  finding  the  cfFe£l,  as  was  truly  faid^  inftead  of 

Ba*h.l*t.     ^ecaufc. 

But  that  wag  not  the  ground  of  quafliing  it,  but  qua(hcd^ 
becaufe  it  was  not  a  fuSicient  finding  of  tlie  lunacy  by  Lord  5^x7^0/. 

Em  parte  Pauncefort  was  before  me  and  quafhed  for  the  fiune 
reafon. 

The  other  two  were  a  fecond  finding  in  the  cafe  of  HalfejisA 
Mrs.  Wain  cafe. 

I  own,  if  they  had  come  before  me,  I  (hould  have  doubted, 
whether  this  fecond  finding  ought  not  likewife  to  have  been 
qua  (lied. 

There  is  a  departure  from  the  legal  words,  for  the  jury  do 
not  find  that  {he  was  non  compos  or  of  infant  mind ^  but  only  v/f^i* 
mfs  for  the  laft  twenty  years. 

Lord  Talbot  granted  the  commiflion,  but  however,  I  muft 
talic  ihis  as  a  commiflion  which  palTed  fuhjilentto^  for  no  coun- 
fcl  were  heard  upon  it,  and  therefore  it  is  no  precedent ;  and  I 
believe  I  fhould  have  done  the  fame,  as  it  was  applied  for  at  die 
unanimous  requeft  of  all  the  friends  and  relations. 

The  finding,  thatjhe  was  not  capable  of  given  anfwers  to  tbe 
mojl  eafj  queflionsy  was  improper. 

But  my  Lord  Talboty  I  dare  fay^  laid  no  ftrefs  on  this,  be- 

E   ^73  3      c^ufc  it  is  a  finding  of  evidence,  which  a  jury  ought  not  to  dO| 

but  to  retvrn  the  fa£l,  or  if  they  do  return,  that  (he  is  not 

capable  of  anfwering,  l^c.  they  (hould  exprefsly  ftatc  the  qucf- 

tions  themfelves. 

The  other  cafe  of  Mrs.  IVall  was  a  much  weaker,  they  find 
her  wofn  oi/t  luith  age^  and  incapable  of  managing  her  own  a^airt. 

Now,  as  thej  have  not  applied  the  being  worn  out  with  age 
to  hr  mindy  (he  might  be  bedrid  only,  and  yet  of  good  under- 
(Iwnding,  and  Capable  of  dircfting  her  affairs. 

Then  it  will  come  to  this  queftion,  Wliether  the  finding 
in  the  prefent  cafe  is  of  the  fame  fignification,  and  equivalent 
to  finding  Mr.  Barnfey  a  lunatick,  non  compos^  or  of  unfound 
mind. 

There  are  various  degrees  of  weaknefs,  and  ftrcngtli  of  mind, 
from  various  caufes. 

There  may  be  a  weaknefs  of  mind  that  may  render  a  man 

incapable  of  governing  himfelf,  from  violence  of  pafifion,  and 

from  vice  and  extravagancies,  and  yet  not  fufficient  under  the 

rule  of  law,  and  the  conllitutions  of  this  country,  to  direft  a 

commilTion. 

^1^*!^°^*!^  Being  non  compos^  of  unfound  mind^  arc  certain  terms  in  law, 

it  meant  by  Mff    ^'^^  import  a  total  deprivation  of  fenfe  ;  now  weaknefs  docs  not 

cm^t  or  \nj0ne^  Carry  this  idea  along  with  it;  but  courts  of  law  underftand  what 

dettimijwteif  *    **  "^^*"^  ^Y  ^^^  compos^  or  infane^  as  they  are  words  of  a  dcter- 

cificatioo.       *  minatc  fignification. 

My  Lord  Coke\  definition  is,  that  they  are  perfons  of  mnfant 
,.  metnor\\ 

J^em compos  men-  .^  •    •        r    i  •        i-      o  ^  i.     •       -  ^      « 

f«  is;a  technical        ^^^  compos  mentis  IS  utcd  m  the  Itatutc  of  limitations,  fo  that 
term,  and  now     it  is  legitimated  now  under  fevcral  a£ls  of  parliament. 

dcr  fevcral  afts  OCVCral 

•f  n^rliamciit. 


in  the  Tiir.e  of  Lord  Chancellor  IIardwicke.  173 

S^ersl  words  aref  legitimated  by  act  of  parliament  to  a  par-        M*  P^f* 
tkiihx  icnfc,  which  before  might  bear  a  dilVereut  meaning.  ^a^kslly. 

I  remember  a  cafe  before  the  court  of  King's  Bencli,  when  I  NofirisjuBicianit 
*'as  Attorney  General,  upon  a  par'ion,  where  it  was  direded  pUcahic  toMic' 
ic  Ihould  give  fecurity  ncj}ris  jujliciariis  de  hatico*  court  of  King'* 

Now  this  is  tlic  title  of  the  court  of  Common  Pleas.  Bench, 

TIic  cafe  flood  over  upon  this  point,  and  Lord  Chief  Juftice 
^r^  found  in  Magna  Charta^  that  the  court  of  King's  Bench 
vcrc  called  Juftices  of  our  Bench ;  and  this  was  held  to  have 
0  legithnaitd  the  word,  that  the  pardon  upon  tliis  was  adjudged 
0  be  a  good  one. 

Lunacick  is  a  technical  word,  coined  in  more  ignorant  tiirics,      [   '74  3 
s  imagining  ihefe  perfons  were  afFefted  by  the  moon  ;   but  dif- 
overed  by  philofophy  and  ingenious  men,  that  it  is  entirely 
»wing  to  a  defed  of  the  organs  of  the  body. 

The  reafon  of  tlic  courts  enlarging  the  manner  of  finding, 
irai,  to  avoid  the  diiSculty  of  obliging  the  jury  to  find  ex« 
preb  lunacy,  becaufe  they  might  think  it  more  a  cafe  of 
idiocy,  which  was  equally  a  cafe  that  called  for  the  care  of 
the  court. 

The  reafon  that  Lord  Wenman  was  fo  long  before  he  could 

be  found  fo^  was  the  unwillingnefs  the  jury  had  to  find  him  an 

idiot,  becaufe  of  the  confequence  -,  but  upon  ai>  inquifition  of 

lunacy,  they  found  him  a  lunati,ck  immediately. 

Here  m  traverfe  can  be  taken,  but  an  involved  one,  for  the 

hft  that  mud  be  travetfed,  is  only  the  inability  to  govern  him« 

felf  and  his   affairs,  and  the   traverfe  ought  to   be   upon  tlie 

lunacy  only. 
Therefore   I  am,  for  this  reafon  of  opinion,    that   the  in- 

<Juifition  mufl  be  quafhed ;  and  I  am  extremely  glad  to  find, 

I'pon  fearch  of  precedents,  that  the  court  has  not  gone  further 

^  departing  from  the  legal  definition  of  a  lunatick. 
The  inquifition  was  quafhed  accordingly. 

Carte  verfus  Cartc^  March  Zy   1744.  Cafe  54. 

Q^MUEL  Cartiy  the  plaintiff's  father,  was  a  prebendary  S.  C.  Amb.if. 

oiTachbrooke,  to  which  there  is  a  corps  belonging  that  fell  5/^^cftJ^; 
to  him  in  17  14;  from  that  time,  he,  by  indenture,  demifed   it  Cn^  Ha-d-wickt 
to  one  of  his  children  for  21   years;   and  fuch  child  that  was  tf op'mioii,  the 
t^*med /^if  always  executed  a  declaration  of  trull,  declaring  ^4$  fufhcicnt t« 
that  his  or  her  name  was  made  ufe  of  in  fuch  leafe,  in  trull  for  pafs,  not  only 
tl»c  father  for  fo  many  years  as  he  (hould  live  of  the  term,  and  {^^^^^^^•^^'^ 
t«cn  for  fuch  perfon  or  perfons  as  he  fhould  by  deed  or  will  ap-  \ic\^^^  but  aifo 
FJnt,  and  in  default  thereof,  to  and  among  all  his  children  the  benefit  of 
•equally;  fuch /{^^/i  generally  furrendered  the  leafc  yearly,  i*P<i^'^/^'^^^^^^^ 
^muel  Carte  granted  a  new  one,  plaintiff. 

}^Augtifi  1735,  Samuel  Carte  leafed   the  prcbendal  ellatc  to  J^/^^f^*^ 
"'5  daughter  Sarah^  the  defendant,  who  executed  a  declaration        J^  '    y^j^^ 
?[  truft:  On  the  19th  of  January  1735-6,  Samuel  Cirte  made     '  "^^ '/ J/^o 
r*  will,  and  after  giving  foms  legacies,  bequeaths  to  his  eldcft/J,  A^f^lj:  ^  * 
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C^iTi  T.  fon  Thomar^  the  plaintiff,  all  the  reft  of  his  goods,  chattels,  and 
cilate,  whether  real  or  perfonal,  in  pofleffion  and  reverfion,  and 
makes  him  executor. 
[  175  3  Then  by  a  fupplemental  claufc  :  Item.  It  is  my  mind  and  will, 
that  my  eldeft  fon  Thomas  fliall  have  the  difpofal  of  the  Icafe  of 
my  prebend  of  TachbrookCi  made  to  my  daughter  Sarah,  and  that 
he  ihould  receive  to  him'felf  all  the  profits  and  advantages  ariCng 
and  accruing  from  it.   • 

By  another  claufe,  fubfequent  to  this,  and  which  is  con- 
tended by  the  plaintiff  to  be  made  after  the  24th  ot  September 
1739,  he  therein  takes  notice,  that  he  had  made  his  fon  Thomas 
executor  and  refiduary  legatee,  and  that  if  he  Jhould  be  molefied 
and  profeeuted  by  the  government,  by  which  he  might  incur  afif' 
/eiture,  or  could  not  be  bis  executor ;  then  he  makes  the  defendants 
Samuel,  another  fon,  and  Sarah,  his  daughter,  executors,  and 
gives  them  what  he  gave  to  his  fon  Thomas. 

The  leafe  in  the  year  17359  devifed  under  the  will,  was 
furrcndered  in  17361  and  feveral  new  leafes  were  made  yearly 
until  the  fubflfting  leafe,  the  leafe  in  queftion,  which  was  dated 
the  24th  of  September,  1739,  and  made  to  the  defendant  Sarahj^ 
who,  on  the  fame  day,  executed  a  declaration  of  truft,  id  truft 
for  the  father,  for  fo  many  years  as  he  fliould  live  of  the  term  % 
then  for  fuch  perfon  or  penons  as  he  (hould  by  deed  or  will 
;ippoint,  and  in  default  thereof,  to  and  for  the  benefit  of  the 
defendant  Sarah,  and  every  other  child  of  the  teftafor,  fhare  aill 
(hare  alike* 

The  1 6th  oi  April,  1746,  Samuel  Carte,  the  teftator,  died. 

The  bill  was  brought  by  Thomas,  the  eldeft  fon,  claiming  the 
whole  benefit  of  the  leafe  in  1739,  and  praying  that  the  de- 
fendant Sarah  might  adign  it  to  him  \  and  th>t  if  the  court 
iliould  be  of  opinion  that  he  is  not  intitled  to  the  whole  benefit, 
that  then  he  might  have  a  third* 

The  defendants,  Samuel  and  Sarah,  fay,  that  the  plaintiff  is 
*  only  intitled  to  a  third,  for  that  the  leafe  in  J  739  is  a  revocation 

of  tlie  will,  and  did  not  pafs  by  it. 

Lord  Chancellor, 

The  general  queftion  isj  Whether  the  benefit  pf  the  renewed 
leafe  in  1739,  paffed  to  the  plaintiff,  by  the  will  of  his 
father  in  1735,  either  by  the  original  will,  or  fubfequent  ad- 
ditions to  the  will :  and  this  general  queftion  depends  upon  thefe 
confiderations. 

Firft,  Whether  the  will  of  the  19th  o{  January,  1735-6,  was 
fufficient  to  pafs  not  only  the  truft  of  the  leafes  then  in  being, 
but  alfo  the  benefit  of  the  fubfequent  renewals,  in  cafe  there 
had  been  no  new  declarations, 
r  176  1  Secondly,  Whether  the  new  declarations  of  truft  that  have 

been  made  on  the  fubfequent  leafe,  will  make  any  alteration  in 
this  cafe  by  tlie  different  penning  of  them,  and  whether  they 
amount  to  a  revocation. 

Thirdly,  Suppofing  there  was  a  revocation  of  the  will,  either 
by  the  fubfequent  renewal,  or  by  the  new  declarations  that  were 
made  i^pon  tliofe  new  leufes,  wncthcr  here  is  fufficicnt  evidence 


A  S ES  Argatd  and  DctermlncJ 
laintiflF,   all  the  reft  of  his  goodvcbd,,! 

Jemcntel  claufe:  Item.  It  is  my  mind  »d< 
Ifoownas  Ihali  have  the  difpofal  of  the  W 
:bbrooiey  made  to  my  daughter  Jjr^  and  fe 
o  himrdf  all  the  frdts  and  dmkm  sk 
it.    . 

ifc,  fubiequent  to  this,  and  which  bc&! 
nifl*  to  be  made  after  the  24th  of^srj 
akes  notice,  that  he  had  made  his  foo  fk  { 
laiy  legatee,  and  that  if  be  Jlmli  k  riisi : 
be  gavemfnenty  ij  which  he  mihrnr^jit-] 
ie  his  execui^r  ;  then  he  makes  die  deibub ' 
n,  and  Sarah^  his  daughteri  executors,  jsi  | 
\  gave  io  his  (0x1  Thomas.  \ 

g  year  1 73  5>  dcvifcd  under  die  will,  w ' 
5,  and  fcvend  new  Icafes  were  made  rair 
►ale,  the  Icafe  in  queftion,  whjciiwa$<y  ■ 
r  I7:?P,  and  made  to  thcacfefldaniW, 
iV  exccuced  a  dccJaration  of  truft,  iflffiT 
/many  years  ashefhouldlireof  thetem; 
or  iionsasheftouldbydee^orwL 
L?r  hereof,  to  and  for  the  benefaofj 
iJie^o7hc;chUdofthetelUtor,to^ 

C^MziSA/  Cw^/i  the  teflattff,  dW. 
^^o    the   PS^^I,>ftbftqu«.j•' 

by  'i^^'^ZSdcpc^'^'^ 

itbis  general 

•ationa*     .^^fartOO»«  *'     ,iKrjtio«'« 

ere  w*s  '.^^^^J'^S'^^^^^^^^^^     " 
[es,  ^betnc' 


r 


In  the  Time  of  Lord 

©r  ttc  tcpubb'cation  of  the  w 
of  truft  of  the  a4th  of  Septem 

Thefe  three  qucftions  take 
made  in  this  caufe. 

As  to  the  firft,  I  am  clear 
ficient  to  pals  it  under  the  cii 

The  cafes  of  revocations 
years  by  furrendering  and  t2 
Ieg:il  interefts ;  and  not  upoi 
tenn  of  years  (i)« 

la  ibe  xi£e 

The  cafe  in  GolJ/hrough  9 
Miller^  June  10,  1743.  Fu 
cftate  then  fubfilling. 

The  penning  of  the  laft  w 
term  dicn  in  being,  as  it  wa. 
hoU^  and  die  teftator  had  onl] 

^  (0  Lord  HarJ-^icke  feems  to 
ticular  fircfs  upou  the  circum 
t*ii  being  the  cafe  of  a  truji ;  ai 
179.  he  obfcrves,  that  *'  an  ah 
"  of  aib  arc  fufficient  to  pafs 
"  or  ffuitaiU  interefts  which  w 
**  pafs  it  at  law."  In  Abjn^  1 
Mtei  vol.  593,  the  teftator  had 
eftatc  in  the  leafcs,  but  by  his 
dcrifcd  them  in  trujt:  But  in  t 
cafcofGfr/f  V.  C/^r/^  the  tefta 
Iclf  was  a  ceftuiquc  truft.  This 
uon  accounts  for  an  obfencation 
tfarMcke  in  Akney  v.  Miller,  ^ 
cues  It  ^yith  what  his  Lordftiip  ii 
ported  to  fay.  The  paffagc, 
[0,ninsthu5,  '*  This  court  do< 

the  cuftom  of  renewal  in  foi 
^^becaufciffuchancftaieJsgi^ 
^  truft,  and  the  eftaie  fo  given  is 
'  ^M  the  death  tf  the  donor, 

conrtcoofidcrsitasgovcrnei 
J^/y^p,{(ttPi,r/cnv.SlKri 
^^"-^.480,  and  note),  with  n 
,,  P«'foos  claiming  under   the 

..  T      I  '**''"*''"■  '^^nwing  woi 
,/^.^f   bound   by   the  truft; 
,,y^^^extfndfifar  as  Io  bin 

'If  tf'^t  be  may  have  created: 
However  the  general  rules  i 

t^lV''\  »  ^h«  fubjea  of 
^^.ubinutedtobca.folow;   , 


f 


176^  CAS  E  8  Afgvted  and  Determined 

Caitb  t.         The  queftion  here  arifes  altogether  on  the  penning  of  the  w3t 
Cabtb.      ^^^  ^^  fj^jg^  ^  inability  in  point  of  law  to  give  it ;  the  call 
o(  Banter  vtvtus  Coki^  Salt.  237.  and  the  reft  of  thofe  cales  de- 
pend «pon  the  particular  penning. 

There  is  no  queftion  but  ^  man  by  will  may  bequeath  a.  tern 
of  years  which  he  has  not  in  him  at  that  dme^  but  comes  to 
him  afterwards. 

Therefore  all  thefe  cafes  of  revocations  of  legacies  or  bequefti 
of  terms  for  years  arife  from  the  (hort  penning  of  the  will :  and 
if  in  the  cafe  of  j/iruy  verfus  Miller  die  teftator  had  faid,  Igim 
all  the  inter ejl  I  have  in  the  kafe^  there  is  no  doubt  but  it  wooU 
have  pafled. 

So  that  there  is  no  queftion  concerning  the  inability  to  d^ 
rife,  but  the  want  of  a  proper  form  of  words. 

If  that  is  fo^  and  a  form  of  words  may  be  ufed^  which  wouU 
pafs  a  fubfequent  renewed  .intereft  after  making  the  will,  then 
the  queftion  is.  Whether  the  words  here  are  fuflkient  to'pdb 
this  intereft  :  and  clearly  they  are. 
[  177  ]  I  take  the  conftni£lion  of  this  claufe  in  as  extenfive  a  man- 

ner as  if  he  had  particularly  recited  and  repeated  the  Icafe  and 
declaration  of  truft  and  given  it  to  his  fon,  and  the  effe&  wouU 
have  been  to  have  given  him  the  whole  truft* 

What  was  that  ? 

Moft  certainly  not  the  truft  of  the  then  exifting  term  only] 
but  alfo  all  the  renev/als,  and  extends  to  all  future  leafes  ai 
well  as  thofe  in  being. 

An  obje£lion  has  been  made  that  this  declares  the  truft  upon 
tlie  prefent  term  in  Samuel  Carte. 

It  is  not  only  a  truft  to  prefcrve  the  legal  eftate  to  Sanmei 
Cartf  the  elder  in  the  profits^  but  to  prefcrve  the  truft  in  the 
whole  intereft,  by  giving  him  a  power  to  furrender  it  to  fuch 
ufe  as  he  ftiould  appoint. 

-  What  is  the  whole  of  it  taken  together  ?  Why,  that  ^anmA 
Carts  the  elder  fliould  receive  the  profits  of  the  leafe  during  his 
life,  and  that  it  fliall  be  furrendered  as  he  ihall  direA. 

What  for? 

Why  to  take  a  new  intereft  for  the  benefit  of  the  fame  truft. 

If  ih^  teftator  had  recited  in  his  will  as  before,  could  there 
be  any  doubt  but  that  would  have  given  to  the  plaintiff  the  be- 
nefit of  this  Icafc  and  all  fubfequent  renewals? 

It  is  the  fame  as  if  a  man  pofll-fled  of  a  term  had  given  that 
leafe,  and  all  fuch  leafes  as  1  (hall  take^  which  amounu  exa£^ly 
to  the  fame  thing. 

Tills  is  only  making  a  confiftent  conftruftion. 

Suppoff,  inftead  of  the  declaration  of  truft  for  Samuel  Carie 
for  fuch  ufes,  Uc.  the  declaration  of  truft  had  been  for  parti- 
cular perions  \  and  the  leafe  had  been  renewed  from  time  to 
time. 

No  body  would  have  doubted  but  the  fubfequent  renewals 
would  have  been  for  the  benefit  of  the  perfons  named  in  the 
declaration  of  truft:  Will  it  make  a  difference  if  the  perfona 
arc  not  named?  No. 

Suppofe 


;.'         in  die  Toot  of  Lord  Chancellor  Hardwickk;  177 

f    SwfpoCc  It  bad  been  for  fach  perfons  ts  be  (hould  by  any  deed      Caitk  t. 
L  (whj  will)  appoint :  and  be  bad  made  a  declaration  for  par-       Ca»ti. 
iblar  perfons,  by  an  inftniment  diftinfi  from  this  declaration. 
Would  not  that  have  been  for  the  benefit  of  fuch  perfons? 
*rhe  dcTife  in  this  will  extends  to  the  whole  truftj  and  the  The  w«rd«/. 
mmA  advantages  is  undoubtedly  fufficicnt  to  t^kc  in  all  the  ad-  ;Vf"  ^*f^- 

■  I  ^11         •  «  A  ■cicntto  take 

faaeagcs  and  benefits  belonging  to  the  tnift.  in  .u  du  be»c« 

fitt  btlMpag  to 
tkt  tnAt  aoC  the  pnfti  onlj  but  the  rciitwil%  which  ai*  Molcqueati^l* 

Itcomprifed  not  only  th^  profits,  but  the  renewals,  which    [  *^7^  3 
ue  confequentiaK 

The  words  of  the  will  are  very  fuSicient  to  pafs,  not  only  the 
trnft  and  beneficial  intereft  then  fubfifting,  but  alfo  the  renew- 
ed kafe.  i( 
Mr.  Samuel  Cart/%  making  new  declarations  of  truft  on  every 
fancnder  ck  abundanti  cauteli  creates  all  the  difficulty  ;  for  if  he' 
Wiefted  it  upon  the  firft,  there  could  have  been  no  doubt.       \ 
Secondly^  Whether  the  new  declaration   of  truft  rfiat  has 
been  made  on  the  fubfequent  leafes  will  make  ^ny  alteration  in ' 
this  cafe  by  the  different  penning  of  them,  and  whether  they . 
amoont  to  a  revocation.                                                                 i 
It  would  be  a  very  unfortunate  cafe,  if  thofe  a£ls  which  the 
teftttor  mod  undoubtedly  meant  (hould  carry  on  the  fame  in*  { 
tendon,  and  preferve  the  eftate   in  the  fame  manner,  (hould  j 
haie  (his  ttkdt  to  revoke  and  alter  the  will,  but  if  they  arc ' 
iCTOcations  in  point  of  law  they  mud  prevail.                              1 
But  tlie  queftlon  is,  if  they  have  fo  done,  and  I  have  more 
Ambt  of  that  than  the  former  part  of  the  cafe. 

Though  he  mighjr  have  made  it  irrevocable  in  his  life-time, 
not  by  way  of  will,  but  by  way  of  difpofition,  whereby  it  would 
hare  been  out  of  his  power  to  revoke  it,  and  it  would  have  been 
fabjcS  to  the  tnift,  yet  he  has  not  done  it  in  that  way,  but  by 
Jus  will,  which  is  a  revocable  a£):  in  its  own  nature. 

Then  the  queftion  is  m^de  by  the  counfel,  whether  thefe 
vords  hj  lis  hft  wUl  and  tejlament  (hail  refer  to  the  a£t  of  making 
his  Willi  or  to  the  legal  operation. 

If  to  the  firil  it  is  future,  if  to  the  latter,  why  then  it  is  the 
^^pcmion  only  is  future. 

I  cannot  find  any  cafe  where  fuch  conftruflion  ha$  been  put 
BponAc  operation  of  a  will. 

I  do  not  know  how  far  this  may  affeft  copyhold  cafes,  for 
*pon  funendering  fuch  eftates  to  the  u(fc  of  a  will,  I  do  not  rc^ 
»crabcr  that  it  has  ever  been  afked  whether  the  will  was  made 
before  or  after  the  fjirrender  ( i ). 

Therefore  as  this  may  be  of  very  great  confcquence  to  people^     C  ^79  J 
I  am  unwilling  to  determine  it. 
.   The  operative  part  of  a  will  is  upon  the  point  of  the  teft^tor's 

(0  tfj/zVi  V.  Hfyhn^  Cow/.  130.      ^ed  lidt  JFarde  v.  fTardi,  Ami.  z^^^     Doe 
^f^.Cotmf.  158. 

VoLlIJ,  M  There 
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CART*  r.         There  Is  great  force  upon  that  reafon :  but  no  punt  Bis 
^*''**       been  determined  of  that  kind,  and  I  fhall  not  determine  dsi 
cafe  upon  that  quedion,  nor  is  it  material,  becaule  I  am  of 
opinion  for  the  plaintiff  upon  the  laft  queftion^  as  to  there-  ^ 
publication.  ' 

In  a  cafe  of  this  fort  where  it  will  be  manifeftly  contrary  It 
the  teftator's  Intention,  this  court  will  not  extend  it  further  tlut 
is  abfolutely  neceifary. 
This  court  upon  revocations  it  is  faid  muft  go  by  the  lane  v 

_ rule  aflk,courts  of  law  :  and  though  this  is  rightly  laid  down,  yet- 

of  mils  contrary  a  court  of  eqiuty  docs  not  favour  revocations  contrary  to  the  pUal 
toapLanintcn-  intention  of  tbc  teftator.  i 


A  court  of  f  qui 
ty  does  not  fi- 
vtourrf  vocations 


tion  of  the  tefta- 
tor* 

That  this  court 
in  revocations 
goes  by  the  • 
£ime  rule  as 
courts  of  lawy 
boldi  only  as  to 
defcents    of 
eftnes,  orfuc- 
cei&ons  of  property,  or  to  the  effcCt  of  limitttlons  of  eilates* 


But  that  rule  is  not  applicable  in  this  cafe,  becaufe  it  onlf 
holds  as  to  defcents  of  eflates  or  fucceflions  of  property,  or  l9-j 
the  efFe£):  and  force  of  limitations  of  eftates,  and  great  miCr:^ 
chief  would  arife  from  condruing   them  dilFerently  here  dn  j 
at  law. 


VfYtn  an  elfate 
has  beeadevifed 
before  it  was 
xnort^gedy  the 
devifce  Ukes 
t'lc  equitably  in- 
cveft  fubjedt  to 
4be  ciiaf;gt. 


But  abundance  of  aAs  are  fuiHcient  to  pafs  the  truft, 
equitable  intereft,  which  would  not  pafs  it  at  law  (i). 

One  inftance  was  mentioned  by  coiinfel,  the  cafe  of  mortgagd 
that  where  the  edate  has  been  devifed  before  it  was  mongage4; 
the  devifee  takes  the  equitable  intereft  fubjeft  to  the  charge  (iV 
and  the  court  there  does  not  follow  the  ftrifl  law. 

As  to  the  republication,  the  ftrength  of  evidence  is  for  dio 
plaintifFy  and  though  not  quite  clear,  yet  I  am  fatisfied  there  wai' 
a  republication,  and  that  the  addition  to  the  will  was  after  tkl 
leafe  ^d  the  declaration  of  truft. 

As  to  the  objeftion  which  I  myfelf  made  with  regard  to  tb 
propriety  of  this  court's  taking  notice  of  it  as  a  codicil,  if  IwJ 
to  fend  it  to  the  ecclefiaftical  court  what  could  they  do,  it 
(land  as  a  will  with  a  date  to  it,  and  a  codicil  annexed  wil 
^ny  date. 

And  therefore  there  is  no  occafion  for  a  furilier  inquiry  in 
ecclefiaftical  court,  becaufe  this  court  may  take  cognifance  of 
for  was  the  ecclefiaftical  toreconfidcr  it,  the  queftion  would 
revert  to  the  fame  thing  here  with  regard  to  the  point  of 
when  the  codicil  was  executed. 

There  is  no  doubt  but  tlie  addition  of  a  codicil  is  the  fepobf 
Jicatlon  of  a  will  (3)^  and  it  is  not  difputcd  at  the  bar. 


r  180  ] 

T}ie  addition  of 
a  codicil  ii  a  re- 
publication oi' a 

(i)  Jnie  176.  note. 

(2)  Vific Ptffjons  V.  Framan^fofl.  748. 

(3)  So  j^Jjordy.  Jlfprd,  3  P.  tV.  168. 
t  Vein-  209.  Pctirr  v.  Potter,  1  A^yi 
443.  Girffou  V.  Lord  Mountfordt  ibid. 
4.3^.  Doe  V  Davy,  Conup,  1 5  8.  Cop^in 
V,  F(rnjh<.ugh^z  BrOf  Qba.  Rep.  291.  At^ 


iormy  General  v.  Dotvning^  Amh.  573. 
what   cafes  a  codicil  does  not  aisoontt 
a  repqblication,    Vide  Simpfim  r.  BbM 
Jbevy  Pre.  Cha,  44 1.     Strodt  v.  Falkl    ' 
2  Fern,    625.     DrinknMMtpr  Vt  f^ 
zre/.6z6. 


in  tbe  Time  of  Lord  Chancellor  Hardwicke.  189 

As  (0  tho  proviGon  in  the  v/ill  in  cafe  TI:oinas  Carte  Jbould  Le      Carti  v. 
^ejei  and  frrfecuied  by  the  government ^  l^c.  Cai  1 1 . 

nbc  fcnfc  and  meaning  is,  that  if  any  fuch  accident  (hould  A  man  may 
pen  before  the  death  of  the  teftator,  then  this  claufe  fliould  "'™*^  **"«  P^*"- 
jeflfefl; ,  for  a  man  may  name  one  perfon  executor,  and  upon  and  "n  ^a^paJu- 
irticular  contingency  appoint  another.  cuiar  contin- 

gency appoinC 
another. 

iut  I  would  not  have  it  underdood  that  I  conftnie  this  a  con-  A  oevife  to  a 
ing  claufe  ;  for  fuppofe  a  man  gives  an  eftate  to  A*  and  his  f™^  *"**  **.'* 
s,  but  in  cafe  he  commits  treafon  within  fuch  a  term  of  years  taVi"'but^n 
all  go  over;  this  is  a  void  claufe/ and  would  be  abrogating  cafckccoin- 
bw  (i)  ;  the  fame  as  to  an  eftate-tail.  S^infJl^i 

term,   it  A  all  go  over  j  thi*  is  a  void  claufe. 

acfa  a  thing  happening  before  the  tcftator's  death,  is  before  A  man  may  by 
ttictctt  vclU  in  the  executor,  and  is  not  a  continuing  in-  ][^oth««cMu- 
ft;  and  a  man  may  by  his  will  fubditute  another  legatee,  tor,  if  the  fiiii 
:xecutor»  if  tJie  firft  fliould  by  treafon  forfeit  during  the  life  ?°**i^?^'"" 
he  teftator;  but  if  he  meant  to  extend  this  beyond  the  i^  the  life  of" 
1  of  his  own  life,  it  could  not  take  effeft,  for  if  it  (houkl,  it  the  teftator ; 
Id  be  a  plain  evafion  of  the  ftatute  of  Hen.  8.  and  other  afts  ^"^  *^  ^'^Tu"* 

*    .  ^  to  extend  It  be- 

c  concerning  treafon.  yond  the  term 

of  his  own  life^ 
SI  could  not  take  effe^,  as  it  would  be  an  evafion  of  the  ads  made  concerning  treafon. 

b  Lordftiip  decreed  in  toto  for  the  plaintiff  (a). 
(1)  Vidc3/#cr,  633.  (z)  Rig.  LiL  A.  1744.  fol.  26i» 

ie  verfus  Roomey  March  9,   1 744,   in    Lincoln's  Inn  Hall^     Cafe  55.  y 

before  the  Mafler  of  the  Rolls ^  fitting  for  the  Chancellor.  Q  1 8 1   j/^^*^*^^ 

^EF  HEN  Roome  by  will,  dated  the  27th  of  January  One  queftion^  Jh,  y 
^740f  "  gives  to  the  plaintiff  IVilliam  Rootne  and  his  heirs,  ^^  wT*''^**''^  ^^^^"^  # 
i  his  meffuages,  lands,  If^c.  in  Iflington^  which  he  pur-  furrJ^Tcr  of*a  *  ^'  ^/ 
xafcd  of  Thomas  Anflrope :  then  direfts  his  executors  to  copyhold  eftate  "'^^  " 
iacc  out  at  interell  or  governmcut  fecurities  one  thoufand  •|||'*f^y^*J'J5?lJ*'^  ^y'y^ 
>unds  in  their  own  names,  and  dire£ls  that  the  interell  or  y^sz  or  chiid,^^  Z^ 
vidends  thereof,  or  of  fuch  part  thereof  as  they  fliould  inc  court  doubt-y-  ^^ 
link  neccffary^  fliould  be  applied  for  the  maintenance  and  ^uid  l?^^^^^ ^  >9  ' 
lucation  of  his  grandfon  the  defendant  Stephen  Roome^  fon.h  irdirx.ihcrited^^__' 

of  the  rsal  cftate»  " 
dire^  bit  executors  to  place  out  at  intereft   looo  /.  in  their  own  names,  md  that  the  intereft 
;  ke   applied  for  tbt  mauitenancty  &e.  ot'  his  grandfon,  and  that  they  might  pay  all  or  any  part  of 
00 /•  and  interell  in  binding  him  apprentice,  and  fo  much  as  (hould  not  h:ive  been  fo  applied,  he 
BdlboQld  be  transferred  to  his  grandfon  at  ai. 

s  leikttor  hixofelf  puthis  grandfon  apprentice  to  an  haberdaftier,  and  paid  126  /.  wi  h  him  to  nit 
•f  aod  ayear  afterwards  made  a  codicil  to  \\h  will,  by  which  he  giv;  lome  legacies.  Th-*  qaef- 
q%  idliecher  tne  126  /.  for  apprenticing  him  wis  an  adempdon  pn  tanto  f  The  court  Vfas  of 
,  mt  the  looc/*  ^ai  not  gwtn  for  this  ufe  aiofiif  but  for  other  furpofes,  and  th,'  <odtc\l  made 
Wftftm  hadbetnfi  hid^&t,  Uvfas  a  confirntinlon  oftti  Ugacy^  and  amoumulto  a  fefuklitat'vn  of  the 
widarud  tbt  wbU(  1000/.  19  tl^  grandfon, 
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KooMB  ▼.     <^  of  his  late  fon  Janus  Ro^me  deceafed ;  and  that  his  executors 
Rooms.       u  might  pay   or  apply  all  or  any  part    of   the  faid  thoufand 
,^  *«  pounds,  and  the  intercft  or  dividend  thereof  in  the  binding  his 

**  faid  grandfon  apprentice,  or  fetting  him  up  in  the  world,  as 
**  they  in  their  difcretion  fliould  think  fit ;  ar.d  that  fo  much 
T*'  thereof  as  fhould  not  have  been  paid  or  applied  as  aforefaid, 
he  willed  and  direftcd  (hould  be  by  them  paid  and  transferred 
unto  his  faid  grandfon  at  his  age  of  twenty-one  years;  and  in 
cafe  he  (liould  die  under  that  age,  that  the  fame  (hould  be 
equally  divided   among  the   plaintiffs    William   and  Thomas 
yy     Roome  and   Ann  Barret j    the  children  of  the  teftator,  and 
^-^a:^*^'-^^'^  <*  made  thefe  three  perfons  executors." 
,    y^  ^^  ,  ,J^^      The  cftate  in  IJlington  was  a  copyhold  cftate,  but  no  furrcndcr 

_^^t^^^ was  made  to  the  ufe  of  the  will. 

A/y/    _^^:—  On  ^hc  2d  of  November  1 742,  the  teftator  made  a  codicil  to 

.^/C^'*-^^^^^^^'^^        his  will,  whereby  he  gave  legacies  to  three  of  his  fervants,  which 

_^ .  Jic  had  omitted  in  his  will. 

y    ^^^>^^j^^^r  -       But  after  making  his  will,  and  before  the  codicil,  namely  on 

'^       y.^  /Y9      the  I §th  ot  Jt/gtijl  1741,  the  teftator  put  the  defendant  apprcn- 

J*  ^.  y^'  ^/^  " .  tice  to  one  Stanion  of  London,  habcrdafher,  and  paid  one  hundred 

y^^m^*^/*^^^  twenty  fix  pounds  with  him  to  his  mafter* 

fl^^^  >       Z'    yf^-     Tlic  bill  is  brought  that  the  want  of  furrender  might  be  fupt 

/    yffy^  ^  ^'  plied,  and  that  dircftions  maybe  given  by  the  court  conccrn- 

•^         -^^"^'^^  ing  placing  out,  on  fccuritics,  fuch  part  of  the  1000 /•  given 

for  tlie  defendant's  benefit,  as  the  court  fliall  be  of  opinion  he 

is  intitkd  to. 

TJie  defendant  {Stephen  Roeme^  the  grandfon)  infifts  that  he  is 
an  heir  at  law  totally  difinherited,  and  therefore  ought  not  to  be 
obliged  to  furrender  the  copyhold  eftates  to  the  plaintiffs,  and 
that  the  court  will  not  fupply  the  want  of  it ;  and  that  as  the 
teftator  lived  above  two  years  after  paying  the  hundred  and 
twenty  fix  pounds  for  putting  him  apprentice,  and  made  no  al- 
teration witli  refpeft  to  the  ihoufand  pounds,  though  he  made 
a  codicil  upwards  of  a  year  after  paying  the  hundred  and 
twenty-fix  pounds,  it  was  manifeftly  the  intention  of  the  grand- 
father that  the  fame  fhould  not  be  dedud^ed  out  of  the 
thoufand  pounds,  but  the  whole  applied  to  the  defendant's  u(c : 
and  being  an  infant,  infifts  his  right  to  the  real  eft^te  ought  to 
be  faved. 

1'he  Mafter  of  the  Rolls  made  two  qucftions : 
Firft,  As  to  fupplying  the  want  of  a  furrender  of  tlic  copy- 
hold to  tlic  ufe  of  teftator's  will. 

Secondly,  Whether  the  payment  of  one  hundred  and  twenty- 
fix  pounds  }pY  the  teftator  in  his  lifcrtime,  is  to  be  confidered  as 
an  ademption  /n?  taaio  of  the  thoufand  pounds  legacy  to  the 
defendant* 

With  regard  to  the  firft  of  thefe  qucftions,  the  plaintiF^ 
counfcl  infift,  that  though  there  is  no  furrender  to  the  ufe  of 
the  wi^l,  yet  if  the  lands  devifed  arc  for  payment  of  debts,  or  as 
^  ^     '     ' J  pro. 


in  die  Time  of  Lord  Chancellor  Hardwicke.  *  l^i 

^fion  for  a  wife  or  children,  this  court  will  fupply  the  ^^L®""  ^' 
»faforT«ider(i).  *°""- 

be  fure,  the  general  rule  is  To,  though  I  do  not  remember 
beeir  extended  fo  far  as  a  wife,  {^are,  for  in  Eq.  Ca. 
\Uli  CopybMf  it  appears  to  have  hen  fo  extended ;  and  in 
im  T.  Leigbi  2^ih  of  November  17391  before  Lord  Hard'- 
)  See  71  Atk.  i  vol.  '^%^. 

jsbeen  faid  by  the  defendant's  counfel,  that  it  ought  not  to 
plied  in  this  cafe  again  (I  him,  becaufe  whenever  an  heir 
is  difinhcritedy  the  rule  is  otherwife,  and  is  certainly  a 
de. 

then  it  will  be  a  quedion,  whether  upon  the  circumftanced 
.  cafe  it  ought  to  be  fupplied. 

,  Attorney  General  fays,  that  though  an  heir  is  barred  of 
lands  which  he  would  have  taken  by  defcent,  yet  he  (hall 
:  faid  to  be  totally  difinherited,  provided  he  has  a  proviiion 
bisanceftor  in  any  other  way  (2). 

t  I  do  not  remember  any  fuch  diftin£tion,  and  always  [  183  3 
ht  the  rule  meant  an  heir  at  law  difinherited  of  real  eftate, 
fiy  for  the  cafe  of  Hawkins  v.  Leigh  was  determined 
lis  diftinftion  by  Lord  Chancellor),  however  this  point 
be  refcrvcd,  for  I  cannot  make  any  binding  decree  now/ 
heir  at  law  is  an  infant,  and  therefore  (hall  give  liberty  to 
to  the  court  in  refpe^  to  the  copyhold  eftate  when  he 
I  of  age  (3). 

th  regard  to  the  fecond  queftion,  the  doubt  is,  whether  I 
mGftently  with  the  intention  of  the  teftator  decree  the 
;  thoufand  pounds  to  the  defendant. 

grandfather  to  be  fure  is  a  very  near  relation,  but  (Iriftly  a  grandftthcr 
ing  does  not  (land  in  loco  parentis  \  a  father  is  indeed  ^9t%  not  ftand 
d  to  maintain  his  child,  but  a  grandfather  is  not  obliged  to  iJ^^'^^crtfort' 
lain  a  grandchild.  not  obliged  to 

nuintadn  afrtndchjld^  nor  can  be  appoint  a  teftamentary  guardiaiw 

father  can  appoint  a  teftamentary  guardian  of  his  child^  but 

ndf^er  cannot. 

le  plaintiff's  counfel  InGft,  that  as  the  thoufand  pounds  was 

to  bind  the  defendant  out  apprentice,  that  the  tcdator 
ig  afterwards  done  this  himfelf,  it  is  a  partial  ademption, 
»ught  to  be  taken  out  of  the  portion  :  and  they  have  com- 

this  to  the  cafe  of  a  perfon*s  giving  A,  a  thoufand  pounds 
ill  to  build  him  a  houfe ;  if  the  teftator  in  his  life-time 
»ut  that  fum  upon  a  houfe  for  A.  it  is  a  fattsfa£lion,  and  J. 
not  have  the  thoufand  pounds  under  the  will ;  and  that  as 
cfcndant  in  the  prefent  cafe  has  had  the  thing  intended,  he 
not  have  the  legacy. 

Stt  Smith  V.  Baier,   anle   I    ic/.     Bro,  Cha,   Rep.  22^,     Pike  V.  fFhiti,  3 
BenektMsv.  Le:^/f,  ttuie  i  toL  387,     Bfo  Cha.  Rep.  286. 
MECft  thereto.     Goring  v.  Nffjb,  fojL         (3)  *•  And  in  the  mean  time  the  plaia- 

"  tiff  inUiam  Roeme  to  be  qaietcd  in  the 

So  held  b  Chapman  v.  Gihjn,    3     *'  pofTe^on  of  the  faid  copyhold  eiiatei.*' 

M  3  BttC 


1 83  CASES  Argued  and  Detennined 

RooMK  T.  But  I  think  tlic  prefcnt  cafe  differs  from  that  which  has 
been  cited,  becaufe  the  thoufand  pounds  is  not  given  for  the 
putting  him  out  apprentice  only,  but  for  other  pnrpofes,  main- 
tenance, Wf .  neither  are  the  executors  obliged  to  expend  fuch 
fums,  as  (hall  be  neceffary  for  apprenticing  him,  out  of  the 
thoufand  pounds,  but  they  may  do  it  out  of  the  intereft  and 
produce  of  it. 

The  defendant  befides  might  have  chofen  fome  other  bufinefs^ 
or  perhaps  none  at  alK 
^^*i"P^*^"*"^  Therefore  thofc  cafes,  wherein  ademption  has  been  allowed, 
inftanccs  where  "'"^  ^  confined  to  fucli  inllanccs  where  a  teftator  gives  a  le- 
ft tcftator  ap.  gacy  for  one  particular  purpofe  only,  and  after  that  applies  a 
Illl"/ to"the*^     fum  of  money  to  the  fame  purpofe  ( i  )• 

fiune  purpofe  for  which  he  bid  before  given  the  legacy* 

It  appears  too  manifeflly  by  one  circumftance,  the  teftator 
did  not  intend  himfclf  there  fhould  be  any  ademption  of  the 
thoufand  pounds,  and  that  is  the  codicil  (made  above  a  year 
after  the  hundred  and  twenty*fix  pounds  had  been  laid  oat  for 
apprenticing  the  defendant),  which  is  a  confirmation  of  the  le- 
gacy, and  amounts  to  a  republication  of  the  will. 

If  the  tellator  had  any  intention  of  dedu£iing  the  hundred 
and  twenty-fix  pounds  out  of  the  thoufand  pounds,  he  had  a 
fair  opportunity  of  doing  it  when  he  was  adding  a  codicil ;  and 
as  he  has  not  done  it,  it  will  be  the  greateil  equity  to  decree  the 
whole  thoufand  pounds  to  the  defendant,  the  grandfon  of  the 
teiUtor ;  and  his  Honour  decreed  it  accordingly  (2 )• 

(1)  Vide  Bellnfisv,  Utbxi^^tty  ante,   i         (*)  Kr^' Lit.  B»  1744./©/.  307. 
W.  426,  and  cbe  netc  to  that  cafe. 

Cafe  56.  OBohtr  jg^  1744. 


[  184  ] 


This  court  has  J     A     Petition  on  behalf  of  the  freeholders  of  jyamvichy  fo  re- 
power  coremove    h\    niove  Saunders,  a  coroner,  for  ueclc^  of  duty,  t^c»  and 

coroners  where     /*"   •■?-         ,.  '  »  O  i^ 

they  mtfcehave,  ^O*"  abfconding. 
orli^eoutof  LoRD  Ch  ANTF.I  T  OR, 

•hciounty.  j  j^^^^  ,jq  doubt  as  to  the  authority  of  die  great  feal  with 

regard  to   the  removing  of  coroners,  where  they  mi(bchave,  or 

where  they  live  out  oi  the  county  *,  and  the  precedent  of  ths 

order  niatk  for  ih;it  purpui'c  by  Lord  Kii:g  15  an  authority,  which 

was  an  application  on  behalf  of  the  freeholders  of  the  county  of 

Derby,  Jagt/Jl  S^  I  725. 

Th«  court  wUl         liui,  astJtere  is  no  alTulavit  here  of  fervice  on  the  defendant 

aucwderawiit    the  coroner,  but  a  fuggeftion  only,  that  tlicy  arc  not  able  to 

r!"r#rxe'^!I«r    comc  at  him,  I  will  dirert  die  petition  to  Hand  over  fill  the 

*»*,  tiii  there  it     fccoixl   Wedritfday  in  the  term,   becaufe,   as  it  is  an  ofiice  of 

a«»fliaavItof      freehold,  I  will  not  onlcr  a  writ  to  itTue  de  foronatore  exonerando^ 

^•VpUcoThjs   ""^**  \\^&\K^  is  an   affidavit  of  ferricc  at  the  lall  place  of  hi^ 

•ioac.  abode. 

The 


in  the  Hme  of  Lord  CHiancellor  Hardwicke.  284 

The  aathority  of  this  court  does  not  extend  (o  far  as  to  re- 
Rioveone  coroner,  and  to  appoint  another,  but  the  choice  of  g^ 
:    sev  one  muft  be  by  a  majority  of  freeholders. 

Ex  parte  Barnjlej^   Ocfober  19,    1744,  amongfi  the  Lunatick      Cafe  57. 
Petiitons. 


A 


N  application  to  the  court  to  traverfe  the  ficond  inqui-  S.  c  ante  x6f r 
fition.  AhtxB.  had 

httn found  a 
Ivaatick  under  two  Iji^uiilcionf^  the  court  would  not  allow  him  to  traverfe  the  fecoo49 


The  iecond  inqui  fition  finds  that  at  the  time  of  talung  it  he  .^^  c^  ^'J^^. 
11  of  unpiund  mind,  fo  that  he  is  not  fuflScient  for  the  govern-  y    ^     .        y 
neat  of  himfelf,    his  manors,  lands,  meflliages,    goods  and       ^^^^^^ 
dutttdi,  and  that  he  hath  been  of  fuch  unfound  mind  from  the              ^jy^. 
tAmtJfril  IT^J.  

Lou)  Chancellor, 

The  cafe  of  Roterts  (i)  is  didinguifliable  from  this,  he  was    [  185  j 
fiond  a  lunatick  of  infane  mind  only  by  one  inquifition  ;  and 
Acre  were  alfo  great  objcftions  as  to  the  behaviour  in  find-t^^?:^^^,^^,^^^ 
ing  that  inquilition,  which  alone  would  have  induced  me  to   y^^  j^  jfp^i^ 
qna(h  it.  -i'r^-  — 

But  in  all  thefe  inquifitions,  they  are  not  at  all  conclufive  } 
ibr  they  may  bring  a£lions  at  law,  or  a  bill  to  fet  afide  convey- 
tnccs,  fo  that  it  might  have  been  difputed  afterwards  upon  an 
iffuc  to  be  dircfted :  but  Doftor  Finney  fubmittcd  there  to  be 
hound  by  the  ifTue  found  on  that  traverfe  ;  and  as  I  thought  this 
would  put  an  end  to  the  affair,  therefore  I  allowed  it. 

It  has  been  faid  the  parties  have  a  right  to  traverfe  it  on  the 
ftatutc  of  2  Ed.  6.  ch.  8".  fee*  6.  if  fo,  there  is  no  occafion  to 
apply  to  me. 

On  a  petition  ex  parte  Smith  in  idcocy  before  Lord  King,  as  Whew  an  inqui- 
the  perfon  was  found  to  be  an  ideot,  he  thought  it  a  hard  cafe,  fi^on  finds  a 
andihcrcfore  would  not  grant  the  cuftody  without  giving  leave  fh^^yrt  thiSkl 
to  traverfe  the  inquifition.  ing  ii  a  hard 

There  was  another  reafon  which  induced  me  to  fufpend  the  ^^^'y  8»];5  !«•*• 
cnftody  of  Mr.  Roberl/s  eftate,  a  great  part  of  it  lay  in  the  ir^/l  '^  ^*^^'*'^*^ 
^*fcf,  and  if  I  had  granted  it,  great  injury  might  have  been 
<lonc  by  changing  the  managmcnt  of  the  ell  ite,   for  it  would 
hi^eput  an  and  to  the  authority  of  the  attorney  there,  which  is 
^  nicihod  of  managing  edates  in  the  colonic^'. 

W  the  gentleman  has  a  right  by  law,  and  under  th^  ftatute  to 
traverfe,  he  niny  take  that  method. 

Kut  if  after  two  inquifitions  in  this  cafe,  finding  Barnjley  a 
lunutick,  (forilic  firfl  was  in  fubflance  good,  though  informal, 
•nd  therefore  fct  afidc),  I  (hould  allow  the  petitioner  to  traverf« 
•^^  inquilition,  I  fliouid  fpin  out  proceedings  in  lunacy  to  a  very 
ff«tt  length  and  iiifiiiite  cxpencc,  and  IhouIJ  make  tlicm  a  very 

(i)  Ante  I.  poft.  loZ.  S.  C, 

M  4  heavy 
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Ex  parti     ijeavy  burden  upon  the  fubjca,  and  therefore  I  (hall  difmifo  this 

If  the  cafe  of  Mr.  Rcberti  is  to  be  brought  up  as  a  precedent 
upon  every  turn,  I  do  not  know  any  one  order,  (Ince  I  had  the 
feals,  that  I  (hould  repent  of  fo  much  as  in  that  cafe,  but  there 
is  a  wide  difference  between  the  cafes* 

[  I8<3 

Cafe  58.  Goring  verfus  Najh  and  Others,  08ober  27,  1744-' 

S.  c.  cited  Tn  HIS  caufc  came  before  the  court  on  a  bill  brought  by 

ly^^'V'J^^*  X     Sir  Charles  Goring  and  his  Lady,  one  of  tlic  daughters  of 

mtdepreviotts  Sir  Robert  Fagg '  the  elder,  to  have  a  fpecific  performance  of 

to  the  mar-  articlcs  entered  into  on  the  marriage  o{  Robert  Fagg  the  younger, 

mge  of  Mr.  j^„ j  ^q  ^jy^  jjj^  ij^dg  fpecilled  in  the  articlcs  fettled  to  the  ufe 

to  be  ctrried  of  Lady  Gonng  m  tail. 

into  ciecution 

for  the   benefit  of  the  ^aintifr   his  eUeft  (iiler. 

<^  <4?^   o^"*-^^^  •'''  Sit  Robert  Fagg  the  father  had  one  fon  and  four  daughters* 

,  y/      ^  '*     _/      namely  tlie  plaintiiFand  the  three  defendants  :  he  had  an  edate 

*-  *  ^  '   ,    y  //  amountmg  to  2800/.  peraunum^  and  on  the  marriage  of  his  ion, 

y/ v/?,^  7rif-/'vy''    '  OBober  22f  1729,  entered  into  articles  between  him  and   kis 

fon,  by  which  there  was  an  agreement  to  fettle  the  greateft  part 


c><  ^'^ 


*^ 


of  the  eftate,  (eight  hundred  pounds  a  year  excepted.) 


By  thefe  articlcs  the  father  and  fon  covenanted  for  thcmfclves, 
"^  r    >v^-e      their  heirs,  executors,  Wr.  to  fettle  thefe  lands  to  the  follow- 

^      .J^£^  ^  ?  ^  '^  As  to  one  part  of  the  value  of  820  /.  per  annum^  to  Mr,  Robert 

^    t .    Fagg  for  life,  and  after  the  determination  of  that  eftate  to  raife 

^l^^/^y'/t-'^'-^-^\^'^-*^  a  jointure  of  4*.»o/.  a  year  rent-charge,   for  the;n^ife,  and  then  to 

A^^^^.yfj/^^'^rf     truftees  to  preferve  contingent  remainders  to  fons  in  tail  male, 

*'-!_ i"  -     '         afterwards  to  fons  by  anoUier  marriage,  and  there  is  no  other 

^r?.*-f^^^>^x// .  x5/^>^.Iimitation» 

j^  //.^^"t'y.  (^^'^/^s/         Then  the  articles  take  up  the  con fidcration  of  another  p^rt 

)^  ~  'j^^^'^^        of  the  eftate,  and  the  ufes  of  this  arc  limited  to  ( 1 )  the  fame 

^  f^'J^'jTy^,  perfons  as  in  the  firft  mentioned  lands,  with  a  charge  byway  of 

^  '.j^:  '" '^^^  _    additional  portion  of  4000/.  for  Sir  Robert  Fa^g^A  daughters:  and 


«.«:^' 


Grimjhy^  then  to  iSlr  Robert's  right  heirs. 

^^^          ^„.  Sir  Robert  Fagg  the  father  died  In  1736,  th«  fon  furvivcJ. 

^  ^^^^^/  "^  After  the  father's  death  the  fen  dircaed  a  draft  to  be  pre- 

■^j^ •  ^^  pared  to  carry  the  articles  into  execution,  but  died  before  it  Mas 

^^^  "^"^  finiflicd(2). 

xf^  /i^A^.0^^^  '^^^  ''^P^^  eftate  in  fome  of  the  l.ni<ls  has  dcfcendcd  on  the  four 

'     />  '^           ^^.  fitters  in  fee,  as  heirs  both  of  the  father  and  brother. 

(1)   •*  St  yiobnt  Fapi;  the  fiither,    for  {z)  "  Without  ilTuc/' 

*•  iiic,   renainder    i(»    Robert   ^^'.s/T*   ^^'^ 
*•  ion  fcr lilc,  rcmaiader  ?o  hii  iiluc,  CiJ'c." 

A  bill 


1 


in  the  Time  of  Lord  Chancellor  Hardwicks.  i86 

A  biH  hat  been  brought  by  Lady  Goring  to  have  the  articles     Goung  t. 
onied  into  execution,  and  to  have  the  intail  of  the  edate^  fo        ^^*^» 
bnked  to  her  as  aforefaid^  fettled  accordingly* 
Loan  Chancellor, 
1  gate  orderaon  the  8di  of  November  1742,  that  the  Mailer    [  187  ] 
IbouM  inquire  what  were  the  value  of  the  cftatcs  comprifcd  in     ^ - 
the  articles,  and  what  eftates  were  defcended.  ^^yf^r*^^^.^  >>^y^ 

The  Matter  has  nude  his  report,  and  tlie  caufe  Hands  for  -^-x^^- <!?^<^  -^x^r^ 

further  dire£lions«  •        "^ ^ 

The  cftatcs  are  of  three  kinds. 

U^,  Lands  cOmprifed  in  the  marriage  articles,  in  ^Xxw^m^m^^  4^  ^^-t^^^ 
,  dc  nfes  are  carried  no  further  than  before  mentioned,  in  value  y^  ^At^u^  y^  (^ 
i     820/.  fer  annum. 

>       Secondly,  The  eftates  in  the  articles,  which  are  claimed  as 

\    Ihnitnito  the  plainttfFin  tail,  the  Mafter  has  divided  into  two 

lands ;  one  of  which  it  is  ftated,  he  cannot  determine,  whether 

itisfimited  or  not ;  and  the  other,  to  be  clearly  limited,  amount* 

ingto  J64  /.  6  /.  8  d.  per  annum. 

fiUfyf  Lands  which  are  unqueftionably  defcended,  both  in 
Inr  and  equity,  amounting  to  804 /•  14/.  per  ann. 
\       Upon  tlus  cafe,  the  queftion  is.  Whether  tl^ie  plaintiff.  Lady 
V    Girifff,  is,  under  thefe  articles,  intltled  in  a  court  of  equity  to 
I    bie  diem  carried  fpecifically  into  execution. 

!       Now,  the  power  of  the  court  to  carry  articles  into  execution  ^^^jJn^f^j^"*' 
!    hai  not  been  doubted  on  either  fide  ;  for  the  fpecific  execution  of  qUi  being  tiie* 
f    vtides  being  the  moft  adequate  juftice  in  general,  (hull  not  be  ^oft  adequate 
I    ttto»,aionatlaMr.  ^^'^jr 

'        Biu,notwithftanding  this,  the  dffcruhnt's  counfel  have  taken  Xtl^lai^l'' 
■     Arce  objc£lions,  on  which  they  have  principally  relied.  at  Jaw, 

■K//,  That  the  rule  has  feveral  exceptions ;  and  that  it  is  Though  difcrc- 
^ifcittlonary  in  the  court,  whether  they  will  decree  a  fpecific  court  whcthw 
tiecution  upon  the  circumftanccs  of  the  cafe.  they  will  decree 

a  rpcclfic  ezecu« 
tiQe»  yet  it  ii  fo  on  certain  frouodst  and  not  arbitrary,  but  governed  by  ruleg  of  e<juity. 

ifmilj^  That   the  plaintiff  is  plainly  a  volunteer,  and  not 
^'thinthe  valuable  confidcration  of  thefc  articles, 

^J"^jr,That  gicat  hardfhips  would  follow  from  fuch  a  decree,   . 
forihatthe  defendants  would  in  a  manner  be  difnilicritetl  by  it. 

^s  to  the /r/?,  it  muilbe  admitted;  but  then  it  ought  to  be       [   188  ] 
nndcrftood  in  this  manner,  that  it  is  difcretionary  on   certain 
pounds,  and  not  arbitrary,  but  governed  by  rules  of  equity. 

flicy^wwrf  objcftion,  and  what  has  been  principally  relied  ^, 

Ji*^»  is,    rh;it   the   maniage  between   Mr.  R'.bcit  Fagg  and  , 

*^['«  ^arah  Wardj  was  tlic  fole  obje£l,  and  that  the  prelent 
pWntilF  is  only  a  daughter  of  Sir  Robert  Fngg^y  and  not  the 
*'<«:il;  and  belides,  no  party  contracUn^  in  the  marriage  arti- 
^^  unlefs  prefumptions  arc  taken  in  to  help  it  out. 

fins  point  has  been  clearly  and  fully  argued,  and  the  cafe  of 
^^f'^Ji  y.Kfymifs^  reported   m   i    Lev.  15c,  237,  2-^8.  and  in 


^'-'•^itu  C<if,  103.  has  been  mooted  chiefly  on  both  fides  :  and  It 
'^!-c;:ai:ifittcd, 


that  die  plaintiff  is  not  fuch  a  perfon  as  is  i;ui- 

tL'd 


188 


CASES  Argued  and  Determined 


coriitg  t. 
Nash. 


Iitaqueitionbe 
twcen  relitions 
in  die  fame  de- 
gree^  the  rule 


tied  to  have  the  articles  carried  into  execution,  or  who  could 
prevail  againft  a  fubfequent  purchafer,  which  was  the  cafe  of 
Jenkins  v,  Keymiji* 

The  ftri£l  meafure  which  governs  the  court  in  a  queftion  be» 
twcen  perfons  viho  come  to  carry  articles  into  execution,  and 
purchafers,  is  not  the  rule  of  this  court,  for  between  families, 
Siat  goveras  the  the  court  havc  confidered,  whether  it  would  be  attended  with 
cafcVisT^tAcr  hardfliips  or  not,  or  whether  a  Superior  or  inferior  equity  arifes 
it  would  be  at-  on  the  part  of  the  perfon  who  comes  for  a  fpecific  performance, 
tended  with  ^xid  this  was  the  ground  Lord  Conuper  went  upon  in  the  cafe  of 
^tlt  wCher  ^"f*  V.  Lord  fTvuM/ea,  I  P.  fVms.  277. 

a  fvperior  or  in- 
ferior e(|uity  arifei  or  the  part  of  the  perfov  who  comes  for  a  fpecific  performaiMe. 

Lord  i£7rr9//r/ had 'decreed  the  agreement  between  the  old 
Countefs  of  Winchelfea  and  the  late  Earl ;  and  Lord  Harcourf% 
decree  v,*zs  affirmed  in  the  Houfc  of  Lords. 

The  Earl  of  Winchelfea^  after  the  agreement,  confefled  a 
judgment  for  juft  debts  .*  when  Lord  Cowper  had  the  feals  a 
fecond  time,  another  bill  was  brought  by  judgment  creditors, 
to  be  fatisfied  out  of  that  eftate  :  He  decreed  for  the  judgment 
creditors;  for  though  it  was  a  fufficient  agreement  to  bind 
the  feveral  branches  of  the  family,  yet  not  adequate  to  bind 
creditors. 

I  mention  this,  to  (hew,  that  the  diftinftion  has  been  already 
taken,  and  that  it  is  one  confideration  how  far  the  court  will 
fupport  agreements  of  this  kind  againft  relations  in  a  family,  and 
againd  purchafers  and  creditors  (i  }• 

In  the  cafe  of  Watts  verfus  Bulhsy  i  P,  Wms.  60.  before 
Lord  Keeper  Wright^  his  j^eafoning  was  too  large,  owing  to  his 


Lord  Keeper 

/frigAf'ireafon- 

ing  in  fVatt:  v. 

JSuUati  was  too 

large  owing  to  his  bcin?  then  newr  in  the  court,  and  purfuing  the  maxixnt  of  law   too  far 

the  confidcniion  of  blood  to  raife  an  ufe* 


(i)  The  following  ditlin^ions  feem  to 
be  the  rcfult  of  the  feveral  determina- 
tions on  this  fubjc£l.  In  cafes  of  adned 
f^tilenui.ts  before  marriage,  the  rule  is, 
that  ihc  confideration  ot  the  marriage 
uill  not  only  fupport  the  limitations  co 
the  immediate  obj,c6ls  of  the  maniage, 
fuch  as  the  hufband  and  wife  and  thrir 
iffiie,  but  alfo  all  fubfequent  remainders, 
which  are  not  diredlly  within  thecontrad 
or  confideracion  of  fuch  marriage,  and 
chat  even  ag;)in(l  purchafers  or  creditors. 
Jer.kins  v,  Ktymijb,  I  Lev,  150.  237. 
1  Cha.  Ca.  103.  J  Chn.  Rtp,  275.  Ha- 
tnntcn  V.  M'ttoii,  a  IFilj.  356.  Nezvftead 
V.  Sf/trh\  a*iti  I  vl,  265.  EJvLartts  v. 
Countefiof  lVarni;icki  2  P,  /^l  1 75.  L^et 
V.  Beatify  1  />/C  216.  1  mention  the 
above  rule  as  apphtng  to  a/inal /ettle-' 
me  its  \  but  in  the  Ctfe  of /1///V.V/  before 
iaarrra;>e  10  iziiit^  l^nds,  or  to  inve:!  mo- 


nies in  the  purchase  of  lands,  whereby 
the  perfons  in  remainder  are  obliged  to 
feelc  the  afliftance  of  a  court  of  equity, 
there  it  feems  clear  from  the  words  of 
Lord  Hard^ihi  in  the  above  cafe  of 
Goring  v.  li^Jh^  and  ihofe  of  Lord  Kifg 
in  Fermn  v.  Fcrnojiy  2  P.  PK  600,  that 
the  rule  will  not  apply  3s  agatnil  pur- 
eha^as  or  creditors.  See  alfo  Finch  v.  Eat-l 
ofmmchilfea,  I  P.  IF.  277,  IVM^ick 
V.  IVarivick,  poft.  29 1,  293,  and  note. 
However  even  in  the  cafe  of  articles  the 
rule  is  dill  applicable,  where  the  conteft 
lies  between  relations  in  the  fame  family 
or  mere  volunteers.     KettUby  v.  Ativccd^ 

1  /'riJi.    298.  471.     Lancy  v.  FmrihiU^ 

2  t^crn,  101.  yernon  v.  Fe^naUy  2  P,  /^. 
594.  Gonn^  V.  Kajb^  fupra.  Stephttu 
V.Trucff/mi,  I  P'e/'  73*  Hart  \^  Middle^ 
burji,  ^o/.37U 

I  being 


in  the  Time  of  Lord  Chancellor  Hardwicke.  1I9 

being  then  new  m  the  court,  and  purfuing  the  maxims  of  law    CotiKCy. 
too  nr,  as  to  the  conGderation  of  blood  to  raifc  an  ufe,  for  that       ^^s"* 
would  cany  it  to  the  remoteft  blood  that  could  raife  an  ufc  in  law, 
and  whidi  this  court  does  not  regard  ;  there  the  court  made  a 
decree  for  fupplying  a  conveyance  in  favour  of  a  half  brother 
agair^an  heir  at  law. 

Tlxare  was  a  cafe  before  me  of  Newftad  verfus  Searle^  March 
2|  I7]7*  I  ^*  Atkjns  265.  I  only  mention  it,  as  the  bar  took 
nodceofity  but  not  as  any  authority. 

On  this  head  oiconfideration^  and  how  far  the  court  have  fup<. 
ported  agreements  where  the  perfon  who  comes  for  a  fpecific 
aecntion  is  not  within  the  coniideration  of  the  articles,  J  will 
mention  a  cafe  for  the  fake  of  the  teafoning  only.  HoU  verfus 
at,  2  P.  Wmu  648. 

In  the  prefent  cafe,  it  is  unnecefTaryto  take  up  time  in  citing 
pnticular  cafes,  bccaufe  I  apprehend  all  the  cafes  are  authorities 
for  viat  I  (hall  now  decree. 

Mdie  decrees  for  fpecific  performance  of  marriage  articles  Arpecific]>erf<»r« 
oalifflitations  for  younger  children,  are  authorities  in  favour  of  mance  of  marri- 
die  plaintiff,  and  where  fuch  articles  have  been  decreed  at  all,  b«nSclwdri 
tbey  hate  been  carried  into  execution,  even  as  to  collateral^  and  this  court  evea 
W  carried  into  execution  in  part  only.  ^  collates 

Soppofe,  in  the  prefent  cafe,  a  bill  had  been  brought  by  Mr. 
iAnt  Fagg  the  fon,  or  the  widow,  mud  not  this  particular 
limitation  have  been  decreed  to  the  plaintiff  at  the  fame 
time? 

I  (hall,  in  making  my  decree,  rely  on  thefe  grounds. 

firfl^  That  the  plaintiff  is  clearly  intitled  to  a  fpecific  perfor- 
niancc  of  part  in  thefe  articles. 

Secondly^  That  the  truftees  would  be  clearly  intitled  to  recover 
tic  whole  value  of  the  eftate  at  law,  out  of  the  real  lifTets. 

Thirdly^  That  this  limitation  i^  part  of  the  provifion  made  by 
4  fcthci  for  a  daughter. 

As  to  the  jf/^,  I  go  upon  two  reafons :  That  the  plaintiff  is 
wtitlcd  to  be  relieved  againft  Lady  Fagg^s  demand  of  dower, 
andean  compel  her  to  be  bound  by  her  agreement  as  to  her  join- 
ture*, but  if  any  cavils  were  to  be  railed  on  the  nature  oftliis 
decree,  whether  it  fliould  be  by  injunftion  to  re  drain  her  pro-     ^  - 

^ingatlaw;  yet  without  controverfy  (lie  is  clearly  intitled  to     *-     ^     •* 
*  decree  for  railing  of  4000  /.  as  an  additional  portion  for  her, 
^  of  the  8000  /.  charged  upon  the  lands  comprifed  in  the  mar- 
^Ht  articles. 

Now,  there  is  no  inftance  of  decreeing  a  partial  pcrfocnancc  The  courtwin 

of  articles,  the  court  muft  decree  all,  or  none  j  and  where  fome  {'ui'^Vr^rmi!^c 

■  P«s  have  appeared  very  unreafonable,  the  court  have  faid,  we  of  arcidci  j  bm 

^illnotdo  that,  and  therefore,  as  we  mud  decree  all  or  none,  where fjracpai> 

«!«  biU  has  been  difmhTcd.  EhT/^tV. 

diiniili  dae  bill. 

Indances 


19^ 

GoftlMO  T. 

Naih. 

Ificalcsof  inttd 
ormlftakcy  the 
court  goes  upoii 
soother  groondy 
and  n  Heves 
■giinft  the  fet- 
Clemeaticfelf. 
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CASES  Argued  and  Determined 

Inftances  have  been  mentioned  of  fraud  or  miftake  in  mat- 
riage  agreements,  but  courts  will  relieve  there,  by  (Iriking  out 
themitlake,  or  fetting  afide  the  fraud,  and  therefore,  in  thofe 
eafes,  they  go  altogether  upon  another  ground,  and  relieve 
againft  the  fettlement  itfelf» 

No  body  can  tell  what  it  is  that  parties  who  are  dead  have  laid 
the  gre^teft  weight  upon,  in  coming  to  agreements,  and  there- 
fore it  would  be  attended  with  bad  confequences  if  agreements 
were  to  be  fplit,  and  one  pare  to  be  decreed  but  not  another. 

In  limitations  of  articles  in  WaUs^  where  they  make  the  eldeft 
daughter  in  the  nature  of  an  eldeft  fon,  though  (he  is  bat  part 
of  an  heir,  yet  the  court  will  carry  it  into  execution. 

I  mention  this  only  as  exemplifying  what  I  have  faid  with  re- 
gard to  the  confufion  it  would  make,  if  the  court  decreed  thefe 
agreements  to  be  carried  into  execution  in  part  only. 

An  objedlion  was  made,  tliat  Sir  RcAert  Fagg  might  have  ex- 
ecuted the  power  of  revocation,  as  well  upon  the  foot  of  thefe 
articles,  as  if  they  had  been  carried  into  ftri£t  fcttlement. 

But  he  did  not  execute  that  power,  which  is  a  full  anfwer. 

The/econd  fpecial  ground  is,  that  the  truftees  would  be  clear- 
ly intitied  to  the  whole  value  of  die  land  out  of  the  real  afiets. 

If  an  a£lion  had  been  brought  againil  the  fon  by  the  truftees, 
they  muft  have  recovered  the  whole  value  againft  him,  who 
having  no  power  of  revocation,  the  jury  could  not  take  it  in  con- 
iidecation  in  damages. 

This  brings  it  near  the  cafe  of  Vernsn  verfus  Vernon  ( i ),  be- 
fore Lord  Chancellor  Ki^gy  I73i>  for  Mr.  Vernon  was  as  much 
a  volunteer,  and  was  a  more  remote  relation  than  the  plain- 
tifF. 

In  this  cafe,  if  the  truftees  had  recovered  in  an  aflion  at  law 
out  of  the  real  aflets  of  the  brother,  the  defendants  might  come 
into  this  court  for  the  fpecific  lands,  or  to  have  he  adets  laid 
out  in  the  purchafe  of  lands. 

'Uow  this  would  he  fucha  circuity  as  ought  no^  to  be  allowed 
in  equity,  as  it  would  be  more  adequate  juftice  to  decree  it  im- 
mediately. 

*  One  objeflion  made  on  the  part  of  the  defendants  was,  that 
here  was  a  remainder  in  tail  limited  to  Mr.  Robert  Fagg  the  fon, 
before  this  limitation  to  the  plaintifFs,  and  that  he  might  hare 
barred  the  plaintiff  by  recovery. 

There  is  no  doubt  he  might,  but,  as  he  hath  not  done  it,  it 
IS  no  objeflion,  and  was  the  very  cafe  in  Vernon  and  Vernofi^ 
and  <he  fame  argument  made  ufe  of  there  (a)*,  and  as  in  this  cafe 
be  has  done  no  a£l  \  nay,  ftron/^r,  has  rather  done  an  aft 
which  imports  an  intention  to  carry  thp  articles  into  execution, 
by  ordering  a  drafi  Co  be  prepared  for  thatpurpofc,  it  anfwcrs 
this  obje£tioiu 


(iJtP.  ^.  594S.  C 


(2)    Vide    ttiam    Ramjden  v.  H^JtbK,  2  F^.  310. 

The 


ia  tlie  Hme  of  Lord  Chancellor  Ha&dwickc.  xpi 

The  thirJ  ground  is,  that  this  is  part  of  a  provifion  for  younger     Oc tmo  ▼• 
duldreni  which  is  always  favoured  hercj  and  carried  into  execu-         ^"* 
don. 

That  they  are  confidered  as  purchafers,  by  reafon  of  die  natural 
obligation  of  parents  to  provide  for  their  children,  and  this  court 
vriUfttpply  for  their  benefit  thefurrender  of  copyhold  eftates  ( i), 
tic,  andonedbjedion  has  been  made,  which  deferves  an  anfwer, 
diatdiss  is  not  within  the  common  provifions  for  a  daughter  after 
feicnl  fimitations^ 

As  to  that,  I  am  of  opinion,  that  the  father  is  a  judge  of  the  ^  f^xhm 
fmtm  of  a  provifion,  and  likewife  of  the   time  when  it  (hall  j«dgeof  rhe 

tale  place.  fMamtmmf  ud 

'  aUb  of  the  time 

when  the  pforifion  for adaughtcr  flull  take  place* 

linltations  to  them  have  been  to  arife  frequently  on  failure  of  Limiution  to  a 
ifcemale  of  an*  eldeft  fon  or  fons,  and  yet  in  this  court   have  daughter  on 
keen  confidered  as  a  provifion,   and  the   time  makes   no  dif-  n^ie'of  aneWeft 

facnce.  fon»  or  tont^  ia 

confidered  as  a  prorlfion,  and  not  too  remote- 

Snppofe  the  father  fcifed  of  copyhold  lands,  fliould  limit  them  ^^^'^^"^JL 
tpafirftfon  in  tail,  andafecond  fon,  andatliird,  fourth,  ^y^^^^^lxstianlik 
fifth  fon,  and  there  is  no  funender,  and  the  fecbnd  fon  •brings  a  taaj,  and  to  a 
Wl,  who  is  to  take  in  pofleffion  to  have  it  fupplicd;  will  not  the  J^^'^/a^ 
coon  decree  it  for  the  third,  fourth,  and  fifth  fons  as  well  as  the  (•n,  and  there 
fccond,  confidering  it  as  intended  for  a  provifion,  and  in  the  fame  "  nofurrenderj 
(rietthe  father  has  left  it  ?  '^^^^  „ 

haveitfuppheds 
t^cmitwiU  decree  it  for  the  third,  fourth,  andfif^fon,  in  the  fame  order  In  which  the  father  has 
jwit, 

A  general  obje£lion  has  been  made  of  hardfhip,  as  to  the  [  ^192  3 
^her  three  filters,  and  I  own,  I  thought  it  a  hard  cafe,  and  for 
this  reafon,  I  fent  it  to  a  Mafter  to  ftatc  the  value  ;  and  there 
w  cleariy  an  eftace  of  fixteen  hundred  and  twenty-five  pounds 
^  year  defcended,  but  an  incumbrance  of  23,000/.  upon  it; 
Wvcr,  as  it  is  an  old  eftate,  it  will  fell  for  40,000  /.  and 
4oubtful,  bcfide3,  on  the  Mailer's  report,  whether  another  cftjite 
'^y  not  descend,  but,  if  it  fhould  not,  they  are  amply  provided 
for. 

Therefore  it  (lands  diflinguiflied  from  the  cafe  of  Parry  vcrfus 
^^^fcj,  in  1731,  in  the  court  of  Exchequer,  for  there  it  muft 
"3»c  been  carried  into  execution  for  a  total  ftranger. 

The  court  has  always  decreed  the  provifion  made  by  a  pa-  whet^itdoct 
'^^  for  a  child^  to  be   as  extenfive  as   the  parent  intended  it,  not  introduce 
jkcrc  it  does  not  introduce  a  hardfliip,  or  leave  the  other  chil-  ^^^^^,^J^u^ 
*^*a  in  diftrefs,  for  a  father  may  have  a  good  reafon  to  prefer  ten  in  diftreft, 

I  the  court  alwjyt 

^  decree  the  provifion  made  by  a  parent  for  one  child  to  be  as  extenfive  as  he  intended  ic* 

)  Vi4c   R^me  v.    Roome^  ante    iSz.  Piie  v.  ff%hf,  3  Bro.  Cia.  Rgp.  2S6. 

one 


ipa  CASES  Argoed  and  Determine 

CotiKo  r.    one  child  to  another;  i^hether  he  had  in  this  cafe  I  fhall  not  Uu 
'*^*"'         quire. 

His  Lordfhip  decreed  the  articles  in  1729  to  be  carried  into 
execution  for  the  benefit  of  the  plaintiflf  ( i  )• 

(i)  Reg.  Lib.  A.  i743.fol.  666. 


Cafe  C0»  ^^"^  vcrfus  Mariffal^  OBoher  31,  1744. 

S.  €•  p«ft  aoo.    'Tp  H  E  plaintiff  was  drawn  in,  by  a  promifc  of  marriage^  to 

ante  %  vol,  603.  \^  {yx^tx  ouc  Dupin  to  He  with  her  \  he  afterwards  marries 
IB  note*  .  ^ 

another  woman. 

Shebrinc:san  adion  againft  him,  and  recorers  aooo/.    in 

Before cxecvtion  V.      •       •  1  j  r  t  i-n  i.* 

on  a  judgment  damages;  Dupwy  111  order  to  defeat  the  verdict,  conveys  his 
cbtjined  againft  wholc  cffefts,  by  way  of  mortgage,  to  tlie  defendant,  before 
fpo^.^lr  execution  on  the  judgment  ( i ). 

of  marriage,  he 

by  mortgage  conveys  his  whole  effe Ai  to  the  defendant  5  the  coart  wonld  carry  it  00  further  than  t» 

allow  the  plaindfi'  co  red«cm  the  deiJEndiuu. 

^    ^^^^''^^y^j/f      The  bill  is  to  fet  afide  tlie  conveyance  as  fraudulent. 
J  ^c^^/^"^ *^  *      The  defendant  admits  the  verdi£l  in  "June  1741,  and  that  the 
"  ^^  conveyance  to  him,  though  dated  on  the  29th  of  Stftemitr  toU 

lowingi  was  not  executed  till  the  14th  of  OBober^ 
Dupin  himfelf  is  gone  to  Holland. 
[  193  ]  Mr.  Solicitor  General,  counfel  for  the  plaintiff,  laid  a  ftrefs 

upon  its  being  dated  a  very  little  time  before  execution  was  taken 
out,  which  is  a  circumftancc  to  fliew  the  fraud. 

He  cited  2  Vcrn.  616.  Crane  verfus  Drake  and  others  \  and 
Newgent  verfus  Giffardy  Novetjiber  13,  1738,  before  Lord 
Hgrdwiche^   I  3V.  Ati.  463. 

The  defendant's  anfwer  was  only  as  to  his  belief  with  what 
Tiew  Dupin  executed  this  deed. 
Lord  Ciiaxcellor, 

If  you  wanted  an  anfwer  to  this  part,  youfhould  have  intcrro- 
gated  him  more  particularly ;  I  am  clearly  of  opinion  the  plrin- 
tiff  can  carry  it  no  further  than  to  redeem  the  defendant  5  and 
his  Lordfliip  decreed  accordingly  (2). 

(l)    The    lands  comprized    in   this  who  hy  her  bill  prayed,  that  in  cafe  any 

mortgage   were   Ircfehohi.     The  verdift  thing  was  really  due  to  Maiijjal  on  his 

wns  obtained   in  7>7«.  Term  1741,   and  mortgage,    ilie  might  be  permitted  to 

judgment  entered  ihe  MUh,  Term  fol-  redeem. 

lowing:    execution    was  lued  out,    and  (2^  Reg.  Lib,  J.  174.4,  fol,   91.  Vidt 

ihe  (heriff'made  an    afiignment  of  the  Srjirly  v,  H'nUSyfQ/i  200» 
premii'es,    in   uull   for   the    plaktifT, 
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verfus  Peterjofiy  Nsvemin'6,  1744.  Cafe  60. 

Qucftion  in  this  cafe  arofe  upon  the  following  will  and  p  ^^^^^  ^^ 

L  COdidl*  thirds  of  his  real 

eftace  to  his  Con, 
Utoluiiiiusheinauid  afligns,  for  ever;  bat  in  cafe  he  dies  before  he  (hall  attain  the  age  of  21, 
id»itiirtte»  then  to  the  ceftator*s  wife,  her  heirs  and  afligns  :  the  fon  died  after  2 1»  with*»utiflue. 
BuMdtt  btld  it  t9  b*  awfied  efiattinfeeintbejim,  as  be  attained  21,  and  though  he  died  without 
Am  it£i  w$tg99tf€r  f  the  imthtr^  but  descended  on  his  hdr  at  law  ( x}« 


^>^^<<^r  ^  -'^^'^ 


^  h  to  fuch  real  cftate  as  I  (hall  die  fcifed  and  poiTefled  of,    /  /^    j^-  ^^/j/^ 

gireand  devife   one  full  equal  third  part  thereof  unto  my  ^'    '"^  — ^ 

vk  Muiba  Feterftm^  to  hold  co  her,  her  heirs  and  afTigns  for 

»er;  md  the  ether  tnuo  thirds  of  all  my  real  ejlate  I  give  and 

't^t$mj  loving  fon  Matthew  Peterfon^  to  hold  to  him^  his 

m  Mtidaffigns  Jor  ever  \  but  my  mind  and  will  is,  /;/  cafe 

vijimfiall  happen  to  die  before  hefball  attain  the  age  ofi  i  ycars^ 

rvnAout  ijfue^  then  I  do  hereby  give  and  devife  the  faid  tw9 

Mtofmyfaideftate  to  my  faid  wife  Martha  Petcrfori,  her  heirs 

vidaffigns.'* 

tf  the  codicil,  the  teftator  recites  this  claufe  ;  and  then  pro- 


^  Now  my  further  mind  and  will  is,  and  I  do  hereby  will 
nd  require  the  fame,  that  in  cafe  my  faid  fon  fhall  happen  to 
u  iefere  the  age  of  7,1  ^  or  ivithout  ijfue  as  aforefaidy  emd  alfo 
^^ftffthedececfeofmyfaid  wife^  that  then  I  do  give  and  r  104  3 
evifc  the  faid  tivo  third  parts  of  my  faid  real  eftate  unto  and 
mongft  all  and  every  the  fons  and  daughters  of  my  brother- in- 
iw  JbTmas  Dickenfoft:* 

^hc  fon  died  after  the  age  of  21,  but  without  iflue;  and 
qucftion  was,    Whether    the  devife  over   to  the   mother 
take  eficcl   upon  one   of   the  contingencies   happening 
• 

fr.  Solicitor  General,  for  the  defendant,  the  mother,  faid. 
Was  a  contingency  with  a  double  afpedi,  and  cited  the 
of  Bellafij   verfus  Uthwatty  before  Lord  Hardwicke,  i  2V, 

hat  reciting  the  will  properly,  and  deliberately  altering  it  in 
codicil,  is  fo  ftrong  in  her  favour,  that  the  court  will  not 
rpafs  it  ov^r,  or  incline  to  turn  a  disjun£livc  into  a  con<- 
bive. 

)  In  tbc  above  cafe  the  word  or  was  v.  Sr/retees,  2  Stra.    1 175.  Frammiugbam 

roedtobe  2l  copulative.     There  are  v.  Brandy  pojl  390.  I  H'^ilf,   j  4.0.  S.  G. 

•al  cafes,    wherein   this    point    has  2  l^ef  z^^,  l:rright  d<fm   Burrdl  y.Kemp^ 

»  in  queftion,  and  which   have  re-  3  Term  Rep,  470.     The    reader  is  alfo 

5d  the  fame  conllrudlion.      So<weU  referred  to  the  cafes  cited  in  the  note  to 

Wr#//,  Mt^t  422.  Cro,  Eliz.  525.  Read  v.  Snell^  ante  9  vol.  645, 
'•  Price  V.  iiufttf  PdUx.  645 .  Barker 

Thcr^ 


1^4  CASES  Argued  and  Determined 

WALfw  T.         There  was  a  cafe  before  die  council  board,  xn  which  the  two 
PsTCAsoif .    ^i^j^fg  affiaed,  and  have  not  yet  agreed  as  to  the  conftruaion  rf 

the  word  or. 

Lord  Chancellor, 

I  think  it  a  ver  j  plain  cafe ;  the  teftator  had  a  wife  and  a  fon 
living,  if  he  had  gone  no  further  than  the  firft  claufe,  he  had 
given  him  an  abfolute  fee,  but  dien  follows  the  executory 
part. 

Upon  the  words  in  the  codicil,  there  can  be  no  doubt  at  all ; 
it  is  to  go  over  upon  two  contingencies ;  the  words  as  afonfaii 
take  in  all  the  former  difpofition. 

Suppofe  he  had  faid  no  more,  than  in  cafe  my  fon  had  died 
under,  iias  aforefaid^  would  this  have  diGnherited  the  ifliie,  if  the 
father  bad  died  under  2i,  and  gone  over  to  the  mother  ?  By  no 
means  *,  for  I  would  have  fupplied  the  words,  and  without  iflue, 
and  (hould  have  been  juftified  by  the  expreiCon^  as  afore^ 
faid* 

The  cafe  of  Soulle  vcrfus  Gerrard^  in  Cro*  EHz.  535.  and 
Moore  4^2.  was  determined  on  this  very  point,  •*  a  devifc  to 
«'  his  fon,  and  if  he  die  without  iflue,  or  before  his  age  of 
*<  2 1  years,  that  it  fliall  remain  to  another ;  the  fon  bath  iflue, 
**  but  dies  before  21  years,  yet  it  was  adjudged,  that  his  iflue 
*'  fliall  have  the  land,  and  not  the  remainder-man;  and  or 
**  there  was  conflrued  for  and  \  fo  ftated  in  Moore^  but  called 
**  Saivell  vcrfus  Garret :  if  the  conftrudion  had  been  otherwife, 
"  the  grandfon  of  the  teftator  would  have  been  diGnherited  if 
t  *95  3    "  tbc  fon  had  died  before  2i.'* 

His  Lordfliij)  held  it  to  be  a  vefted  efl:ate  in  fee  in  the  font 
as  he  arrived  at  his  age  of  21  ;  and  that  though  he  died  without 
iiuie,  yet  it  did  not  go  over  to  the  mother,  but  dcfcended  on  his 
heir  at  law. 


^  -  rrltigk  verfus  Hartleji  November  15,   I744» 

;^r»^      Calc  61. 

N^t^^/^^j^^  ^,  ^^^^^  'T^H  E  defendant  infured  the  ttivp  Succefs  from  lAfidon   to 
/•^*^^j^^kring  infured  1      Bermudas^  and  fo  to  Carolina ;  the    fliip  was  taken  by  a 

trom  L^nd^m  to  Spanifi  privateer,  and   afterwards   retaken  by  an  Engtijb  priva- 

■ktn  b7^T)LiIi  '*^^^>  »"'^  carried  into  Bojlon  in  Neiu  England^  where,  no  per- 
privatecr,  anj  fon  appearing  to  give  fecurity,  or  to  anfwer  the  moiety  the 
aiccTward^rc-  rip-rfl->/^r/ wcrc  intitlcd  to,  flie  was  condemned,  and  fold  in  th^ 
ji^V^A^iCand  court  of  admiralty  there  i  the  re-captors  had  their  moiety,  and 
ciffiedtofiv'^w,  the  overplus  n^oney  remained  in   the  hands  of  the  officers  of  that 

where,  no  nerfon  coUrt 
appearing  to  giv« 

fecarity,  ihe  wm  ^        ^  ^    .    ^  -         -  t 

cmdrmneJ,  and  (M  in  the  court  of  admiralty  there ;  and,  after  the  re.*captars  had.  .their  aoicQrs  tll« 
ov«rplu«  remained  with  Ac  olficcri  of  ihat  cour  .  The  defendant  brought  an  aaion  on  the  policy,  and 
had  a  verdict  j  the  plaintiff,  by  his  bill,  prays  an  injunaion,  infirting  the  defendant  oagbt  to  recover 
no  more  on  ihc  policy  than  i  moiety  of  the  lofu  TU  ccurt  denWd  the  injunffm,  Jvrai  tbt  defendMt  bfd 
•ffired  f  rtr.n9u(;b  tbijalv^gt^  bt  was  intUJtd  to  recovir  tbt  wb(f/t  iptiey  hjurU, 

An  aftion  was  brought  by  the  defendant,  upon  the/<^/irj»,  who 
had  a  verdict* 

An 
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Tk  pluntiff  brought  a  bill,  fuggefting  the  capture  to  be  P«xj«ot«  ▼. 
fnodulenti  and  done  defignedly  by  the  captain;  and  moved  ^^*''*'*^t 
nowfbranhijan£lion  to  ftay  the  proceedings  at  law. 

Thecoanfel  for  the  plaintiff  argued,  that  though  the  capture 
might  not  be  fraudulent,  yet  the  defendant  ought  not  to  recover 
more  on  the  policy  than  a  moiety  of  the  lofs,  as  the  a£l  of  13 
Gn.2.^4«yi  1 8.  gives  the  falvage  to  the  owner,  and' he  is  in- 
titled  to  receive  it  from  the  oiEcers  of  tlie  admirahy,  and  that 
the  plaindffought  to  be  obliged  to  pay  no  more  than  the  lofs  he 
hs  afhally  fuftained,  which  cannot  be  afcertaiued  tiil  after 
the  defendant  {hall  have  received  what  might  have  come  upon 
the  fahrage. 

The  defendant,  in  his  anfwer,  had  fwom  he  had  offered,  and 
vas  now  willing  to  relinquifh,  his  incered  to  them  in  the  benefit 
of  the  falvage,  and  would  give  them  a  letter  of  attorney  for  that 
purpofc  to  receive  it. 

Loud  Chancellor, 

There  is  no  ground  for  an  injunflion  in  this  cafe  ;  here  there 
was  an  agreement  to  go  to  trial  in  one  of  thefe  aftions  which 
had  been  brought,    and  to   be  bound  by  the  event  of  that, 
at  the  time  of  the  trial  they  knew  the  (hip  was  re^taherty  and  the      [  X96  1 
nunncr  of  the  capture. 

The  quantum  of  the  damage  and  lofs  fuftained,  is  the  only 
dung  now  to  be  difputed;  for  it  is  impoffible  to  carry  on  trade 
withoai  i^n/r^,  efpecially  in  the  time  of  war. 

Therefore  regard  muft  be  had  to  the  infuredj  as  well  as  the 
«^<r;  ;^nd  where  there  is  no  admiffion  in  the  anfwer,  of  any 
lund  of  fraud,  though  various  pretences  of  that  fort  may  be  fet 
op  hy  the  bill,  they  are  not  to  be  regarded. 

Thcqucftion  thenarifeson  the  ilatuteof  13  Geo.  2.  with  re- 
gard to  the  falvage. 

It  hss  been  faid,  there  ought  to  be  only  half  the  lofs  recovered 
fn  the  policy  :  and  as.  to  that,  the  a6l  has  made  great  alteration 
w  the  laws  of  nations  with  regard  to  re-captures. 

The  carrying  a  fliip  infra  prixftdium    hojiiitm^  or  ft   permBa^  By  13  Gn.  2. 
«?^^  with  the  enemy,  makes  it  the  prize   of  the  perfon  rctai-  fmipU^hcT/ 
'"I'tias  if  it  had  been  originally  the  fhip  of  the  enemy;  but  vcfting  of  the 
■y  ^«  acl,  the  rc'caption  is  tliejre veiling  of  the  property  of  the  owner'* property, 
ovner,  S 

But  where  infurances  are  tnm-ejl,  cr  m  ifstcrej,  I  am  doubtful  Wh^nlnrurancei 

»S«»fl,«-   L        -»  ./  '  J  '  arc  latere  ft  or 

wjcw^ci  the  act  can  operate  oV  not.  nointercrt, 

doubtful  whether  the  i£t  fan  operate. 

*  '^is  IS  an  infurance  according  as  intcrejl  fiall  appear. 

"there  is  a  falvage,  that  muli  bj  dcuufted  out  of  the  mo-  Salwgc  muft  b« 
"jr  recovered  by  the  policy  ;  but  if  none  hns  come  to  the  hands  ^^^f"^*^  «"^  «^ 

of  f K-     1  •     .  «i  -       T  oT .  1       .  1  ^  tne  money  reco- 

.    "ic  piaiiitiiFm  tlie  action,  the  jury   cannot  take  ootice  of  vt rjd  by  the  p«. 
Jti 


^'^ffliipwas  condemned  and  fold,  becaufc    die  moiety  was 
P^d,  orfccurcd  to  be  paid  by  the  owners, 

^<>l.  HI.  N  It 


lioy,  if  come  lo 
the  hinds  of  the 
infurcd. 
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PiiiKCLi  V.        It  IS  uncertain  whether  the  defendant  will  receive  any  thmgor 
Harilly.     ^^^ ,  ^j^j  j£  jj^y  tflf^ing  isrecovered,  he  nioft  have  an  allowance 
for  his  expcnces  j'n  recovering, 

Therefore  I  take  h,  when  he  is  wiJKng  to  rellnquifli  his 
intereft  in  the  falvage,  he  ought  to  recover  the  whole  money  in- 
fured. 

It  would  be  mifchicrous  if  it  was  otherwifc,  for  then  upon  a 
re-capture  a  man  would  be  in  a  warfe  fituation  thafn  if  the  (hip  waf 
totally  loft  (1). 

fi)  Decreed,  that  the  defendant  (hould  tht  Ja>nl»aUy  Cwri\  and  irpoit  fnch 
affign  all  his  right  in  the  iliip  Succ./s,  affignment,  the  plainxiff's  bill  to  be  dif- 
and  the  benefit  of  the  decree  made   in     mifled.     ^c;^^.  £4'^.  ^.  1744.  fd.  83. 


[   197  3  Cokgrave  verfus  JufoHy  November   17,  1744.   Rehearings. 

Cafe  62. 
•^  t'"/'' '!!!'"    T^  H  E  pTaiiitifF  brought  his  bill  for  tithe  of  grain  in  kind; 

in  kind,  acorn-        ■  ,        V    r       i  •    r/i    i  r  •  f 

pofuion  fct  up  X  the  defendant  mftlted  upon  a  compofition  of  one  quarter 
of  a  quarter  of  of  xyt  and  onc  of  Oi*is  in  lieu  of  It.  A  trial  at  law  wis  direded, 
•afs'in  iUru^}**a    ^"^  *  verdift  foiuid  for  the  modus. 

trial  at  law  lii- 

rrdtcd,  and  a  verdift  for  thf  moius.  The  pl:untiff  infiftcd  on  a  new  trial  upon  the  difcoveryof  |p  oli 
deed  in  the  c.h^pter-houfe  at  Wtfitf/infiir^  which  he  fct  up  as  a  dccrtc  oi  the  Pope's  d:legite,  that  f^f 
reveffues  of  the  church  which  haJ  been  alienated  fliould  bi;  reftored,  and  would  have  it  unJeritood  thts. 
th  tithei  were  compreljtmilcd  undtr  the  word  revenues.  The  court  ofopiaicn  this  fmper  nvas  tut  ^JtmwL'- 
thn  to  grant  a  r.e-iv  trial,  en*!  rc/vj^d  to  do  it. 

The  plaintiff  infifls  now  upon  a  new  trial  on  a  difcoveryof  an 
old  deed  in  the  chapter  houlc  at  JVcflminftery  which  he  called  die 
record  of  a  ^itiwh  dctcnnlned  before  the  Pope's  delegate,  in  which 
it  was  decreed  that  revenues  which  had  been  alienated  fljould  be 
ruftored  to  this  church,  and  concludes  that  the  tiihe.s  were  com- 
prehended under  the  word  revt'mu's\  the  Judge  at  the  trial  r«* 
fufed  to  admit  it  as  evidence. 

Lord  Chancellor, 

There  is  no  fi)Uiidarion  to  prant  a  new  trial,  for  if  I  (houU, 
it  would  be  a  preccdonr  to  ovenurn  the  riglits  of  men  upon  very 
uncertain  grounds. 

I  am  afraid  thi.^  is  a  cafe  where  Pt'oirling  in  an  an  office  has 
fpirit:d  up  rlrc  reclcr  to  difpiite  *his  vmh/s  ;  it  h.sppcns  very  ui> 
ftTtuTJutely  for  fuch  ix-rfoTis  thai  they  (lunihlc  upon  paj^cts  wiiith 
they  fancy  are  evidence  of  /it/.vs  in  Lind. 

This  is  nothi:^^  more  than  a  proceeding  in    fomc  ecckTi.d'i- 

cal  court,   what  mn  conjlat  found  :  Firll,   in  the  receipt  of  the 

F.ichequer,     and  tiaulmitted   from  thence    to    the    cJuptcr  of 

IVijUwtiJln: 

The  receipt t>f         7"/,^  Kttfipt  of  the  Exchequer  is   no  ofhce  of  record  for  t?/rgs 

hno^officri^'^    °^  ^^^^*  ^"^^^  burunly  in  auttcro  relating  to  the  King's  reveuue. 

record,  except  , 

\\\  aMCttr^  relating  to  the  Kic^'»  revenue. 
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%e  officer  has    taken    upon    him    to   put  a  title    to    it,    C<»t.Ec«Av» 
.vlucKJiebad  no  authority  to  <io,  and  which  ihe  paper  does      ^•J^'^®*'- 
aot  warrant. 

Id  it^s  utmoft  force  it  is  a  proceeding  in  an  ecclcfiadical 
omiti  condudtng  with  ^n  extrajudicial  fcntcuce  by  the  Pope's 
drkpte. 

*No  proceedings  In  die  ecclefiadical  courts  in  this  kiDgdom  The  officers  of 
arc  records,  they  arc  only  evidence  of  fcntengcs  in  their  courts,  ^^f  «ccicC«fti. 
therefore  I  mention    this  that  the  ofhcers  there  may  not  take  not  intitic  their 
upon  them  to  itititle  them  recorda  Domini  Regis  George  life,  for  procctdlngs  r#- 
dK  future,  p'''^  ^r*'*' 

•  GTf .  for  thty  are  only  etldence  of  fcntcnc«s  in  ih;:lr  caurU. 

lam  of  opinion  it  is  not  fuch  an  inftrumcnt,  that  if  the     [  ^198  J 
origiool  had  been  produced,    it  would    have    been   given  in 
evidence. 

Coofidcr  what  the  jurifdiftion  was  that  the  Pope  exerci fed  The  Pope  be. 
before  die  reformation,  and  though  ufurped,  yet  it  muft  have  mltiin"xcrcif- 

if)  veight.  ed  a  juril«lkdioa 

tiiher  by  way  of  avccathn,  or  by  rcqucft  from  an  inferior  couiu 

He  might  cxerclfe  It  by  way  of  avocation^  or  by  rcqueft  from 
in  inferior  court. 

Tht  legate  a  latere  fWhilfi.  in  the  kingdom  (i),  did  exercife  ale-  T^^'*^*":.f  . 
pntine  authority  without  an   appeal  to  the  Pope,  as  for  in-  ^"^^Jtiwky^ 
*  ttanec  cardinal  Camfejus.  withouc  an  ap- 

NAher  the  time  nor  the  court  does  appear  in  this  paper,  and  pc^  » »^^  J'^F^t 
wotlicr  inftrumcnt  has  been  tacked  to   the   parchment  by  a 
laodero  (Iring,  but  does  not  at  all  relate  to  the  nrft  paper. 

Confider  what  is  the  Pope's  commilfion  to  the  archdeacon  of 
Leiieftr,  whom  he  made  his  delegate  :  the  Pope  does  not  take 
notice  by  what  way  the  caufe  came  before  him,  whetlier  by  ap- 
pealer by  avocation,  or  by  letter  of  requeft. 

So  that  here  Is  no  recital  of  any  caule  depending  before  him 
in  any  iliape,  only  that  there  had  been  alienations  of  the  revenues 
of  the  church,  and  that  the  alienees  had  obtained  confirmations 
from  the  Popes  thcmfelves. 

This  wjs  a  kind  of  general  inquifition  only,  how  far  the  pof- 
cSion  of  this  re£lory  had  been  alienated. 

The  two  inftruments  by  which  they  would  fliew  it  to  be  a 
aufe,  hive  no  relation  to  one  another,  but  tacked  togetlier  in 
zodem  times. 

Though  an  ufurped  authority,  it  was  allowed  by  law  at  that 
me»  and  muft  have  it's  confideration  :  yet  as  it  decs  not  ap- 
rar  by  this  parchment  there  was  any  cuufe  depending  before 
ic  Pope,  it  can  be  of  no  fignificaiion,  and,  even  if  it  had  ii's 
moft  force,  would  be  of  no  advantage  to  the  rcclor  againll  a 
im^&tion. 

(;)    nde  Carte  v.    Ba'l,  ^J.  500, 

N  2  I  an 
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CottoEAvi        I  am  clearly  of  opinion  this  was  no  fort  of  evidence,  amdvas 
V.  jusoK.     ^^j^y  properly  rejeded  by  the  Judge  who  tried  the  caufe. 

There  is  the  ftrongeft  evidence  of  a  modus  in  this  cafe,  and 
no  pretence  that  tithes  were  ever  paid  in  kind,  except  tliis  paper, 
and  therefore  there  is  no  foundation  for  a  new  trial. 


Cafe   63.  Stirling  ycT[\xs  Lydiard,  November  21^  i*] 4^. 

finguUr  his*"  HT^  H  E  qucftion  in  this  cafe  arofe  upon  Mn  LydiartTs  wiD, 

leafehoid eftatc,  JL      who  devifed  in  the  following  manner: 

f^' crfonal^'  As  to  all  and  Singular  my  leajehold  eflate^  goods,  chattels  and 

eftatc  whatfo-  pcrfonal  cftatc  whatfocvcr,  I  give  to  my  daughter  Johanna^  and 

ever,  to  his  if  (he  dics  witliout  ifi'ue  living,  then  limits  it  over  in  the  fame 

itSf^dics  with-  «^^""cr  to  tJ^c  defendant. 

outimiciivixn;.  In  thc  Tcfiduary  claufc  tcflator  repeats  the  words  all  and  Cn* 

then  to  the  dc-     gular,  fffr. 

trrmrking  his^"       ^^  ^^^^^  making  his  will  renews  a  leafe  with  the  dean  and 

will  renews  a       chapter  cf  Windjor* 

leiftfwith  thc 

dean  and  chapter  of  WindJor\  this  i:  no  revocation,  but  thc  leafchold  eftate  pifled  by  thc  will  (1). 

'Johanna  is  dead  without  iflue,  and  her  hulband  as  adminiftra- 
tor  and  rcprefcntative  of  his  wife  brings  his  bill  to  have  thc 
leafe,  infifting  tliat  the  renewal  by  tellator  after  making  the 
will  is  a  revocation,  and  that  confcquently  he  in  the  right  of 
his  wife  is  inticled  to  it. 

Lord  Chancellor, 

There  is -no  doubt  but  the  kafchohl  ejlatc  pafled  by  the  will. 

The  plaintiff  goes  upon  a  niillake,  that  tliis  is  a  fpecificlepa- 
cy  :  it  is  nothing  like  it,  for  it  is  only  an  enumeration  of  thc 
feveral  particulars  of  his  perfonal  cflaie,  but  ytt  is  a  general  dc- 
vife  of  the  whole. 

The  court  never  drains  to  make  a  revocation. 

But  notwithftanding,  if  in  point  of  law  it  is  a  revocation,  it 
muft  have  its  efFeft  here  likewife. 

But  there  is  no  four.dation  to  fav,  what  tcJlator  has  done  in    I 
this  cafe  is  a  revocation.  ; 

f  200  1  Suppofe  the  tellator  had  pnnhaf^d  a  nc^'  It^fo,  would  not 
that  have  pafTcd  ?  Wiiy  then  (]*oulJ  not  a  new  term  in  a  kafe 
equally  pafs  ? 

If  I  was  to  conftrue  this  a  revocation,  I  do  not  k'AOW  but  if  a 
man  was  to  give  all  his  Bank,  Ei:J}  If:dia,  ar.d  S^ulJ.Ji'J  ^^^^^^y 
and  (houid  afterwards  turn  it  into  money,  it  might  as  well  be 
infilled  this  was  a  revocation   (2). 

His  Lonifliip  declared  there  was  no  pretence  for  the  plai^' 
tilTs  demand,  and  diercfore  difmifled  the  bill. 

(1)  ^'''V/  C^^ric  V.  Carte,  anil  174,    ^*^^  (2^  Mncy  v.  Af/7.Vr,  ante  t  vol.  599' 

thc  note  ihcicio.  Futfc  v.  UMi^iiny  ante  1  vol.  414*  ■^'^' 
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iy  TCrfus  JFj///,  November  23,   1744,  before  the  M after  of    Cafe  54. 
the  Rolls. 

Judgment  creditor,    who  has  not  taken   out  execution,  a  judgment 
,  brings  3  bill  againfl:  the  defendant  to  redeem  him,  who  creditor*  before 
mortgagee   of  the  leafehold  eftate,  and   likewife  a  bond  **^"  *"^^^^^  ^ 

®^  •  redeem  a  mort- 

^^*  gage  of  a  leafe- 

hold eftate  and  bopd  creditor^  muft  take  out  execution* 

ijler  of  the  Rolls  {William  Forte/cue,  Efq;)    The  cafe  of  ^r        y  ^ 

▼crfus  Draper^  in  i  f^ern.  399.  is  in  point,  and  a  ftronger         e^^^^s^^^ 

lan  the  prefent,  for  there  the  defendant  who  had  the  goods        ^    •  ^r  / 

hands  fecmed  to  have  come  to  the  pofleffion  of  them  in  a      <^*rr-«^^-^  -'''* 

ilcnt  manner:  but  notwithftanding  upon  defendant's  de-   ' j^\  'X ^  ^' 

ig,  becaufe  the  plaintiff  (a  judgment  creditor)  had  not         /    ^^^y 

tdhc  had  taken  out  execution,  the  court  allowed  the  de-  _^. 

r,  and  faid  the  plaintiff  ought  aftually  to  have  fued  out        x,^^-^:^^^ 

don  before  he  had  brought  his  bill.  *^      ^       ^ 

the  prefent  cafe  there  is  not  the  lead  fuggeftion  of  fraud,  ^/^  ^^^^^^ 

fendant  being  a  fair  and  bona  fide  creditor  by  mortgage.        ^/  ^^^ty^^ 

Tc  was  a  cafe  of  King  v.  Marijfall  laft  term  ( i ),  upon  a  bill  '  ' 

judgment  creditor  to    redeem,   which  came  on  before 

Hardwickef  when  he  aiked  for  the  writ  of  execution ;  and 

ts  being  produced^  admitted  the  judgment  creditor  for  this 

to  redeem. 

want  of  it*s  being  taken  out  now,  the  bill  muft  be  dif- 

,  becaufe  till  execution  the  plaintiff  has  no  lien  on  the 

)ld  eftate,  and  decreed  accordingly. 

(x)    Jnfe  192.    S.  C. 

Bridgman  verfus  Bove^  November  27,   1744.  ^**!^  ^^i^lt^^^'i/i^* 

Pcrfon  by  her  will  fays,  «  (i)  I  devife  to  ^\x  John  Bridg-  f^j^^s!htt  j^S^S 

^*  man,    my   heir,     Clifton    lands,    he  paying   all   debts  heir,  c^on 

I  legacies,  charged  on  thefe  lands»  and  after  his  deceafe  lands,  he  pay- 
my  nephew  Bridgman,  dodor  of  divinity."  '^"^^  fj^^? 

charged  on  thafe 
>Qd(  after  his  dece^.fe,  to  a  nephew  \  Sir  y.  B,  as  tenant  for  life,  is  obliged  to  keep  down 
'My  if  the  principal  is  not  difcharged  j  out  if  it  is,  he  is  to  pay  one  third,  and  the  re« 
»  two  third:. 

"I  declare   Sir  J.  Brifhrnnn  my  perfons.     By  a  codicil  in  1 740,  the  tcfta- 

^^  Clifton  lands,  he  paying  all  fuch  trix  gave  an   annuity  to  be    paid  out  of 

«ici  as  I   ihall   charge  on    thtfe  the  Lhfton  eftate  by  Sir  J.  Bridgmany  if 

^>  after  his  deceafe  to  my  nephew  he  furuvued  her ;    and  if  not,  then  by  hsr 

^Bridgman  doAor  of  divinity,    in  nefhrx  Roger  Brtdj^maa* 
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B*iDGMAKv.  In  anotlier  part  of  her  will  ftie  fays,  **  I  leave  my  jcwdsi 
**  plate,  piftures,  medals ^  furniture^  10  my  two  executors,  to 
•'  be  equally  divkled." 

In  the  lail  claufe  of  the  will  (he  fays,  "  Creating  St.  Marji 
**  and  Creating  5/.  0/ave*Sy  I  make  linhie  to  all  debts  I  have  con* 
*^  tf acted  fince  I735>  notes  or  bonds,  if  any,  and  what  remains 
«'  to  be  paid  to  Mary  Dcvc^  fpinilcr,  after  the  Creatings  arc 
**  fold." 

Lord  Chancellor, 

A  principal  queftion  is.  Whether  the  debts  and  legacies 
fliould  be  paid  out  of  Sir  John  Br\dgmnn\  eftaic  for  life, 

Notwiihdanding  the  inaccuracy  ot  the  will,  which  is  drawn 
by  herftlf,  her  intention  appears  to  me  to  charge  the  legacies 
upon  the  Clifton  lauds^  but  not  fo  as  to  exhauit  ail  the  profits  of 
the  eftatc  for  life. 

What  colour  is  there  to  fay,  (hat  this  creates  a  condition 
on  Sir  John  Bridgman^  that  he  fliall  take  'nothing  but  upon 
paying.  -       ^  ^ 

Indeed  it  would  be  a  ft  range  thing  to  give  an  eft  ate.  for  life  to 

a  perfon  of  70  years  of  iige,  on  coudiiion  to  pay  legacies  of 

2600  /.  out  of  an  eftatc  of  600  /.  per  anmim^ 

By  the  latter  words,  there  is  a  plain  charge  in  the  will  upon 
thcfe  Imds,  and  therefore  Sir  John  Bridgman^  as  tenant  for 
life,  is  obliged  only  to  keep  down  the  intereft,  if  the  principal 
is  not  difcharged  u )  i  but  if  difeharged,  to  pay  one  third  there- 
of, and  the  reverfioner  the  other  two  thirds  (2), 
The  next  queftion  is  relating  to  the  pcrfonaleftate, 
PreVifiomm  In  all  claufcs  with  rcfpcil  to  provifions  for  payment  of  debts, 

"m-lx^^'TV  *^^y  i^clate  to  the  time  of  the  death  of  the  ttUator,  in  order  to 
rejaie  to  the       makc  a  morc   honcil  and  faithful    provifion  for    payment  of 

time  of  the  debts. 

teihtor*s  death* 

The  words  aU  *  If  it  had  been  all  debts  that  I  oivc^  ftill  It  would  be  extended 

thedebtswhich    ^q  t^g  timc  of  hcr  death  :  the  wonis  here  arc,  %jhich  I  have  an- 

ed,m»ftbe7on-  tracled,  ^/7W  contra£lcd  muft  be  conftrucd^j//  contracl. 

i\n\edfiall  co.i« 

Prrfonaieftntei*  ^  Icttow  of  no  authority  whcrc  the  words,  I  make  my  real 
JiuUe  to  p*y  the  cftatc  jiable  to  pay  my  debts,  will  exempt  the  perfonal  vftarc 
dcbu,  unicfs      without  any  fpccial  cxtrmption  of  perfonal  cftate   (7):  nor  has 

there  IS  a  fpcctil     ,  \  '     '  r  •  •       i  r        ,     f\  «     ti  »  .•     i        i      ..* 

ekempjonoiir.   thq  cQiirt  ever  laid,  that  perfonal  eltate  mall  be  applied  only  to 


(i)  Fide  Partridge  v.  Paavlft,    ante  I  J.   hridgman     (hould     kvp    down   the 

vol.  ^67.  intercll  during  his  life;    but  if  bv\>/<^t 

(1)   His  Lordfhip  drcrecd,   that  the  then  the  lurpius   monies,   aticr  payment 

J^gacies  were  a  gememl  charge  upon  the  of  the  Wui  legacies,  Ihouid  be  inveiied  in 

Cttfion ertate  to  be  raifed  by  iale  or  mo:t-  the  purchafe  of  lands  to  be  fetsled  to  the 

gH^^rc:     ih..t  the  plii  uiff  S.r  J.  Biiri,^'  ules  in  the  will.  Ri-,  L'tb.  A.  1744-  f"^« 

man  ihocid  ke^p  down   ihe  i*,Ute/l  of  lb  I46.     Fide  Rozi:Jl\\  H'aliiVy  1  Cha.J<rP* 

much  of  the  faid  legacies,  ai  Jhodd  nut  be  221.      Ballet  v.  k  p  anj^cr.  Free.  Cha,  62. 

jH^hJied  by  the  perjatial  efintt  ;   that   the  Fetitey  v.  Ferney,    i  />/  428. 

principal  Hioiild  be  raided  by  i*i»le  or  mort-         (3)   Sec  Galton  v.  Har^cuk,  ante  t  vol. 

gage;  and  in  chTc  the  fame   A)f  old   be  439.  note.  PFa  !ir  v»  Jack/on,  ibiJ.^^' 

raiiCd  by  m^ft  a^e^  then  the  plaintitf  Sir  note. 

Kor 
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4ir  vill  makbg  a  particular  eflate  in  land  liable  to  pay  debts  BimnMAN  r. 

erase  the  perfonal  cftate^  becaufe  it  is  the  natural  fund  for       ^^'"^' 

lent  of  debts.. 

fpote  a  man  devifcs  a  real  eftatc  liable  to  the  payment  of 

W  indy  fubje£t  to  thofe  debts,  gives  it  over  to  another,  or 

;icmuns  after  payment  of  debts^  which  is  all  one  ;  if  there 

Mtexprcfi  words  to  exempt  the  perfonal  cftate,  it  ihall  be 

applk»i|  and  I  am  of  opinion  that  the  refidue  pf  die  perfonal 

e  here  ought  firfl  to  be  applied  in  exoneration. 

he  bft  queftion  is  upon  the  devifc  of  the  jewels,  plate^  pic- 

,  mdUr,  furniture m 

r.  Qarhe^  for  the  executors,  has  infiftcd   that  under  the 

fitrmture^  books  will  pafs,  and  that  under  the  word  medals^ 

i  of  current  coin  kept  with  them  will  pafs. 

vrnnt  cyinzxt  curious  pieces,  and  kept  with  medals^  I  am  Where  current 

inion,  notwithftandlng  tliey  are  currcr.t  coin,  yet,  as  they  ^nj^i^*  ^^J^j^*' 

ept  with  medals,  they  will  pafs  as  fuch,  for  even  medals  medjh,  it  will 

idffs  were  once  current  coin.  P*^*  **  ^"*^« 

t,tt  I  am  at  prefent  advifed,  I  am  clearly  of  opinion,  that  A  library  of 

ay  of  books  will  not  pafs  ^9.  furniture  ( i  j.  ^^^^  f  "r^ 

rdoes  it  operate  at  all  on  my  muid,  that   it  will  pafs  as 

ire,  becaufe  it  is  a  fmall  library  ;  for  nioft  commonly  great 

n  are  more  often  put  up  as  ornaments,  and  Icfs  accurately 

I,  than  fmall  ones. 

to  the  cafe  which  has  been  cited  of  the  Duke  of  Beaufort 

L»rd  Dundonald  and  the  Dutchefs  of  Beiwfrt  his  wfe^ 
'•  739-  there  was  very  little  oppofition,  being  between  a 
rand  fun,  and  I  lay  no  llrefs  upon  it. 

I  take  it  too  it  has  been  determined   that   a   library  of       [   ^03  ] 
will  not  pafs  as  furniture  5  and  his  Lordlhip  decreed  ac- 
l^  (2)- 

Kdly  r.  Pcr^iet.  A.nh.  605.     (t)  Reg,  Lib,  A.  1744.  fol.  146. 


Biiffit  yerfus  Bn£et^  December  17,   1744.  Cafe  66* 

ID  Chancellor,  8  vin.  Ab.  8-. 

HE  bill  was  brcu'^ht  bv  a  pofthumous  child   to  have  an  pi.  li.S.  C. 
account  taken   of  the  clear  rents  of  the   father's  ellate  t^ufhZ'^tLt 

^endantis  Bi^Jfttn  the  next  reni- 

day  hid  iacurrej 
death  of  his  fith?r,  is  undrr  the  to  ^  11  fK.  3,  fncitlcd  to  the  intermediate  pioliu  ol  the 
tiled  Ai  well  as  the    hisls  tncmrdvcs. 

idifputes  are  both  in  regard  to  the  real   and  perfonal 
I  I  will  take  them  in  their  order. 
I,  As  to  the  real  e.'latc. 

;  qu£(tion  relating  to  the  cliatc  of  John  Pendar^us  Bojfet  is 
the  plaintif}",  now  an  infant,  is  a  potthumous  fon  and  heir, 
:  father  died,  and  left  his  wife  enfient  of  him  :  the  real 
couiiits  of  diitcreiic  parts,  and  under  dillercnt  interefts  ; 
N  4  of 
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Baiiity/  of  fomc  fmall  parts  the  father  was  fcifcd  in  fee;  the  grcatcft 
•  part  is  included  under  a  fettlcment,  which  was  to  the  father  for 
life,  then  to  fecure  a  rent-charge  of  800  /.  a  year  to  his  wife  for 
a  jointure,  remainder  to  trudees  during  the  life  of  the  father  to 
preferve  contingent  remainders,  remainder  to  the  firfl  and  every 
other  fon  of  John  Pendarvis  Bajfet^  remainder  to  the  defendant 
the  brother  of  John  Pendarvis  Bajfet, 

The  plaintiff  was  born  after  the  next  rent-day  had  incurred 
.    after  the  death  of  his  father. 

It  has  been  infifted  by  his  counfel  he  had  a  right  to  enter,  and 
^  was  intitled  to  the  rents  in  the  intermediate  time. 

The  determination  of  this  point  will  depend  on  10  faT  1 1  W.^. 
e.  16.  which  is  to  enable  pofthumous  children  to  take  eftatcs 
as  if  born  in  their  father*!  Ife-time. 

^he  mifchief  intended  to  be  remedied  by  the  aB^ "  Whereas  It  often 
*'  happens  that,  by  marriage  and  other  fettlements,  eftatcs  arc 
•*  limited  in  remainder  to  the  ufe  of  the  fens  and  daughters,  the 
"  iflue  of  fuch  marriage,  with  remainders  over,  nvithcut  limiting 
•'  an  eflate  to  truftees  to  preferve  the  contingent  remainders  limited  to 
**  fuchfons  and  daughters^  by  which  means  fuch  fons  and  daugh- 
**  ters,  if  they  happen  to  be  born  after  the  deceafe  of  their  fa- 
**  ther,  are  in  danger  to  be  defeated  of  their  remainder  by  the 
f  204  ]  "  "C^^  i"  remainder  after  them,  and  left  unprovided  for  by  fuch 
**  feitlemcnts,  contrary  to  the  intent  of  the  parties  that  made 
^*  thofe  fettlements. 

*'  The provifton^  be  it  enafted,  that  where  any  eftate  already 
**  is,  or  (hail  hereafter  by  any  marriage  or  other  fettlemcnt 
**  be  limited  in  remainder  to,  or  to  the  ufe  of  the  firft  or  other 
"  fon  or  fons  of  the  body  of  any  perfon  lawfully  begotten, 
"  with  any  remainder  or  remainders  over,  to,  or  to  the  ufe 
*'  of  any  other  perfon  or  perfons,  or  in  remainder  to,  or  to 
*'  the  ufe  of  a  daughter  or  daughters  lawfully  begotten,  with 
**  any  remainder  or  remainders  to  any  other  perfon  or  perfons, 
*'  that  any  other  fon  or  fons,  ordauf^hter  or  daughters  of  fuch  per- 
**  fon  or  perfons  lawfully  begotten,  or  to  be  begotten,  that 
**  (hall  be  born  after  the  deceafe  of  his,  her,  or  their  father, 
**  fhall  and  may,  by  virtue  of  fuch  fettlcment,  take  fuch  eftate 
**  fo  limited  to  the  firft  and  other  fons,  or  to  the  daughter  or 
**  daughters,  in  the  fame  manner  as  if  born  in  the  life-time  of 
•'  his^  her^  or  their  father y  although  there  fhall  happen  no  eflate  to 
'*  he  limited  to  triif.ecs  after  the  deceafe  cf  the  father  to  preferve  the 
*'  contifigeni  re/tiaittders  to  fuch  after-born  fon  cr  fcns^  daughter  or 
•'  daughters,  until  he,  (he,  or  they  come  in  ejfe^  or  arc  bom,  to 
"  take  the  fame/' 

It  has  been  infifted  on  the  part  of  the  defendant,  the  mifchicf 
was  only  the  difabiiity  of  the  after-born  child  to  take  the  eftate, 
becaufe  according  to  Archer  ^  cafe,  i  Cb.  66.  b.  every  re- 
mainder muft  vcK  eo  ifjfante  the  particular  eftate  determines,  and 
that  Reeve  verfus  Long^  3  Lev.  408.  was  adjudged  upon  this 
principle. 

There  is  no  notice  taken  in  the  acl  of  parliament  of  the  cafe 
©f  Reeve  ytvi\xs  Long, 

But 
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Botl  am  of  opinion  this  was  not  the  fingle  motive  of  the  a£l,     Bassit  ▼• 
lor  Ac  Icgiflaturc  intended  intirely  to  remedy  the  mifchicf ;  the      ^^^^^^* 
taa  before  loft  the  whole  eftate,  the  profits  from  the  death  of  hi$ 
6ther,  and  all  the  fubfequent  profits. 

This  to  be  fure  was  quite  contrary  to  the  intention  of  the 
parties,  efpecially  in  marriage^fettlements,  for  they  could  never 
intend  it  (hould  go,  even  perhaps  to  a  remote  remainder- 
Ban  ;  therefore  the  a£l  of  parliament  intended  to  remedy  both, 
ud  the  very  title  itfelf  exprefles  it  fo,  as  if  born  in  the  father^ s 
Sfeiime, 

What  is  the  recital  ?  jire  in  danger  to  be  defeated  of  their  re-' 


This  b  a  general  expreflion,  and  includes  both  the  loflcs,  the 
being  precluded  of  the  eftate,  and  likewife  of  the  profits. 

Thaefore  this  a£l  of  parliament  ought  not  to  be  taken  fo 
ttirov  as  the  defendant's  counfel  would  have  it. 

•Ihit  altew  it  to  be  fo,  if  the  enabling  words  can  take  it  in  Ifnaaing  wordi^ 
AcyM  be  extended  for  that  purpofe,  though  the  preamble  jh^^/^^*'' 
ilocs DOl warrant  it  (i) ;  and  innumerable  indances  of  this  kind  ihaiibe  extendi 
8c  io  the  law-books*  ^^  ^^^  ^^^  p^  ^ 

pofcy  though  ' 
the  preamble  to  the  ftatute  does  not  warraot  Vu 

Ncit  as  to  the  provifion  of  the  aft,  the  words  are  fo  plain    -  -^         -i 
4«  it  is  impoflible  to  put  any  other   conftruclion  ;    nay,   it     ■•       ^^ 
todd  he  repealing  the  a£k  to  fay,  that  the  after-bom  Jon  fliould 
not  take  die  profits ;  for  if  he  does  not  take  the  profits,  he 
docs  not  take  in   fuch  manner  as  if  born   in  the  life-time  of  his 


The  queftion  to  be  afked  upon  tins,  is,  how  would  he  have 
ticn  the  ejlate  if  born  in  the  life-time  of  the  father  ?  and  the 
•l>»ious  and  natural  anfwer  would  be,  why  from  his  death. 

How  then  will  he  take  the  profits,  if  not  born  in  tlic  lifc- 
Ancrf  his  father? 

Whylikcwifc  from  his  death. 

It  has  been  infifted  by  the  Solicitor  General,  that  in  the  cafe 
^iiiccnts  upon  the  heir,  he  muft  be  inejfe  \  aiul  that  there  are  a 
P^t  many  cafes  that  fay,  a  new  aft  of  parliament  (hall  be  con- 
wTucd  according  to  the  rules  of  the  common  law. 

But  that  is,  where  tlic  conftruftion  can  be  confiftent  with  the 
*wds  of  the  aft. 

There  might  have  been  feme  grounds  for  this  if  the  aft  had 
"^^»  he  (hall  take  as  a  fon  by  difcent  at  common  law,  which,  if 
^^  kgillature  had  intended  it  here,  might  as  well  have  been  in- 
«rtcd  ks  the  prcfent  words. 

^lie  next  words  in  the  provifion  arc,  although  there fhall  happen 
fj/fl/^  /5  be  limited  to  trttjlees  after  the  deceafe  of  the  father  topre* 
^yjbe  contingent  remainders  to  fuch  nfur-born  fon  ^  is'c* 

^  like  words  are  in  the  preamble. 

(0  Vidcarje  I  vol.182,  note. 

The 


2^5 


Bassst  y. 
Basiit. 
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Th»«  ewjrt 
wjuMcoiiiiJer 
the  uncle  j$  4 
recrivftr  ^r  4. 

even  luppoHng 
the  point  aga'iinl 
h2;n  at  Uw. 


CASES  Argued  and  Determined 

The  Icgiflature  intended  to  put  it  in  the  fame  way,  as  if  there 
had  been  imiftees  to  preferve  contingent  remainders  to  an  after- 
born  fon. 

There  can  be  no  doubt  but  according  to  tlie  ufual  courfe  of 
conveyancing  the  profits  might  have  belonged  to  the  pofthumous 
child. 

In  Bridgeman's  Ccnveyancer^  fi[»  30 1  •  "In  cafe  the  faid  7. 
**  (the  wife)  (hall  happen  to  be  enfient  witl\  child  by  the  faiJ 
"  y.  B.  (the  hufbaud)  at  the  time  of  his  death,  to  the  ufc  and 
"  behoof  of  the  faid  J.  (and  the  two  truftees  under  tlie  feitjc- 
*«  ment)  and  their  heirs,  until  the  faid  J.  (hall  be  of  fuch  child 
"  delivered,  or  die,  which  (hall  firft  happen,  in  truft  for  the  bc- 
«  nefit  of  fuch  child,  f^cJ' 

Thefe  words  make  the  mother  a  truflee  throughout  of  the 
profits  for  the  after-born  fon,  and  by  the  words  of  reference,  the 
after-born  child  is  intitled. 

An  objedlion  has  been  ilarted,  that  there  muft  be  a  tenant  of 
the  freehold,  therefore  the  uncle  mull  take,  becaufc,  if  trefpafs 
was  commilt^^d,  there  muft  be  fome  perfcn  iniitled  to  bring  an 
a£tion,  that  the  uncle  is  feifed,  and  how  can  the  profits  be  taken 
from  him. 

Perhaps  in  this  court  it  is  not  neceffary  to  determine  it,  for 
I  can  come  at  them  another  way,  and  fliould  not  fcruple  to 
do  it. 

According  to  the  do£Jrine  in  the  Princess  cafe,  8  Co.  an  eftatc 
may  ceafc  and  revive  again. 

So  here  this  may  divcll  on  the  death  of  the  father,  and  vcft 
on  the  birth  of  the  fon. 

There  is  no  fort  of  difficulty :  as  in  the  cafe  of  a  bargain  and 
fa!e  inrolkd  when  the  cltatc  vefts  by  relation  in  the  bargainee 
frym  the  lime  of  the  execution  of  the  dcfd. 

This  2i&  of  parliament  has  in  my  opinion  rfioppcd  every 
body  from  faying  he  was  not  born  in  the  life- time  of  his 
father. 

Suppofe  an  ejcftmcnt  broni^Iit  l^y  the  fon,  and  the  demife  laid 
from  the  death  of  the  father,  how  could  the  delt  iidant  have 
excepted  to  it  5  for  if  he  laid  his  demife  upon  th-:  d^y  after  die 
death  of  the  father,  then  it  would  have  turned  upon  theconftruc- 
tion  of  this  aft  ;  and  the  demife  being  only  a  form  of  proceed- 
ing to  bring  the  title  in  quelUon,  the  defendant  in  eje(flm;:nt 
mult  have  confcfled  Icafe,  entry  and  oufler:  or  otherwife  an 
ijifant  could  not  bring  an  ejectment  if  it  were  con(idcrcd  as  a 
real  a£lion. 

But  fuppcfe  the  point  is  again  ft  him  at  Jaw,  yet  I  am  of 
opir.ion  this  court  would  conlidcr  the  uncle  as  a  receiver  or  a 
trnfiec  fi>r  the  after-born  fon,  in  like  manner  as  they  would 
confivler  truftees  to  preferve  coiuingent  remainders,  and  the 
words  of  the  acl  warrant  this. 

This  court  confiders  every  perfon  who  enters  upon  the  eftatc 
of  an  infant  as  a  guardian  and  receiver  for  him. 

There  are  fevcral  cafes,  where  in  confequcuce  of  an  a£l  of 
parliamcut  this  court  will  interfere. 

As 
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Jkvlieit  1  new  aft  of  parliament  is  made  to  alter  the  law,     Bassct  i. 
and  tbe  iodges  arc  formal  in  adhering  to  rules  of  law,  and  will 
fioc  conftruc  according  to  the  words  and  intention  of  the  a£l,  ^tin!iSent*i? 
there  this  court  will  take  it  up,  and  will  give  remedy  here,  „a4e  to  aicrr 
f    tho&ghitis  the  bufinefs  of  judges  to  mould  their  pradlice  fo  as  the  law,  it  1« 
;     to  nuke  it  conformable  to  the  IcgiQaturc.  ji'd\«fo«uM 

their  prance  fo  u  to  render  it  confomiahle  ^o  the  leglilature* 

It  istne  the  moft  common  way  is  to  give  a  legal  remedy ; 

hot  to  infance  in  a£ls  relating  to  papifls*  edates,  the  court 

bafegtfcn  remedy  here,  therefore  I  am  of  opinion  that  the  in* 

r     temediate  profits  of  the  fettled  edate  mult  be  accounted  for  to 

the  fon. 

As  to  the  profits  of  the  eftatc  defcended,  ihey  mull  be  ac-  The  profits  of 
counted  for  only  from  the  birth  of  the  pJalntift  ( i ).  iztu^^^^ t!i\\i^ 

polllmmous  child**  from  hl&  birth  only* 

Tkcodicr  queftion  relates  to  the  perfonal  eftatc,  as  to  the  fum  a  legacy  of 
of  800/.  that  belonged  to  Mrs.  Ehzaheth  Bajftt,  given  by  the  fo'l.iJ^tSle 
gwodfitkcr  of  the  plaintiff  Francis  Bajfet  by  way  of  general  lega-  at  11  or  mar- 
cfi  lobe  paid  at  twenty-one  or  marriage,  charged  upon  a  mixed  "'S*^*  5**"r?^^ 

r.,j ^i*^        ,         ,         1,  r        1     n.  on  a  mixed  fund 

wwpartljr  real  and  partly  pcrlonal  eftate.  p^^tiy  real  Md 

partly  perfonal 
^^\ft£Uhefi^e%lp  and  unmarried.     As  ajfets  nvere  admit tt  J,  this  court  vj'ilf  not  grant  an  injmnEHm 
*f^f^fncMdiHgt  in  the  uclcfiafilcai  cttrrf^pr  tht  ruoxery  »f  tbt  iegacj^  as  :brf  kat-t  a  fr^^  i'*^* 
^^  fir  itjr^cus  ckargtd  an  fftrfinai  eflatc. 

She  died  before  twenty-one  and  unmarried. 

As  aflcts  arc  admitted  here,  and  as  there  has  been  no  dcter- 
"*"^tK)n,  that  where  the  perfonal  eftate  is  deficient,  the  real 
^  (hall  be  applied,  I  will  not  direft  it  now  (2).  Vide  Jen^ 
»"'|/  verfus  Looks,  2  P.  IVms.  276,  and  Tke  Duke  of  ChandoT 
'«iftts  Talhoi,  2  P.  IVms.  60 1 ,  6  M . 

.  Vill  this  court  grant  an  injunftion,  to  ftay  the  proceedings 
fflthcccclcfiaftical  court  for  the  recovery  uf  the  legacy? 

Certainly  not,  as  it  is  a  proper  jurifdiclion  for  legacies  charged 
«» perfonal  eftate. 

fc  mull  go  to  the  rcprefentativc  of  Elizabeth  Bajfet^  and  be 
P'«*outof  the  perfonal  eftate. 

AYfOT^fr  the  i8:!i,  1744. 

Lord  Chancellor, 

1  had  not  rime  yeiterday  to  confidcr  the  cafe  of  Bajfet  verfus 
%f^*fo  well  as  I  fiioulil  have  dotie,  but  fpokc  chiefly  from  my 
iRcmory,  and  therefore  as  I  law  lever.il  gentlemen  ycfterday  take     [   -^^  J 
Botes,  I  think  proper  to  mention   what  in  my  opinion  is  very 
"**^<^riiil,  thatihcy  may  add  it  to  the  cafe, 

(0  y^d:  H%r.  Co.  Lift.  1 1,  b.  note  4.  (2)  Srd ^ide  Prowfe  v.  Ji-ft^dctp  ante 

^^'^tkM^K.'^ijiaii,  5  ii'ii:  520.  I  vol.  482. 

Bcfojc 


2oS  C  A  6  £  S  Argocd  and  Determiaed 

Kajiit  t.         Before  the  making  of  lo  €3^  ii  JT.  3.  the  conftant  mctiod 
Baiszt.      ^f  ^jj  flaiftii  conveyancers  was  to  infcrt  a  limitation  to  prcfcrvc 
^^i^^l?aXi  ^^^  contingent  remainders  to  pofthumous  children. 

ikilftil  convey- 

taqen  uiferted  t  limitation  to  preferve  the  contingent  remainders  to  poflhvmous  children >  but  firce  the 
ftatute  they  have  left  it  out ;  which  (hews  their  uniforoa  opinion  that  this  a^  of  parliaoaent  carries  the 
iatenapdiatc  profits  as  «eU  as  the  eftate* 

Sometimes  the  limitations  were  made  to  the  mother^,  fome- 
times  to  a  truftee  for  the  benefit  of  the  child  when  born. 

Ever  fince  this  ftatute,  all  fkilful  conveyancers  have  left  it 
out  (i ).  And  this  is  a  ftrong  circumftance  to  (hew  the  uniform 
opinion  of  eminent  conveyancers,  that  this  zSt  of  parliament 
carried  the  intermediate  profits  as  well  9s  the  eftate. 

If  they  thought  there  had  been  any  doubt,  they  would  not 

have  left  it  out,  becaufe  it  would  be  of  confequencc,  where  the 

eftates  are  large,  for  if  half  a  year  (hould  be  incurred^  it  migjit 

be  the  odds  of  5000/.  to  the  pofthumous  child, 

Thp  pradice  of      The  uniform  opinion  and  praftice  of  eminent  conveyancers  has 

*r^'**ccn  hal     ^^^^Y^  ^^^  g"*^^^  regard  paid  to  it  by  all  courts  of  juftice  ;  and 

alwayrhad         as  I  have  mentioned   upon  other  occafions,   the  cafe  of  tht 

great  regard  paid  Countefs  of  Radnor  verfus  Vandehend^y  Shoiver^s  Pari  Cafes  69. 

TOurt^of  juftUc    ^^^  determined  on  the  point  of  dower  entirely  from  die  opinio* 

andthepoin:of  of  couveyanccrs  upon  that  head. 

dower  in  the 

CcMMtt/s  of  Radnor  v.  Vandihcndy  was  detennined  mtirely  from  their  opinioo* 

(l)   2  Vef  231. 

Cafe  67.      ^fl^ley  verfus  Poccch^  atiiofigH  the  Caufe  Petitions^  December  ipi 

1744- 

An  executor  TV^^"  ^f^rnfey  by  his  will  devifcs  the  refidue  %l  his  cftatc 
ought  ty  pay  J[y£  between  the  Kingfcots  and  Pocochs ;  the  plaintiff  Jfhley 
fiTft  X  ufc.  married  one  of  the  Pocccks,  the  K'wgfcots  brought  the  firft  biU 
thcfirftdiii-  againft  Barnflef^  executor  for  an  account,  and  obtained  a  final 
fnaftion^thw  ^^^^^ee  J  then  Afbley  brought  the  fecond  bill  againft  the  executor 
he  who  obtains  of  Barnjleys  executor, 
the  firft  judg- 
ment (hall  be  preferred ;  otherwife  as  to  legatees,  for  as  there  is  no  priority  in  legacies,  an  executor 
fiould  pay  them  fan  ffffu. 

;^^.  Tt^^^le^ .      A  petition  is  now  preferred  hy  Affjleyy  who  is  intitled  to  a 
^//     diftribution  under  Barnjle/s  will,  for  fourteen  hundred  pounds, 
"^  to  be  paid  him  oiit  of  a  fum  of  money  placed  in  tlfe  Bank  to 

die  credit  of  this  caufe. 
f  cico   1        Lord  Chancellor, 

'•  ^  ^  Suppofe  two  creditors  at  large  of  the  firft  teftator  Barnfejt 
and  one  brings  a  bill  before  the  other,  and  obtains  a  final  decree, 
and  a  report  of  the  Mafter,  and  that  report  has  been  confirmed, 
and  then  the  other  brings  a  bill  and  obtains  a  final  decree,  and  his 
demand  is  confirmed  j  to  be  furc  the  executor  QUght  to  have 

paid 
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pid  Ac  firft  who  had  ufcd  the  firft  diligence ;  fo  in  the  cafe  of    AsutiT  v. 
anaOioa  at  law,  the  creditor  who  obtains  the  firft  judgment     ^^^^'^''• 
(ball  be  referred. 

But  this  is  not  the  prcfent  cafe,  for  the  perfons  here  arc  not 

CTcdiion  of  the  firft  teftator  but  legatees  under  his  will ;  and 

therefore  Pococi,  the  executor   of  BarnJIey^   fliould   have  paid 

•  them  fsri  pajfu  in  his  life-time,  for  there  is  no  priority  in 

l=ga«8  (i), 

(0  Decreed,  that  the  faid  fum  of    proportion  to  their  refpe^lire  dcmandj# 
i43oi  be  ditidcd  between  thepartie«  in    Reg.  Lib.  A.  1744.  foL  6^. 


Rabinfen  Y^xiyjAtiiton^  Decemlcr  12,  1744.  Cafe  5». 

THE  father  of  the   plaintiffs  and  defendant,  by  his  will  ^'^'  «^«* 
derifcd  to  the  defendant,  his   fon  John  Rchinfon  Litton,  Xw\l}%\l  ^' 
'  4c  lands  upon  which  the  queftion   arifes,  to  him   and  his  pi- 16. 
**  icii  for  ever,  and  in  cafe  he  fhould  not  live  to  twentyone,  f^- *i«^*^« '"«« 


'.  devifes  lands 

^^  *na  die  Without  illue,  he  gave  the  lands  to  his  daughters  his  heirs,  but  ia 
(who  arc  the  plaintiffs)  with  feveral  remainders  over ;  then  c«»fehcAouid 

I  legoes  on,  and  fays,  my  will  is,  in  cafe  my  fon  fliall  not  (i),  .^ddiclSthoit 

^^  attain  twenty-one,  my  eftate  fliall  be  fold,  and  the  money  di-  iflue,  then  he 
^^cd  among   my  daughters,   for  an   augmentation  of  tlieir  ^^Yf.'^^^^*"^* 

"  fortunes,  and  gave  to  his  daughters  io,coo/.  befides."  '^dSs  th^^^^ 

«j,L-  .  .  fliould  be  fold, 

7^*M  money  divided  among  the  daughters :  the  fon,  who  wants  three  quarters  of  a  year  of  21,  in- 
|Wcd  cutting  c'own  3000/.  worth  of  ti.nber}  the  daughters  bring  a  bill  to  ftay  waftc  :   The  aurt  of 
y*^*'*^*/-!?  intitUd  to  an  ujunHltny  as  it  t»  furfuing  the  ttjhcur's  intgnthit,  and  ^rcfftving  the  val'at 
"  ^«  f/iates  intended  to  go  to  the  daughters.  ^ 


^^yy^ 


:a 


/ 


J^^  eftate  which  came  to  the  fon  by  fettlcment,  was  between      o\y  "^  ^ 
*«  and  four  thoufand  pounds  a  year.  /2  ^  i^^.  // 

The  fon,  who  wants  a'^out  three  quarters  of  a  year  of  coming 
.  ^gc»  intends  cutting  down  three  thoufand  pounds  wortli  of 
^nj|)cr  off  the  eftate. 

(OThis  part  of  the  cafe  is  differently  will  ;  but  he  infilled,   that  he  was  enti- 

^poriedin  8  Kin,  475.    It  appears  tVoin  ilcj   to   liie  fctJimpU,  fuhjeft  to  be  de- 

%•  ^^'^. /?.  1743,     iol.  47^.     that   the  ft\.tod   upon  the  aforcfaid  contingcr!cy  ; 

P'iintifTs  in'thiscaufe  (ihc  daughters  of  and  as  tli'--  fame  might  never  happen,  the 

*oc  leliator)  jby    their  cuunlel  nlleged,  plaintifrs   had  no  ri^ht  to  reUrain  him 

"it  they  were  entitled   to    have  ccrtr.in  from  cutting  down  timber.     The  plain- 

*«*tc«of  the  teilator  fold   in  augmenta-  tifFa  therefore  prayed,  that  an  injunction 

tionof  their  fortunes,  if  the  defemlant  his  might  be  awarded.     Ordered  that  the 

f^fi^ald  live  to  attain  lis  a^e  of  2  i  v< .w/;  pl.iiniifti  ihould  reply  to  the  defendant's 

"*^  the  defendant   had  A^/YrT//;r</  to  cut  anfwer,    and    thnt  the  irjiinftioa  ih;>uld 

^'•'D  timber   {(cq  Gihfon  v,  S-'nitb,  antf  be  awarded  until  the   hearing.     Note, 

'*^^i82.     Amn.  poll.  i^%i.)   that   riie  the  Kditor  has  not    been   able  to  Icara 

p^Qtifrs  had  thereupon  filed  thvir  bill  whether  ihe  injundion   was  made  per- 

[**  511  injunfllon  :  that  the  defendant  petual  he  has  not  met  wiih  the  decree  in 

J^  pat  in  his  anfwer,   and  had  thereby  the  Regiiler\  book. 
*'>*iucd  the  dcvifc  in  the  iaid  teilator's 
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CASES  Argued  and  Determined 

The  bill  is  brought  t)y  fhe  daughters  amicably,  for  an  injanc* 
tioii  to  rtay  waftc,  and  in  order  to  have  the  opinion  of  the  court 
on  this  pointy  whether  the  defendant  had  a  right  to  cut  down  the 
timber. 

Lord  Chancellor, 

If  the  defendant  has  a  legal  right,  and  there  are  no  equitable 
circumftances  to  retrain  him ;  I  fliall  not  do  it. 

But  though  he  may  have  a  legal  right,  yet  if  there  are  equi- 
table circumilances  h«  may  be  reftrained^  and  it  is  not  proper  for 
me  to  give  a  liberty  in  doubtful  cafes. 

As  to  the  intention  of  the  teftator,  he  certainly  had  not  the 
lead  thought  that  the  fon,  before  his  age  of  21,  fhould  fell  all 
the  timber  upon  the  eftate. 

The  inheritance  is  conftituted  of  the  land  and  timber  upon 
it,  and  that  is  devifed  to  be  fold  for  the  benefit  of  his  daughters. 

The  intent  was  to  give  the  value  of  the  eftate  at  the  time  it 
was  devifed. 

A  perfon  having  meadow  ground  might  as  well  make  it 
arable.  :         , 

What  is  the  will  ? 

The  claufes  muft  be  conftrued  as  if  they  were  in  one  and  tlic 
fame  claufe. 

Suppofc  the  laft  claufe  had  been  firft,  the  defendant  would 
have  been  confidered  as  a  truftce  of  the  inheritance  for  the  be- 
nefit of  the  daughters  ;  ^nd  that  is  the  point  I  fliall  ground  the 
JDJunftion  upon  to  ftay  wade. 

This  court  has  gone  greater  lengths  to  (lay  wade  than  the 
courts  of  law  have  in  giving  adtions,  or  granting  prohibitions 
againll  it. 

As  where  there  is  tenant  for  life,  remainder  for  life,  remain- 
der in  fee  ( 1 )  ;  f«)  where  there  is  tenant  for  life  fubje£b  to  waftc, 
remainder  for  life  difpuniihable  for  wade,  remainder  in  fee,  the 
court  will  not  fut^^r  an  agreement  between  the  two  tenants  for 
life  to  commit  wade,  to  take  place  againd  the  remainder-man, 
before  the  time  comes  when  the  fecond  tenant  for  life's  power 
commences  (2}. 

commit  waftc,  to  t:ik?  pbce  againft  the  remitnder-man. 


Where  a  mort- 
pgorcommlu 
\v4lic,  he  will 
be  rcftraii:cd, 
l>e.-au(l:  the 
^vho^c  eftate  is 
a  lecurity, 
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So,  In  mortj:a;;es  and  fecurltles,  where  the  mortgagor  has 
been  in  pofleflion,  ir  ig  always  granted,  bccaulc  the  whole  eftate 
is  a  fecurity,  but  the  court  does  it  more  ftrongly  where  there  is 
a  trud. 

The  claufe  in  this  will  amounts  to  as  much,  as  if  he  had 

1  fald,  I  give  my  cdate  to  my  fon  and  his  heirs,  till  twcnty-onej 

*  to  receive  the  profits,  then  to  increafe  my  daughters*  portions; 

nnd  here  there  could  be  no  doubt  but  ilie  court  would  have 

done  it. 


(0    R^fiveirs  C2fe, 
pi*  II.     Fan  ant  v,  L 


Roll,  Atu  377. 


iz)   So  Trac^  V.   ^rac\^    I    Vern.  t$» 
Mrubjtnt   V.   Bubb^   2    Frcon.  55.   /^* 
6. 


n 
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That  are  at  this  day  three  forts  of  edatc  In  lands  5  tlie  legal  R'^bNich  v, 
eftatc,  that  is  the  fee  or  freehold.  Littoh. 

Secondlfj  The  ufe,    which  by  the  llatute  draws  the  legal 
tftate  after  it. 

TTrirdlr,  The  beneficial  intcreft. 

How  does  it  ftand  upon  this  devifc  ? 

There  IS  an  undoubted  eftatc  in  fee  in  the  defendant,  and  he 
may  RceJTcthe  profits  till  twenty-one, 

Thb  amounts  to  a  devife  of  die  beneficial  intereft  to  him  for 
that  dflVj  and  it  would  be  very  extraordinary  to  fufFer  him  to 
take  away  a  great  part  of  the  iuhcritancc  of  the  cftate,  which 
was  diieflcd  to  be  fold,  not  for  ftrangers,  but  for  the  bcBcfit  of 
the  daughters  for  their  portions. 
The  father  is  to  judge  of  the  provifion  for  his  chilrlren. 
After  giring  the  daughters  10,000/.  he  then  direfts  this  Ihall 
go  in  aagmeiitatlon. 

There  have  been  fevcral  cafes   put  which  have  never  been  lord  H^dtcicke 
determined,  as  that  of  a  child  in  ventre  fa  vicre^  but   always  faid  declArrd  he 
«7«wA,  and  I  fl;ould  make  no  fcruplc  in  fuch  a  cafe  to  grant  J*®"'?  '*^*^  "•* 

".  .     «•  *  ^  icruple  to  crwit 

ao  UjnaaiOn.  a„  injundion  c* 

ilay  wafte  in 
liToar  of    a  child  in  centre  fj  mere,     though  it  hat    been    hitherto  faid  argmenJo  only. 

Snppofc  the  cafe  of  an  executory  devife,  as  in  G:rev.  Gore  ( i ),  inclinable  to 
Iftoukl  doubt  whether  the  lu'ir  at  law  ou^ht  not  to  be  rcftrain-  thLik,<iiat  in 

-J  r, .    .  n       •         I  •  an  executory  ^e- 

«  irom  commuting  waftc   in  the  mean  time.  vifcthchrint 

law  ought  to  be  reftriuied  from  committing  wafte. 

I  am  therefore  of  opinion,  the  injunftion  ought  to  be  made 

It  is  purfuing  the  intention  of  the  tcftator,  and  prcfcn'ing 
devalue  of  tlic  cftaies  iuicndcJ  co  go  to  his  daughters. 

(x)    2i\Ii\  28.  S.  C. 

Biampcr  vcrfus  Jllil/ar,  February  20,  1744.  ^ 

AQucftion  in  this  caufe  arofo  upon  a  fettlomrnt  made  upon  A  provifoin  a 
a  marriage,    in  which  tlierc   was  a    provlfo,    th.it    one  ^j^^^^^^'^^lj 
^fand  pounds  therein   nKntioncd  fliall  and  may  be  applied  MejybcLidou: 
«id  laid  out  by  the  tiullccs  i::  the  purchale  of  lands  and  here-  by  i*j<^""»^«^t* 
<^ittments,  freehold  or  copyhold.  cliirr*ofTar!d... 

Jt^itre  tt  re  it  M 
t^^t".  lof  iuf  mCMfy  in  land,  byt  rlf  erhiial  tntnt'wi  vjt^  UJbsv^d  ie  confJeret  as  mtr.cj^  if  rat  vcflcdi.t 
^iUft'ailnf,:  bt  £:rf.dtrtdd%  Jlcifj  ami ^oto  tik  heir,  /      y^     ^^    ^/ L^rj^ 

»t  has  been  infilled  by  the  plaintilF,  the  heir  at  law  of  the  /:c/  ^' 

^cnamor  in  the  fcttlement,  that  the  thouiand  pounds  was  at 
*^' events  to  be  laid  out  in  land-,  and  though  the  trullees  have 
"^t  done  ir,  yet,  that  it  is  to  be  confidcred  in  this  court  as 
""J(i),  and  confequently  he  is  intitlcd  to  an  account  from 
"**■'  ifulLcii'  rcpr:ftntativcs. 

(i)  I'lut  Guilt  v.  C«i..V,  fifl.  2-4. 

I»R  n 


±tz  CASES  Argued  and  Determined 

^rAHTMWT.       Lord  Chancbllor*  * 

LkAR.  Where  there  is  a  power  to  lay  out  money  in  land  under  fomc 

particular  circumftancesy  but  the  original  intention  was  that  it 
fhould  be  confidered  as  money,  if  it  is  not  actually  veded  in  land| 
it  (hall  not  be  confidered  as  land,  and  go  to  the  heir. 

The  firfl:  claufe  under  the  deed  is  a  clear  truft  of  money,  and 
a  complete  direction  of  the  intents  and  purpofes  for  which  it 
was  created. 

All  the  words  in  the  deed,  while  it  is  to  continue  money,  ar& 
pofitive  and  imperative. 

But  the  provifo  relating  to  the  laying  it  out  in  land  is  only  the 
aforefaid  looo/.  Jha//  or  may  be  applied,  isTr. 
^"^A  ?*  ^'  ^^  different  from  the  trufls  of  the  money,  for  there  is  no 

■I^inaasof  Covenant  upoii  the  truRees  to  do  it,  but  begins  with  the  prin- 
parlbment  have  cipal  fum  of  one  thoufand  pounds :  and  though  Jba//  or  tnay  in 
ibfo'i«te"^«  aas  of  parliament  have  been  conftrucd  abfoJutely  (O,  yet  diis 
keretheywere     cafc  differs  greatly  from  that. 

inferted  only  to 

leave  the  ele^ion  to  the  tniftees,  cither  to  continue  the  looo  /.  ai  it  was,  In  pcifonil  fecurities, 

«r  caU  It  io,  and  lay  it  out  in  land. 

All  the  three  truftces  arc  dead,  and  it  is  not  poffiblc  to  be 
done  now. 

The  words  Jhal/  or  may  were  only  inferted  to  leave  the  elec- 
tion to  the  truftees,  whether  they  would,  for  fecuring  the 
looo/.  let  it  conxinue  as  it  was  already  in  mortgages  or  bonds, 
or  call  it  in  from  thefe  fecurities,  and  lay  it  out  in  land. 
r  213  ]  The  heir  at  law  is  not  at  all  in  the  confideration  of  the  fettle* 
ment,  and  therefore  appears  to  me  to  be  an  extreme  clear  cafe 
againfl  the  plaintiff,  that  the  thoufand  pounds  fettled  by  deed 
is  to  be  confuicred  as  money. 

His  Lordilnp  difmiflcd  the  plaintifPs  bill,  but  without  cofts. 

( 1 )  Attorney  General  v.  Locky  ante  1 66. 

Cafe  70.  Heariie  verfus  Barber^  February  ^Zy   1744. 

cited.  ^  '  '  A  ^^^  °f  ^  freeman  of  the  city  of  J.otuUn  received  a  fum  of 
SoQic  years  af-  ±\,  moncy  from  liii  father  after  his  marrijgc,  but  it  did  not 
iVthc^oToU^''  ^PP^^*^  '°  '*'^^'^'  ^^^^"  P'*^^  "^^  ^  portion,  nor  umler  the  father's 
f.ecmanofthe  hand,  but  it  was  admitted  at  la(l,  by  counfel,  iliat  the  parcms 
<xvj  oi Ur-doK^  on  both  fides  met,  fome  years  after  the  marriage,  and  agreed 
b^th  adc"  me?,  ^^  advance  two  hundred  pounds  a-piecc,  to  lie  by,  till  they  could 
aid  ugrcca  to      purchafc  a  coriimifllon  in  the  army  for  the  fon. 

advance  200/. 

*-plece,  to  lie  by,  till  they  cocld  purchafe  for  him  a  commlflion  in  the  army,  h  afftci^  "'^^ 
€vurt  to  ht  mten^eJ  as  a  marriage  fornoti,  tbey  confidtrtd  it  at  an  aavancmunt^  ark  a  lar  to  tbiv^f^»*i^ 
faare  (i). 

(l)  See  Fx-^kntr  v.  Watts^  ante  i  vol.  406.  mote  i. 

The 
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The  qucftion  is,  "Whether  this  bars  the  fon  of  the  orphanage     h«*«n  v. 
part?  *""**• 

I  always  took  it,  that  the  cuftom  oi  London  relates  to  ad- 
nncement  upon  marriage,  and  though'  JucPs  Law  is  in  general 
terras,  ftill  it  may  be  relative  to  the  portion. 

But  I  do  not  know  whetlier  the  faft  will  warrant  me  to  fend 

it  to  die  Cijurt  of  lord  mayor  and  aldermen,  to  certify  whether 

this  is  fuch  an  advancement  as  is  a  bar  •,  for  it  appears  upon  tlie 

.  very  face  of  it  to  be  a  marriage  portion,  and  as  this  is  the  faft, 

;  it  certainly  is  an  advancement. 

1      But  as  to  another  child  of  the  freeman,  the  fums  advanced  to 
kim,  as  he  was  not  married,  is  clearly  no  cxclulion. 
For  JttiPs  Laivy  which  was  an  aft  of  common  council,  in  y^f'  ^^wi 
'  Ac  time  of  King  Henry  the  Sixth,  does  not  make  it  a  bar,  un-  Taofci^'^OT 

kliit  was  aji  advancement  upon  marriage,  for  the  only  doubt  council  in /^^nry 
.  tpon  diat  law  is,  whether  an  advancement  to  a  child  either  be-  ^^^  ^^'*  ^^c, 
;  fcrc,  or  after  tlic  marriage,  is  a  bar.  u'^rb"?,'.^!?!-. 

'  it  WAS  an  aJvancement  upon  nugrriAgc  (i]« 

The  difficulty  I  fhould  have  been  under  was  this,  had  not 
&t  hBt  been  (as  it  is  now  admitted  by  the  counfel  on  both 
Wcs)  whether,  fuppofing  a  freeman  of  London  advances  fums  of 
■OttCjr  at  different  times,  and  none  of  them  appear  under  the 
faWs  hand  to  be  advanced  upon  the  marriage,  this  would  be 
ahar  to  the  child's  claiming  his  orphanage  part. 

•iflrrf  Hardwicke  feemed  to  make  a  doubt  at  firfJ,  whether  the  The  fkthtr  be- 
diild,  advanced  by  the  father,  muft  not  bring  the  part  of  the  ing<ic«<lin- 
^baagc  (hare  he  received  in  his  father's  life-time  into  the  [;|itkd  to\u" 
toamcntary   part  (the  father  being  dead  inteftate)   before  he  whale  iharc  of 
caabcintitled  to  a  (hare  under  the  ftatute  of  diftributions.  '***  icftamenttrjr 

part  without 
brin^g  into  hotchpot  the  money  he  received  in  a4Yancement« 

Bat  upon  the  hardfhip  of  it,  as  it  would  in  efFeft  be  excluding    [  •214  J 
"iffl  from  receiving  any  thing  from  his  father,  his  Lordfhip  held, 
^t  he  would  be  intitled  to  his  whole  fliare  of  the  teftamentary 
P*^>  widiout  bringing  into  hotchpot  the  money  he  received  in 
^^ancement  in  the  life-time  of  his  father. 

(j)  Huvjg  V.  EJxartis^  foft.  450. 
Snetlgrove  verfus  Z?j;7y,  March  11,  1 744* 


A  Bond  for  100/.  was  given  by  one  Spackman  to  Sarah  Bai/y,  s^cf/Vcf^"^ 
which  Sarah  Baily  delivered  to  the  defendant,  faying,  in  43*. 
'ft  I  die,  it  is  yours,   and  then  you  have  fomethinc:.  *  ^^-ff.  who  had 

^  '  ^  •  bona  tbr  100/. 

»#  deh'ven  it  to  the  defendant,  faying,  in  cafe  I  die  it  it  yours,  and  then  you  will  hlv^fom'ithin^  • 
«  »•  fufficitnt  donatio  cauja  tr.otth  CO  paft  the  cquiublc  intereft  of  ihis  bond  ua  the  intclkitc's 

^1)  fHdg  Miller  v.  Millrr,  $  Cox^s  P.  Blount  V.  Buntnv,  4  Bro.  Cha.  R^p    72 

J$6.  note  2.     JFard  V.   Turner,  ^  /^^  jun.  546.  S.  C     Tau  v.  Hilhrti  1 

r  4J I .     Hill  V.  Chapman,  2  Bro.  Cha.  Bto.  Cba^  Rep.  286. 
.612.     H^J/ii:  x.TyntCy  Amh.  318. 

Tat.  ni.  O  Tjj^ 
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lliC  plaintilF,  as  adminiflrator  to  Sarah  ^aiVj^y  has  brougbtdui 
'*  fi-'^^-      i,iij  Co  have  the  bond  delivered  up, 

Mr.  AttGni£\  Generaly  counfel  for  the  defendant,  cited  Drwy 
vcrfus  5/;;///',  \  J\  IVvis.  404,  and  Jones  vcrfus  Sdbj^  Prec.  n 

Chan,  300. 

Lord  Chancellor, 
1  am  futisiied  upon  the  reafon  of  the  thing,  and  the  cafo 
which  have  been  cited,  that  this  is  a  fufiicient  donatio  taufa  mrtis 
to  pafs  the  equitable  intereft  of  this  bond  upon  the  inteftatc's 
death. 

The  bill  is  brought,  knowing  M'hcrc  the  bond  isj  to  hareihe 
defendant  deliver  it  up  to  him. 

The  qucftion  is,  Whether  the  plaintiff  is  intitled  totaketlui 
bond  out  of  the  defendant's  cuflody. 
Mvc  cvrdew^of      "^^^^  *^  "^^  ^  ^**^  brought  merely  upon  the  lofs  of  a  bond. 
a  Uecd  at  Uw,         "^  ou  caunot  fue  at  law  without  the  bond ;  for  though  jim 
that  i.  loft,  you    niav  givc  tvidcnce  of  a  deed  at  law  that  is  loft,  jct  you  cannot 
JbVjCn^uft"'^'  of  '^  *^o"^>  becaufe  you  muft  make  a  profert  of  it  (i). 
m^kcaprofcri         Inhere  is  no  evidence,  but  the  defendant's  anfwer,  that  (he 
^^  i^'  has  the  bond  -,  and  by  her  anfwer,  Ihe  fets  forth  the  whole  cafe* 

The  quellion  is,  whether  this  bond  is  the  proper  fubjefiof. 
fueli  a  gift,  efpccially,  confjdering  how  far  the  courts  hare  gone 
lately  in  aiFignments  of  cho/es  in  anion.  \ 

[  215  ]  ^ut  the  cafe,  If  a  chattel  in  poirefllon  had  been  bought  by  ^ 
the  inteftate,  ntul  the  bill  of  falc  taken  in  a  third  pcrfon's  name 
in  truft,  the  legal  property  would  have  been  in  the  tniftee,  and 
only  the  equitable  intereft  in  the  ccjltiy  que  trujt^  and  yet,  if  the, 
cejlus  que  trujl  had  delivered  it  over  to  the  dercndant,  &at  wouU 
have  been  a  good  gift  donatio  caufa  mortis  ai  to  the  cquitabk 
property. 

This  comes  very  near  the  cafe  of  a  choft  in  aBion^  and  the 
cafes  are  fo,  and  tliat  in  P.  Wms.  particularly  is  in  point  •• 

Therefore  his  Lordihip  decreed  for  the  defendant^  and  dif- 
mifled  the  bill,  but  without  cods. 

(f)   So   Anan^  ante  2  vol.  61.  note  I.     Contra  Tcttj  v.  Ntfiiit,  3  TttmRep*  15 J' 

:ii  uctc. 

•  Onr  I  y  u'-U  f\\\\ri{r.t  of  IJi  pcrr.ntl  eftirc,  and  afterwards,  by  parol  ygiret  icot  ) 
L:il  tonr,  to  ti-lix'.!  LV(r  to hii, ncpluw,  it'  the  tkftator  fiiould  die  of  that  fickaefti  j 
fu,.h  fit!  atrrct-a  i'  oc.      Dru-y  ▼.  hir.vhf  i  P,  Wwi.  404. 

^//^^,..  ^^^^  ?*•  iiagf  vcrfus  Bulhlesy  March  aji   1744. 

0f  — 

/^•^r^xSztti^iM-     ^T^HIS  was  a  plea  of  a  foreign  fcntence  in  a  commilTary 
/^^ '  !.?*"ruhjV "e-  ^^^^^  "^  i*rance^  relating  lo  the  fame  matters  for  which 

/'  ."^ijiacxawaU  thc  bill  WSj  brOUgllt  llCIC. 

I  :ry  court  only* 
Hut  if  01  a  pii.ti.al  naiur-,  for  dctcrminipg  difputc:  relating  to  Tnnth  aAioOK 

LOED 


in  the  Time  of  Lord  ChancfeUor  HardwickS.  2ij{ 

Lord  Chancellor,  Cac«  v. 

It  mutt  be  over -ruled,  for  It  is  the  moft  proper  cafe  to  ftand    ^"^^*-*-*^» 
for  an  anfwer,  with  liberty  to  except,  that  I  ever   met  with ; 
ind  the  more  fo,  as  it  is  a  fentence  in  a  commifiary  court  only, 
which  i^  of  a  political  nature,  in  order  to  determine  difputes  tliat 
might  arife  in  relation  to  French  adtions. 


Pacii/tgto/t*s  C;i{c,  Eajler  Term^  May  g^  1 744.  Cafe  73, 

SIR  Herbert  Packingtoriy  tenant  for  life,  without  impeach-  s.  c.  5B3.  Ab. 
ment  of  wafte,  of  an  cftatc   at  IVc/livoodj  in  Worcejierjlsire^  Tliu^h  a^tr 
being  out  of  the  kingdom  (1 ),  his  agent  was  made  defendant  to  fon  bS  tui^nt' 
a  bill  brought  to  ft  ay  waftc  by  Mr.  Pnciington^  fon  of  Sir  Her-^  for  life,  wUb^ 
hrt,  and  hrft  tenant  in  tail,  and  has  put  in  an  anfwer.  wtmfeachmfnt 

'  *  cfnuajte^  yet 

chis  court  \ti II 
tnnt  n  injondion  to  reftndn  him  ftom  cutting  do vrn  trees  In  lines  or  avennes,  or  ridings  ia  a  park, 
■■iihtj  are  tor  omamenc  ^^      ^         ^ 

^^.^^^-^ 

The  motion  now  was,  for  an  injundion  to  ftay  Sir  Herbert     ^^X^'     J^ 
PaeJttngtof^s   agent  from    cutting  down    trees  in    the    park  at  /^^^^"^^^ "^  ^'/^' 
Wefiwood^  which  arc  either  a:i  ornament,  orjbelter  to  the  man-     .f^c/^-^^^  '  "^ 
fion  houfe. 
Lord  Chancellor,  [  2I(S 

Itmight  be  for  the  intereft  of  private  families  if  the  common  Thcrcafoa  why 
law  had  not  -given  fo  large  a  power  to  tenant  for  life,  ^without  hw^M^Jc^fo 
unp:achment  of  nvajle  (2),    equal  to  a  tenant  in  fee  5  but  tlie  large  a  power  to 
common  law  thought  it  for  the  intereft  of  the  publick,  as  tim-  ^)J,"^*7/Jl"' ^^  a* 
ktr  might  thereby  circulate  for  fliipping  and  other  ufcs.  mnu^o/'^fte^ ' 

was, /or  the  in- 
Ureft  of  the  public,  as  timber  mi^ht  thereby  circulate  for  Shipping  and  other  ufe«* 


f 


But  this  court  has  reftrained  dieir  power  greatly,  in  com« 
parifon  of  v/hat  it  was  formerly. 

Tiic  firft  cafe  came  before  Lord  Q^wperf  of  Fane  verfus  Lord 
Bernard^  2  Fern.  738.  \%here  the  defendant  was  reftrained  from 
pulling  down  Rabx  Cajlle, 

The  court, has  ;<onc  fartlier,  and  has  reftrained  fuch  tenant  for 
ifc  from  cutting  down  timber,  cither  for  ornament  or  ftieltcr  of 
?ic  houfe  5  and  farther  ftill  in  the  cafe  of  Charlton  verfus  CharJ* 
;/;,  in  extending  it  to  t!ie  cafe  of  a  park. 

There  was,  indeed,  a  difference  of  opinion  between  Lord 
Chancellor  Kingj  and  the  Mafter  of  the  £(?///,  but  only  in  part, 

(1)    The   plaintiff  alleged,   that  the  not  appear  from  the  allegations  of  the 

elendiDt   Sir  H.  Paiih/gtofi,    had  cut  plaintiff  in  (he  prefenc  motion,  whether 

own  a  great  numher  of  trees^  and  had  the  agent  had  admitted  this  faft  by  his 

treattncd  to  cut  down  and  dcllroy  them  anfwer.     Sir  H.  Paeiing/^n^s  anfwer  was 

[/,•   th&i  Sir  H,  Packin^tcn^s  agent  had  not  come  in.     Reg.  Lib,  B.   1744.  fol. 

peed  for  the  fale  of*2cbo  trees,  and  325. 

l*t  inconfequcncc  thereofyc;y;<r/r/tf/had         (2)  FiJe  Pygs  v»   Dor,  i    Dur/t.  ^ 

aftuilly   felled.      Ncte^    it  docs  Eaft  ^^, 

O2  for 


ai6  CASES  Argued  and  Determined 

PAcciwe-     for  Lord  King  continued  the  injun£l!on  as  to  trees  for  on 
TOK'i  Cafe.     ^j.  Shelter,  but  diifolvcd  it  as  to  ftraggling  trees. 

It  is  very  proper  for  the  court  to  prcfcrvc  trees  th; 
Ihelter  tp  the  manfion  houfe. 

In  th^  prefcnt  cafe,  only  three  oalcs  (i)  have  been  cut 
and  if  ths^re  was  no  intention  to  cpmniit  furtlier  waftc,  i 
be  material,  ^t  this  appears  to  be  but  the  beginning  of 
for  Sir  Herbert  Pacii/igtofi's  letter  has  been  read  in  17 
whilft  he  was  abroad,  in  which  he  fays,  if  his  fon  will  : 
with  him  in  cutting  off  the  intail,  he  will  give  orders  foi 
down  all  the  ornamental  timber  trees.    "• 

Thequeftion  is.  Whether  thefc  are  grounds  for  an  inj 
to  (lay  wafte? 

The  firft  ohjeaion  is,  that  thefe  trees  grow  in  a  wo 

have  arifen  naturally,  and  by  accident,  and  not  from  plai 

Whether  tteei^       But  I  do  not  think  tliis  will  hold,  becaufe,  whcti 

5Jer«  planted',  if  grow  natural,  or  were  planted,  if  they  ferve  as  an  or 

thcyfcrve  as  an  or  fliclter,  it  amounts  to  the  fome  thing  5  and  it  is  very 

^^h^rltUrkt  ^^  fituation  of  the  houfe  was  chofen  for  the  falce  ol 

faoK  thing.        ridings  and  viflas  through  the  woods  ;  and  I  can  mcni 

t  217  J      of  this  kind  of  my  own  acquaintance,  Ham^ead^  a  feat 

Craven\  and  ianother  in  Effex. 

I  wiH  rcftrain  the  defendant,  therefore,  from  cuttln 
trees  in  lines,  or  avenues,  or  ridings  in  the  park;  s 
wife  from  cutting  down  trees  that  arc  not  of  a  proper  g 
be  cut. 

Upon  a  fuggeftion  that  this  might  create  difputcs,  ai 
were  of  proper  growth,  and  that  very  little  young  timl 
in  this  park,  his  Lordfhip  left  out  the  laft  part  of  the  oi 
as  to  the  other,  granted  the  injundlion  (3). 

(i)  Sed*vide  nottfufra.  "timber  trees,   which  were  j 

(!r)    The  parport  of  this  letter  docs  "  ^r^yff  in  any  Unesy  a-venues^  < 

not  appear  in  the  Regider's  book  in  the  **  for  the  #»•» ^/wf «/  oftbtjaid  pat 

place  above  cited.  *' /aid  Sir  IL  Packington  JballJ 

(3)   His  LordOiip  granted  the  injunc-  **  the  plaintiff's  bill,'*  Reg.  Lib. 

tion   '*  to  rellrain  Sir  H,  Packingtcn,  his  fol.  325.     nde  Afion  v.   AJln 

**  agents,  fervants  and  workmen   from  264.     Piers  w.  Piers,  ibid.  $21 

**  cutting  down  timber  trees  growing  in  berlyne  v.  Dummer,  i   Sro,  Cba, 

•'  Jf^eftvxxkl  Park  aforefaid,  which  were  3  Bro.  Cba.  Rep.  ^49.  S.  C. 

•*  for  ihc^elur  or  mneiment  of  the  faid  v.  Bowes,  z  Bro.  Cba.  Ref.  8S. 
'*  manfion  houie  there ;   and  alfo  any 


Cafe  74-  yofies  vcrfus  Jsn/s^    RiJJer  Tertfi^  I745» 

S.  c  ante  no.  HT^  H  I S  caufc  camc  before  Lord  Hardwiche  upon  t 
Ifrifc'objeaion     1     refcrved. 

by  the  itituA- 

ants  in  the  original  caufe,  for  want  of  partiei  to  ihe  rupplemeiital,  \%  not  made  m  the  firfl 
\k  090  Uit  to  doit  when  the  oul'e  comes  on  <t»ain,  where  it  wm  pui  off*  only  for  want  of  f( 
in  crder  chat  the  aecrce  night  b«  cosipleie. 


in  die  Time  of  Lord  Chancellor  HAKDvncKK.  atj 

An  obje&ion  was  ftarted,  that  the  plaintiff  had  not  made  the     J«i«zi  ▼« 
defendants  in  the  original  bill  parties  to  a  fupplemental  bill,      ''*''"       a^ 
brought  after  a  decree  in  the  original  caufe.  t^X^^-^^- ^^^^^^^l 

Lord  Chancellor  ovcT'Tulcd  the  objcftion.  /i^.^^^^^^'  / 

Afufplementalhtlly  properly  fo  called,  is  a  bill  brought  for  any^^     — ~^  yy 
new  matter,  arifen  fince  the  filing  the  original  bill  (i),  and  be-vSCr^^-  ^/^^i^- 
fore  the  original  comes  to  a  hearing;  and  there  the  defendants  to ^  y^^^a^t^-^  -^^ 
die  original,  ought  to  have  been  made  parties  to  the  fuppic-        ^^-.' 
oemalbUl.  ^  v^^^.x./---;  ^  " 

But,  when  the  caufe  comes  to  be  heard,  if  the  objeftion,  by  ./^^*->^-^ 

the  defendants  in  the  original  caufe,  for  want  of  proper  parfaes    /P  .^^^^    //«^ 
to  the  fupplemental,  was  not  made  in  the  firft  inftance  (2),    it  '^        -" 
will  be  too  late  to  make  the  obje£tion  when  the  caufe  comes  on 
again,  if  it  was  put  off  only  for  want  of  formal  parties  by  the 
court,  in  order  that  the  decree  might  be  complete. 

In  a  decree  to  account,  if,  during  the  account,  any  party  it  is  not  nccef- 
ihould  die,  and  a  devifce  of  that  party,  or  any  other  formal  fary  to  make  dc- 
pMtf  as  truftecs  (which  is  the  prefent  cafe)  (bould  be  wanting,  ori^i!JSl"bin  ^- 
a  bill  to  bring  them  before  the  court,  is  not,  in  the  ftri£t  fcnfe  tiei  to  a  fuppte- 
of  the  word,  a  fupplemental  bill,  but  rather  a  fupplemental  bill  mental  onc»  in 
in  the  nature  of  a  bill  of  revivor,  and  to  fuch  a  bill  it  is  not  SiUofrcvlvor* 
neceffary,  to  make  the  defendants  in  the  original  bill  parties,  nor  on  the  re- 
nor,  when  the  caufe  comes  on  to  be  reheard*  can  thofe  defend-  l*"*"*"*  «»« *f y 

J    I .   rt.  r  r       _-^  object  fer  want 

ants  objea  for  want  of  parties.  of  parties. 

[y^hrvwny.Kigdtntmtt  I  vol.  291.         (2)  LIrxellyn  v,   Maiktvorth^    aut$  1 

vol.  40. 


irwm  and  Others  verfus  idarttn  and  H^athcotCy  May  84,   1 745.    Cafe  75. 

[  218  ] 

THE R  E  was  a  decree  nifi  in  another  caufe  againft  Martin  s. c.  mte 
and   Heathcotiy  who  made  defaults  the  plaintiffs  there  ^J[°^y/^- 
^Waffignees  under  a  commilGon  of  bankruptcy  ajrainft  Roger  fcndonb^^who' 
^dliaoui  after  the  decree  new   aflignees   were  chofen,  who  inadc  defauJt  in 
fcring  a  fupplemental  bill,  in  the  nature  of  a  bill  of  revivor ;  at  ^'j7f^;;[;;* 
Shearing  the  fame  defendants  make  default  again.  again,  ar  the 

hearing  of  a  fup. 
fwiulooe,  where  the  biU  is  brought  by  new  aflignees  in  a  commiflion  of  bankruptcy  chofen  £nce 
^^ftnt  in  the  firft  cjufc,  the  prayer  of  this  bill  praying  only  that  thf  fe  defendantt  might  ihew  caufe> 
'^Mtthat  they  might  (hew  caufe  why  the  former  itcrteOwmld  not  be  made  abjolmtey  which  it  ought  to 
^  *»e,  tbi  cmrt  cnfy  ordered  that  the  fUintiffs  be  at  rierty  tojerve  the  defendant  with  a  fub/ntna  f 
M^t^Mft  agaafi  the  fermtr  decret. 

The  queftion  is.  Whether  the  plaintiffs,  the  new  affignces, 
^  have  any  other  decree,  but  tbat  the  defendants  making  de- 
^^t,  may  fliew  caufe  why  the  order  fhould  not  be  made  abfo-r 
'utei  for  carrying  the  former  decree  into  execution,  whidi  dc* 
^'cc  is  only  unlefs  caufe. 

03 


a;«7  CASES  Argued  and  Determined 

lUiwHv.  LoKD  ChAKGELLOR, 

Ma«tin.  rpj^jg  occafions  grcar  delay  and  expcnce ;  but  the  q'jeftion. 

is,  Whether  the  plaintiffs  in  the  fupplemental  bill  hare  prayed 
r.ny  more  than  that  the  defendants  making  default  ftiould  {hew 
paufe. 

They  (hould  hjve  prayed,  that  the  defendants  at  the  fame 
time  might  (hew  caufe  why  the  former  decree  fliould  not  be 
-made  abfolute.  N.  B>  The  prayer  of  xhe/uhpcena  was  fo,  but 
not  tlie  prayer  of  the  bill. 

Upon  further  conficJeration  the  Chancellor  matie  this  ordtr. 

Let  the  former  decree  be  revived  ( i )  and  let  the  plaintiffs  in 
the  prcfcnt  caufe  (land  in  the  place  of  the  former  to  all  intents 
and  purpofcs,  and  be  at  liberty  to  ferve  the  defendants  Martin 
and  Heaikcotf  with  ^fubpcenti  to  fliew  caufe  againft  the  former 
decree. 

(l)  Fidi  Aiian^  entt  i  vol.  S8. 


[   210  ]  Trinity  Term,  June  14,   1745.  ^ 

Cafe  76. 

Thou^'hcon-  TV^^«  Gr^'w  movcd  that  a  perfon  might  ftand  commi^ted^ 
uc"jrf"X'not^'  iVX  ^^^  an  abufe  of  the  procefs  of  this  court,  in  fpeaking 
Vfllfl°f>aT°ni  contemptuoufly  of  it,  when  zfubpasna  was  ferved  upon  her. 

the  ^cx0n  fcrv- 

i\\%  it  feTcrely  beaten,  yet  as  thefe  fa£b  were  proved  by  the  oath  of  a  fingle  perfon  onIy»  the  coart 
.woolifnot  in  the  &A  inftaace  order  hfan  to  (Uad  committed,  but  made  a  role  upon  h^n  to  i^w  cauie^ 
why  he  fliould  not  ftand  committed. 

Lord  Chancellor  was  of  opinion  at  firft,  tliat  notice  ought  to 
have  been  given  of  the  motion  before  a  commitment  can  be 
moved  for;  out  upon  Mx.  Greenes  fuggefting  that  the  perfon 
who  had  ferved  the  Juhposna^  had  received  fever^l  blows  in  the 
face,  and  had  been  very  feverely  beaten,  his  Lordfliip  ordered 
the  affidavit  to  be  read* 

Tlie  fadt  of  the  contemptuous  words,  and  likewife  of  the 
beating,  was  proved  by  the  oath  of  a  fingle  perfon  only. 

His  Lordfliip  thought  it  was  not  fufficient  to  found  a  coni- 
mitment,  unlefs  the  charge  had  been  made  out  by  the  oaths    of 
two  witnefles. 
.Mr.  Edivafdt  But  Upon  aflcing  Mr.  Ednvards  the  Regifter,  what  was  the  rule 

^^x^^^Z\Z,  *"  ^^^^  ^^^^^>  ^^  ^^'»^^>  '^^  ^^^^  *^  ^o  ^^  ^^^  ^"^^  °f  *'^^  court, 
he  toolc  it  to  be'  that  upon  a  motion  for  a  commitment,  for  contemptuous  words, 
the  rule  of  the  upon  (crving  the  procefs  of  the  court,  the  oath  of  two  perfons 
AotUwifora^**^  is  neccfliiry  to  prove  the  fact:,  but  that  one  is  fufficient  to  prove 
commitment,      a  battery  upon  the  perfon  by  whom  the  procefs  is  ferved. 

the  oath  of  two 

perfoM  was  neccffjry  to  prove  contemptuous  words,  upon  fen(»ng  the  procefs  of  the  court ;  hat 
onr  was  fufficient  to  prove  a  Utteini  on  the  perfon  by  whom  it  was  ferved.  9ut  I-ord  IlardwUkr^ 
dtfubica  01"  tliis  difft-rencc. 

'  •  His  Lordfhip  doubted  whether  this  difference  had  been  taken; 

and  therefore  made  a  rule  only  for  the  perfon  complained  againft^ 
to  fliew  caufe,  why  he  fliould  not  ftand  committed- 


he  Tunc  of  Lord  Chancellor  Hardwicke«  a  i  J 


md  Others  vcrfus  Wills  and  Others y  June  17,  1745.    Cafe  77. 

ueftion  arofc  in  this  cafe  out  of  the  will  of  Arthur  The  court  of 
j/fcy,  of  die  loth  oi  November  1720.  opinion  that  l. 

*'    "^  ^  '  on  thearcum- 

ftanc(s  of  the 
itled  under  the  will  of  ^.  ^.  to  a  ihare  in  1500/.  therein  devifed,  and  coofequeQCly 
to  the  detcndant  H^ilU,  her  hulband  and  rcprefenutive. 

rther  give  and  bequeath  to  my  brother  Capel  Billing'^   /^^^  <r,  /^ 
tere^  of  fifteen  hundred  pounds  during  his  natural  life,  -^^^^^^2^-  ^^* 

1  and   after   the  deceafe  of  my  brother  C^^^/ A7-        "  " 
give  the  faid  fum  of  fifteen  hundred  pounds  unto 

5(1  all  and  every  the  younger  fon  and  fons,  in  cafe  [  220  1 
ny  younger  fons,  and  all  and  every  the  daughter  and 

of  my  brother  Capel  Billingfley  now  lawfully  begot-  -     ^ 

e  hereafter  begotten,  fhare  and  (hare  alike  5  but  in  cafe  r  -£.^^ 

ve  only  daughters  lawfully  begotten^  then  only  upto  and  A 

e  younger  daughter  or  daughters^  and  to  be  paid  to  them  V  Cu4 1^ 
and  each  of  thenu  at  and  when  theyfhall  have  obtained 

^peclive  ages  of  one  and  twenty  years.  ^ 

exprefs  will  and  meaning  is,  that  no  elder  fon,  in  ftJuifclt^ 

fliall  be  more  than  one  fon,  nor  any  elder  daugh*  ^     /t 

sre  be  only  daughters  of  my  brother  nillinjley  living  /  ^^  ^/ 

^^fi%  fhall  have  any  party  Jbgre^    or  intereji  in  the  ^  - 

cafe  all  the  children  of  my  faid  brother  Capel  BiU 

cept  one,  either  fon  or  daughter,  fliall  happen  to     j^      y  ^ 

2  their  refpe£live  ages  of  twenty-one,  then  I  give 

md  pounds,  part  of  the  fifteen  hundred  pounds,  to       y.  '"      V    . 
ving  only  child,  whether  fon  or  daughter,  and  to     Z^-^^^* 
him  or  her  at  their  age  of  twenty-one."  J^i^'C^^*  •  *^'^^' 

itiffs  by  their  bill  prayed,  that  the  former  caufe,  fo 


to  the  fum  of  884/.   14/.  6d.  Seuth-fea  annuities  ;^^^^,  -^^-^ 
may  be  revived,  and  the  plaintiffs  have  the  benefit  y^^,r^:<Yr/i 

INCF.LLOR,  .'?A^.^^2^iA^^ 

\  in  this  cafe  are,  that  Capel  Billingjley  had  three  ^,  y/,,^  ^x 
Ton  and  two  daughters,  at  the  time  oi  Arthur  BiU  '^  -— — '• — ^ 
ing  of  his  will,  and  one  fon  born  after  the  death  of  >  ^<^^*^*  ''^^^A 

•ne  of  the  daughters,  marries  and  attains  her  age  of   y^J^g^.C'  <^  ^^ 
but  dies  before  her  father,  and  then  he  dies.  j  /^^^/a  ■  ^ 

ion  is.  Whether  £<f//V//7,  the  daughter  of  C^j//'/S/7-      ^-        - 
ing  attained  her  age  of  twenty-one,  hut  dying  in  the  ^^-/  '^^ ^>*'»**' 
the  father,  was  intitled  under  the  will  of  her  uncle    /  ^^^^**"^*^'^J 
igjley  to  a  (hare  in   the  payment  of  the  fifteen  huti-    ^  3" 

,  and  if;t  is  tranfmiffiblc  to  her  reprcfentative,  ^z^-^^^^ ^"^^^'^ 
^lli  her  hufband.  /J:-::^.^^^-^^"^'* 

pinion  Ihe  is  not  intitled.  •  .-  - 

fomc  obfcurc  claufcs  in  the  will.  ./i^^*«^  f^^^' 

^4  '^^^'yy^J^^.'4^ 


22e  CAS£S  Argued  and  Determined 

BiLitNssLir      The  tcftator  docs  not  begin  with  giving  the  fifteen  liunM 

*^''*'      pounds  to  Capel  Biilhigjleyy  but  only  the  intereil ;  then  follovi 

//rw,  from  and  after  the  deccafc  of  my  brother  Capel  BiUin^ftj, 

I  give  the  faid  fum  of  fifteen  hundred  pounds,  (sfc. 

[  221  ]        Now,  if  there  Iiad  been  nothing  faid  of  the  iotereft  before  la 

j^    -p     ^    yf  the  will,  and  the  claufe  Jiad  begun  with  from  and  after  dled^ 

'    .       ^ ^'^^   'yceafe  of  Capel  B'tHw^Jiey^  i^c.  there  could  have  been  no  doubt 

•^/w  >/•    >  '^'  but  the  vefting  muft  have  been  after  the  fathcr't  dcath^  for  the 

c'^u*  /^«/iI»»4<aymcnt  is  annexed  to  tbc  fuhjlance  oftkelegacjj  which  is  CWftj's 

•/iW;u.i^'^>J.,."f^\^  f''['^'':  24?  (i). 

'  It  is  plain  in  this  cafe  nothing  is  given  in  the  principal  fum  of 

1500/.  to  the  children,  ti.U  after  the  death  of  the  father,  and 
that  it  is  not  to  take  place  till  then  in  point  of  vefting,  as  wdla 
in  point  of  payment. 

And  to  bcpdld  to  them  all  at  and  when  they  -Jball  have  tttaindu 
their  rcfpeEl'ive  ages  of  21  years. 

Not  intended  to  make  it  abfolutely  payable  at  21,  butonlf 
to  rellrain  the  dcvifees  from  receiving  till  21,  if  theyfurriroi 
the  father,  and  fliould  be  infants  at  the  time  of  his  death, 

It  has  been  contended  on  the  part  of  the  defendants  that  th^ 
claufe  meant  to  give  it  to  any  fons  or  daughters  who  fhould  attain 
the  age  of  2 1 ,  at  any  time. 

It  is  manifeft  to  me  that  this  relates  to  younger  fons  anj 
younger  daughters,  who  (hall  be  living  after  the  deceafe  of  the 
lather  Capel  Billing/ley  :  for  at  the  time  of  the  teitator's  making 
his  will,  Capel  had  only  one  fon  and  two  daughters ;  the  tellator 
confidered,  no  doubt,  both  the  daughters  as  younger  chiMreiii 
whether  in  fa£b  fo,  or  not :  for  this  court  too  confiders  then 
as  fuch,  though  in  point  of  age  the  daughters  are  older  than  the 
fons  (2). 

The  words,  iut  in  cafe  he  fhculd  have  only  daughters^  cannot 
poffibly  refer  to  the  time  of  making  the  will,  for  the  brother 
had  a  fon  as  well  as  daughters  living  at  that  time,  therefore  muft 
refer  to  fome  future  time,  that  if  he  fliould  hereafter  have  only 
daughtcrt ,  then  to  the  younger  daughter  or  daughters^  ffc. 
Thequeftion  is.  When  \^i\\  be  that  future  time? 
It  muft  naturally  be  the  time  the  tcftator  mentions  at  the  be- 
ginning of  his  will,  the  death  of  Capel  BillingJIey, 

The  words,  when  theyfball  hai^e  aCalned  their  rcfpeciive  aft  sf 
2  X  years f  are  not  pretended  to  relate  to  the  time  of  vefting*,  bc- 
caufe  the  fq^ther  was  to  enjoy  the  intereft  of  tlie  1500/.  drjing 
his  life. 

But  my  exprefs  will  and  meaning  is,  that  no  elder  fon  fcatt 
have  any  part,  Iharc  or  intereft  in  the  1500  /• 
-  ,  What  is  the   eft'ecl  of  thefe  words  ?  Why,  plainly  to  de- 

•-  ^^^   '     fcrihc  further  the  perfons  who  were  to  take  the  benefit  of  ihil 
legacy. 

(l)    So   Seamtr   \,  Binghajn^  ante  5I,         (2)   Hentage  ^.   Hunloie,    ante  2^' 


m  the  Time  of  Lord  Chancellor  Hardwicki.'  ^32 

r  any  elder  daughter^  if  there  he  only  daughters  of  my  brother  Bw-tiwctLiT 

gJUy  living  at  his  deceafe^  Jhall  have  any  Jhare^  fe*c.  in  the      ^'     "*■*" 

/. 

hat   do  the   words,  living  at  his  deceafe,    refer  to  ?  Un- 

tedljr  to  both  members  of  the  fentence,  and  is  a  further 

iption,  videlicet,  that  fliould  there  be  fuch   fons  or  fuch 

hters,  be  they  one,  or  the  other,  who  fhould  be  hving.at 

me  of  Qrpel  Billingjley  the  father's  deceafe. 

lefe  words  are  not  only  defciiptive  of  the  xhild  excluded, 

ike  wife  of  the  children  which  are  to  take. 

1  the   fons  and  daughters   living  at  the  time  of  his  deceafi 

g  in  with  the  intention  of  the  teftator  updn  the  preceding 

3f  the  bequeft,  the  vefting  at  the  time  of  his  brother^ s  deceafe. 

has  been  faid,   this  mud  be  confidered  as  vefting  at  th^ 

i  of  the  tcdator,  in  thofe  children  who  ^ere  bora  before 

:ftator*s  death,  and  the  child  born  afterwards,   but  divelb- 

gain,  when  cither  of  them  die  before  the  age  of  2 1  ;  there 

pretence  for  this,   nor  will  the  words  admit  of  fuch  a 

ruftion. 

has  been  faid  too  that  the  moft  liberal  conftruftion  ought  to 

ade  in  the  cafe  of  portions. 

io  agree  in  thofe  cafes  where  a  father  is  making  a  pro- 

I  for  children,  which  is  called  a  debt  of  nature,  the  court 

ftrain  in  their  favour :  but  this  is  not  the  prefent  cafe, 

t  is  the  bequeft  of  a  collateral  relation,  and  is  a  mer<: 

ity  only. 

pon  the  latter  claufe,  but  in  cafe  all  the  children  of  my  faii 

tr  Capel  Billingjley,  ^c.     It  has  been  faid,  as  this  is  not  rc- 

icdto  hisfurvivingthe  father,  it  ought  to  aiFe£t  the  conftruc- 

of  the  other  parts  of  the  will. 

It  as  this  is  a  contingency  which  has  not  happened,  for 

:  are  two  fons  and  a  daughter  living,  I  {hall  not  extend  it  fo 

s  to  afFe£l  any  other  preceding  claufe. 

nd  if  the  firll  words  are  to  have  the  conftruftion  I  have 

idjr  mentioned,  even  if  that  one  child  had  died  before  his  age 

I,  he  could  no:  have  been  irititled.  -• 

pon  the  whole,  I  am  of  opinion  that  all  the  fubfequent  words       r  22a  1 

relate  to  the   ^xtctd\ng,  from  and  after  the  deceafe  of  the 
tor's  brother  Qipel  Billingjley. 

3rd  Hardwiche  ordered,  that  the  dividends  which  accrued 
on  the  884/.  14/.  6  d.  South fea  annuities  now  (landing 
lie  name  of  the  Accountant  General  before  Michaelmas 
|i  and  which  were  not  received  by  Capel  Billingjley  in  his 
time,  be  paid  to  the  plaintifF  j4nn  BtUingpcy  the  admini- 
rix  of  her  late  hufband  Capel  Billingjley,  and  that  all  fuch 
lends  as  have  accrued  fince  Michaelmas  1743,  be  divided 
moieties,  and  one  moiety  thereof  be  paid  to  the  truftees  in 
ailignmcnt  by  the  defendant  Dove  and  Ann  his  wife,  the 
hring  daughter  of  Capel  BilUngfley,  and  tlic  other  moiety 
be  faid  dividends  be  paid  to  the  plaintifF -/^«/;  Billingjley^ 
»  BilUngfley   her   fon,   by   his   counfcl   praying   the    fame, 

farther   ordered,  that  fo  much  of  the   884 /•  14/.  6  d. 

Seuth" 


2^3  CASES  Argued  and  Dctcrmmed 

''"wi°LL '7  ^outh-fen  annuitie<?  be  fold  as  Is  fufficient  to  anfwer  the  cofis  \o 
fuch  of  the  parties  againft  whom  the  bill  is  difmifled,  wid 
that  the  rcfiduc  be  divided  into  moieties,  and  one  moiety  there- 
of be  transferred  to  the  plaintiff  John  Billingjley^  and  the  other 
moiety  to  the  truilees,  fubjedl  to  the  trails  in  the  defendant 
Dovc^^  affignmcnt  (i). 

(l)  Hr^.  Lib.  'A.  1744.  fol.  500, 

Cafe  78.         Williams  verfus  Lefy  June  26,  174 J,  in  the  Paper  of  Pleas  ard 
/<^./^i^..^  .  c^.^:  Dnm^rrers. 

/*  yi^^^j  A/y^'  'TpH  E  bill   was  brought  in   order  to  fct  afide  a  verdift  and 
-yZ^ZT^^  ^^^^^,^JL  i"^^g"^^"^  ^^  \^\v^  as  obt.iirud  ;»gainft  confctence. 


/J^^>^^.  y^\fj^/^  ^Thc  dcfcndiint  pleads  the  verdid,  and  judgment  in  bar. 

The  cafe,  as  ftated  by  Lord  Hordwrcicy  was  a$  follows: 

A  fj'ccific  ic^i-  A  fpccific  legacy  being  left  untler  a  will  to  the  defendant  in 
f y  being  icK  to  this  court,  hc  applied  to  the  plaintiff,  who  was  the  cxccntor,  and 
^"e  pWmi*if  thc°  ^^^  affented  to  the  legacy,  but  delaying  to  deliver  it,  the  dcfcn- 
cxecutor,  who  dant  brought  an  aflion  of  trover  for  the  legacy,  confiding  of  fc- 
aifjntcdi  bat     y^^^\  fpecific  tliiiicfs  mentioned  in  the  will,  and  had  a  vcrdift 

delaying  to  de-  ,  ^  *^     ,      ,  ^  ' 

rrcrh'L.         ^""  200/.  damages. 

brought  an  2c- 

tron  of  trover  for  it,  and  had  a  verdid  and  «co  /.  damage's ;  th^  *»xrcutor  preferred  his  biU  here,  tak 
Infiftcd,  ift.  An  a£t'ion  of  trover  would  m)t  lir  for  a  legacy  j  and  idly,  That  it  i»  a  verdid  ag^nft 
confcicncc,  the  damages  bring  exceflive.  The  c^urf  icJii,  thut  nfter  an  executor  has  aj/ertted,  an  aftniof 
trover  ctrtair.ly  lies  for  a  le^ata',  and  that  this  to  as  n't  a  cafe  ivlcre  th^y  tvould  reitext  againf  a  W' 
di^t  and  tberefot  sliewed  the  flea  of  the  %erdl^  ar.d  judgment. 

The  equity  the  plaintiff  innfts  upon  is,  Firjly  that  an  aSion 

of  trover  would  not  lie  for  a  legacy. 
[  224  ]]         Secondly y  That  it  is  a  verdl£l  againft  confcience,  the  damages 

being  exceflive. 
Aiegateeisnot  As  to  the  firjl^  it  is  very  extraordinary  if  a  legatee  mull  in 
obliged  in  every  ^gry  inftancc  brinff  a  bill  in  this  court  for  the  recovery  of  a  le- 
abiiifor  the  g^cy  agamlt  an  executor  ;  lor  though  it  is  laid  by  the  plaintiu  s 
r«covery  of  a  le-  couiifel,  tL;c  after  a  teftators  dcbts  are  paid,  tl;c  rcfidue  veils 
¥icyag*»nft  an    j         exccutor,  and  the  legatee  is  not  intiticd  to  it  at  law,  yet, 

after  an  executor  has  afi-fiued,  an  aclioti  of  trover  will  ctrtajuiiy 

lie  for  a  legacy  ( 1 ). 
Thecafcsin  As  to  relieving  againft  verdicts,  for  being  contrary  to  equity, 

which  this  court  thofe  cafv;s  are,  wh^re  the  plaintiff  knew  the  fiicl  of  his  own 
"crduaa^rr"  knowledge  to  be  other  wife  than  what  the  jury  find  by  their  vcr- 
wherethe  pijia.  dift,  and  the  defendant  was  ignorant  of  it  at  the  trial ;  as  where 
j*^tt"hTs^^^  the  plahitiff's  action  might  be  for  a  debt,  i^r.  and  the  defendant, 
knowledge  to"  ^f^^^  ^^'^  vcrdift,  difccvcrs  a  receipt  for  the  very  demand  in  the 
be  oiherwifc       aftion,  here  the  court  would  relieve. 

thin  ^^-hat  the 

jury  found,    and  the  defendant  was  ignorant  of  it  at  tli«  trial. 

(0  Vide  Atkhi  v.  HilU  dfrva.  zSa.     Hawkesv,  Saunders,  ihid.  280. 

But 
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^cn  In  thefe  cafes  they  will  not  always  relieve  agahift  Willtams  ▼. 
,  where  the  defendant  fubmits  to  try  it  at  law  firft,  y^Ucnldtkni- 
might  by  a  bill  of  difcovery  have,  come  at  this  faft  by  ant  fabmita  to 
ntiff's   anfwer    upon   oath,    before   any    trial    at   law  ^ "  **  *»w 

^  Um,  whoa  he 

xnlcht  by,  bill 
f  have  come  tt  the  fi(^%  from  the  pUinftff^s  anfwer  on  oath  before  fuch.  trial  was  had^  tbe 
not  always  rclleTe  agaioft  a  Terdidk, 

[lis  is  not  the  prefent  cafe  ;  for  though  the  plaintiff  at 

:  of  all  made  an  affidavit,  the  demand  was  worth  forty 

that  was  done   only  in  order  to  hold  the  defendant 

fpecial  bail,  for  he  declared  for  things  left  under  the 

the  value  of  200  /*  and   the  jury  gave  a  verdi£l  ac* 

ippofing  the  damages  were  exceffive,  tlie  defendant  at  Allowing  the 
;ht   to  nave    applied  to   the  court  of   Common  Pleas,  damageiiob* 
lie  caufe  was  tried,  and  moved  for  a  new  trial  on  ac-  dcfciSlntiuw 
f  the  exceflive  damages;  and  as  the  defendant  at  law  ought  to  have 
■  the  plaintiff^s  affidavit,  where   he  fwore  to  the  caufe  J^P*'***jJ°  ^^]^ 
)n  being  forty  pounds,  he  might  have  ufed  this  as  an  caufe  wis  tried, 
U  upon  the   motion  for  a  new  trial,  that  tlie  plaintiff  and  moved  foi  4 
upon  oath  valued  the  legacy  at  a  fifth  part  of  the  da-  ^^^^"^^,^^^ 
>nly. 
-lordfliip  allowed  the  plea  (i). 


(i)  Rf^,  Lib.  B.  1744.  ^^^«  S93* 


Jggas  verfus  Piderell,  June  26,   1745-  Cafe  79, 

f  ^25  ) 
•IB  was  brought  to  redeem  a  mortgage  of  four  hundred  a/>/w  of  tht 

K>unds  upon  an  cftatc  of  four  hundred  pounds  per  ami.  ft*t*»te  of  limitt- 
ic  mortgagee  had  been  in  poffeffion  of  tlie  mortgaged  j^ai^fir'JSf^  * 
irs  at  leaft  thirty  years.  dempdon»  after 

a  mortgagee  ba4 
b-cn  in   poflcflion    of  the   mortgigcJ    prcmiffes  at  leaft   30  ycar^.  (i]« 

plaintiff,  by  v/r.y  of  cxcufe  for  not  coming  fooncr,  ^'^l^y^^'^       j^  4/^  AS- 
rtgagor  was  fe  vera  I  years  out  of  the  kingdom  and  dicd^  ^.^^/^^'' 

defendant  pleads  the  ftatutf  of  limitations  in  bar,  and 
plea  infifts  upon  the  length  of  time,  he  and  the  perfon 
whom  he  claims  having  enjoyed  the  eftate,  and  been  iu 
jofleffion  for  fach  a  number  of  years  (2). 

SmfnJers  v    Hor.ie^  1  C/jm,  Rt^p.  death  in  1683,  from  which  time  the  pre* 

Aion.  at^c  2  vol.  333.  miiFes  had   been  quietly  enjoyed  by  tho 

The  mortgngfc  was  let  into  pof-  perfuni  claiming  under  him* 
io  1670^  and  ccncinucd  fo  till  liis 
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CASES  Argued  and  Determined 


Ac  CAB    Ti 


tenpth  of  time 
a(4inlt  abillco 
tcdecmisaknl 
of  equitable  b.<- 
•nd  by  way  of 
analogy  to  the 
it:irutc  of  li. 
»i:Mion«. 


Lord  Chancf.llok, 

The  excufe  the  plainiilT  makes  is  not  fufficientj  for  die  pcb 
fon  ^^ho  has  a  right  to  redeem^  fliould  take  notice  of  it  at  hk 
peril. 

But  I  have  a  great  doubt  ^^nth  me,  whether  thedefembntcaa 
in  this  cafe  ple::d  the  (latute  of  limitations^  for  infiAing  on  the 
length  of  time  againfl;  a  bill  to  redeem,  is  only  a  kind  of  eqnit> 
bic  bar,  and  taken  by  way  of  analogy  to  the  ftacute  of  limita- 
tions (i). 

And  the  rnle  is  for  a  defendant  ta  fnfift  by  ha  anfwer  [i\ 
and'  not  by  phra,  upon  the  length  of  time. 

Mr.  H2/kins  fard  there  was  a  precedent  in  Lord  ChanccHor 
Kirtg^s  time  of  fuch  a  plea  allowed  by  him,  and  that  alfo  hci^ 
mcmbcrcd  where  a  demurrer  in  fuch  a  cafe  was  al!owed|  wUck 
is  ftrongcr  than  a  plea. 

Mr.  Solicitor  General  inflded,  that  Lord  HardwideiaML 
in  a  former  cafe,  if  a  pica  of  the  ftatute  of  limitationi  to  i 
bill  to  redeem  a  mortgage  could  be  maintained :  whcseupot 
the  Chancellor  ordered  the  pica  to  (land  over  to  fearch  far 
precedents.  , 

This  matter  came  on  again  on  the  6th  of  Angujl^  ^74S* 
The  cafes  cited  in  fupport  of  the  plea  were  i  CL  Caf,  I02> 
Pcarfon  verfus   Pulley.     Jenner  verfus  Cray^  the  26th  of  Hy 
173 1.     Qiipham  contra    Boyer^  Ch,   Rep.    no.      1  Vern.  418. 
St.  John  verfus  Turtisr^  Rylcy  verfus  Harvejly  January  16, 17JO. 
Ti'cvor  verfus  Flvyd^  in  the  court  of  Exchequer^  before  Lori 
Chief  Baron  Pengelly. 
Lord  Citancellor, 

Tlicfe  cafes  are  very  ftrong,  efpecially  thofe  that  arc  citd 
from  the  books  called  Chancery  Cafes y  and  Chancery  Repvrts^  and 
tliere  can  be  no  inconvenience  from  a  plea. 

But  I  am  of  a  different  opinion  where  it  is  infifted  on  bj 
thi^k^nd aulw^  ^^y  °^  demurrer  (3),  for  how  is  it  poffible  to  give  a  greater 
ei a  demurrer;  allowance  to  length   of  time,    tlian  the  ftatute  of  limitations 

butJLord  H.vd-    does  ? 

'wkkt  fail  he 

^  as  oT  a  djft'rrcnt  opinion,  «nj  flioulJ  hare   over- ruled  it,  bcciufe,  ifallowed,  the  bill  wooldbcflBt 

of  courty  and  that  ib  carrying  ii  too  fir. 

If  a  Mil  is  brought  to  redeem,  and  the  plaintiff  fets  forth  that 
hft  has  been  long  out  of  poffcffion,  and  docs  not  flicw  himfclf  to 
be  within  any  of  the  exceptions  of  the  ftatute,  you  cannot  take 
advantage  of  that  by  demurrer;  for  the  plaintiff  may  make  i^ 
appear  by  way  of  reply,  or  by  amending  his  bill,  he  is  widiin  tl** 
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tiird  Ch.inceIlor 


(r)  Sihfin  v.  Fletcher^  1  Cha.  Rep.  59. 
Iialtfv.  Hilts t  ilfid.  105.  Taft'sy.  Ham- 
M-,  ante  2  vol.  361.  AJtllor  v.  Lers,  ibiti. 
41)6.  PyaSiorx.  Oatts^  ibiel,  140.  Anun. 
pj.  313. 

(2)  Pfurfms.  Pullrv,  I  CKt.  Ca.  107. 
LcJhvoof/w  Etve*-t  anfr  z  vol,  303,  lajh 
V.  //Wf,   3  Ei6.C/^a.  Rc/^.  2. "9. 


(3)  .W  eon/ra  Saunders  V.  H9rd,  iCfr^* 
Rf/i,  184.  Frajcr  v.  Moore ^  Buuh.  5-^^ 
Jenner  v.  '7't„ev,  3  P.  ir.  287,  noic  [B--  J 
Hrckfcrd  V.  Chj\  cited  3  J9»f.  Chs,  Rr^ 
644. 


favln^^ 


in  the  Time  of  Lord  Chancellor  HARDWicKS.  ti6 

vlngs  of  theftntutc,  or  upon  a  pica,  he  may  prove  hlmfelf  to     Ago  as?  y. 
5  witliin  the  exceptions.  PxcKii*tf^ 

But  if  it  is  to  be  aJ  lowed  by  way  of  demurrer,  the  bill  would 
C  out  of  court,  and  that  I  think  is  carrying  it  too  far. 

His  Lordfliip  allowed  the  plea  in  this  cafe  ( i ), 

(0  ^i'  Li&.j^.  1744.  fol.  573. 


.  Zoathcot  verfus  Watjhn^  Juns  9,  1745,  food  for  Judgment.         Cafe  80- 

•  tT\  H  E  bill  was  brought  for  an  account  of  the  perfonal  ellate  Oncrai  P*/- 

.  1  of  General  Pulieney  undifpofed  of  by  his  wiU,  dated  the  'l-Z^y^tft 
tjtti  ot  January  1 74 1,  "whereby  he  gave  ieveral  annuities  jartot'it  to  Mr*. 
l^  out  of  his  ftocks  in  the  funds,  amongft  the  reft  to  Mrs.  ^m  ^"^  ^ff^  ^V« 
F**  Vgtfinthe  yearly  fum  of  400/.  payable  quarterly,  and  fix  4^Yp,^^c 

•  other  annuities;  then  follow  thefc  words:  //cv;/,  my  will  is,  quaruriy;  Md 
I*  that  what  dividends  or  fums  of  money  arc  now  due  upon  any  ^y^^**^  *^!f ^* 

•  rfthc  ftocTcs  or  funds  in  the  Bank,  Seuti-fea,  India^  or  other  hislboufchold 
"  fublic  funds  or  fecurities,  and  not  received  by  me,  the  fame  goods  and  fur- 
"  fliall  be  received  by  my  executrix,  and  laid  out  10  the  pur-  p-^^Jj^^'^cIL 
"  chafe  of  fome  other  llocks,  with  the  advice  of  William  PulU"  cd)  and  all  \xi% 

•  «j,  Efq;  for  the  providing  a  fund  for  the  "better  payment  of  P*=^<^»  ^5"* 

•  the  feid  annuities,  in  cafe  my  prcfent  tS!iXiz  in  the  ftocks  is  Tad  dooi!'^'^ 
•*  not  fufficient  for  that  purpofe ;  but  if  it  fliould  be  found  fo  to  whatfoevcr,  and 

•  bcbfmvfaid  executrix,  not  doubtlno;  but  (he  will  eive  a  faith-  ^Jc'i-irtd  Her  f«io 
^  nil  account  of  what  is  belonging  to  me  in  the  faid  feveral  bill  was  brought 

•  ftociks,  then  the  faid  dividends  to  be  received  by*  her  as  afore-  ^oxan  accounc 

•  feiti,  (hall  be  laid  out  in  fuch  manner  as  my  faid  executrix  ""^^^^^"^^^ 
"  ^^Wiiliam  Pultertey  fhall  agree  to  be  moft  proper  for  the  cftatc  as  is  uai- 

puipofcs  followinr.  difp«fcd  of,  an4 


II 


den.     Tbi  bequ^  of  the  fj^cific  tbingt  to  Mn»  JVatfm  ntcludn  htr  from  tlte  refidnt  (i)» 

"iiin»,  After  the  deceafes  of  the  feveral  annuitants  afore*    £  *227  J 


faid,  I  give  and  bequeath  to   my  nephew  lyiUiam  Pulteney  jh       .      /A^ 
"  Mji  his  executors,  adminiftrators   and  affigns,  all  my  prin*''''^^''^^     ^^^jtr% 
"  ^pal  ftocks  (a),  and  fecurities  whatfoever*  in  truft  for  his  fori^  A^t^*^^^^-  ^y 

William  now  an  infant,  and  for  fuch  younger  fon  and  fons 
"  «  he  the  faid  William  the  infant  (hall  leave  at  his  death,  fharc 
^  (hare  alike ;  and  in  cafe  there  is  but  one  younger  fon, 
^  I  give  the  whole  to  him.  Item^  I  give  to  Mrs.  Ann  Wat^ 
A»all  my  houfliold  goods  and  furniture,  (except  what  is  herein 
*  after  excepted),  and  all  my  plate,  linen,  watches^  jewels  and 
rfothea  whatfoevcr,  and  I  declare  the  faid  A7in  Watjon  fole 


"  executrix/* 


^»  B.     The  exception  was  of  two  ptffufei   to  t]>e  Dutchefs  of 
^^^magufy  and  another  to  fomeUdy  elfe, 

U)SQRanifa/lv.  Booiev,  2  Fern,  ^1^.  (2)  *<  In   the  Bank,   ^outh-f^a^   hulUf 

^'^'wv.  Kiho^^    I  Br9.  Cha.  Rep.  15J.     "  Bank  and  other  public  funds  and  fee**- 
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SouTHCoT  V.       Lov,T>  Chancellor, 

ATsos.  rpj^j^  caul'c  comes  before  the  court  on  a  bill  brought  by  lIiC 

plaintiff  to  have  an  account  offomc  part  of  the  pcrfoftaleftatcof 
General  P////^;/^^*  undifpofcd  ofbyhii  will,  and  to  have  it  diftri- 
buted  according  to  the  ftatute  made  for  thatpurpofe  of  inteftatea^ 
edates. 

The  principal  annuity  is  given  to  Mrs,  W^at/on  of  four  hundred 
pounds />ir  afinum,  the  firll  payment  to  be  made  on  the  firft  qua^ 
ter  day  after  General  Pultcney^s  death. 

Then  follows  the  claufe  upon  which  the  queftion  principally 
arifes. 

Item,  After  the  deceafe  of  the  feveral  annuitants  afortfaii^Ifgne 
and  bequeath  to  my  nephenv  WilUam  Pulteney^  Efq\  his  executors  oi 
admimjlrators^    all  my  principal  Jloch  and  fecurities  Huhatfiew^ 

The  mod  eflcntial  part  to  the  prefent  caufc  is  what  follows:. 
Item,  /  give  to  Airs*  Ann  Watfon  all  my  heajbold  goods  anifunih 
tursj  {except  what  is  herein  afier  excepted)  j  &fr.  and  all  my  plate, 

The  teftator  died  about  three  days  after  making  his  will  on  tic 
loth  of  y««^  1741. 

The  queftions  will  fall  materially  under  the  follo\iing  difi- 
flons : 

Firji^  Wliether  in  a  court  of  equity  any  part  of  the  pcrfonal. 
r  11%  1     ^^^^^  "^*y  ^^  f^^^  '°  ^^  undifpofed  of  by  his  will  ? 
Making  a  will         This  IS  merely  a  confidcration  of  equity;  for  at  common  bw 
«nd  an  executor,  making  a  will  and  an  executor  is  held  to  be  a  difpofidon  of  die 
i,  heiJ  at  la^  to  ^^0]^  pcrfonal  eftate. 

of  die  whole  pcrfonal  eftate. 

The  rule  of  this  Ever  fincc  the  cafe  of  Fojler  verfus  Munty  i  Vcrn.  473.  before 
"^ ViilTc  ^r*  ^^^^  Chancellor  Jefferies,  which  underwent  various  fates,  di€ 
cafcof  F^cr  doftrinc  eftabliihcd  in  this  court  has  been,  that  where  a  mtf' 
▼erf.  Af«i»r,  that  makcs  a  will  and  an  executor,  and  gives  him  a  legacy,  he  istc 
iJtcsVrsc'^ca-  ^^  confidered  as  a  truftee  merely  for  the  next  of  kin,  upona« 
tor  a  legacy,  he    equity  foundcd  on  the  ftatute  of  diftributions  (i ). 

is  to  be  confider- 
ed as  a  cruftec  for  the  next  of  kin. 

It  IS  true  this  do£lrlnc  has  prevailed  by  different  fteps  an< 
degrees, 
tvhethera  leg*-  j^  Fojler  and  Munt  the  legacy  was  given  to  executors  for  car 
cxccutirfol^^hS  ^^^  pa  ns,  and  held  to  be  a  bar  of  the  rcfidue;  afterwards  dctt! 
eare  and  p/ins,  mintd  fo  whcrc  it  was  a  legacy  given  generally  ;  for  there  is  nfl 
ruYu^exdid^  thing  more  in  one  cafe  than  in  the  other,  becaufe  it  could  not  b 
him  from  the  imagined  if  a  teftator  gave  his  executor  a  particular  Icgacy^that  h 
whole.  could  intend  him  the  whole. 

Some  cafes  indeed  fincc  have  not  fo  ftriclly  adhered  to  th 
rule. 

(1)  Sec  Mr.  Cox'%  note  to  Farri;:^!oji  V.  Kui^Mty,  I  P.  JK  55O. 

3  JJ' 


in  the  Time  of  Lord  Chancellor  Hardwicke.  22S 

in  the  cafe  oi  Farrirtgton  verfus  Knightly^  i  P.  Wms.  544,  Southcot  ▼. 
Lord  Macclesfield  faid,  he  had  confulted  with  Mr.  Vernon  J^^*''"' 
this  fubjea.  who  faid  there  had  been  fo  many  decree*  touJd7wil 
he  point  where  a  legacy  was  given  to  an  executor,  and  ff^d»  who  con, 
podtion  of  the  furplus,  that  the  executor  was  but  a  truf-  JjlJsr**^"l°'l 
•  fuch  furplus ;  and  this  point  had  been    thereby  fo  fully  heaprehendld 
(hed,  that  he  did  not  think  it  worth  while  to  take  notice  it  to  be  aprin- 

latter  decrees  of  this  nature,  apprehending  it  to  be  a  prin-  fij^^**™"^ 
IS  much  fixed,  as  that  fee-fimple   land  Jhonld  defcend  to  the  fee  fimple  land 

ihould  defcend 
to  the  heir. 

:  plaintiff,  and  fome  of  the  defendants,  infift  the  exccu- 
iis  excluded  from  the  furplus  by  feveral  legacies  being 
to  her,  and  tliat  any  one  of  them  would  have  been  fufGcient 
her. 

t.  As  to  the  four  hundred  pounds  a  year  annuity,  if  it  Hadtheqaeftj 
upon  that,  it  would  admit  of  great  doubt,  for  the  firft  r«ftcd  on  Mrs. 
nt  is  not  to  begin  till  the  firft  quarter-day  after  the  teftator's  ^^t/'^^'sanaui- 

®  ^  '  *y  only,  it  would 

have  admitted  of 
S''cat  doubt,  as 
the  nxk  payment  was  not  to  begin  till  the  quarter-day  after  tcilator's  dcatli. 

that  if  (he  had  proved  the  will,  and  yet  died  before  that 

r-day,  (he  would  not  have  been  in  titled. 

charged  too  upon  a  fund  which  is  liable  to  other  legacies,    f  229  ] 

»rethe  annuity  arifes  by  way  of  charge  upon  a  legacy,  or  by  The  annuity b«- 

'  exception  out  of  it;  like  the  cafe  of  Lady  Granville  and  *?8^^«ed  ona 

tcbefs  o/Beauforty  2  Fern.  648.  other iegici«,i,' 

either  by  way  of 
^  or  exceptloQOut  of  it;  had  it  been  given  out  of  the  general  reAdue  it  might  have  been  «  bar. 

ivcn  out  of  the  general  rcfidue,  indeed,  it  might  have  been 
becaufe  otherwife  it  would  have  been  giving  all,  and  fome, 
is  an  abfurdity. 

/  as  tQ  houjhold  goods  and  furnkurey  and  all  my  plate^  linen^ 
iy  jewels  and  clothes. 

s  is  a  bequeft  of  fpccific  things,  though  under  a  general 
ition. 

yet  I  am  of  opinion  tliat  flie  is  excluded  of  the  refidue. 
:ral  objeftions  have  l>een  made. 

:,  That  though  a  pecuniary  legacy  will  exclude  executors, 
fpecific  one  will  not;  and  feveral  cafes  have  been 
or  this  purpofe ;  and  it  has  been  faid,  that  the  teltitor 
intend  that  .in  cafe  tliere  fliould  be  a  deficiency  of  the  fur- 
he  fliould  be  fccure  ol  the  fpecific  legacies, 
Brcafoning  would  prove  too  much,  it  would  hold  almoft 
igly  in  the  cafe  of  a  pecuniary  legacy,  for  it  might  be  faid 
;ator  intended  his  executor  ihould  take  fonietliing  at  all 
and  not  depend  merely  upon  the  fufiicicncy  of  the  fur- 
or the  precedents  which  have  been  cited  for  the  executrix, 
em  to  mc  to  fail  entirely. 

Tlic 
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SouTMcoT  T.        The  firftTcafc  mentioned  was  Jones  v.  JVeJl.'(,mhy  Free,  in  O.^anc. 
Watson.       ^  ^^^  ^j^^.  ^^^^^^  ^f  ^j^jg  j,^^-^  |^  ^^.^y  Q\oxt  as  to  the  point  for  whid 

it  is  here  applied,  and  is  be  fides  the  cafe  of  a  v/ifc. 
Ahu&and  dc-         ^hc  next  Cafe  was  Griffith  v.    Rogers^  Prec.  in  Chan.  231.  1 
Vifeii  hia  library  hufband  devifcs  his  library  of  book;-,  to  yl,  except  ten  books,  fuel] 
«^tterb^ks  as  his  wife  (hould  chufe,  and  made  her  executrix,  and  held  flic 
fuch  as  hU  wife    was  not   cxcludcd  from  the  furplus, 

ihouldchufL>,anJ 

xn»le  her  executrix  i  held  /he  wii  not  excluded  fiom  the  furplust 

Th«  ftrong  rca-  la  this  cafc  thc  determination  arofc  from  the  particular  pen- 
rcfl^^lhc  oiur:  ""^8  °*^  ^^^  ^^^' »  ^^^  ^^^^  ftrong  reafon  which  direded  the  court 
intbedetermi-  in  their  determination  was,  that  tliere  was  no  l>equcft  of  the 
jiition  of  that  *books  at  all  to  thc  wife,  but  the  whole  to  another  perfon,  and 
xhwwL  no*be-  Uncertain  what  flic  will  take,  but  left  to  fall  in:o  thc  furplus. 

^Qcft  of  the 
.  iMoks  to  the  wi^e,  but  the  whole  to  another* 

[  *230  3  The  next  cafe  was  BJIv.  Sniid^  2  Fern.  633.  there  the  whole 
reafon  rclts  in  a  manner,  upon  its  being  thc  cafc  of  a  wife,  and 
no  flrefs  was  laid  at  all  on  its  being  a  fpecific  legacy. 

On  thc  other  hand,  that  fpecific  legacies,  generally  fpeakiii{r, 
will  exclude  executors  equally  with  pecuniary,  are  clearly  and 
llrongly  proved  by  thccalcs  cited  for  tJiat  purpofc. 

Thc  cafe  of  Ljdy  Granville  v.  Dutchefs  of  Beaufort^  in  iVtm* 
648.  and  I  P.  JVms,  1 16,  is  extremely  material. 

The  ground  of  tlie  revcrfal  of  tlic  decree  in  the  houfe  of  Lords 
was,  that  the  legacy  operated  by  way  of  exception  out  of,  or  wa» 
a  charge  upon  a  legacy  given  to  another*. 

If  it  had  been  bcibrc  fettled  that  fpecific  legacies  would  not 
Irave  barrec  -u  executor  of  the  rcfidue,  tlicre  would  have  been  no 
occufion  to  have  rcfort  to  this  diflinclion ;  for,  according  to  4c 
common  rule,  except h probat  regulam. 

*  The  bill  here  was  brought  fnr  a  Jiftribution  of  thr  furnlui  againft  the  JcfvmdJBtf 
as  executrix  :o  :hc  Utc  Duke  oi  Bcauf'^rt^  who  bad  doifcd  the  nfe  of  his  uble  phKi* 
thr  Du'ciic fi  tor  lite,  and  .ificrwaids  to  iii»  grandfon,  and  mide  no  dil'pofitionof  utc 
furplus.  Lard CbanctUvr  Cowftr  jdniitt'  d  pruoft  to  be  read,  tliat  the  teftatur  intended 
to  give  r^f/vr^/vi  10  his  excculriz,  but  no:  ihinjcing  tlic  evidence  ilrong  enough,  de- 
cree 1  aailtribution. 

Thi^  caufc  came  afterwards  before  the  houfe  of  Lords  upon  appcralon  thc  iSihw 
Decimhtr  1710.  The  appellant**  counfel  infilled  that  it  wa>  pioved  in  thc  caufe,  llut 
it  was  the  intent  of  the  teitiior  that  the  appelUiil  fiiould  luve  the  furplu*  of  ihe  per- 
fonaleftate  tohciownufej  which  proof,  as  it  agrees  with  the  rules  of  law  topri'^nre 
the  legul title  to  the  executrix,  that  of comiron  ri^ht  ihe  lu&  tu  the  furplus,  fo  itftaU 
picvciit  and  ou^^hc  to  rebut  the  coniUuttion  ofequ4C\,  which  w^ld  create:  a  refultiflt 
trufl,  ^J  nyikcthc  executrix  to  b*  a  trullee  in  ctjuity  for  thc  next  of  kin  j  and  i^ 
thcfe  reafons  (aroor.g  others)  prayed  thit  thc  decree  might  be  rcvexfed,  and  it  tM»  ^' 
^erfcd  accordingly  rvi:hsut  diirificn,  JilS  Rcjnr:,  Duuhcl'k  of  Biaufwt  anpcilaut,  I**^) 
CrtiK I  uU  rcf^^j.idcnt.     /'.Tfr,  :iUc  Dtvife,  £,  vj^,  fcJ,  z x. 
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The  c*fc  of  Shrimpton  v.  Stanhope  1736(1).  before   Lord    Southcotv* 

A  bill  was  brought  for  a  diftribution  among  three  children  the 
next  of  kin  ;  the  words  of  the  will  were,  I  likewife  appoint  them 
heirs  to  my  perfonal  eftate,  confiding  of,  i^c,  fpecifying  what, 
together  with  my  books. 

I^ord  Talbot  was  of  opinion  the  furplus  was  undifpofe  J  and  dlf- 
tributable. 

This  is  a  plain  authority  that  fpecific  legacies  bar  an  executor, 
and  though  the  outfet  mentioned  generally  perfonal  ellate,  yet 
Lord  Talbot  reftrained  it  by  the  particular  words  that  followed 
afterwards. 

Lord  Talbofs  reafoning  as  to  the  perfonal  eftate,  was  that  this     [  23 1  J 
daufe  was  not  intended  to  give  them  the  perfonal  edate  by  im« 
plication,  but  to  vcft  it  in  them  as  executors  only. 
And  that  the  lad  claufe  was  explanatory  only. 
Upon  the  whole  he  decreed  a  didrlbution. 
The  next  caufe  was  New/lad  v,  Johnjoriy  before  me,  July  l  j, 
1740  (1).     I  had  not  the  lead  thought  in  that  cafe  there  was  any 
difference  between  fpecific  legacies  and  pecuniary,  as  to  barring 
executors. 

There  was  a  plain  reafon  there,  why  the  teftator  feparated  the 
flock  from  the  red  of  his  perfonal  edate,  becaufc  other  wife  the 
bulbandof  tlie  legatee  would  have  been  intitled. 

In  the  next  place  fome  arguments  have  been  ufed  from  the 
vordsof  the  will*,  fir  ft,  upon  the  introdu£iory  claufe,  that  it  \i 
very  ftrong  to  {hew  he  intended  to  difpofe  of  the  whole. 

Nodiing  could  be  dronger  than  the  introduction  in  the  cafe  of 
^orrmgdon  t.  Knightly^  and  yet  determined  to  be  a  bar.  And  I 
look  upon  this  as  nothing  more  than  words  of  form  thrown  in  by 
drawers  of  wills. 

The  next  of  kin  take  by  a  kind  of  fucceflion  ab  ifttejatoj  with-  The  law  thrawt 
Out  the  affidance  of  this  court  5  and  it  is  the  law  throws  it  upon  thcnc«of  Hn 

"^cm.  who  ukc  it  by  a 

It  has  been  faid  that  Mrs.  J^tf/y^/i  fliould  be  accountable  for  £'°**^^^**^''^' 
"othing  except  the  docks,  but  the  words  will  not  warrant  this    °°     "»'?/''»«• 
^^ruftion  fo  as  to  excufe  her  from  accounting  for  fo  much  of 
^  perfonal  edate  as  is  not  difpofed  of  by  the  will. 

To  confidcr  it  in  one  plain  indance,  (he  mud  account  for  t/ji 
^vidends. 

Another  objeftion  has  been  darted  from  the  circumdances  at- 
Wing  the  devife  of  fpecific  legacies  themfelves,  that  where  ano- 
^  reafon  appears  for  giving  them  (he  diall  not  be  excluded  ; 
^i  that  this  is  introduced  only  for  the  fake  of  excepting  the  three 
Piclurcioutof  it.  ^ 

The  exception  of  the  three  piftures  is  not  out  of  the  whole 
P^Qal  cftate,  but  out  of  a  particular  fpecies  only,  and  thereJ 

(')  Mr.  Cox  in  his  note  to  Fnrrinj^ton  **  104.  that  the  tcftator  there'gavc  fome 
,,**'i^/Ajy,  i/^./f^.  550  obferves/*  That  "fpecific  legacies  to  a  man  and  his 
^  "^c  cafe  of  ^-^;./^^/0,^  V,  Stanhope ^  is  not  ^*  wife  jointly^  whom  he  alfo  made  hi»- 
I, '^  KilidiftUH  Specific  legacies,  for  it     *'  executors,^' 

^P^^ri  from  Rig.  Lih.  B.  it  it.  fol.         (2)  Ante  2  vol.  45 .   S.  C. 

^»t.  m.  P  fore 


23  » 

Snt»TMCOT  V. 

TV'atsok. 
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NodefrniJant  by 
his  anrwcr  can 
jfft€t  the  righn 
01  oiUer  pixues. 


Bank  notes  can- 
not  be  confidcr- 
cti  Oou  fecur/cy 
fur  monc),  but 
according  to 
common  ulagey 
M-hich  regards 
them  always  as 
cafli  (z). 


[^33  ] 
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fore  cannot  be  offered  as  a  rcafoafor  his  particular  ezprefling  aoo- 
tlier  tiling  *,  befides,  it  would  have  been  much  more  nattural  to 
have  given  the  pictures  as  dldind  legacieSj  and  not  as  an  excep- 
tion out  of  a  legacy. 

All  the  excepted  cafes  will  be  found  to  be  grounded  upon  ooe 
of  thefc  three  reafons. 

Firjlj  By  way  of  particular  intereft,  or  ufufrunuar^  eftatc  out 
of  a  legacy  given  to  another  perfon. 

Secondly^  By  way  of  exception. 

Thirdly^  Where  it  is  given  for  the  fake  of  Ibmc  truft  whid  tk 
executor,  is  to  perform. 

But  the  prcfent  cafe  cannot  fall  in  with  any  of  thefe  dift!n^ 
tions. 

This  IS  not  an  exception  for  the  benefit  of  the  executrix  oot 
of  a  legacy  given  to  another  (i ),  but  it  is  an  exception  for  other 
perfons  out  of  a  particular  fpccies  of  perfonal  ellate  given  to  the 
executrix  hcrfelf. 

No  wciglit  is  to  be  laid  on  any  paflages  in  anfwers,  forflO 
defendant  by  his  anfwcr  can  afTcft  the  rights  of  other  parties,  cf 
perfons. 

The  confe<]ucnce  of  the  whole  upon  this  point  is,  tliat  tic 
undifpofed  part  of  the  perfonal  ciUte  mull  go  amongft  the  next 
of  kin,  but  mud  bc.ir  the  burthen  of  the  debts  and  funeral  ex* 
pcnces  in  the  firft  place. 

The  fccond  queftion  is,  What  is  tlie  undifpofed  part  of  ik 
perfonal  eftate  ? 

In  the  firft  place,  the  ready  cafli  in  his  houfe,  in  the  next  the 
rents  unreceived ;  fecondty,  the  bank  notes  for  1 00/.  It  has  been 
faid  that  thefe  ought  to  be  confidcrcd  only  as  a  fecuriiy  for  monefi 
but  I  am  opinion  they  muft  be  taken  according  to  the  common 
ufage  and  notion  of  bank  notes,  which  are  always  confidcrcd « 
cafti,  and  made  payable  to  bearer;  if  fecuritics  were  to  be  cxtcwl' 
cd  in  this  manner,  arrears  of  rent  might  be  called  fo,  for  therd' 
dendum^  and  covenants  for  payment  of  rent,  might  be  piaofiUj 
called  a  fccurity  for  money. 

The  next  particular  which  is  infifted  to  be  undifpofed.  of,i< 
the  dividend  upon  teftator's  bank  ilock  lying  in  the  bank,  cndca- 
youred  to  be  brought  within  the  defcription  of  the  will. 

In  the  firll  place  the  dividends  fo  lying  in  the  bank  do  not  an- 
fwcr the  defcription,  for  they  are  not  dividends  to  become  doc 
upon  the  flocks,  for  the  company  had  paid  them  before. 

Now  the  teitator  having  kept  his  cafh  with  the  bank,  the  re- 
ceipt of  the  bank  was  his  receipt;  and  you  might  as  well  fay  that 
cadi  in  the  hands  of  a  fteward  received  by  rents,  is  notihccaft 
of  the  prjncipal. 

I  ain  of  opinion  the  balance  of  teftator's  account  in  the  bank 
muft  be  coiifiilercd  as  undifpofed  of. 

Thus  far  I  am  of  opinion  for  the  plaintiff. 

But  as  to  the  dividends  unreceived,  I  am  of  opinion  for  tic 
defendant. 


(i)  X/'ZifJiead  v.  Jobnjctt,  ahti  1  vol.  (2)  Popbam  v.    Ladj  AyUfivrf%  d*^ 

45.  68. 
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hcafehisperfonal  eJlateintheJlocUis  mtfufficUnt^l^c.     Vide    Sootucotv. 
wilL 

rhcfe  arc  words  of  reference. 

rhc  next  fentence  is  plainly  conne£ted  with  the  former. 
Then  the  faid  dividends    (hall  be  laid  out  in  fuch  manner 

There  is  no  doubt  as  to  this  part  of  the  will. 

rhe  only   remaining  confideration   is    as  to  certain  things 

ich  are  mentioned  to  be  given  in  the  will^  and  yet  not  in- 

ily  given. 

And  tliis  is  founded  on  the  words  of  the  will,  where  flocks 

devifed  to  Lord  Bath. 

rhc  qucftion  refults  to  this,  when  the  bequcft  to  Lord  P///- 
tj  is  to  commence  in  point  of  intereft  ? 
It  is  very  inaccurately  penned,  but  the  court  mud  put  fuch 
oftruftion  as  will  bed  anfwer  the  intention. 
Was  Lord  Pukenty  to  be  kept  out  of  the  pofleffion  of  enjoy- 
5  the  furplus  of  the  dividends  of  thefe  ftocks  till  even  the 
nuiant  of  ten  pounds  a  year  is  dead  i  That  would  be  very 
Td. 

The  commencement  of  the  truft  is  put  upon  fome  event  of 
ing,  and  though  I  have  no  doubt  of  the  intention  in  my  own 
ivate  opinion,  yet  I  mud  confider  it  with  judicial  eyes. 
Though   the    court    can   condrue  and  expound  the  words  The  court  may 

a  tcdator's  will,    yet  they  cannot  drike  them  out  of  it  expound  the 

ihr-U  words  ot  a  will, 

T    •    '       .  .  ,  but  cannot  ftiikc 

It  is  plain  the  tedator  did  not  think  of  any  furplus  of  the  them  out. 
vidends,  for  he  has  provided  an  auxiliary  fund   if  dividends 
odd  fail;    but  when   any  of  the  annuitants  died,    he  faw 
icre  would  be  a  furplus,  and  has  provided  for  it ;   and  this 
ttft  be  confirued  like  the  cafe  of  HyJet  verfus  Chip^  in  Cro.  Jac.       i  ^34  J 
)^  and ^y«/ verfus  Choppin  mTelv.  183. 
It  is  true  an  obje6iion  has  been  made,  that  crofs- remainders 
r  implication  cannot  be  between  more  than  three.     And  the 
>kof  Barnard  verfus  Bcwden,  before  me  the  14th  of  Novem* 
^  '74J>  has  been  cited. 

A  precedent  by  no  means  applicable,  for  the  words  there 
cic  peremptory  after  the  deceafe  of  a  particular  perfon  ;  I 
^  very  appreheniive  the  condruftion  I  put  upon  it  was  not 
^rding  to  the  intention ;  but  I  could  not  fo  condrue  it,  with- 
tt  ftrilung  words  out  of  the  will :  but  here  the  court  may 
)&ftnie  it  according  to  the  intention  of  the  tedttor,  which 
^T  are  bound  to  do,  if  they  can  confidently  with  the  rules  of 

iW. 

It  has  been  faid,  that  the  death  of  any  one  of  the  annui- 
uits  dodi  not  influence  the  furplus  of  dividends  ;  and  I  agree 
4)thnot  as  to  the  dividends  themfclves,  but  -fter  the  gift 
^'I^Q^enceSj  it  attaches  upon  the  docks,  and  will  carryall  the 
»»idcnds. 

*lii  is  my  opinion  upon  the  fevaral  parts  of  the  will. 
^Lordfliip  declared,  thatfo  much  of  the  tedator's  perfonal 
^"^  ai  if  not  difpofed  of  by  his  wiU,  belongs  to  and  ought 

?2  to 
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SouTircoT  ▼• 
Watsoh. 


to  be  diftributed  among  his. next  of  kin^  fubje£l  to  his  debts  and 
funeral  expences. 

He  alfo  declared  that  the  teftator's  calh,  ready  money,  bank 
notes,  arrears  of  rent,  the  money  due  to  the  tcftator  on  his  ac- 
count kept  with  the  bank  (i),  and  alfo  the  furplus  of  the  divi- 
dends accrued  upon  the  faid  ftock  between  the  teftator's  death, 
and  the  death  of  Mrs.  Ann  Watfon^  one  of  the  annuitants,  over 
and  above  what  was  fufiicient  to  fatisfy  the  growing  payments  of 
the  annuity  given  during  that  time,  ought  to  be  confidcred  as 
undifpofed  of  by  the  faid  will. 

But  that  all  fuch  dividends  a^d  fums  of  money  as  were  due, 
and  in  arrear  upon  any  of  the  faid  teftator's  ftocks,  and  accrued 
at  the  time  of  his  death,  and  alfo  the  furplus  of  the  faid  dividends 
accrued  or  to  accrue  upon  the  faid  ftocks,  between  the  teftator's 
death  and  the  deceafe  of  fuch  of  die  annuitants  as  died  firft, 
ought  to  he  confidcred  as  difpofed  of  by  the  faid  will  for  the  be- 
nefit of  Lord  Pulteney^  and  his  younger  fons,  fubjedt  to  the  con- 
tingency thereon- 

Therefore  I  decree  that  it  be  referred  to  a  Maftcr  to  take  an 

account  of  all  fuch  parts  of  the  faid  teftator's  perfonal  cftatc  as 

are  not  difpofed  of  by  the  will,  as  have  been   received  by^/w/J 

•  IVatJon  in  her  life- time,  and  by  defendant  Nathaniel  JVatfon  fiucc 

her  death  (2). 


(0  '•  And  all  debts  due  to  the  tcfta- 
**  tor  at  the  time  of  his  deceafe,  and  alfo 
"  the  fuj-plus  of  the  dividends  accrued 
''  upon  the  iaid  ftocks  between  the  faid 
'•  teftatoi's  death »  and  the  death  of  fuch 
*^  of  the  annaitants  as  died  firft,  over 
''and  above  what  was  fufiicient  to  fatis- 
*'  iy  all  the  annuities  given  during  that 
^  lime,  ought  to  be  confidered  as  undif- 
*'  pofed  by  the  faid  will  But  all  fuch  di- 
'^  vidends  and  fums  of  money  as  were 


due,  and  in  arrear  upon  any  of  the  fad 
te Hater's  flocks  at  the  time  of  his 
death,  and  alfo  the  whole  furplus  of 
the  faid  dividends  accrued  or  to  ac- 
crue upon  the  faid  ftocks  iince  the  de- 
ceafe of  fuch  of  the  annuitants  as  died 
firft,  ought  to  be  confidered  as  difpofed 
of  by  the  faid  will  for  the  benefit  of 
Lord  Piilteneyy  fubjeft  to  the  coptiQ* 
gencies  in  the  faid  will.'* 
(a)  Reg»  Lih,  B,  1744%  fol.  146. 


Cafe  81. 


j/t  the  Second  Seal  after  Trinity  Term,   ^744* 


M' 


"R.  Solicitor  General  moved  to  difcharge  an  order  for 
cofts,  on  the  following  cafe. 
There  had  been  a  reference  by  the  dire£^ion  of  the  court,  to  a 
Matter,  to  inquire  into  the  regularity  of  proceedings  under  a 
commiffion  for  examination  of  witneflcs,  and  the  Mafter  re- 
ported them  irregular ;  exceptions  were  taken  to  the  Mafter's 


report ;  and  the  court,  thinking  the  proceedings  regular,  allow- 


he  Mafter,  Co 

whom  it  was  re* 
ferred,  reported 
the  proceedtngt 
under  a  com- 
miffion for  ex* 
•UDinatlon  of*'  w*  \j        v         -^  ^ 

witneflcs irregu-  ed  the  exception,  and  tlie  party  that  fucceeded  had  his  cofts  of 

larj  on  exccp.    ^hc  application. 

aont  the  court  *  * 

thought  them  regular,  and  allowed  the  exceptioos,  and  tlie  party  who  fucceeded  had  his  cofts  of  the 

application  t  Lord //^ri^tci^  difcharged  the  order  forcoft«,  becaufe  the  phintifF's  was  not  a 'vcxacieus 

proceeding,  but  in  the  Mafter^t  opinion  well  founded ,  and  the  nUe  is  aeve(  x»  give  cofts  bat  where  no 

juft  ground  appean  for  the  procecdiag. 

Lord 
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HANCELLOR, 

his  analogous  to  the  cafe,  where  exceptions  are  taken  Exceptions  lo  a» 
ant's  anfwer  for  infufficiencjr,  and  the  Matter  reports  »nfwerforin- 
:nt,  and,  upon  exceptions,  the  court  is  of  opinion  it  fofe^jl^rted';^. 
,  the  party  fucceeding  in  this  applicacion,  fliall  not  on  exc«ptioas, 
lis  of  it,  but  it  fliall  wait  the  event  of  the  caufe ;  and  ^^^^^^.*'^'* !' 
fon,  becaufo  tlie  plaintiff's  did  not  appear  to  be  a  pro-  tL  party^uc-* 
crely  vexatious,  but,  in  the  opinion  of  the  Mafter,  «ei.»ng  in  the 
ed  ;  and  the  rule  of  the  court  is  never  to  give  cofts,  taSa^^to  wftf 
there  appears  to  have  been  no  juft  grounds  for  the  butitihaiiwait* 

the  event  of  thii 
caufe. 

jgh  I  am  of  opinion  to  difcharge  the  prcfent  order,  Onafpeciaimo. 
:,  on  a  fpecial  motion,  and  dating  particular  circum-  ^^'cura^dl**"* 
lie  cafe,  the  court  might  give  cofts,  though  die  Mafter  cumftances,  the 
d  it  in  favour  of  the  other  party.  co»«  n»y  «»ve 

'^       ^  ^  cofts,   though 

the  Mafter  reports  it  in  favour  of  the  other  party* 

Ifliip  difcharged  the  order  here  for  cofts, 

verfus  LofJ  Orrery  and  Others^  JufyM^  1 745*  ^      Cafe  82.  ^^/^^  ' 

plaintiffs,  two  of  the  children  ot  yokn^mead^  ^S.C.^i^''^/  ^ 
,  of  London ^  banker,  charge,  by  their  biU,  that  he  xYtL^Sj/^^^^' 
T;d^Q^  of  three  thoufand  five  hundred  pounds  on  the  ^^'f^^ffi'^" 
lUatnKirkby^  and  that  being  fo  intitled,  about  the  25th  »  mortgage  o^^>i 
2,  died,  leaving  Jane  his  widow,  and  five  children;  their teftator at  /  ,^^ 
5  will,  he  appointed  his  wife,  his  eldeft  fon  John  tVrwceWel^'^ 
another  pcrfon,  executors,  and  thereby  devifed  to  his  ofoneoftheQu><r>^ 
id  tlieir  heirs,  i^c.  **  all  his  real  and  perfonal  eftate,  As  the  ad  which  ^r. 
s  will  otherwife  difpofed  of,  in  truft  that  they  (hould,  ^  appean  to"  — ^ 
ng,  leafing,  or  felling  his  eftates,  or  any  of  them,  be  the  tnnf- 
ey  for  the  payment  of  all  his  debts,   and  what  ftiould  *^*°"  **^*"  ^^^ 

1  ,.      z-,^  '       ,        1.   •!    1     .  1  •  executors,  and 

lie    directs  to  be   divided    into   equal  proportions,  two  not  intereft* 

i  fliare  alike,  between  his  five  children,  and   left  c<*>  an<*no  co- 
executors,   to    make    proper  allowances  for  their  JlltV'purclufe 
!ice,  until  there  fliould  be  a  diftribution  made  of  his  for  a  valuable 

confideration^ 
there  are  not 
at  grounds  to  fct  afide  this  sfiignment  of  a  mortgage  belonging  to  7.  M*  the  teftator  (i), 

rff>'v.  Ridgardy  cited  2  Bro,  *«  body,  who  purchafes  from  an  executor 

8.     4  Bto,  Cha,  Rep.  1 30.  *'  with  a  full  knowledge  that  the  money 

)f  the  Rolls  was  of  opinion,  "  was  to  be  mifapplicd;   and  that  mort^ 

•ule  was  carried  too  far  in  *'  g^^M^^X  ^  lea/ehoU  property  of  the  tcfta- 

rd  Onrry;  fortho'  it  is  clear,  *'  tor,  did  not  fcem  ro  be  the  natural  way 

cucor  may  difpofe  of  aflets,  *'  of  dealing  with  afTcts,  and  was  in  it- 

dy  purchafing  of  him  is  not  •'  fclf  a  very  fufpicious  ciicumftance.'* 

cc  to  the  application  of  the  See  the  cafes  cited  in  the  notes  loNugefii 

tills  ihall  never  proiedl  any  v.  Qiffayd,  anu  1  vol.  463. 

P  -  That 
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MfAo  V.  That  ^anc  Mead  the  widow,  and  Join  Mead  the  yonnpTf 

U.  OtuxRY.  pyQYcd  the  will,  and  after  the  tcftatoi's  debts  and  Icgacici  woe 
paid,  a  large  furptus  remained  to  be  divided  amongft  die  five 
children. 

In  a  caufe  between  the  executor  of  FoU'le^  who  was  paitocr 
with  old  Meady  and  his  executorsi  the  mortgage  deed  reladngto 
William  Kiribfs  eftate,  was  direfled  to  be  left  in  the  hands  of 
Mr.  Beunet^  the  Mafter  in  Chancery,  till  the  partnerfliip  account 
ihould  he  finally  adjufted  (i). 

That  the  defendants,  the  executors  of  the  Dutchefi  of 
Buckingham^  pretend,  they  have  got  an  afTignment  of  the  kgil 
edate  of  the  mortgaged  premifTes  from  John  Mead  the  youngeri 
in  his  life-time,  and  refufe  to  account  to  the  plaintiffs  for  triiat 
they  have  received  out  of  the  faid  premifles,  or  to  deliver  up  the 
deeds  and  writings,  and  therefore  the  bill  was  brought  for  an 
account,  and  for  the  deeds. 

What  is  principally  infided  on  by  the  defendants,  the  exe- 
cutors of  the  Dutchefs  of  Buckingham^  is,  that  on  the  1 8th  of 
May  1726,  John  Mead^  the  younger,  was  appointed  receiver 
of  the  rents  and  profits  of  all  the  real  and  perfonal  eftate  of 
Edmund  Duke  of  Buckingbamjbire^  and  that  John  Mead  propoi^ 
cd  to  aflign  this  mortgage  on  Kirhby^s  eftate  to  Mafter  &*- 
fiety  as  a  fecurtty  for  his  receiverfliip ;  and  accordinglj,  bf 
deed  dated  the  aift  of  December^  1726,  (to  which  Jane  Utdi 
and  the  other  executor  of  old  Alead  were  parties),  recitiogi 
that  there  was  due  on  the  mortgage  9000/.  and  upwardS}  and 
that  the  fame  was  the  proper  money  of  John  Mead  the 
younger,  they  conveyed  to  Thomas  Bennety  his  heirs  and  af- 
ligns,  the  faid  mortgage,  and  all  money  due  thereoO)  to 
hold  to  him,  his  heirs  and  affigns  for  cvtXj  fuhjecl  to  a  pmipt 
that  if  the  faid  John  Mead  fbouldt  ond  did^  once  in  a  year^  itff* 
ingthe  time  he  continued  receiver  of  the  rents ^  profits y  l^c*  ofDii^ 
Edmund V  real  and  perfonal  efiates^  j'ifih  ^^^^'*"^  'with  Thomas 
Bennet,  and  ivell  and  truly  pay  the  balance  of  fuch  account^  then 
[  237  ]  Thomas  Bennet  Wrfx  to  re-convey  the  mortgaged  premiffes  /^John 
Mead,  his  heirs ^  executors  or  adminl/lrators. 

That  Mead  the  younger  died  inteftate,  without  having  ac- 
counted for  what  he  had  received  by  virtue  of  his  rccciverlhipt 
and  grc.itly  indebted  to  Duke  Edmund's  eftate,  and  that  thcfi 
as  executors  of  the  Dutchefs,  who  was  the  executrix  of  Duke 
Edfnundj  claim  the  benefit  of  the  mortgage  and  fccurity  to  Maf- 
ter Bcnfu'tj  and  infill  the  plaintifls  have  no  right  to  any  of  the 
money  due  on  the  mortgage,  till  fatisfaclion  is  made  for  what 
is  due  from  John  Mead  the  younger,  on  account  of  fuch  re* 
ceivcrfliip ;  and  though  they  believe  they  may  have  feen  a  copy 
of  the  will  of  Jchn  Mead  the  elder,  yet  infift,  notwithftanding 
any  thing  in  that  will,  John  Mead  the  younger,  and  the  othct 
executors,  had  full  power  to  afTign  the  mortgage  as  aforcfaidi  ^^ 

(i)  The  decree  was  made  in  1715,  doubtful,  whether  ihc  mortgage  '** 
and  the  M.iilrr  made  his  report  in  1731,  quellion  belonged  to  the  reprcfcntativ*^ 
till  which  period  it  fcems  to  have  been     ot'  Fo-vjlc  or  of  old  ^Uad, 
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:  was  not  fpecifically  dcvifed  by  the  will  to  any  particular  per-      Mead  v. 
bns,  or  to  any  particular  ufc,  and  confcqucntiy  did  abfolutcly         OiiiRXr 
eft  in  the  executors. 

Lord  Chanxellor, 

Witli  regard  to  what  Maftcr  Bennet  has  done,  I  intirely  dif-  Thecourfcof 

ipproveof  going  out  of  the  courfe  of  the  court ,  which  requires  the  court  rc- 

uftcwr'tty  by  the  receiver^  and  two  fecurities  in  a  rcco;^nizance,  and  J"""  » f«f c""ty 
i.        -^    •'^  I  "^       t    1         •  1  •         •        by  the  receiver, 

taking  an  amgnment  of  a  mortgage  belonging  to  the  receiver  in-  and  twofurctics, 
ftcad  of  it,  is  very  improper.  w » recogni- 

zance, and  tak- 
U|  the  aflignment  of  a  mortgage  Ixlonj^injg  to  a  receiver  very  improper,  and  ought  not  to 
bait  been  doae. 

There  are  two  qticftions  in  this  caufc. 

Firft,  Whether  the  plaintiffs,  as  reCduary  legatees  of  old 
J^n  Meadj  are  intitled  to  be  relieved  againft  the  ailignmcntof 
the  mortgage,  and  to  have  fuch  account,  i^fc.  as  is  prayed  by 
their  bUl? 

Secondly,  Or  whether  the  e^cecutors  of  Edmund  Duke  of 
iu^n^ani/bire  are  intitled  to  retain  this  affignmcnt,  and  if  in- 
titkd,  how  far  they  (hall  have  the  benefit  ? 

Tlie  firft  queftion  depends  upon  this  point,  whether  this  was 
a  good  alienation  of  the  aflets  of  old  John  Mead  the  teftator. 

It  muft  be  admitted  to  be  good  in  point  of  law,  for,  unlefs  An  alienation  of 
ttccttors  do  it  coUufively,  it  is  good  there,  and  neither  creditors  ^ul^^^g^*« 
<v  legatees  can  call  it  back  again.  hw,  unlefs  doae 

The  legal  eftate  is  vefled  in  Bennet,  the  Mafter  in  Chancery  \  wUufiveiy. 
hot  it  has  been  infiRed  by  tlie  plaintiffs,  if  good  in  law,  yet  not 
inequity. 

Thus  much  mufl:  be  admitted,  that  as  the  defendants  have    [  238  ] 
gained  the  legal  eftate,  and  likewife  for  a  valuable  confideration, 
it  muft  be  a  very  powerful  equity  to  take  it  from  them. 

It  has  been  contended  by  die  plaintiffs,  that  this  mortgage 
^ws  part  of  tlie  perfonal  affets  of  old  John  Mead,  and  a  truft 
for  the  refiduary  legatees,  and  that  the  parties  had  notice  at 
Ac  time  the  affignment  was  made  to  Bennet  of  the  plaintiff's 
^ght,  and  therefore  cannot  avail  tliemfelves  of  it  under  fiich 
circuinftunces. 

Now  to  be  furc,  notice  in  a  court  of  equity  is  extremely  ma-  If  ap«rfon  win 
«friul;  for  if  a  perfon  wiU  purchafe  with  notice  of  another's  ^otic^lfofL'^!! 
"gtt,   his  giving    a  confideration  will    not  avail  him,  for  he  ihcr's  right, 
Arowg  away    his   money    voluntarily,    and  of   his  own   ixtt  i^"*)^^^^^!"^^* 

^i.y.         ^  ^  ^  rauon  Will  not 

\ '  y«  avAil  him. 

^c  cafes  of  notice  cited  by  the  plaintiff's  counfel  arc  very  whoever  nket 
'Serial  as  to  the  general  rule,  but  not  fo  material  as  to  tlie  par-  t«7m«ft"o*\t 

^.j.  with  notice  of  a 

j»  *nd  if  the  doArine  was  to  prevail  of  notice  to  an  aflignee  of  an  executor,  it  would  hold  ia  every 
^  ^Qd  none  would  dare  to  purchaCe  or  take  an  alTignnieut  hoia  au  «xccutor. 

(*)  Saunders  v»  Dehew^  i  Ftnu   lyi 

P  4  tic^lar 
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Mkad  v.     ticular  cafe  of  an  executor  5  for  whoever  takes  any  thing  (irart 

^J.Oriiry.    ^^  executor,  muft  do  it  always  with  notice  of  a  will,  andifdiil 

doflrine  was  to  prevail  of  notice  to  an  aflignee  of  aneseaun,it 

would  extend  to  any  cafe  of  a  will,  and  no  body  would  dnt  » 

purcliafe  or  tnke  iin  affignment  from  an  executor. 

Therefore  the  bare  points  of  notice  of  the  will  is  not  fuffioeBt 
This  is  the  firli  attempt  that  has  been  made  by  a  refiduaryk* 
gatee.  to  overturn  an  aflignment  by  an  executor  of  theaficuol 
his  teftator. 

The  precedents  of  following   afTets  into  the  hands  of  puh 
chafers  as  nlfigrices,  have  been  chiefly  in  the  cafe  of  crediioik 
Now,  creditors  have  a  demand   againil  an   executor  for  the 
whole  alTcts  of  the  teftator,  after  the  account  is  made  up,  bat 
not  by  way  of  fpecific  lien  on  the  aflcts. 
t  ^hasa  Hen '*       There  have  been  fome  inftances  too  of  fpecific  legatees  follow- 
on  the  aiivcs  for    ing  afTcts,  for  he  has  a  fpecific  lien  upon  the  aflets  for  that  fpecific 
that  fi>cci fie        part,  af:er  the  executor  has  aflcnted,  and  differs  from  a  refidiurj 
rxcrutorhas'^     legatee,  who  has  no  demand  upon  any  particular  part. 

afl';:nted,  othci^'ife  as  to  a  refiduary  Irgitec. 

But  the  claim  of  the  plaintiffs  depends  upon  an  account  to  k 
taken,  and  a  liquidation  of  the  whole,  which  of  confcquence 
fuppofes  an  alienation  or  variation  of  aflcts  by  an  executor,  ifl 
order  to  make  a  fatisfafliou  for  thofe  demands,  which  muft  pie- 
cede  the  legacies. 

So  much  in  general ;  next  as  to  the  particular  points. 
[  239  ]        It  has  been  infifted  for  the  plaintiffs,  that  executors  arc  to  be 
confidered  as  trullees,  and  the  alfignment  made  by  them  in.this 
light ;  or  if  it  was  made  by  them  as  executors  only,  it  was  nota  1 
right  difpofition  of  aflets,  and  had  not  a  tendency  at  all  (as  Mr.   ^ 
Wilbrahnm  cxprelFed  it)  to  a  due  adminiftratlon  of  aflets. 

This  mortgage  is  admitted  to  be  part  of  the  pcrfonal  cftatcrf 
old  John  Aliiuiy  and  came  to  him  from  the  partncrfliip  in  lui 
fliop,  as  a  banker;  thefe  are  clear  fafts. 

Confidcr  then  how  far  he  has  devifcd  his  cftate ;  there  are 
three  executors  to  the  will,  and  devifes  to  them  and  their  birs, 
l^c*  all  his  real  and  pirjonal  fjlatc^  not  by  his  will  sthei-^'iji  if 
p'^pd  cf.  in  trtffl^  i^i\  for  payment  of  debts  ^  and  whet  pall  rcmcih 
to  be  divided  equally  iin::ng  his  five  children. 

From  hence  it  has  been  infifltd  on  by  the  plaintin's  counfA 
that  tlie  wliolc  of  tlie  pcrfonal  eftate  of  old  John  Afmd^  in  the 
hands  of  the  executors,  was  aflcfted  by  this  trult. 

I  am  of  a  diflcrent  opinltni,  and  that  the  manner  of  deviling 
here  docs  not  alter  or  rcftrain  the  power  of  executors  over  ilic 
perfonal  cflate. 

"What  docs  this  amount  to  more  tlian  appointing  them  exe- 
cutors, and  giving  the  furpius  of  this  eflatc  to  be  diviiW 
equally  between  his  children  i 

The  tt'Ilator,  as  to  a  particular  part  of  his  perfonr.l  cflate, 
may  aflccl  it  with  a  trufl  •,  but  as  to  the  whole  pcrfonal  cflaie, 
when  he  makes  tlicm  cxccuicr.,  he  gives  tlicm  ilie  legal  richu 
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rh  he  docs  after  give  the  refidue  to  be  divided  among     Ms  a  a  y. 
en,  it  docs  not  take  away  their  power  as  executors.  •  '  ^**'^*^* 

Id  be  moft  mifchievous  if  it  did. 
been  argued,  that  as  all  tlie  executors  joined  in  the 
It,  notwithftanding  one  had  renounced,  they  were  con- 
truftees  ;  but  there  is  nothing  in  this  obfervation,  for 
lie  renounced  he  never  releafed  to  the  other  two,  and 
ve  come  in  afterwards  and  proved  the  will,  for  the 
(Is  in  him,  and  before  probate  the  executor  may  difpofe 
bte  (i). 

aintifl^s  counfel  have  gone  further,  and  infift,  that  taking 
tedly  from  a  truft,  fuppofing  they  a£kcd  as  executors^ 
rould  not  allign  this  mortgage 
It  that  deferves  well  to  be  confidered. 

jndoubtedly  a  good  difpofition  in  law,  and  has  vefted  the  '^  ****^ 
reft  in  Bennety  the  Mafter,  as  a  fecurity  for  the  receiver  5  authority,  but 
rxecutors  who  afligned  had  not  bare  authority,  but  the  theintwcftin 
in  the  thing  afligned,  for  neither  refiduary  or  fpecific  ^^^^^l\^^ 
bave  any  intereft  without  the  aflent  of  executors.  ther  refiduary  ^ 

fpecific  legatees 
hate  any  intereft  without  the  aflent  of  executory 

[  •240  I 

d  at  law,  the  queftion  is,  whether  there  are  fufEcient 
to  fet  it  afide  in  equity,  fo  as  to  enable  the  refiduary 
)  follow  the  afTets  into  the  hands  of  the  aflignees* 

been  admitted  by  the  counfel  for  the  plaintiffs,  that 
s  may  fell  part  of  the  aflets,  becaufe  fuppofed  to  be 

payment  of  debts,  and  admitted  for  the  fame  reafon 
'  mortgage ;  but  then  it  has  been  infifted,  this  was  a  fe- 
r  money,  that  was  to  come  into  the  hands  of  one  of  the  cxe^ 

diflin£iion  is  extremely  nice,  for  if  he  may  do  as  he 
t,  by  felling  or  mortgaging  of  aflets,  how  does  it  differ 
'  prefent  cafe,  which  is  an  aflignment  by  John  Mead,  in 
bring  a  great  fum  of  money  into  his  hands,  and  enablo 
^tter  die  eftate,  and  alfo  to  carry  on  with  more  advau- 
o(Bce  of  executor, 
dcr  the  cafes. 

not  know  any  inftance  where  an  aflignment  has  been  unigf,  f^uj 
*  an  executor  for  a  valuable  coiifideration,  that  this  court  appears  between 
it  afide,  unlefs  feme  fraud  appears  between  the  executor  ^** *  jke^J^ 

aflignee.  no  inftance  tf 

an  aflignment  nude  by  him  for  a  valuaole  confideradon  being  fet  afide  by  this  court* 

anevcv(ns  Drake,  2  Fern,  616,  the  queftion  was,  whe- 
fale  of  a  leafehold  eftate  to  the  defendant  by  an  executor, 
d  to  bind  an  unfatisficd  creditor,  and  a  decree  for  the 
at  the  Rolls,  and  aiRrmed  upon  appeal. 

(l)  Hud/on  v.  Hudjbn^  ante  1  W.  461. 

Upon 
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MtAD  V.  Upon  fcarching  the  Regijicr^s  hook  for  that  cafe,  it  appears,  diit 

U.  OxKxiY.    j^  ^^g  admitted  by  the  anfwer,  that  he  had  noticcof  the  phintifi 

debt,  and  upon  that,  and  the  evidence  in  the  caufe,  Lord  (jn> 

per  decreed  for  the  plaintifF,  fayhig  tlie  defendant  was  a  party, 

and  confcnting  to,  and  contriving  a  devaJiaviU 

The  next  was  the  cafe  of  Page/vertus  Hc/kins^  Prec,  in  dm, 
431.     I  fee  no  grounds  for  Mr.  Fenion's  difTatisfaftioD  at  the 
decree  there  *. 
[  24 1   3  The  cafe  of  Humble  verfus  BUI  tf  a/',  2  Fern.  444,  J.  him 

a  term  in  the  printing-ofEce,  by  will  directs  2coo/»  fliaUbenit 
ed  out  of  the  profits  for  his  daughter  and  her  children,  and  nude 
£•  executor;  if.  mortgages  the  term:  decreed  the  daughter  and 
her  children  fhould  redeem,  or  be  foreclofcd ;  tut  reverfedhjik 
Hotdfe  of  Lords  {l). 

This  differs  extremely  from  the  prefent  cafe,  bccaufe  tbae 
was  a  charge  upon  a  particular  part  of  the  eilate  for  fecuringtk 
fum  of  2000 /•  and  therefore  it  would  liave  been  going  a  greiC 
way,  to  fay,  that  making  a  fubfequent  mortgage  fliould  preni 
againft  a  prior  mortgagee,  and,  as  being  a  charge  upon  the  pro- 
fits of  a  printing-oifice,  it  might,  bcfides,  produce  cncngh  91 
time  to  pay  both. 

A  cafe  was  cited  of  the  defendant's  fide, that  came  before  bMi 
which  was  Nugent  verfus  G'tffard  in  1738,  1  Tr.  Atk.  463. upon 
confideration  of  the  danger  of  breaking  in  upon  the  powerof  a- 
ecutors  ;  I  was  of  opinion,  that  a  purcliafer  there,  under 
aflignment  from  an  executor,  ought  to  have  the  benefit  of  it: 
now,  I  do  not  fee  that  this  dificrs  from  die  prefent  cafe,  oniji 
tliink  that  was  rather  ftronger  f . 

But  tliere  is  fomcthing  here  very  particular,  that  diftinguiflies 
it  from  all  the  cafes  that  have  or  can  be  cited,  for  it  is  not  a  fok 
executor  difpofing  of  the  afl'cts  for  his  own  benefit,  but  here  are 
three  executors  alligning,  two  of  them  are  not  intcrefted  in  it, 
and  tlie  other  is  one  of  the  refiduary  legatees  under  the  wiO 
here  is  an  aflignment  dated  the  21ft  of  December ^  1726,  ma«te 
upon  John  Mead  the  youngcr's  being  appointed  one  of  the  it- 
ceivers  of  the  Duke  of  Buck'tnghamJIjire'^  ettate,  appears  to  be 


•  A  freenun  of  Tendon,  having  iiTuc  two  d  lughtcrs,  dcviiV.s  600/.  a- piece  la  thflBi 
and  makes  his  wife  executrix  }  by  an  cJlimatc  ii  appeared  th.ir  his  perfin.'l  ertJtewM 
at  his  death  iS,oooV.  co  6000/.  to  which  the  widow  heir,  jjc  intiiled,  j^,  hf>r  lecond  hif- 
bind,  in  conhdc ration  thercot't  fettled  a  join'.ure  of  vdo/.  per  annum  y  aftcxwiidi  J 
lofsof  12,000/.  befell  the  freeman's  citatc  \  and  though  the  wife  wis  dead»  vA  it 
was  urged  chat  the  fecond  hufband  was  a  purohafcr  of  her  fortune,  )c:  decreed  uut 
the  daughters  ihould  have  a  proportionable  rrcompcncc  out  of  the  6ccc/.  Fagtst^^ 
hrjkint. 

■f-  An  executor  afligns  over  a  mortgage  term  of  hi^  teftator  to  A.  as  a  fatisfa^lion  of 
a  debt  due  to  A,  from  the  executor )  this  ib  a  good  alienation,  and  A,  (ball  have  the 
benefit  of  it  againft  the  daughters  of  the  tcllator,  who  were  creditors  under  a  mairiajEC 
(etilemcnt. 

At  hw,  an  executor  may  alien  the  artVts  of  .i  tcftatnr,  and  when  aliened,  no  creditw 
can  follow  them  i  and  when  the  alienation  is  for  :i  valuabL'  confidcraUon,  this  court 
lait^'cf)  it  4k  well  as  at  law.    Nugent  v.  Giford,  i  Tr,  Atk,  463. 

(1)   f  Br9.  Par,  Ca,  71. 

fairl/ 
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rly  tnuifaQedy  and  no  colour  of  fraud  ;  Mr.  Pigot  the  con-     Mkad  v. 
rancer  was  the  perfon  advifed  with  as  to  the  manner  of  doing  ^^-  ^**i«t. 
,  three  executors  weie  all  of  them  treated  with,  and  all  of 
:m  joined  in  it. 

It  is  recited,  that  whereas  it  [is  the  proper  money  of  Jo/m    £  242  2 
tad  the  younger  5  and  alfo  recited  that  John  Meady  &c.  are 
:  executors. 

What  do  thefe  recitals  import?  Why,  that  the  mortgage  is 
:  proper  money  of  John  Me&d  the  younger. 
It  may  be  aiked.  Which  way  could  he  acquire  the  fole  pro« 
rty? 

As  he  was  one  of  the  executors,  and  in  whofe  (hop  the  mo- 
y  affairs  were  tranfadled,  he  might  be  a  creditor  for  this  fum 
money  advanced  by  him  on  account  of  the  refidue. 
Or  the  other  two  executors  might  have  releafed  and  afligned 
is  mortgage  to  Johti  Mead^  the  younger,  as  his  fliare  of  the 
Sduary  eitate  of  old  John  Mead  \  and  fuppofc  he  alone  had 
igncd  this  to  Bennety  as  a  fecurity  for  his  receiverfhip,  would 
:  odier  refiduary  legatees  have  been  at  liberty  to  follow  it  into 
I  hands  of  the  alTignee? 
I  am  of  opinion  they  could  not. 

For  otherwife  it  would  be  faying,  that  no  man  could  have  an 
ignment  from  executors  without  coming  into  the  court  of 
iiancery,  to  have  an  account  from  him  how  he  has  didributed 
!  aflets  of  his  tedator  ;  for  notice  to  the  aiGgnee,  of  the  will, 
>ttld  have  been  equally  the  fame  in  this  cafe  of  an  alBgnment  of 
e  executor,  as  now  in  the  afllgnment  of  three. 
To  fay,  that  the  aflignee  ought  to  have  looked  into  the  account 
the  executorfhip,  and  given  notice  of  it  to  the  refiduary  lega- 
18,  is  going  too  far  :  for  how  could  the  aflignees  look  into  the 
roont,  for  they  could  not  poffibly  do  it  without  looking  into 
:  whole  (hop  account  of  Meady  as  it  was  mingled  and  confound- 
together. 

Therefore,  as  this  appears  to  be  the  tranfa£l:ion  of  all  the 
ecutors,  and  two  of  them  were  not  interelled,  and  there  is  no 
lour  of  fraud,  I  am  of  opinion  there  is  not  fufEcicnt  grounds 
fet  aGde  this  aflignment. 

Some  other  circumflances  have  been  infifted  on  by  tlie  plain- 
ts counfel,  that  there  was  a  fuit  at  the  time  of  the  aiSgnment 
out  tlie  mortgage,  who  was  intitled  to  it. 
I  do  not  fee  how  that  lis  pendens  could  afFeft  this  aflignment, 
lefs  it  had  been  determined  this  was  the  mortgage  of  Foivky 
i  partner  of  old  John  Mcady  and  belonged  to  his  creditors,  the 
iotiffs  in  that  caufe. 

But,  as  it  was  determined  to  be  part  of  old  John  MeaePs  eftate,    f  243  J 
re  is  an  end  of  this  objeftion. 

Klis pendem  is  only  a  general  notice  of  an  equity  to  all  the'^'"/'^'^ 
Id,  but  cannot  a(lc6l  any  particular   perfon  with  a  fraud,  particufarpcr-"^ 
:6  there  was  a  fpecial  notice  of  the  title  in  difputc  there,  to  i»>n  with  a  fraud, 

rtfM-rnn  unlers  he  has  a 

P^*^"'  ficcial  notice  of 

There  ^^^^  title  in  dif- 

pu:c  there. 
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Mexd  7.  There  arc  fcveral  otlier  circum (lances  that  do  dderre  to  Iie_ 

•  OxKzvv.    j.Q^(]jcred  on  the  part  of  the  defendants^ 

It  a]>pears  tliat  this  tranfaflion  was  for  the  benefit  of  the  (hak 
that  had  for  feveral  years  received  the  rents  of  the  cftate,vhi4 
was  a  very  great  advantage,  and  therefore  for  the  intextft  of  ti^ 
fliop»  the  eitate  (hould  be  continued  there. 

Confider  then  the  rciie£lions  that  naturally  arlfe  from  a 
of  this  kind. 

Old  John  Mead  died  in  1 712,  his  fticceflbrs  carried  ont 
bufmefsy  accounts  were  kept  in  the  (hop,  and  managed  as  I 
fore,  down  to  the  time  of  making  the  ailignment,  anddovn 
the  bankruptcy  of  William  Alead^  the  uncle  of  the  plaintiff. 
The  teftator's  eftate   appears  to   me  to  be  mdebtedto 
(hop;  the  prefent  plaintift' came  of  age  in  1721  :  the  bankniplii 
6i  JVilliim  Mead  \v2is  after  the  death  of  John  Mead  m  1717 

There  is  no  pretence  that  the  pl^ntifF  claimed  to  be  creditoc 
under  the  commifTion  for  any  debt  due  to  the  eftate  of  old  Jib 
Jlfeadf  as  rcfiduary  legatee  of  him,  but  tlie  executors  of  the 
Duke  of  Buckingham  are  admitted  creditors  for  the  furplus,  orcr 
and  above  what  M'as  fecured  to  them  by  the  afTrgnment  of  d« 
mortgage,  and  no  objedt ion  taken  ;  and  theplainufTs,  inflead 
claiming  it  there,  come  here  in  order  to  follow  the  affets  " 
the  hands  of  a  pur  chafer  for  a  valuable  confideration. 

The  bill  was  not  filed  till  the  year  1739,  a  great  many 
fince  the  death  of  old  John  Mead  \  at  the  filing  of  llic  bill, 
ty  feven  years,  and  now  thirty-two  after  it. 

Thus  much  mud  be  admitted  by  the  plaintiff^  that  the  (te- 
fendants,  as  executors  to  the  Duke  of  Buckinghawjhlve^  arc  inri« 
tied  to  whatever  was  the  ihare  oljohn  Mead  the  younger,  as 09l! 
of  the  rcfiduary  legatees  of  old  Mead\  fo  that  there  muft  be 
account  to  be  taken  of  his  (hare,  and  likewife  of  all  old  ^Hf^ 
Mead*s  debts,  which  is  almolt  impoflible  to  be  done, 
f  244  ]         Upon  the  whole,  I  am  of  opinion,  there  is  no  pretence  to  fit 
afidc  this  alFignment,  as  the  executors  had  tlie  legal  right,  as  there 
is  no  colour  of  fraud,  and  as  two  of  the  executors,  who  had  noiiw 
tereft  in  the  aflignnicnt,  joined,  which  they  might  do;  andai 
here  is  a  purchaser  too  for  u  valuable  confiJcration,  it  ought  W* 
to  be  affefted  by  an  account  to  be  taken  of  aficts  in  favour  of  re-  i 
fiduary  legatees.  ^ 

When  a  receiver  has  been   appointed  by  this  court,  and  hs  ; 
palTes  his  accounts  rcgukuly  before  the  Mailer,  according  to  thc 
courfc  of  the  court,  the  furetics  arebcund  by  it. 
A  fTjorts^fior  in         j^^  ^q  ^jj^  morgiigor,  I  do  not  know  any  inftance  where  he 
Hablc  trac'count  kccps  in  poflcflion,  that  he  is  liable  to  account  for  the  rents  and  ' 
for  the  rents       profits  to  the  mortgagee,  for  the  mortgagee  ought  to  take  the 
and  profits  to      j^^^i  remedies  to  pet  into  the  poiTeirion  j  but  as  to  that   part  of 
for  hr  ought  t<!    the  ellate  which  A.'///Ajr  difpoflcircd  the  mortgagee  of,  by  coUud- 
takc  the  i^gal     Jng   with  the  tenants,  and  prevailing  upon  them  to  attorn  to 
i'n[S*ihVpofrcf-    ^^"''">  ^^^^^  '^^  ^"S^'^  ^°  account,  pi-ovid::d  t!;e  ciL;te  is  redeemed 
>ian.  by  liini. 

His 
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V 

His  Lordfliip  declared  firft,  ihc  Matter  ought  not  to  have      Mi  ad  r. 
ilcen  a  fccurity  of  John  Mead  the  younger,  as  receiver  of  the       '  ^*****'' 
pms  and  profits  of  tlie  eftate  of  the  late  Duke  of  Buckingham'' 
^Are^  by  affignment  of  the  mortgage,  but  by  recognizance  ivith 
mrrtieSf  according  to  the  courfc  of  the  court ;  and  that  he  men« 
boned  this,  in  order  to  difcourage  it  for  the  future  ;  but  was  of 

Eion,  the   defendants,    the   executors  of  Edmund  Duke  of 
Vmghamjbiref  are  intitljcd  to  the  benefit  thereof,  as  to  what 
%  due  on  account  of  the  refieiverjbip  of  John  Mead, 

Directed  the  Mafier  to  examine  and  afcertain  what  was  du£ 
^aoiyotn  Mead  the  younger,  at  the  time  of  his  death,  which 
aune  into,  and  remained  in  his  hands,  as  receiver^  by  virtue  of 
^decree,  and  report  in  the  former  caufc  (i}« 

(1)  Reg.  Lib.  B.  1744.  fol.  152. 


Hardcrrftle  verfus  Smith/on  and  Slater^  July  1745.  c^f^,  g.^ 

f  245   ] 

A  Bill  was  brought  by  the  plaintiff  as   impropriator  of  the  The  court 
rcdory  of  Covtrham  in  nrkjhire,  for  the  tithe  of  hay-  t^'^nt^t^ 
kibage,  and  agiftment  of  cattle.  to  oTer-mu  ch» 

ifctluuflion  diat  tithes  hai  not  been  paid  time  iminemonal ;  and  therefore  according  to  the  rule  sd 
Ac  covrt  of  exchequer  in  thcie  cafes  diredlcd  an  iifuc  to  try  the  modujj'ts. 

The  defendants  infift,  tliat  there  are  and  for  time  immemo* 
Ml  have  been,  feveral  ancient  ufages  and  <:uiloms  within  the 
fcffenl  vilbges,  that  all  and  every  the  occupiers  of  lands  and  tene* 
menu  therein^  have  ufcd  to  pay  yearly  on  St,  James's  day  to  the 
JD|in)priator  of  Coverhamj  certain  annual  fums  of  thirty  {\\iU 
t^,  twenty  (hillings,  Uc.  in  lieu  of  all  tithe  hay  yearly  happen* 
«g  within  the  lands,  iffc 

The  defendants  infift,  as  to  the  ngijltnent  tithes^  tliat  there  arc 
fajable,  by  ancient  and  immemorial  cuftom  and  ufage  within 
die  Hud  parifli,  one  penny  half  penny  for  each  milk  cow  having 
a  caify  and  one  penny  for  a  cow  not  having  a  calf  at  Eajler  every 
year. 

A  crofs-bill  was  brought  to  cftablifti   the  modujfes^  and  Rlr, 
Hnrdcajlle  in  his   anfwer  admitted,  that  there  have  been  time 
iinmcmorial  fuch  ufages  and  cuitoms,  as  are  infilled  on  by  the 
defendants  to  the  original  bill. 
liOED  Chancellor, 

Though  it  is  true  tithes  in  hind  are  the  right  of  the  parfon,  yet  Tho*  ricfrfx/^ 
wbcTt  there  are  cujlomary  payments  in  lieu  of  them  rime  immc-  *>«</ arc  the  par* 
norial,  it  muft  have  weight.  imt^'i- 

ternary  payments  ought  to  hare  weight 

The  anfwer  to  the  cro/s-l^H/  admits,  that  thcfc  payments  have 
ceo  accepted  time  beyond  the  memory  of  man. 

Every 


24 J  CASES  Argued  and  Determined 

Haidcastii:  Every  purchafer  who  comes  into  the  parifli  pays  accordingto 
IT  tTT*^*'  *^^  ^^^  ^^  ^^^^^  payments,  and  buys  upon  the  faith  of  thoiy 
yayLonl^^-  ^^^  unlefs  there  are  fome  ftrong  unfurmountable  rcafonstoovcr- 
HoM  to  overturn  tum  t/j(fe  cujlomary  payments^  the  court  will  not  cafily  be  broa^ 
cuffomary  pay-    qui^ta  movere^  and  yet  rules  of  law  ought  to  be  adhered  to  ^ 

ments,  the  court   '  .  t   /,.      '  ^ 

will  not  cafily      regard'  to  mcduffcs. 

bebFoughtfviVrtf       The  queftiou  is,  Whether  thcfc  moduffes  can  be  fupportcdr 

***"''•  And  if  they  are  eftabliflied,  it  muft  be  on  the  crofsMlL 

They  are  laid  in  this  manner,  that  all  and  every  the  occupiers  f 
lands  and  tenements  therein^  Es'r.    (Vide  the  ivords  before.) 

As  to  thcfc  modujfes  a  great  many  exceptions  luve  beci 
taken. 

I  ft,  That  they  are  unreafonablc,  becaufe  the  modus  b  Ul 
for  the  occupiers  of  the  lands  and  tenements  within  the  parifli^ 
f  1^6  ]  which  may  take  in  houfes,  wood,  arable,  ii^c.  which  do  ntt 
pay  tithe  hay^  and  therefore,  there  is  a  prefumption  no  agre^ 
mcnt  of  this  kind  could  be  entered  into  between  the  parfon  aal 
parifhioners,  and  that  it  is  in  the  mouth  of  the  parfon  to  (ay  00 
fuch  agreement  could  be  made ;  and  I  allow,  if  there  was  a 
*     violent  prefumption  of  this  kind,  it  would  have  weight. 

But  I  think  no  fuch  prefumption  is  created  here,  for  the  laadi 
might  be  prcfumed  to  be  in  the  hands  of  one  perfon  at  the  tint 
when  the  agreement  was  made,  and  if  they  were  in  the  hanb 
of  feveral  owners,  they  might  all  probably  pay  tithe  hay^  and 
therefore  might  agree,  that  they  would  pay  ib  much  for  die/db. 
cf  hay  whether  they  would  have  tithe  of  hay  or  not,  for  as  they 
pay  it  at  all  adventures,  they  have  the  benefit  of  the  modus  when 
rhev  have  hay,  and  they  may  therefore  have  hay  if  they  pleaie^ 
dnd  lb  arc  thvj  cafes,  i  Vuitr.  3,  ^r. 
Thf  ru!e  of  Yhd  fccond  objeftion  was,  that  the  m^^dus  ought  to  be  certaii. 

f^^tfroughtto  ^"  point  of  quantity,  and  in  point  of  remedy  :  and  in  general 
be  equally  cer<  the  ruIc  of  law  is,  that  a  modus  ought  to  be  equally  certun,  as 
*-^k'  ^^  i"^*^  f  ^^  tithes  in  lieu  of  which  it  comes  ;  and  is  fo  laid  down  in  a 
which  it  comes;  Cafe  in  tlic  court  of  King's  Bench  of  Startup  verfus  Dcdderiip% 
the  meaning  or  Salkf6:;'j*  that  a  modus  ought  to  be  as  certain  as  the  dut^  whicbis 
which  is,  it         J,'^^,./JL,,  :,  '  1 

«)uftberotaIccn^t/^'^^^^^':>'^-    -  f 

to  a  common 
fCiibni^le  intent,  but  not  tt  be  weighed  by  grains  and  fcruples. 

To  f.iy  it  muft  be  equally  certain,  does  not  mean  that  it  is  tO 
be  weighed  by  grains  and  fcruples. 

In  a  cafe  in  HoL  39.  there  was  a  mcdus  for  a  park  of  tvo 
fliiilings  a  year  and  a  fhoulder  of  every  third  deer  killed  in  the 
park,  which  is  now  difparked. 

Confider  how  uncertain  this  was,  for  the  owner  might  kitt 
nunc  :  and  yet  Lord  Hobart  was  of  opinion,  after  it  was  diP" 
parked  the  modus  remained  of  two  fliiilings  a  year. 

I  mention  this  to  flicw,  that  when  books  fay  that  the  modu^ 
muft  be  as  certain,  they  mean  it  muft  be  fo  taken  to  a  comma^ 
reafonablc  intent. 

As  to  the  fums  in  the  prefent  cafe  they  are  certain,  but  tH^ 
main  objedion  is  as  to  the  remedy ;  for  it  is  faid  tliat  the  parfor^ 

whctlM^  ^ 
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kether  he  fues  in  the  eccleGaftical  court,  or  brings  his  bill  in  Ha»«ca«ti.« 
uity,muft  make  all  the  occupiers y  parties y  bccaufe  they  arc  joint-  ^'  S*«ith»oji. 
liable^  and  not  feverally. 
This  dcferves  to  be  confidered. 

The  laying  cf  this  modusy  does  import  that  all  the  occu- 
:r8  arc  liable,  and  it  muft  be  underltood  of  all  the  occupiers 
the  feveral  vills  and  hamlets  mentioned  in  the  defendant's 
fwcr. 

It  has  been  truly  faid  that  all  thefe  lands  might  originally  be-       r  ^ -^ 
ig  to  one  perfon,  and  that  branching  it  out  afterwards  to  dif- 
tnt  occupiers  Jbal/  mt  alter  the  modus* 

Sec  the  cafe  of  She/don  againft  Motitaguey  in  Hob.  1 1 8,  and 
iper  againft  Andrews^  in  Hob.  39.  as  to  the  laying  it  in  oc- 
piers. 

If  this  do£bine  was  to  be  allowed,  that  if  a  parfon  is  under 
ceffity  of  making  all  the  occupiers  parties  ( i ),  it  will  deftroy  a 
dusy  it  would  be  of  very  extenfive  confequcnce,  and  overturn 
rat  number  of  modujfes  in  the  kingdom* 
The  mnjusy  or  minus^  the  greater  or  lefFer  quantity  of  land 
cs  not  alter  the  cafe. 

So  in  the  cafe  of  S/^// verfus  Peacocky  3  Lev.  386.  the  modus 
IS  for  all  the  tenants  and  occupiers,  aivd  tlie  court  of  Common 
eas,  in  confideration  of  the  cafes  aforementioned  in  Lord 
ibari*s  Reports,  granted  a  prohibition. 

I  mention  this  to  (hew,  that  thefe  modujfes  have  been  allowed 
twithftanding  the  prefcription  has  been  laid  in  the  occupiers^ 
d  notwithftanding  it  has  been  uncertain. 
I  admit  that  every  part  of  the  land  is  liable  to  the  modus^  io 
at  no  occupier  can  be  difcharged  till  the  whole  modus  is  paid, 
c  ecclefiaftical  court  would  then  be  juftified  in  determining 
at  every  occupier  is  liable  in  totQy  and  infelidQ. 

Noneof  the  occupiers  can  be  difcharged  unlefs  the  ivhole  modus  Tho'  zmcduM 
paid ;  and  it  is  a  very  reafonable  ground  for  the  court  to  go  *"^  *?  ^^  ^^ 
)on,  that  every  occupier  is  liable  for  the  whole,  and  for  each  Mch^$*ibUc  for 
kcr,  and  therefore  fuing  a  part  of  the  occupiers  is  fufficicnt.  the  whole,  fo 
it  is  retted  only  upon  the  cafe  of  the  bifhop  of  Hereford  verfu*  J^'^e^'^J^VpST 
If  Duke  of  Bridgwater y  in  tlie  court  of  Exchequer,  I  (hould  is  fufficieat. 
ot  determine  againft  thii  modusy  without  direfting  an  iffue  to 
7  it :  for  the  cafes  of  tithes  arc  more  frequently  in  tliat  court, 

•  they  have  tlic  proper  jurifdiftion. 

It  came  twice  before  die  Exchequer ;  firft,  upon  demurrer 
xforc  Lord  Chief  Baron  Pengelly^  Isfc.  and  upon  the  hearing 
l*foTc  Lord  Chief  Baron  Reynoldsy  tffc.  and  the  court  did  not 
ty  that  tlie  modus  was  bad,  but  ftrongly  inclined  it  was  good, 
Md  were  of  opinion  that  it  ought  to  be  tried ;  for,  faid  Lord 
Chief  Baron  Reynoldsy  if  it  was  good  in  point  of  faft,  he  did  not 
^why  it  might  not  be  fo  in  Jaw. 

•  There  never  was  any  appeal  from  this  decree,  though  the  tithes 
Wrc  of  great  value. 

j  (i)  Vide  Mayor  of  2V/t  V.  PilkingtWy  ante  i  vol.  28j. 
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It  IS  admitted  by  the  anfvjrcr  to  the  crofs-bill,  that  the  tithci 
here  have  not  been  paid  in  the  memory  of  man,  and  therefore  it 
is  too  much  for  the  court  to  over-rule  the  modujfes. 

For  all  the  objeftions  are  equally  proper  to  be  infilled  on 
at  the  trial,  and  to  be  laid  before  a  jury,  as  to  be  infilled 
on  here. 

It  is  not  nccefTary  that  the  defcription  of  the  lands,  which  arc 
excepted  out  of  the  modusy  fhould  have  the  fame  defcription  as 
when  the  modus  was  firft  fettled  j  for  if  they  agree  in  point  of 
fa£ty  it  will  be  fuIRcicnt. 

defcription  as 

when  xh^modus  was  firft  fettlfd,  ht  if  they  agree  in  potot  ofhCt^  fofficlent. 

I  am  of  opinion  to  follow  the  fame  method  and  mle  as  the 
court  of  Exchequer,  and  to  dire£l  a  trial. 
Which  was  dire£ted  accordingly. 


Itisnotnecef. 
fary  lands  ex- 
cepted out  ofa 
tKodus  fliould 
have  the  fune 


Gafe  84.        Greerftde  and  Others  verfus  Benfon  and  Others^  Jtme  28,  174J. 


S.  C.  cited  T^  H  E  plaintiffs  were  two  fureties  with  the  defendant  Mrs. 

Th^V'^^Vs  A      Hudfon  in  an  adminidration  bond  given  to  the  comnifT:- 

were  two  fare-  ^X  ^f  Tork^  according  to  tlie  ftatutc  of  diftributions,  for  her 

ties  with  Mn.  bringing  in  a  true  and  perfcft  inventory  of  the  inteftate's  cifcflsj 

SrolSftratton  ^^^  defendant  Mrs.  Htddfin  did  afterwards  exhibit  an  inventory  in 

bond  to  the  the  fpiritual  court  of  TorL 

commiflary  of 

Torky  who  exhibited  an  inventory  there  of  the  inteftatc*s  effe^s ;  the  defendant  Senfcn,  being  »  crcAtf 
by  bond  of  the  intcftare  in  the  penalty  tf  600/.  brought  his  a^ion  againft  the  adminidratriXf  whoplcad- 
ed  (he  had  no  alVets  tn'tra  54/.  Benjcrif  not  fatisfied  with  the  inventory,  procured  the  comnuiTiry  ts 
afTxgn  to  him  the  adminiftration  bond,  and  brought  three  actions  on  it^  one  againfthery  and  ooeigaiaft 
each  of  the  furctiesy  and  affigned  for  breach  of  the  bond,  that  Mrs.  Hudfon  had  not  exhibited  a  true 
inventory  ^  no  defence,  and  judgment  by  default.  The  admiMtfiratrix  and  the /MretUi  art  boutdby  tU 
verdiff,  and  no  excu/e,  it  Wtf i  vnthout  defence^  for  that  j^takz  a  einjcmfa^t  f>t  bad  mtm  \  ari  the 
court  crJeredtbei'd  dif}  Jbould  ftand  at  a  Jtcurity Jfor  Jo  much  as  tbt  account  to  bttakeM  on  tbt  inwtttsrj  jb»ld 
falljhQrt  tofat'iify  Mr,  Benjcn' s princifal  and  interefi  on  bii  bond  (i). 

-iJ/Vu^c^  *  ^^^^'^he  defendant  Benfon  being  a  creditor  of  the  inteftatc  by  bond 
2  /Zj^^m//.  J^  S^'  in  tl^e  penalty  of  600  /.  brought  an  adion  againft  the  defendant 

i, Mrs.  Hudfon  upon  that  bond,  and  flie  pleaded  that  (he  had  net 

^'Wjfo^  ^A^^MJL.^  aflc^s  ^^^^^  54  ^-  which  (he  paid  into  court. 

y^^J^  The  defendant  Benfon^  not  being  fatisfied  with  the  inventory 

J '  ^f*if:^4r^.rff'       brought  in  by  her,  procured  the  commifiary  of  Tork  (by  indem- 

y       ^— -^  nifying  him)  to  aflign  tlie  adminiitration  bond  to  him,  and  he 

^^^PY^^^^  put  it  in  ftiitby  bringing  three  feveral  adllons,  one  againft  her, 

-^.^K«^/!$2^^^^^.^^jQjjg  jjg^jnft  ^3^h  ^f  j^g  fureties;  and  afligned  for  breach 

yi/^y^rr^  -,,^^'^^f  thc  bond,  that  flie  had  not  exliibitcd  a  true  and  perfcft  i^- 

y^  ^/-.*^.-^^:^^entory. 

-E-  247  ]  Thefe  caufes  came  on  to  be  tried,  and  no  defence  was  rn^^^ 

"Vyf^  y^    ^y^  by  the  two  fureties,  and  there  was  judgment  for  the  plaintiff  i?f 
^  ^y  J       default. 

(0  Vide  Afifky  v.  Baillie,  2  Ftf,  368.     W<dlh^,  Plf^tt,  Ami  i^r 

The 
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e  bill  is  brought  againft  the  defdndant  Ben/on^  infifting  that  CutitiDi  ▼. 

a  creditor  had  no  right  to  put  the  bond  in  fuit  againft  the      ****•«*• 

"Sf  according  to  the  ftatute,  and  prayed   an  injun£kion  to 

le  proceedings  at  law. 

.  Solicitor  General,  for  the  plaintifFs  in  equity,  cited  the 

f  The  Archhijbefipf  Cafiterbury  verfus  IViils^  Salk,  315. 

:  queftion  (he  faid)  was,  Whether  the  bond  taken  by  the 

ry  under  the  ftatute  of  22  ^  23  Ch,  a.  relating  to  in- 

s*  eftates,  is  to  be  confined  only  to  the  exhibiting  an  in<- 

J  for  the  benefit  of  the  next  of  kin,  or  whether  it  extends 

iitors. 

I  3 1  Ed.  3.  Jlat.  I.  c.  II.  the  21  Hen.  8.  r.  5.  and  Ch.  2. 

extend  to  refiduary  legatees,  but  is  exprefsly  tied  down  to 
?<fry,  fo  even  that  cafe  is  out  of  that  ftatute. 
tliere  have  been  cafes  determined  already  upon  this  point. 
Id  be  dire^ly  encountering  tliem  to  fay,  a  bond  within 
tute  may  be  affigned  to  a  creditor,  and  that  he  may  affign 
;h* 

bond  vm%  taken  in  the  penalty  of  fix  hundred  pounds  by 
ditor  of  the  inteftate,  when  the  inteftate  was  declining  in 
rumftances,  and  before  any  account  was  fettled,  fo  that  it 
3t  certain  how  much  was  due,  and  this  court  will  not 
lim  to  recover  fix  hundred  pounds  at  law,  unlefs  he  crxn 
ml  fo  much  was  due  to  him. 

admlniftratrix  has  exhibited  an  inventory,  but  there  is 
Tifling  miftake  in  it,  and  (he  has  in  efted  adminiftered 
r :  for  ihe  applied  the  aiTets  in  paying  the  rent  her  huf- 
ved  the  landlord,  which  is  at  leaft  of  as  high  a  nature  as 
,  and  expended  no  more  than  five  pounds  in  the  funeral. 
Is  only  three  pounds  more  than  the  law  allows  where  the 
ddies  infolvent  (r). 
Clark  of  the  fame  fide. 

z(X  of  parliament  did  not  intend  to  give  the  ordinary 
lion  either  in  rcfpeft  of  funds,  or  perfons,  larger  than 
e  had  before. 

fund,  over  which  he  exercifed  a  jurifdiclion,  was  that 
could  not  be  appropriated  to  the  debts. 

account  was  not  to  be  litigated  by  any  body,  but  was  to  [  250  ] 
licitly  relied  on  by  the  ordinary. 

re  the  aft  of  parliament  he  was  to  deliver  in  an  inventory 
ailed  for ;  but  by  the  aft  of  parliament  he  is  to  account 
rticular  time. 

diird  daufe  direfts  to  whom  the  ordinary  ftiall  compel  a 
Cion,  the  widow  and  children,  and  not  amongft  creditors, 
die  defendant  Betifin  has  no  pretence  to  come  upon  this 

;ditor  is  not  within  the  view  and  intention  of  this  aft  of 
ent,  and  his  proper  and  ordinary  remedy  was  at  law,  and 
n  ecdefiaftical  jurifdiftion. 

(1)  yidi  Stag  V.  Punter^  ante  1 19. 

m.  CL  He 
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CASES   Argued  and  Determined 

He  cited  the  cafe  of  Brown  verfus  The  Archhi/bop  cf  Canteriurff 
I  Lut*w.  882.  b. 

Mr.  Oiven  of  the  fame  fide. 

Upon  the  creditors'  application  to  the  ecclefiaitical  coart,  they 
caH  only  compel  the  aflminiilrator  to  czhibit  an  inventory,  and 
wlicnce  once  exhibited,  the  ecciefiailical  court  can  do  no  more 
for  creditors,  but  they  muft  take  tlieir  remedy  at  law. 

But  in  the  ca^e  of  the  next  of  kin,  after  the  inventory  is 
brought  in,  they  can  proceed  in  that  court,  and  compel  the  ad- 
aiiniftrator  to  diftribute  according  to  the  ilatute. 

Mr,  Attorney  General  counfel  for  the  defendant  Betifon. 

Mr.  Benfon  is  a  creditor  of  the  late  Mr.  Hudfm  for  three  hun* 
dred  pounds,  who  gave  him  a  bond  to  fccure  it  in  the  penalty 
of  fix  hundred  pounds  on  the  26tli  oi  March  1741,  he  left  a 
widow  the  defendant  Mrs.  Hudjon^  who  in  point  of  law  Mras  in« 
titled  toadminiiler. 

There  was  an  application  by  the  defendant  to  let  him  takeout 
adminiftration ;  Mrs.  Hudfcn  refufed,  which  it  is  probable  flic 
would  not  have  done,  but  upon  an  apprehenfion  there  were 
ailcts  fuificient  to  pay  the  debts. 

He  ft!nt  appraifcrs  to  .ippraifc  the  inteftate's  goods,  wlilch  they 
value  at  two  hundred  and  eighty  pounds  and  upwards. 

This  appraifement  was  taken  fome  time  after  the  widow  hid 
hccn  in  pofleflion  :  (lie  gave  the  common  fecurity,  and  tlie  plain- 
tiiTs  were  htr  fureties. 

The  adminidratrix  pleaded  to  the  defendant's  a£lion  ihc 
had  allcts  only  amounting  to  55/.  i///rj  what  die  had  already 
paid. 

The  jury  find  two  hundred  and  twenty  fix  pounds  beyoiid  the 
fifty  five  pounds,  and  fo  he  became  intitlcd  to  both  fums. 

Doctor  IVard  the  ordinary  afligns  the  bond  to  the  creditor, 
who  brings  an  a£lion  againft  the  furi:tics,  and  who  joined  iflue, 
but  made  no  defence,  and  fo  there  was  judgment  for  tl.c 
plaintifl'. 

Tlie  relief  prayed  by  the^bill  is,  that  the  defendant  Hudpn 
may  indemnify  the  plaintifis  for  being  farcties  in  the  bond,  and 
lor  an  iiyunflion  againll  Mr.  Betifcn  till  an  account  is  taken  be- 
tween ihirni  and  Mrs.  Hudfin^  and  till  fiic  lliall  have  fmisfied 
]Mr.  Bfffon  as  far  cs  tlie  alicts  will  go. 

lie  infilled  that  the  point  made  by  the  other  fide,  cannot  arife 
cut  of  tills  prayer  of  the  bill. 

Lord  Chiiticellor  inclined  to  think  the  general  relief  was  incon 
fillcrtt  with  the  particular  relief,  but  dircdedMr.  Attorney  Ge- 
neral to  go  on. 

Atr,  Aitoracy  Gcnem! ;  This  is  a  qucftion  of  great  confequcncC| 
and  if  determined  for  the  plainiilTs,  would  take  away  one  great 
fecnrity  the  ftatute  intended  for  crcditoic*. 

The  firll  queilion  is  a  mere  qucfl.ion  at  law,  what  13  tlie  con* 
Aruciii»n  of  the  ilaiutc  in  regard  to  this, bond. 

Tlicy  muft  Ihew  fome  equitable  principles  diftin£l  from  x\\t 
principles  of  law,  for  tlie  Ilatute  has  given  a  legal  remedy,  and 

Icavef 


in  the  Time  of  Lord  Chancellor  Hardwicke.  25 1 

U  equitable  remedies  upon    the  foundation  of  equitable  GRUisiDEv. 
dples.  ^"*-'*- 

ic  obfetrcd  firft  upon  the  words  of  the  llatute,  which  are 
clear,  and  faid  there  ought  to  be  an  extreme  plain  intent  to 
mm  the  words, 

he  condition  of  the  bond  is,  that  the  adminijtrator  do  mnhe  or 
'  U  be  made  a  true  and  perfect  inventory  of  all  andfingular  the 
\  chattels^  and  credits  of  tl^faid  deceajed^  which  have  orjball 
t9  the  hands  of  the  adminijlratorm 

the  ftatute  liad  intended  that  a  creditor  (hould  not  have  the 
fit  of  the  inventory,  why  did  not  the  ftatute  fay  it? 
I^hen  words  are  fo  explicit  and  plain,  ihey  muil  make  the 
ition  of  the  ftatute  as  clear  as  the  fun,  before  a  court  of 
ty  would  interfere. 

he  ordinary  at  common   law  might  have  difpofed  of  the     L  ^S^  J 
le  to  charitable  ufes,  and  could  not  be  compelled  to  grant 
iniftration,  or  was  even  fo  much  as  obliged  to  pay  debts ; 
rforc  the  ftatute  of  Ed.  3.  and  Hen.  8.  gave  him  a  power  to  I 
t  adminiftration,  and  lx>und  him  to  pay  debts,  and  for  that  I 
m  it  became  extremely  material  for  him  to  fee  the  perfon  I 
was  to  adminifter  and  pay  the  debts. 

he  ordinary  therefore  obliged  the  adminiftrator  to  bring  in 
Bvcntoxy,  and  to  fee  that  it  was  diflributed  in  payment  of 
\\  and  this  was  the  occafion  of  a  number  of  cafes  in  prohi- 
n  to  prevent  the  ordinary  from  applying  intcftatc's  cfl'cdls 
rwife  than  in  the  payment  of  debts. 

bis  gave  rife  to  the  ftatute  of  22  Ch.  2.  relating  to  intcftatcs' 
cs,  in  order  to  fettle  tiie  dlfputc  between  the  ecclefiaftical 
ixnnmon  law  courts. 

Tio  are  the  perfons  that  are  firfl  and  principally  intereftcd  in 
jftate  at  law?  cerr.iinly  the  creditors! 

be  law  fays  the  adminiftrator  ftiall  bring  in  a  true  and  juft 
ont, 

not  this  a  rcafonabic  ufe  for  the  legiflature's  compelling 
niftrator  t6  bring  in  a  true  inventory? 
e  iniifted  it  was  more  rcafonable  to  do  it  for  a  creditor  tlian 
be  next  of  kin. 

)  flicw  this  has  been  always  the  praflicc,  what  Mr.  Owfn 
ions  is  ftrong  for  the  creditor,  if  the  meaning  of  the  adl  is, 
I  creditor  ihall  not  make  ufe  of  any  inventory,  or  b^*  in- 
to any  benefit  from  it,  they  might  as  well  in  the  firlt  in- 
z  apply  to  a  court  of  hv/  for  a  prohibition,  to  prevent  the 
tors    compelling    die    aJmiuillrator  even  to    bring  in   an 

I  fay  a  creditor  is  to  have  a  benefit  from  the  ccrjlition  of  the 
,  and  not  from  the  fecurity  the  penalty^  is  an  aofurdity. 
le  inventory  is  merely  an  account  cl  the  eftate  of  tlic  in- 
r,  but  an    account  before  tlie  ordinary   is  an  account  of 
f  expended   by  the  adminiftra:or,  and  how  he  has  done 

Q^a  LoRo 


CASES  Argued  and  Determined 

Ijord  Chakcellor, 

There  is  no  doubt  but  the  archbifliop's  commiflary  t!ic  ob- 
ligee may  afljgn  a  brerxh  in  not  delivering  a  true  aiid  perfcd 
*  inventory,  and  even  witjinut  cit^tloj^y-and  nothing  clfc  appears 
at  law,  and  there "ni u ft  have  been  a  judgment  for  the  ordinary, 
becaufe  no  doubt  tlicre  was  a  breach  in  not  exhibiting  fuch  aa 
inventory. 


^52 

Tlie  conuniflfiry 
wlio  is  che  obli- 
ges ol'chc  hand 
niJ)'  uUgn  a 
brexb  in  not 
drlivcring  apn- 
fi:d  iiivciioorj'y 
and  even  uidii.uc 
citAdJiiy  and  c2i£re  muft  hxwt  been  jaJ^mcnt  for  the  ordinary. 


[ 


»53] 


TK«  ordinaty 
CJfi(Mtcacn}>el 
tlic  ^(Iminiftra- 
t»cta  jccountf 
buiit  Duft  be 
sJ  iffijatiam 


WIsat  the  counfel  for  the  phiintifFs  and  for  Mrs.  Hudfon  aim  it 
would  have  been  right,  fuppodng  the  ordinary  Dodor  ff^arJhai 
alli;j;ned  for  bre;ich  the  non-payment  of  the  creditor's  debts. 

The  ecclcnaftical  court  uudcrltand  no  more  by  an  acconat 
than  fome  account  in  nature  of  .\n  inventor}',  and  depends  ouij 
upon  the  particular  v^ording  of  inventories  by  ad minift raters. 

The  cafe  principally  relied  on  is  tlie  jirMj/bep  of  Canierhtj 
vcrfus  Wills. 

The  ordinary,  after  nn  adminidrator  has  exhibited  an  in- 
ventory, cannot  compel  the  ad  mini  (Ira  tor  to  account,  butitmuft 
ht  adinJlafUuim pariu^  and  therefore  the  inventory  and  account 
are  as  to  the  ordinary  the  fame  thing.  Vide  Wk^tUr  verfai 
Wheatley^  December']^  '723,  before  I-iOrd  JI/^wrA-j/Et'/c/. 

What  the  defendant  Mr.  BcufyN  aiks  is,  that  this  bond,  upoi 
wliich  tlie  penalty  is  recovered,  may  Hand  only  as  a  fecurity  Col 
what  is  jufHy  due  to  the  creditor. 

The  adminiflratrix  to  be  fuie  cannot  now  difputc  the  verdiAi 
which  finds  (lie  did  nr^r  ;idmiriillcr  the  wliole  afTets,  and  (he  il 
lK>und  by  a  verdid  whiih  has  unravcikd  a  niatter,  and  it  is  no^ 
cxcufc  to  lay  that  the  verilicl  \v\\%  wliliout  defence  of  the  ad* 
mtiiiilratrixj  for  tliat  is  ratlicr  a  conlcioufntfs  that  flie  had  no 
defence. 

Therefore  the  court  will  not  think  it  proper  to  have  the  whole 
actount  taken  over  a^ain,  or  to  alter  what  has  been  found  bf< 
the  vtrdia. 

The  cafe  of  the  fureties  is  not  at  all  better,  for,  as  the  verdiA 
was  obtained  a/ainfl  the  aiiniiniilratrix,  who  was  the  projKr  per- 
fon  to  try  it,  ir  v.ould  be  hard  U)  have  this  tried  over  again  intf 
many  adlions  a-,  the  plaiiitilfs  pleafe. 

His  Lordihip  onit.jc»l  (i)  an  account  to  be  taken  only  of  what 
wa:>  exhibited  ujiou  the  iiivciitory,  and  the  vcnlicl  to  ftaiid  us  a 

fecurity 


( I )  That  an  account  fliould  bf  tr.kcn 
ofthcintcltaicSpcrional  cllite  ;  ai,.!  chi^c 
the  (anic  Ihould  be  applied,  t*^i,  «•  And 
•*  upon  payment  ro  the  faid  dcfeiulant 
**  Benjott  by  the  faid  defendant  J^n:.  l.'u,\~ 
'*  Jh't  and  th.*  p];:iniitrF,  as  her  hirciici, 
«•  or  any  of  chcm.  of  vi !  ac  ihail  be 
*•  fo  lounJ  due  to  the  i;.id  uefend- 
**  ant  Ihnf.n  far  his  priiic  pal,  inier- 
"  eit,  and  coiis,  Jo  fur  as  lir  ajfett  0/ 
^  thif  jaiJ  thtfjaie  i^iii  ixUhJ,  in  a  due 


*  courfc  of  adminiUraiion,  at  fuch  limC 

*  and  place,  at  liiefaid  Maiter  ihall  ap- 
'  peine;  and  if  the  aiTecs  ihall  not  be 
'   fulllcicnt  to    fauNfy  the  whole   cf  ibe 

*  faid  pifuip->ls  and  colls,  then  ufOD 
'  j:.:\  mcnt  aifo  by  the  faid  dcfcndint 
'  /r:./vr/,  and  ihr  plainiifls,  or  snyof 
'  tiicm,  10  ihc  iaid  arfendaot  Bcr/hn,d[ 
^  fo  much  of  the  coils  of  this  fuit,  wmi 

*  the  co^^,  which  the  faid  defendaal^ 
^  Bf,:^oh  WAi  put  10  in  ptGCoriig  the  fiui 

•*  bond 


C  A  S  £  S   Argued  and  DetoinU 

iAKCEt.lX>R, 

no  doubt  but  tic  archbifliop'!  m£i: 
IBgn  a  breach  in  not  delivering  a  tru  a 
,  and  evcn^_witho*|tjatiU^ 

there  rnult   have  becnajudpncaffea. 
doubt   there    \iras  a  breach  in  noi  eHik.: 


In  th^  Time  of  Lord  Chancellor  Hardw 

fccuriiy  for  fo  much  as  that  (hoiild  fall  fhort  to  fatis 
danfs  principal  and  intereft  on  his  bond. 


"  bond  to  be  delivered  out  to  be  pot  in 
*'  fait,  and  alfo  the  cofts  in  the  ai^ion 
"  brought  ac  h^  by  the  faid  defendant 
*'  Benfia  in  the  name  of  the  faid  dcf  end- 
"  ant  H^arJ,  as  the  faid  iniellate*s  aflets 
•*  (hall  not  extend  to  fatisfy,  and  alfo  on 
"payment  of  his  cods  in.  thi^  court  to 
•*  the  faid  defendant  Pf^anf ;  it  is  order- 
"ed,  that  a  perpetual    injundion  be 


tea  jaJgmcnt  for  the  ordlnaiy. 

c  counfcl  for  the  plaintiffs  and  for  Mr  &•! 
:  been  right,  fuppofing  the  ordinary  Doda^^^^ 

r  breach  the  non-payment  of  the  oofci^J  ''awarded  to  ftay  the  defendant  l^ranPs 
•\cfiaftical   court   uridcrftand  no  nioitlil-*  "prodeeding  at  law  on  the  bond  of  the 
account  in  nature  of  aninvemorj,^/^', 
mticular  wording  of  inventories  bpjj^; 

dkuirr.  after  an  adminiftrator  has  eilfe • 


fj/iam/f>arUr, 


the  ordinary  tl.c  fame  thing. 


_^ ^  \-ii!^ 

before  lis  ^^-'^^ 


"9ihofifa;vi&  1741  (being  the  bond  to 
^  Wtfi)  at  the  inltance  or  for  the  benefit 
*' of  the  faid  defendant  ^f///o;r;  but  in 
"  cafe  what  (hall  be  fo  paid  to  Ben  fan  for 
*^  his  principal  and  intereft,  and  alfo  for 
"  his  cofb  of  this  fuic>  and  for  his  cods 
*'  for  procuring  the  faid  bond  of  the  9th 


\nA  fhercfore  the  invcDwrr  *•    "oi  March  1741,  to  be  delivered  out  to 


he  defendant  Mr.  ^'''/"f^^^a.fa. 
,  pcnaJty  is  recovered,  ma;  Itaiuiw  j 

m^  due  to  *fa«^^«^"f;„„rtnowdifi««*" 
Imtniftramx  to  ^^''^^Z  uW''*^? 
^  Q^  did  "^'^.'^"ZSd^''''^''^'- 


fay  that 


the  vcrdia 


for  tlut  U  mthcr  a 


coiifcioulhcls  I 


rtob«*^ 


taken  over  afaiii,  or 

ordfliip  ordered '.I)  a»^^^;.jj,evaJ'c'»^, 


nillB!*?; 


«l<^ 


ftooM  be  taken 


lett«e;aiidf'"" 

icd,  W'--  "  •^'"' 
^  faid  defeodi">t 

,5  hf  r  rarenes, 
(  wUt  fcall  be 
he  (uid  defend- 
■pri«c.pal.  *»'«; 

■    -doe 


'"'^'td-'f^^' 


a  point  j 
•i  fufficrenc  to 


,iotb^'*%cflfil«''Tj 


ofomuchof'f^jbefai^J 
"Iheco/l^.;;;^;.^^^^^^ 


«*  fo  found  i 
*'  and  colls 
•*  thereof,  tl 
"  to  profecu 
««  fendant  h 
••  burfed  wh 
**  cafe  any  o 
"  the  defen 
**  any  of  ih 
•*  proport:oi 
*•  what  fh^ll 
"  xnterefty  1 
«*  they  arc  t 
*•  this  decre< 
•'  to  recover 
*'  lion  from 
*^  plaintiffs 
'^  (hall  xiink< 
««  (hall  be 
**  Ben/on  for 
«*  asiheaffit 
**  of  admin 
*«  the  faid  d 
"  this  fuit,  • 
**  to  in  proc 
"  9th  of  Mi 


*'  be  put  in  fuit  a^  aforefaid,  and  alfo  his 

"  cofts  in  the  a£tion  brought  at  law  by 

**  the  fiid  defendant  Ben/on  in  the  name 

"of  the  faid  defendant  H'an^,  and  alfo 

"  forthecofts of  ihefaid  defendant  PrarJ 

** in  this  court,  (hall  not  amount  to  the 

"  whole  of  the  penalty  of  the  fiid  bond 

**  of  the  9th  of  Majch  1 741  :  Then  as  to    "  and  alfo  t 

"  thercfidueof  tbefaid  penalty  the  fame    •*  at  law,  a 

"  is  to  ftand  as  a  fecurity  for  any  other    «'  court,  ilii 

I' of  the  creditors  of  the  faid  iniellate,    '»  miffed.'* 

"who  may  be  iniitled  to   the   benefit    ings  on  the 

**  thereof,  fubjed  to  the  further  order    Mailer's  rcj 

"  of  the  court ;  and  in  cafe  the  plaintiffs    fol.  616. 

*'  or  any  of  ihtm  (hall  pay  what  Ihali  be 


Qs 
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CA  S  E  S  Argued  and  Dctctnuncd 


Cafe  58,       Guidct   vcrfus  Guid:t,   biiween  the  Seah^    after   Trlnitj  Ttrm^ 

'745- 


'T^  H  E  bill  was  brought  that  the  defendant  Mr.  Guidet  may 


By  Mtides  pre- 

marri^g.  ot.^,  -I  accouiit  for  four  thoufaiid  pounds  and  intercft  from  i^k- 
G.  wiM  Uic  guj}  1735,  and  that  the  defendant  Mr,  Child  may  aQCOimt  for 
Sir'S^oTmSf  eighteen  hundred  pounds  and  intereft. 

sttoo/.  and  chac  the  defendant,  as  an  :idvanccmcnt  of  his  brother,  C^c-  had  agreed  to  pay  40C0/.  it  vos 
ag  crd  to  be  Uid  out  n  the  purchafc  of  lan^5,  or  in  fomc  church,  college,  or  other  renewable  leafe,  to  be 
iettird  to  the  fame  ufes  as  the  freehold  and  leafehold  eftates,  which  yf.  C.  was  feifed  and  poflcffcd  ef, 
arc  ip  ointed  to  be  fettled  ;  the  lail  limit^riun  to  jf.  G.  and  his  heirs. 

IhezSoo/.  and  4000/.  have  never  been  Uid  out  in  land,  but  remained  in  money  to >f-  G«*s  deadii 
h'.  by  will  jcvifed  all  his  freehold,  IcafeholJ,  and  copyhold  lands,  lying  inJJlingtcm^  and  \tiEhfi!i'\n 
Ha^jPyirfi  ot  cilcwhere,  to  .he  plaintiff  for  life,  and  afcer  her  death  to  the  defendant  and  hisheini 
and  hi&  pcifonil  cilate,  atter  paying  his  debts  and  legicies^  he  ^ave  to  the  ploimiftj  and  made  her  lad 
th"  d(.  fentlanr  ex  -cutors. 

Tk<  zooo  /.  and^coo  L  muji  he  laid  oat  in  the  pvrchajc  of  Undt  af  inheritaMcef  or  in  ciurcb  sr  kajthd/t 
for  tit  court  nvai  of  o/iinioM,  if  tbtrt  bad  been  ^niy  a  general  devije  of  iui  iasds,  ttit  mcay  VK*!i 
tfrt'iifiy  buvt  pcjj'ed.  (1). 

/  iX    c/^-«^^'->^^    ^y  ^^t^cles  made  previous  to  the  marriage  oi  Anthony  Gum 
^  (the  defendant's  brother)  with  the  plaintiff,  reciiing  "hcrpor- 

^^j^^j^^g^^^^^'^^^^A  •<>-«<  tion  to  be  two  thoufand  eight  hundred  pounds,  and  that  the 
^  t^^>^^/C/i^  y^  ..  •*  defendant,  as  an  advancement  of  his  brother,  and  for  a  better 
*'  provifion  for  the  plaintiff  and  the  iifuc  of  the  marriage,  had 
•«  agreed  to  pay  four  thoufand  pounds,  it  was  thereby  dcclaicd 
«*  and  agrcied,  that  the  2800/.  and  the  4000/.  fliould  be  laid 
**  out  in  lie  purchalc  of  lands  inGn\7/  Britain/or  in  fome  church, 
*^  college,  or  otlicr  renewable  leafe,  to  be  fettled  to  the  fame 
*'  ufes  and  trults  as  the  freehold  and  leafehold  eilates  (whidi 


(i^  Money  covenanted  or  diicficd 
by  a  will  to  be  invelled  in  the  pur- 
chafe  ct  land,  is  conlidcrL-d  in  equity 
as  Lnd  in  the  following  inftanccs.  It 
pafics  under  a  devife  of  lanJs  ahd  hircM- 
tanuntSy  but  not  under  a  L.qucll  of  fry - 
/}ftai  tiliitt:,  Lir.g(n  v.  So*rvva)\  I  P.  h1\ 
Ijl.  Harvty  V.  A,lui^  ante  1  vol.  364- 
Crccn  V.  Smithy  rttite  i  vol.  572,  and 
note.  Eeauclivk  v.  M'jad^  unie  2  vol. 
169.  Quulot  V  (iiidct^  Ju^rti,  R^jbiry 
V,  Ma/iers^  3  Iho.  Cha.  Hep.  99.  //'Z»//. 
inker  V  Vrhitttir.tr t  4  Bro,  Cha,  Rep-  31. 
And  il  net  devifcd  :iway,  it  will  delccBd 
to  the  heir  at  laifj.  Ef/ivarJs  v.  Count, Js 
cf'  li'arvjLk,  2  P,  //^.  171.  Ledmtn  v. 
Carnjk^  3  P.  II  \  211.  Ctc/s  \.  AiUen- 
broke,,  Hr\d  F^Ifj.im  v.  JofifS„  ^  P.  H^.  2Zl, 
note.  C.  it  is  fubjrCt  to  the  e'l.rtr/jf  of 
the  hulband.  S^ui  ctoppU  v.  Hiful>n,  z 
Pnn.  536.  Cvmin^hom  v.  MiO^iy,  1  kef, 
176,  It  is  r.o:  confiJered  as  aiTets  10 
i«. : jsfy  fimple ccr.troU  debt* .  Trrla<wttey  v. 
B..:bi  ante  z  vol,    307.      kfhiiiijick   v. 


Jnmnty  cited  in  Bmien  v.  Pemlrckt,  2 
Ao».  $S.  Where  it  is  charged  with  le- 
gacies, equify  con/lrues  ihofc  legacies 
as  charged  upon  a  rcalellatc.  PuIumv, 
Rnt^v,  antez\o\.  590.  Jtt9rntyGf9erd 
v.  Miiuert  ante  112,  114.  It  i«  obferv- 
ablc  like  wife,  that  a /rwr  f(M*fr/ cannot 
pafs  htr  iniercll  ihcicin,  unlcfs  (he  be 
prcfent  in  court  and  examined,  as  afeme 
covert  is  upon  ^  /^\v;  in  which  cafe  equi- 
ty will  decree  the  money  infleid  of  the 
land.  Oldhcfm  v.  Hu^beSy  antf  2  TO, 
45  ^  But  where  a  rcctrjery  is  nccffli^ry 
tu  bar  the  remainders  over,  there  eqniry 
will  not  decree  the  »?w.y^  to  the  tenant 
in  tail,  but  will  dirrft  the  fcmetobein- 
vefted  in  the  purchafe  of  lands,  in  ortler 
to  give  the  remainderman  his  chance 
CoHit  \\  CtJhtt  ante  I  vol.  1 1*  and  tii* 
note  thereto.  As  to  what  ftiall  amooDt 
to  an  iI'i7ionin  the  perfon,  whoisioii 
tied  to  tneabfclutcinterel^  to  take  it  a* 
Lful  or  money  j  fee  Crabtree  v.  Bfotnm 
/«/?.  680 
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«  Anthony  was  fcifcd  and  poflefied  of)  arc  appointed  to  be  fct-     G«»iw>t  «. 
««  tied  (i),  the   laft  limitation  to  Anthony  and  his  hchrs,  and         w»»ot. 
<<  until  a  purchafc  could  be  had^  in  truft  for  the   truftees  to 
*<  put  out  the  faid  mone^  upon  mortgages,  or  on  government  or 
*^  other  fecuritiesy  and  to  apply  the  produce  as  }f  lands  bad  been 
V  purchafed." 

The  2800/.  and  the  4000/.  have  not  been  inveded  in  the 
iniTchare  of  any  freehold  or  leafehold  lands*  but  the  fame  re* 
mained  in  money  to  the  death  of  Anibonn  GttiJot.  • 

*<  Anthony  Gwdot  by  his  will  devifed  all  his  freehold,  leafehold^ 
^  and  copynold  lands  lying  in  IJlingtony  and  in  Elsfieldin  Hamp^ 
**fiiref  orelfewherei  to  the  plaintiff  during  her  life,  and  after 
^  her  death  to  the  defendant  Guidot  and  his  heirs ;  and  as  to 
"  hisperfonal  eftate  of  what  nature  and  kind  foever,  he  gave 
**  the  fame  to  the  plaintiff,  paying  his  debts  and  legacies,  and 
•    ^  made  her  and  the  defendant  Guidot  his  executors." 

The  plaintiff  infifted  that  the  2800/.  and  4000/.  ought  to  be  r  ^cc  1 
taken  to  be  part  of  the  teftator's  perfonal  edate,  and  that  ihe  is 
imitled  thereto  as  part  of  the  reftduum  of  fuch  perfonal  cftate  be- 
^tteathed  to  her  by  the  teftator's  will,  and  that  the  defendant 
Gwfohad  no  power  to  make  any  purchafe  with  thefe  two  fums^ 
it  not  being  the  intent  of  the  articles. 

The  defendant  Gtndot  (2)  fubmitted  to  the  court,  whether  the 
2800/.  and  4000  /•  being  a  marriage  portion  articled  to  be  laid 
oat  m  land,  is  not  in  this  court  confidered  as  land,  and  con- 
sequently does  not  belong  to  the  plaintiff,  nor  is  included  in  the 
bcquell  of  perfonal  cilate  ;  and  likewife  leaves  it  to  the  judgment 
(if  the  court,  whether  thefe  fums  ought  not  to  be  laid  out  in  the 
porchafe  of  lands,  and  fettled  to  the  ufes  of  the  marriage  arti- 
cles and  will. 
The  counfel  for  the  plaintiiF  cited  Sorejby  verfus  Hollhigs^ 
^  6,  1 740,  and  i  P.  IVms.  172,  and  Mallahar  verfus  Mai-- 


War,  Cifts  in  Chan,  in  the  t'nne  of  Lord  Talbot ^  78,  and  1  Rolls  ^^/f^^^,  ^,/!^ 
7aS»  and  Girling  vcrtus  MayjMich.  term  8  Geo.  2.  before  I-iord   /y.  ^.  a.^ 


♦<• 


fiiifc/j  the  laft  cafe  with  an  intent  to  (hew,  that  when  it  is  ,  ^'^^ 

doubtful,  whether  it  ought  to  be  confidered  as  money  or  land,/«^     ^^/^.  /^.^ 
this  court  will  not  interfere  ;  and  they  flated  it  thus  :  '  /.y/,,,  /V'v 

**  A.  gives  five  hundred  pounds  to  B.  in  trufl  that  B.  (hould  ^P^^r^T.  - 
**  layout  the  fame  upon  a  purchafe  of  lands,  or  put  the  fame  to  lay  it  ou:  in 
"  out  on  good  fecurities  for  the  feparate  ufe  of  his  daughter  //.  the  purchafe  of 
"  (the  plaintiff's  then  wife)  her  heirs,  executors  and  ad niiniara-  f!curit^Js**"for''* 
'*  tors,  and  died  in  1729.  In  1731,  //.  the  daughter  died  with-  the  icparatc  ufe 

L-,.,  of  his  dwght;.r^ 

^  Bcin,  exfciitort  an4  adminiftratorsi  (he  dieU  without  ifluei  before  the  money  was  vefted  in  a  pur  • 
cluf-j  on  a  bili  brought  for  the  money  ag/mifc  the  heir  of  the  Wifc  by  chshulband,  ii  was  decreed  to 
"*■•  istt  wii  originally^erfcual  eftace^  and  the  icft4loi*»  principal  intention  wich.regird  to  it  not  to  be 
^o'lefted  from  Che  wUl. 

U)  The  limitations  of  which  were  to         (2)  Who  was  heir  at  hw  to  Anthonjy 
for  life,  remai'ider  as  to  a  rent     who  died  without  iiTiic* 


out 


^°^e  to  pUlDtifFfor  life,  remainder  to 
''^  vie  of  che  marriage,  remainder  to 
^^  and  his  heirs. 

Vou  in.  *       Q  4 
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CutooT  ▼.  w  out  iflue  before  the  money  was  vetted  in  a  purchafe;  Aclraf. 
CuiBOT.  <c  Y^^j^^  y^  adminiftrator  brought  a  bill  for  the  money  zg&A 
<*  the  heir  of  H.  and  the  money  was  decreed  to  the  admi- 
**  niftrator,  for  the  wife  not  hating  fignified  any  intemioa 
<<  of  a  preference,  the  court  would  take  it  afs  it  is  found ;  if  the 
**  wife  had  fignified  any  intention,  it  (hould  have  been  obferrcd, 
**  but  it  is  pot  leafonable  now  to  give  either  her  heir  or  admini- 
**  ftrator,  or  the  truftee,  liberty  to  dt&  ;  for  Lord  Talht  £ud, 
<<  it  was  originally  perfonal  eftate,  and  yet  remained  fo,  andno- 
*<  thing  could  be  colle£led  from  the  will,  as  to  what  was  thetcF* 
•*  tor*8  principal  intention/' 

Mr.  Attorney  General  cited  for  the  defendant  the  cafe  of  JUi- 
guen  V.  Souray^  Prec.  in  Chan.  400.  and  I  P»  Wms.  ill. 

Lord  Chakcelloii, 

The  queftion  is,  Whether  thcle  two  fums  are  to  be  coo* 
fidered  as  money  or  land  i  I  fee  but  very  little  doubt  in  this  cafe 
(and  ftopped  Mr.  Attorney  General  from  going  od  for  the  dc«   ; 
fendant). 
r  256  ]        The  articles  fay,  it  (hall  be  laid  out  in  the  purcliafe  of  lands  d 
inheritance,  or  in  church,  and  leafehold. 

Then  the  court  mutt  take  it  to  be  the  one  or  the  other  ;  and 
during  the  life  of  the  hufband  and  the  wife,  if  laid  out,  itmuft 
have  been  in  one  or  the  other. 

No  fort  of  eleflion  was  made  by  the  hufband  (i };  then  at  the 
time  of  the  will,  and  his  death,  it  flood  in  equity  as  it  did  in 
the  articles,  either  to  be  laid  out  in  freehold  or  leafehold :  and 
therefore  this  court  will  call  it  one  or  the  other,  according  to 
the  rule  in  equity,  that  ivhat  Is  agreed  to  be  done^  mujl  be  etmfdtr* 
ed  as  done. 

If  it  had  not  been  for  the  locality,  eftates  in  Midileje%  and 
Hampjhire^  no  doubt  could  have  arifen  5  but  then  follows,  of 
el/ewherCf  which  is  tlie  moil  comprehenfive  word  he  could  hx^ 
ufed. 

It  is  faid  the  lands  do  not  lie  any  where,  for  they  are  not  jet 

purchafed. 

SuA  a  dcvifc  as       When  pcoplc  make  fuch  defcriptions  as  the  teftator  had  done 

the  teftator  has    here,  they  intend  to  pnfs   everything  they  have  in  the  world  > 

nude  here  will    j^^^  ihc  monev  is  fomc where,  and  that  by  the  tranfmutatmoi 

p.Ufl  every  thiag     .  .  •      1  1  •         1       .  '  •' 

he  has,  and        this  court  IS  changcd  mco  land. 

money  by  the 

tran/muratUn  of  this  court  is  dunged  into  hnd. 

Money  is,  in  England^  like  iwfia  ttotabilta  in  tlic  ecclcfiaftlcs* 
court,  which  muft  be  either  in  the  diocefe  of  the  bifhop  whcrc 
the  pcrfon  dies,  or  in  the  diocefe  of  the  metropolitan,  if  h^ 
was  poffefled  of  money  in  different  places;  fo  here  it  is  eidiC^ 
in  money,  or  a  mortgage,  and  therefore  the  word  el/ewhere  ccP* 
tainly  takes  it  in. 

(1)  1000/.  (pare  cf  the  truit  monies)  was  laid  out  upon  a  mortgage  io  Amhnf^ 
'   name* 
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eh  I  muft  conGder  it  as  laid  out  in  one  or  the  other:     CflipoTw. 

en  verfus  Souray  is  a  cafe  in  point,  for  tliere  was  as  much 

je£tion  upon  the  locality  as  in  the  prefent.* 

:clare  that  the  2800/.  and  4000/.  under  the  articles  ought 

laid  out  in  the  purchafc   of  lands  of  inlieritancc,  or  in 

h  and  leafchold  (i ) ;  for  if  there  had  been  only  a  general de^' 

'  his  lands^  this  money  would  certainly  have  palled. 


r  marriage  articles  700/.  being  the  wlfe*s  portion,  together  with  700/.  to  be 
0  it  by  the  huiband,  was  agreed  to  be  laid  out  in  the  purchafc  of  lands,  to  be 
in  ftriA  fettlement,  with  remainder  in  the  ufual  form  to  the  heirs  of  the  huf- 
)elbre  any  purchafe  nude,  the  hufbanddies  wjchour  iHuc,  having  firft  devifed 
onaleiVite,  which  was  of  greater  value  than  1400/.  hue  wichuut  taking  notice 
»  his  wife,  and  his  real  eftate  to  his  two  nephew<,  one  of  whom  wa^  hla 
la^v,  this  money  (hall  iu  a  court  of  equity  be  looked  upon  as  land,  and 
ife  to  the  wife,  which  was  of  greater  value,  is  a  fatidiadlioa  thereof.  J*rte, 

'*  And  thai  the  fame  and  all  in-  "  freehoh^  and  hafihold  landsy  tenanents^ 
rft  pafTcd  by  the  faid  devife  made  '•  ami Un\iit (Stents, '*  Rc^,U6.  A.  I'jj^^^ 
ihe  faid   tellator's  will  oi  all  his    fol.  651. 


Cajlledon  verfus  Turner^  July  27,  1745.  Cafe  85. 

I    257   ] 

IL  L  I A  M  Wetherhy  by  his  will   fays,  I  bequeath  my  '^-  be<iueathi 
lands  to  my  wife  Allc'ta  during  her  life,  and  after  her  de-  h»  i»f»<»»  2;  kij 

T-  1^11  Ttr  T^'  •  *-.,    wife  for  life,  an4 

I  give  the  lands  to  Margaret  Dinto?iy  niece    to  my  laid  after  her  dcceafo 
\  Item  J  I  give  the  ufc  of  five  hundred  pounds  (lock  for  and  ^^^'  ^»  niece 
g  her  natural   life,  but  after  her  dcceafe,  I  give  the   five  nyt"/^^*l^iJe 
red  pounds  among  the   brothers   and  fiftcrs  of  my  faid  theufs  of  500/. 

ftock  for  her 
natural  life,  but 
<r  deceafe,  I  give  the  500  /•  among  my  wife's  brothers  and  fiflcrs.     The  wfe^  and  not  tbi 
lintitied  to  tbt  SOoLftockfor  Hfs.  ^  (^.^^ 

r.Solicitor  General  for  the  plaintiff  the  niece,  who  claimed  ?C  //  c<f^'^ 
lundred  pounds,  faid,  that  parol  evidence  cannot  be  ad  mi t-*^' ^     ._, 


^reto  explain  the  ttftator's  intention,  according  to  Lord -1      V  /^^^  ^ 
i%  cafe  in  5  Co.  6%.  >^  ^  V '/  ^^^ 

le  words  in  this  will  are  equally  applicable  to  one  perfon  as^,  r^^'^*     .^^ 
icr,  and  not  fufficiently  certain  that  it  belongs  to  tlic  ^^^^  /^'^];j  A/  > <  ^ / 
•Ce»  ^~" 

kas  been  determined  where  there  arc  introdudlory  claufes  /S^/^ ^-  /^ .^.  -■ 
the  word  iiem^  they  are  confidered  as  abfolute  claufes.  ^jf^^^^^^ 

•«  to  the  nuife^  is  only  defcriptive  of  the  perfon,  and  there-  ^^^ 

n  grammatical  conftruftion  the  wife   is  not  the  lafl:  ante-        ^/^^-^^ 
X,\  and  as   it  can  be  conjeftural  o.^ly  that  he  meant  the    ,  /y^  p<'^C^'''^ 
the  court  cannot  determine  wills  upon  conjedture  only,  ^'  j^/ 

ittft  be  void  for  the  uncertainty.  -^— 

Chenef^  cafe,  a  devife  to  the  fon  of  a  perfon,  and  he  had 
DOS,  held  to  be  void  for  the  uncertainty. 
r.  Attonicy   General,  counfel  for  the  \*nfe,  argued,  that 
the  beginning  to  the  end  of  the  will,  tlierc  ib  not  one  word 
rhat  is  applicable  to  niece^  or  wife. 

Her 
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Where  there  Is 
no  iicvifee  nam- 
ed, this  i&an 
alMolutc  omlf. 
fioMjinil  cjnnbt 
be  lu^iplicd  by 
pjioi  evidence. 


[  259  ] 


Htr  is  a  relative  word,  and  muft  refer  to  fome  perfim  vbs 
was  mentioned  before. 

It  has  been  faid  it  cannot  mean  the  wife,  becaufe  (heis  DOt 
the  laft  antecedent ;  and  I  am  f ure  as  to  the  niece  it  nuj  be  u 
well  to  a  ftraiigcr. 

But  I  apprehend  her  throughout  is  applicable  to  the  vife }  be 

cited  the  f  afc  of  Tomkins  vcrfus  Tomkins  ( i ),  lately  before  Lad 

j^  ^^^iirdwicke ;  there  was  a  devile  ot  5  c/.  a-piece  to  three  childitn 

of  A.  and  A*  had  four,  and  his  Lord  (hip  decreed  50/.  to  each  of 

the  four  children  of  A,  notwithftanding. 

Mr.  WeUon  of  the  fame  fide  cited  Hodgjon  verfus  Bsif^^y 
2  Vcrn.  593. 

Lord  Chancellor, 

If  there  is  an  abfolute  want,  or  omiflfion  of  a  dcTifee  in  1 
will,  there  no  parol  proof  can  be  admitted, 

Mr.  Solicitor  General's  reply. 

Mr.  Attorney  fays,  that  the  court  muft  determine  whether  it 
is  one  or  the  other  by  a  probable  conje£lure. 

I  differ  with  him  as  to  the  rule  ot  evidence  ;  and  upon  ftand- 
ard  rules  laid  down  in  Cheyney\  cafe,  he  fliall  have  it  whom  the 
teftator  intended  fliould  have  it,  and  not  being  certain  wlioml* 
intended,  it  was  held  to  be  void. 

There  has  been  no  authority  cited  to  impeach  this  rule. 

The  cafe  of  Tcmkins  verfus  Tomki/is  is  not  parallel.  | 

For  it  did  not  fix  which  of  the  three  children  fliould  take,  J>*J| 
that  the  word  ihree  was  furplufage  j  and  the  court  determinf* 
the  tcllator  mirtook  the  number,  and  tliat  the  bequeft  wasfi'*t 
pounds  a-piecc  to  the  children. 

That  Item  is  introduclory  of  a  new  claufe,  and  divides,  fo  *^ 
from  connefting  it  with  the  precedent. 

Suppofe  it  had  been  for  natural  life  only,  who  could  it  bccc^^ 
ftrued  to  mean  then  ?  The  addition  of  ha-  only  (hews  he  mcaX 
a  woman  inltead  of  a  man. 

Lord  Chancellor, 

I  am  of  opinion  this  is  fuch  an  omiflion  as  is  not  proper  to  t^ 
fupplied  by  parol  evidence  ;  for  notwithftanding,  where  a  perf<^ 
has  two  fons  of  the  name  of  Johrty  it  may  be  fupplied,  yet  nc^ 
where  there  is  an  abfolurc  omiUlon  (2).  ^ 

Then  it  muft  be  determined  by  the  conftruftion  of  the  wil 
and  there  is  no  rule  of  law  that  pi  events  it  from  being  flicwn  b 
the  con(lru£lion  of  the  will  itl'elf. 

Firft,  Confider  it  upon  the  cbufe,  //♦^w,  I  give  the  ufe  c^ 
50c/.  ftcek  fur  and  during  her  natural  life,   ^i\ 

It  has  been  rightly  admited  on  the  part  of  the  pliinli/F,  tIi.T^ 
the  words  for  htr  natural  lilc  do  import  he  u.cant  fome  woma^ 
or  otlicr. 


(1)  S.  C.  cited  2  Ft/  564.  njrttiam 
Sliceh  V.  TbcrinFjcn,  2  FcJ,  504.  y.t'^Lhrr 
V.  li'ulkeyy   2  hid.  CLu.  Ri/>.  S5. 


(2)  Fii/c  It. IK  lis  V.  Jitcyr.\y  Ccxtaf^ 
ante  2  vol.  ^jy.  i'ituK  V.  LlubjuL^ 
• ' :  f    -  -  -. 


Thcp 


In  the  Time  of  Lord  Chancellor  Hardwicke.  259 

Then  conCder  the  word  ier,  it  muft  be  a  word  of  reference,  Ga«tidoh  t. 

d  but  two  pcrfons  are  named  in  the  will ;  if  right  in  my  firft      Tumii*. 

ifoning,  it  muft  mean  either  wife  or  niece ;  to  be  fure  her 

es  not  name  the  perfon,  then  (hall  it  refer  to  the  wife  or 

rcc? 

Though  the  teftator  has  faid  no  more  than  ter^  I  am  clearly  of 

inion  for  the  wife  y  for  the  wife  is  the  laft  mentioned  and  the 

i:  antecedent. 

The  intention  of  the  teftator  is  plain,  he  had  no  relations  of 

(  own  for  whom  he  had  any  regard,  and  therefore  confidered 

r  rela^ons  as  his  own. 

Would  it  be  natural  to  make  him  prefer  the  wife's  niece  before 

5  wife  herfelf  ? 

It  is  true  the  words  to  her  ufe  are  left  out  in  tlie  beginning  of  It  is  not  necef* 

e  firft  claufe ;  but  I  am  not  fatisfied  the  word  bem  muft  be  ^nrthewwrd 

nftrued  as  independunt  of  the  preceding  claufe*  Should  be  con- 

ftrued  as  inde- 
fcodent  of  the  preceding  dauit. 

Put  it  into  Latin  do  uxort  mece  the  lands  and  houfes,  and  then 
terwards  do  tsf  lego  the  five  hundred  pounds  ftock,  the  latter 
ords  would  have  been  clearly  in  that  language  carried  back  to 
ic  form«r  words  my  wife. 

The  manner  of  the  difpofition  under  this  will  muft  be  taken  The  wife  wis 
oticc  of;  who  is  the  teftator  principally  taking  care  of  for  her  ^^P^'^o"  ^? 

f. )      1    '     1  -r  ^  ^      '  **  teftator waspnn- 

iC  i  why,  the  wife,  cipally  taking 

care  of>  and  therefore  ihe  is  naturally  meant  by  the  word  btr* 

He  muft  naturally  mean  her  for  whom  he  had  before  been  fe- 
^J^ing  the  lands  for  life. 

i  he  word  her  in  every  part  of  the  will  befides  means  the  wife, 
''Gdered  her  as  the  woman  he  was  taking  the  moft  care  of,  and 
J^hcr  in  his  view,  ««t*  iic^iiv. 

*  herefore,  I  am  of  opinion  the  wife  is  entitled^  and  decreed 
ordiiigly  (1). 

(i).  Reg,  Lih.  A.  1744*  foI«  646. 


Lucas  verfus  Evans^  Augujl  5,  1 745* .  ./^^C^  V  -<£^^Cafe  87; 

•  '^'-"'  *^^^     t  266  ] 
^    By  his  will  gives  to  the  defendant  his  with  the  whole  fur-  ^.giveshiswifo 
•  plus,  but  if  ftic  fhould  marry  again,  then  that  he  Ihould  jS','^!??^' p/;. 
^  and  deliver  up  half  of  the  furplus  of  his  perfonal  cftatc  to  the  fonal  eftaty,  but 
^titiff,  the  icftator's  brother,  and  his  heirs,  and  tliat  he  fliall  ifAcnurric* 
^  her  to  an  account  for  tlie  fame.  [f  ro"denv«  up 

half  to  his  bro- 
'•and  his  hcir^ :  A  bill  brought  to  difcovrr  whether  (he  is  married;  flie  demurred  to  the  difcovery» 
fc  would  fnbjeft  her  to  a  lirfeiture.  7Wj  htitig  a  csrMtiona/  JimUatiun  6%;a  of  an  ijlate^  fiemuft  Jbiufie 
^vfermed  tte  cssdiiicn  j  and  tbc  dtmurrer  was  war -ruled* 

The 
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CASES  Argued  and  Determined 


LucAs  ▼. 

JSVAMS. 


Tlie  bill  was  brought  in  the  prcfcnt  cafe  for  an  account  o|* 
the  moiety,  and  for  a  difcovery  whether  the  defendant  wasniw^r« 
Tied  again. 

The  defendant  demurred  to  the  difcovery,  as  not  being  oblig^^cl 
todifcover  what  would  fubjeft  her  to  a  forfeiture. 

The  defendant's  counfel  cited  Alo/tins  v.  Monins^  2  Cb»  I^^fi. 
68.  and  Chancy  v.  TahottrJin^  before  Lord  Hardnvicke.  (2  3~r-. 
M.  392.) 

Lord  Chancellor, 

The  cafe  of  Chancy  v.  Tahourdin  was  exprefsly  a  forfeiture  of 
the  whole  portion,  and  there  the  tcftator  was  a  father,  who  is 
bound  by  nature  to  provide  for  a  child. 

But,  confider  this  cafe^  where  the  teftator  gives  a  wife  the 
whole  furplus  of  his  pcrfonal  eftate,  if  (he  does  not  marry  again  ; 
but  if  flie  does,  he  limits  over  one  moiety  to  his  own  brother,  and 
dircdls  that  flie  (hall  account  for  it  to  him, 

Tlicn  confider  the  provifion  that  he  was  making  for  every 
branch  of  his  family  \  it  is  within  the  rules  and  diUinQions  i  n 
former  cafes ;  where  it  is  a  conditional  limitation  over  of  s^** 
cftate,  there  the  perfon  mufl  fliew  that  they  have  performed  tl^^ 
condition,  and  cannot  demur  to  a  bill  for  a  difcovery  of  it;  r-^^ 
demurrer  iwis  ovct-ruUd  (i). 

(i).  Cbanecy  v.  Ffnb<m!ef,  2.  rcf,  265.  Bowler  v.  Alllngtou^  poll  4J7— *^ 


Cafe  88. 


A.  had  an  inter 

JcA  annuities 
during  his  iifc^ 
iiud  die:>  Sefarc 
the  Chrifimjs 
hulf-year  bc- 


Pearh\t{\xs  Smith  {\),  Ccfoher  22,   1 745,  among  the  Catt/c  Fet^     -^' 

tio/ij, 

APurchafcr  from  an  hufband  of  an  intereft  in   new  Sout^* 
ft'j  annuities  durinj;  his  life,  remainder  to  other  perfonr   -^^* 
(which  had  been  originally  fecured  upon  a  mortage,  but  b^^^? 
order  of  this  court  had  t:ccn  transferred  to  government  fccuriticj^^  *' 


infifted,  that  notwitliftanding  the  hufoand  died  before  the  Chrijm^^' 


Julf-year  be-  ,     ,'  ,  ,  ^       i  i  •  i    j  i_ 

comes  ducj  the    WW/ half  yc'ir  became  due,  yet  that  he  was  entitled  to  be 
^urrk^Or  0f  A  *>, .! — ui..    «»  •kg  ^jjj^.  qJ  iowx per  cent,  for  the  tirr"  ^^ 

dfummer  to  the  day  of  his  death. 


furcbafer  ef  fiiy%  proportiouably,  at  the  rate  of  iowr per  cent,  for  the  time  the  hulr 
'X!!^^!!t  band  lived,  from  Mw 


tbefi 
nu'uiesy  is  net  rr- 
sitledtd  the  Chrilinus  J'rvidend, 


\   *26l    ] 
Had  it  continued 


CS 


Lord  Chancellor, 

If  it  had  continued  a  mortgage,  the  purchafer  would  have  \itt^^^}^^ 
-  mortpc,  the  j^^j^u^j  ^^  ^}^g  demand  he  now  makes, becaufe  there  intereft  accru^*^^*' 

pifcnaler  would  /•<•!  -t  ••i\i  i  •! -^vi- 

have  bsviM  inii-    every  day  for  forbearance  ot  the  principal  (2) ;  though  notwitr   ^^* 
titrt  to  his  dc-     (landing  it  is  ufual  in  mortgages  to  make  it  payable  half-yearly—    -* 

inwcicil  accrues  every  day  for  tbrbearance  of  the  principal. 


(1).  Rrg.  Lib.  B.  1744.  fol.  477. 


(2).   z/y.    673.   Ed7varJsy.  Ctunti 
cfkrari'jick,   Z  P,IV,  176. 


Bi 


in  the  Time  of  Lord  QianceHor  Hardwickc.  261 

South-fea  annuities  are  by  a£k  of  parliament  cohfidcred     P«a«ltt, 
as  annuities,  and  therefore  the  purchafcr here  is  no  more  SouthfiJ^^yU 
to.  receive  die  half  year's  dividend  which  did  not  be-  //«  arc  by  ad  of 
uc  tiU  after  the  huftand's  death,  than  he  would  in  the  J^^j^^J^/i^J 
a  common  annuity  payable  half-yearly,  where  tlie  an-  fuch,  andare 
(in  whofe  place' he  (lands)  dies  before  the  half-year  is  exiaiyinthc 

\  f    \  cafe  of  A  c»m- 

tCU  \^J»  mun  oncy  pay- 

able lulf- yearly y  where  the  annuiuntdies  before  the  half-year  Is  compietcl* 

>o  SherrarJ  V.  ShetrmJ,  toft  502.     279.  S.    C.  RaJbUigb^  V.  Makers ^  3  Bn. 
V.  Harmon^   2.  Fij\  672.  Amb,     CLa.  Rip.  lol. 


Tooffifs  verfus  Cbn/ctj  OHober  25,  1745.  Cafe  89. 

\  E  end  of  the  plaintifTs  bill  was,  to  be  let  into  pofftfflion  A  leafcof  60 
of  the  premifles  in  queftion  ;  a  leafc  of  a  tcr.-n  which  had  bc^n'^^^JJIied*^ 
prantcd  for  60  years,  as  a  collateral  fccurity,  being  cxpir-  a  collateral  fc- 
id  that  he  may  have  a  reconveyance  of  the  faid  premifles,  curity  toare- 
at  the  recognizance  the  fecurity  for  the  3500/.  the  money  3*^^c)o/.^ing** 
cd,  may  be  vacated,  or  falitjfailion  thereof  acknowledg-  expired  \  the 

m  ri^rwA  plaintiff  by  hit 

•"^^^^'^-  billpriyedtoM 

)ofleffion,  and  that  the  fecurity  might  be  vaci*e^,  or  f&tisfaftion  entered  on  rcco  d.  Tb  «ir- 
iHed  n  be  taktn  cf  the  rents  "jublck  have  accrued  Jince  the  cxpfation  of  the  leaje^  ar.d  re.\h'ed  ly  tbf 
',  and  to  he  deducted  cut  of  the  prir.--i/>a/,  iafertji,  and  rfis,  and  the  plaintiff  decreed  to  if  intitUd  f# 
Rce  of  I  be  inheritance  of  the  efiat:  in  jufftton,  and  pcffifft'^n  on  paymen*  aftifbatjhaliisf^unddi/em 

.D  Chancellor, 

s  court  will  not  lufFer,  in  a  deed  of  mortjrage,  any  agree- 
in  it  to  prevail,  that  the  edate  become  an  abfoiute  pur- 
n  the  mortgagee  upon  any  event  whatfocvcr  ;  and  the  rca- 
,  becaufe  it  puts  the  borrower  too  much  in  the  power  of 
uicr,  who,  being  diftrcil'ed  at  the  time,  is  too  inclinable 
nit  to  any  terms  propofed  on  the  part  of  the  lender, 
s,  it  is  infilled,  is  lx:come  irredeemable  by  the  length  of 
and  other  confiderations. 

:  court  makes  a  diltin£lion  in  the  cafe  of  a  cMaUral  feairi* 
indemnify  a  pcrfon  in  the  purchafe  of  a  term. 

ife  collateral  fecurities  lie  out  a  great  length  of  time,  and    r  2^2   1 
is  not  the  fame  inconvenience  as  where  a  perfon  has  been  "* 

3ng  time  in  pofleflion  of  the  mortgaged  premifles,  and  a 
hy  arifes  in  taking  the  account ;  here  there  is  no  difliculry, 
:  account  to  be  taken  is  only  fince  1739,  ^^^^^  ^^^  X.^xm  of 
ears  was  expired,  and  alfo  another  term  of  twenty-one 
and  as  the  pofleflion  of  the  premifes  could  not  be  come 
the  effluxion  of  thefe  terms  ;  they  might  conclude  jhat  the 
rral  fecurity  extended  to  the  term  of  fixty  years,  till  they 
3nfulted  with  counfel. 
bill  has  been  brought  to  compel  them  to  redeem,  or  fore- 

rd  Hardivlcke  declared,  that  the  plaintiff  was  intitlcd  to  a 

yance  of  the  inheritance  of  che  eftatc  in.  queftion,  and 

:  poiTcflTion  thereof,  upon  payment  of  what  fiiall  be  found 

and  diiedted  tlie  mailer  to  take  an  account  of  the  rent:^ 

of 


^6t  CASES  Argued  and  Determined 

TooMit  T.     of  the  premiflles  in  queftioni  which  have  accrued  fince  the  ex* 
PoKs£T.      piration  of  the  leafe  of  the  6th  November  1658,  and  been  received 
by  the  defendant,  and  that  what  (hall  be  coming  on  account  of 
the  rentSy  be  dedu£ted  out  of  what  fhall  be  found  due  for  prin- 
cipal^ inteieftj  and  cods. 

Cafe  90*  Jefuj  College  verfus  Bloom,  Michaelmm  Term  IJ4S» 

8.  c.  cited  I  /  I  1 H  £  bill  was  brought  to  have  an  account  and  fatisfadroa 
Vcf.ciS.  S.C.  J^  for  wafte,  in  cutting  down  trees,  againft  the  defendant, 
^m  .  54.po  ^^  aflignee  of  the  leffce  of  the  coIIegCi  after  an  affignment  of 
Bill  for  a  fatii-    term,  and  for  the  wafte  done  before  aflignmcnt. 

fddlion  for  wafte 

in  cutting  down  trees,  againft  anaffignee  of  the  leiTec  of  the  college,  after  the  affignment,  and  for  tvafte 
done  before  the  affignment  after  the  trftate  of  the  tenant,  that  cut  down  the  ihnbcr,  is  determined  by  af- 
fignmeiic  3  a  bill  cjnoot  be  entertained  merely  fm  (zUihUtioa,  witbovt  praying  an  injon^on, 

tyf^.r/y^^       Lord  Chancellor, 

^  >-^  yr  '  -^      Upon  the  opening  of  the  cafe,  the  bill  feems  improper,  and 
^/yyr^^/^^*"^  ^  anadionoftrcver  is  the  remedy. 

^^^^^^vr.  cF  Where  the  bill  is  for  an  injun£lion,  and  wafte  has  been  aU 

0  '       ^  .J/^/.^^'^^l  committed,  the  court,  to  prevent  a  double  fuit,  will  decree 
TCi^^^^y  an  account,  and  fatisfaclion  for  what  is  paft, 

/4iri^t^  *^-i^^^^^    ^^^  "P^"  ^*^^^  ^'^^  difcovery  of  afiets,  the  court  will  decree  an 
>^^v^     /^J/^ccount,  which  the  party  is  entitled  to  here,  and  is  incident  to 
/^^^^  die  other  relief. 

[  263  ]         Let  precedents  be  fearchcd,  for  if  there  are  any,  I  will  follow 

^^i^ty^^ptT'  •rf^^^^^'^^^^^y  ^^'  if  iToiic,  I  will  not  make  one  5  his  Lordihip  adjourned 

If      /^^^#  i^'-^'lt  to   the    iirlt  day  of  caufes  after  term  \  and  upon  that  dar, 

^*^     "^^^  Mr.  Hofiins  cited  Vor  the  plaintiffs,  i  P.  Wvts.  406.     hljhop  cf 

P7^y€^^»^       Wivchjhr  verfus  Knight^  and  i  P.  Wms.  240.   Whitfield  verfus 

A  Bciv'it, 

y^ -^^"^^y  /x    Lord  Chancellor, 

y  ^  /^^^  1^'      The  firft  qucilion  is,  whether  bills  ought  to  be  entertained 
A  ^  ^,^         merely  for  f.uisfaftion  for  timber  cut  down,  after  the  eftate  of 
^^^^^^^^ — ,      tlie   tenant  tliat  cut  it  down  is  determined,  by  affignment,  or 
y^-      ^^^^^^^^^^therwife,  wiiliout  praying  an  injunction. 
^^  &//^^W^^   ^'^I  am  of  opinion  they  ought  not. 
^^'JJ^ — ^  '''         Wafte  is  a  ioity  and  the  remedy  lies  at  law. 

1::  W2ir,  ih3         j,^  jjj^  aftion  of  wafte,  the  place  wafted  is  recovered ;  in  an 

J.  Lite  waited  li       '  o*  r  f  * 

muv.rcd;  in      aCiion  of  trovcr,  damagei. 

trover  djtna^csk 

To  (lay  the  Tl,e  ground  of  coming  into  this  court  ts,  to  ftay  the  wafte, 

L7uay  of  c*tii-  ^"^^  "°^  ^X  ^^^Y  ^^  fatisfa£lion  for  the  damages,  but  by  way  of 
f-ftion  of  dama- prevention  of  the  wrong,  which  courts  of  law  cannot  do  in 
fC5,Lt:ic4;rcuod  ^jj^^f^.  inftauces,  where  a^ptohibition  of  wafte   will  not  flriaiy 


o*comini'intj       .. 
thii  court.  "e« 


But  in  all  thefe  cafes,  this  court  has  gone  further,  mcrcTy 
tipori  the  maxim  of  preventing  multipHcity  of  fuits,  which  is  the 
U'afon  that  determines  this  court  in  many  cafes* 

I  As 


in  the  Tune  of  Lord  Chancellor  Hardwicke.  ^63 


As  in  bills  for  account  of  aflets,  bfc.  that  originally  was  only  a    J««vs  Col- 
\    bill  for  difcovery,  which  cannot  be  had  without  an  account,  and  *•**'*  ^'  '•^*** 
\    therefore  the  court  will  make  a  complete  decree  and  give  tlie  par-  2[j[/a  compete 

'      ty  his  debt  likewife.  decree  in  bills  for 

an  account  of  aiTets  by  giving  the  party  hit  debt  likewife. 

So,  in  bills  for  injunBiom^  the  coutt  will  make  a  complete  de-  On  bills  to  ft»y 
tree,  and  give  the  party  a  fatisfaftion,  and  not  oblige  him  to  ^j{|^^ake  """^ 
bring  an  aSion  at  law^  as  well  as  a  bill  here.  complete  decree, 

and  giTe  the  party  injured  a  fitisfadion. 

^ 

J  But  nothing  would  tend  to  greater  vexation,  than  to  admit  of 
'  fuch  bills  as  the  prefent,  after  the  term  is  at  an  end  (1)  ;  and  I 
I    am  glad  to  find  tlieir  is  no  precedent. 

It  docs  not  appear  in  the  cafe  cited  out  of  2  P.  Wms.  that  no 
injundion  was  prayed,  I  believe  tlierc  was,  and  if  fo,  it  is  the 
common  cafe. 

It  is,  befides,  different  from  tlie  prefent,  bccaufe  the  plalntifF      [  264  1 
there  was  only  intlrled  10  a  moiety  of  the  mines,  and  of  the  tim- 
ber, which  was  tlie  principal  matter,  and  therefore  an  account 
was  ncccflary. 

The  other  cafe  was  the  cafe  of  a  mine,  which  is  a  fort  ^^  i/[2n\\n^%Mot% 
trade,  and  an  account  was  therefore  neceflary  (2)  ;  and  there  are  where  the  court 
many  cafes,  where  this  court  have  made  decrees  in  the  cafes  of  ^*^*  Jeered  an 

« •  1  .   1     f  11  1  1  •  r         r   .     1  account  in  the 

nimcs,  which  they  could  not  have  done  in  cafes  of  timber.  cafe  of  mines, 

which  they 
would  not  have  done  in  the  cafes  of  timbec* 

Therefore  tlie  prefent  cafe  is  reduced  to  tliis,  that  it  is  a  bill 
bj^ought  by  the  college,  to  hr.vc  an  account  (afier  the  deter mina- 
tioa  of  the  tenant's  eltate,  he  having  ailigned)  of  a  liitlo  limber 
cut  down,  without  praying  an  injun£licn  ;  :;nd  I  ihhik  it  is  fuJi 
a  bill  as  tlie  court  ought  no:  to  entertain. 

fhc  next  queftion  is,  as  to  cofts ;  and  I  am  of  opinion,  as 
^"C  plainiiff  is  not  barred  of  his  remedy  at  law,  he  ought  to  pay 
coils:  bcddcs,  what  the  bill  is  brought  for,  is  of  fo  fmall  value, 
3*  tn  be  beneath  the  dignity  of  the  court. 

Another  reafon  is,  that  this  fuit  might  have  been  brought  in  ^fV*^^f"'* 
"ie  court  of  grand  fefiions  in  Wales ^  which  has  been  often  held,  broug^htln^th"" 
j^**^a  this  is  a  ilrong  reafon  for  difcouraging  bilfs  here  •,  therefore,  g^nd  f.-flions  of 
l'^^  the  bill  bedifmilTcd  with  cofts,  but  without  prejudice  to  any  ^^'^^'X^l^'tL 
'€tticdy  the  plaintiiV  may  have  at  law.  reafon  for  dif- 

milTing  biUs  here, 
f  0  fide  Smith  V.  Cvolc,  poft  381.       ( i)  Vide  Story  v.  Lord  Windf^r^  ante  2  <uol.  630. 


264  CASES  Argued  and  Determined 


CkfepT.  LoyJ  Ycxtas  Griffith^  January  17,  1745* 

TheMiftcr  be-  TVTR-  ^V^^  ^^0  ^'cd  in  1 738,  had  conveyed  his  cfiatcm 
wg  of  opinion,  jyj^  Shro^irexo  Mr.  Hili,  for  fecuring  twenty-three  thou- 
fa^^wn^r^^  ^^^^  pounds  i  the  fame  year,  he  cliarged  his  eftate  in  Shrcpfike^ 
kycounfcifora  and  his  eftate  in  AngUfea^  with  two  thoufand  pounds  more, 
SlllSlbSbw"  *"^  *^  cftates  to  ftand  as  a   fecurity  for  twenty-five  thoufand 

and  ought  to' be  pounds* 

ftniclc  out  \  and 

liivirfginfertcd  a  covenant  only  againft  the  feller's  own  a^s,  and  reported,  he  approved  of  the  draft  at 

it  now  ftandsi  The  court,  on  exceptions  to  the  report,  direfted  ihemaftcr  to  alter  his  draft,  by  in- 

fexting  proper  covenants  from  fV»  againft  her  own  a^s,  and  the  ad»  of  I«.  her  devifor,  as  to  (b  much  at 

fte  wiU  be  benefited  by  the  eftate  devifed. 

By  two  feveral  fettlements,  executed  by  Mr.  Loyd^  a  confidcr* 
able  time  before  his  denth,  in  confideration  of  fourteen  thoufand 
pounds,  he  conveyed  his  Shro^ire  eftate  to  Mrs.  Hefler  Wehb^ 
in  fee. 

By  deed-poll,  he  releafed  her  from  the  payment  of  fourteen 
thoufand  pounds. 
T26C  1  Afterwards,  by  his  will,  reciting  the  two  fettlements  on 
Mrs.  Hefler  JVcbb^  and  the  deed-poll,  he  ratifies  and  confirmi 
the  fold  fettlements  and  releafe  to  her\  and  then  devifes  to  two 
truftees,  and  tlieir  heirs,  all  his  manors,  lands,  £5*r.  in  the  iflc  of 
Anglefea^  and  county  of  Carnarvon^  to  the  intent  that  they,  or  the 
furvivor,  l^c.  (hall,  with  all  convenient  fpced,  after  his  deceafe, 
out  of  the  rents  of  his  faid  eftate,  or  by  felling  or  mortgaging 
the  fame,  or  by  all  or  any  the  ways  or  means  aforefaid,  raife  (uch 
fum  as  Oiall  be  fufficient  to  difcharge  the  mortgage  of  the  lands 
already  fettled  on  Mrs.  Webh^  as  well  as  all  other  my  juft  debts, 
and  after  the  fame  fliall  be  fo  paid,  he  gives  the  fame  manors, 
tstc.  to  his  natural  fon,  and  his  heirs  ;  one  of  the  truftees  is  dead, 
and  the  other  has  renounced,  and  adminiftration,  with  the  will 
annexed,  is  fince  granted  to  Francis  Newton, 

The  plaintiff,  the  natural  fon,  has  brought  his  bill  to  carry 
the  trufts  of  the  will  into  execution,  which  were  decreed  accord- 
ingly, and  referred  to  Mafter  Bemict  to  take  an  account  of  die  per- 
fonal  eftate,  and  of  the  teftator's  debts,  and  the  perfonal  eftate 
to  be  applied  in  payment  of  the  debts,  in  a  courfe  of  adminiftra- 
tipn ;  and  if  the  perfonal  eftate  ftiould  not  be  fufficient,  the  defi- 
ciency diretled  to  be  made  good  out  of  the  real  eftate  devifed  to 
the  truftees,  and  if  the  rents  and  profits  of  the  real  eftates  were 
not  fufficient,  then  the  faid  eftates  fo  devifed  to  the  truftees,  or  a 
fufficient  part,  fliould  be  fold  to  the  beft  purchafer  to  be  approv- 
ed of  by  the  Mafter,  in  which  fale  all  proper  parties  were  to  join, 
and  the  money  arifing  by  fuch  fale  to  be  applied  to  fatisfy  fuch 
of  the  teftator*8  debts  as  the  perfonal  eftate  and  rents  woutd  not 
fatisfy. 

Purfuant  to  feveral  advertifements  for  fale,  Mr.  Andrews  was 
allowed  by  the  Mafter  to  be  the  beft  purchafer  of  the  Anglefea  and 
Carnarvon  eftates  devifed  to  tlic  truftees,  at  the  fum  of  twenty* 
feven  thoufand  pounds ;  the  report  was  confirmed,  and  the  pur* 

diafe 
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noney  paid  into  the  bank,  and  he  has  approved  of  the  ti-  J''^^^  ^* 
id  M.  Andrews  has  been  let  into  pofTeflion  of  the  eftates 
fed,  and  a  draft  of  the  conveyance  has  been  prepared  by 
rchafcr's  counfel,  with  covenants  againft  their  own  afts 
lively,  from  Hill  the  mortgagee,  Sir  Edward  Le'tghton^ 
Qg  truftec  in  the  will,  the  two  trujlees  appointed  by  the  dc- 
the  room  of  Sir  Edward Leightorij  from  Mr.  Loyd  the  plain- 
id  from  Francis  Newton^  adminiftratrix,  with  the  will  an- 
and  with  covenants  from  Mrs.  Hejler  Webb^  as  follow, 
Mr.  Hilly  and  the  feveral  perfons  above  mentioned,  have, 
jme  or  them  have,  at  the  fealing  and  delivery  of  thefe  pre- 
s,  full  power  and  authority  to  grant  to  the  purchafer  and 
lieirs,  the  eftates  in  AngUfea  and  Carnarvon^  and  that  the 
Sir  Edward  Leigkfon^  i^c.  have  a  right  to  fell  the  fame  to 
purchafer  and  his  heirs." 

is  made  to  covenant  likewifcf  for  quiet  enjoyment^  wilJ>out  any       r  ^gg  | 
W/wi  by  Hill,  &fr.  and  by  her/elf^  or   by  any  ofthem^  or  by  ^ 

fr  per/on  or  perfom  lawfully  claiming^  or  to  claim  by^  frofh^.^ 
r  ibet/ij  or  any  ofthem^  or  by^froni^  or  under  the f aid  Thomas 
deceafedy  Pierce  Loyd,  father  of  the /aid  ThomTLS  Loyd, 
/,  Pierce  Loyd,  grandfather  of  the  faid  Thomas  Loyd, 
Loyd,  great  grand  father  ^  Pierce  Loyd  great  great  grands 
or  any  of  them^  and  that  freely  and  clearly  exonerated^  &c« 
he  faid  Hefter  Webb,  her  hcirs^  &c.  and  from  time  to  time 
fell  and  fujfficiently  faved  harmlefsfrom  all  mauner  of  former 
her  gifts ^  &c.  and  from  all  other  eflates^  title ^  incumbrances^ 
«//,  Sec.  by  Mr.  Samuel  Hill,  Jsfr.  parties  hereto^  or  by  the 
iomas  Loyd,  Pierce  Loyd  his  father^  &c.  or  any  of  them, 
any  other  perfon  or  perfons  lawfully  claiming  any  eftate, 
^f.  in,  to,  or  out  cf  the  premifes,  by,  from,  or  under, 
:ruft  for  them,  or  any  of  them,  and  likewife  covenants, 
ic  parties  hereto,  v/z,  Hill^  &c.  and  all  perfons  claiming 
iiem  any  eftate  in  the  premiffcs,  or  from  Thomas  Loyd,  and 
,  to  his  great  great  grandfather,  fhall  do  any  farther  a£b 
Turing,  5cc. 

.  Weldon  perufed  the  draft  on  the  part  of  the  grantors, 
ns of  opinion,  that  Mrs.  Heflcr  Webb  need  not, be  a  party 
ing,  or  that  Mr.  Hill  ihould  be  faid  to  convey  at  her  re- 
»  but,  at  moft,  only  with  her  privity  and  confent,  nor  that 
ould  covenant  for  the  title,  or  for  quiet  enjoyment,  or  for 
er  affurance,  and  (lru£l  thofe  covenants  out  of  the  draft. 
r«  Sooth  diiFercd  in  opinion  with  Mr.  JVeldon,  and  declared 
^ft  fliould  be  reftored  as  it  ftood  before, 
^c  Mafter  being  attended  on  the  draft  of  the  conveyance, 
fed  the  fame  for  the  opinion  of  Mr.  Lanc^  who  was  of  the 
opmion  with  Mr.  Weldon, 

^  Matter  being  again  attended,  was  of  opinion,  that  the 
^ants  from  Mrs.  Wibb  were  unreafonable,  and  ought  to 
^^  out,  and  therein  infcrtcd  a  covenant  againfl  her  own  aEls 
^d  on  the  17th  of -^i/^;^?,  174;,  made  his  report,  that 
^Ovcd  of  the  draft  of  a  conveyance  between  the  parties 
^te  in  Gucllion,  as  it  now  ftands  altered. 
^•m.  R  But 
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O^^rrirV.  ^^^  *^  purchafcr  not  bcinjr  content  with  the  Maftcr's  opi- 
nion,  a  cafe  was  prepared  by  hia  orders,  and  laid  bei'orc  fmo' 
kerley^  who  was  of  opinion,  that  a  court  of  equity  would  not 
compel  Mrs.  Hejler  WM  to  enter  into  thefe  covenants,  as 
(he  IS  not  entitled  to  the  deeds  and  writings  relating  to  thefe 
eftates. 

The  purchafer  took  the   following  exception  to    the  dnft 
of  the  conveyance  as  fettled  by  the  Mailer. 
[  207  J  C4  Yqx  that    the  covenants    contained  in  the  faid  draft   of 

"  the  conveyance,  mentioned  in  the  report,  from  Mrs.  lii]i(r 
**  Wehh^  for  the  title,  for  quiet  CDJoyment,  and  for  further 
«*  aflurancc  on  her  part,  are  ftruck  out  of  the  draft  of  the 
**  faid  conveyance ;  whereas  the  purchafer  infills,  that  the  Maf- 
•*  tcr  ought  to  have  let  the  faid  covenants  from  Mrs,  WM  have 
"  ftood  in  the  draft,  or  at  lead,  the  purchafer  ought  to  hm 
^^  had  fuch  covenants  infer  ted  therein^  as  ivould  have  indemrafifi 
**  him  agajft/l  any  latent  incumbrances  made  by  Thcmas  Loyd,  or 
•«  his  anceftors,  to  the  amount  of  fo  much  money  as  the  faid 
**  He/ier  Webb  (hould  receive  a  beneficial  intereft  from,  in  the 
**  cflate  in  queflion." 

Mrs.  Hejler  IVebb  did  not  appear  by  counfel,  as  not  being  a 
party  to  the  fuit. 

The  exception  came  on  to  be  heard  this  day. 
LoKD  Chancellor, 

A  great  number  of  Tales  are  dire£led  by  a  decree  of  this  comt 
where  there  are  no  covenants  at  all. 
Where  the  vcn-  It  has  been  faid  by  the  purch;*fer's  counfel,  that  Mrs.  H(ftf 
1ZdUxt\*  InAcT  ^^^^  ^^^  covenant  againil  all  the  anceftors  of  Thomas  LoydM 
the  pcrfon  who '^  caufe  it  IS  a  rule  among  conveyancers,  where  an  eftate  has  been 
bought  the  cf  long  In  a  family,  that  the  vendor's  covenant  muft  go  as  far  back 
IVr^  !!lZ\}f    as  the  firft  purchafcr  of  the  eftate  -,  hut  where  the  vendor  claims 

need  not  cove-     ,  *■  '  iir»  lIi# 

nafit  any  further  mimcdiately  uudcr  the  pcrfon  v/ho  brought  the  eftate,  there  nc 
back  than  from  need  uot  Covenant  any  farther  back,  than  from  that  perfon,  bc- 
lhe\Sye?"m°'  caufc  whocver  buys  this  eftate  ha^  the  benefit  of  the  covcnaD» 
the  benefit  0}     in  the  conveyancc.to  the  vendor's  purchafer. 

the  covenants 

in  the  conveyance  to  that  pcrfon  at  the  ilroc  hs  purchafcd. 

I  never  heard>  nor  do  I  know  of  any  fuch  rule. 
Conveyances  Whsre  conveyances  are  to  be  made  by  a  decree  of  this  courff 

?eclee"of  7h.'  ^'^^  fettleiog  tlicm,  to  be  fure,  is  to  be  by  the  like  kind  of  rule  as 
court,  arc  to  be    men  of  judgment  amone  the  ccnveyanccrs  would  direct. 

fettled  by  the  ' 

like  rule  as  men  of  judgment  among  conveyancers  would  dirc€k. 

I  cannot  make  an  order  upon  Mrs.  Hf/!er  TTebb  to  execute 
any  conveyance  becaufe  flie  is  no  party  in  the  caufe,  and  there- 
fore if  it  cannot  be  fmally  fettled  to  the  fatisfadion  of  all  parti^^^i 
the  purchafer  muft  be  difchargcd,  but  then  the  purchafer  bj  ^^J 
of  compenfaiion  muft  Ivivc  all  his  cofts. 

I%ui/i  confider  the  covenant  itfelf  m 

[  ;2681.         That  Mrs.  ILjler  tf^Vjb  ftiould  covenant,  all  the  anceftors  of 

Of  opn.ion  thit    her  devifor,  &^r.  (fee  the  tvords  in  the  conveyance  fettled  by  tbcf^^' 

crtiryirg  t' e  co- 

\cu*»i  jw  furihcr  back  tkan  Co  the  perfgn  vindcr  vhom,fy*  ciaim»is  fufficicnt. 

2  di^'' 
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A^V  counfel)^  would  be  carrying  it  too  far,  for  it  would  be  L-)Tn  v. 
mreafonable  to  extend  it  to  the  firft  purchafer,  where  a  family  ^**"'t«. 
larebeen  forfeveral  generations  in  poflelfion  of  the  eftate,  for  they 
nay  have  had  the  benefit  of  the  (latute  of  limitations  and  other 
«rs  in  their  favour,  and  therefore  carrying  it  no  far  her  back 
han  to  the  perfon  under  whom  Mrs.  M\'bb  claims  is  fuiTi'cient, 
nd  the  counfel  for  the  purchafer  now  fay  they  are  contented 
vith  it. 

It  is  not  a  devife  to  her,  but  to  truftees  for  the  payment  of 
«bt8,  the  material  part  of  which  is  an  incumbrance  by  mort- 
;agc  on  the  edate  given  to  her  after  his  dcbrs  are  paid. 

But  it  has  been  infiftcd  by  the  purchafer's  counfel,  that  it 
nurcs  to  the  benefit  of  Mrs.  JFebhy  bccaufe  the  truftees  have  no 
cneficial  intereft  nor  the  mortgagee,  and  confcquently  Mrs. /iTf^^ 
he  cijlui  qiie  truft  has,  and  therefore  the  Mador  has  gone  fo  far 
J  to  be  of  opinion,  that  ihe  ought  to  join  in  the  conveyance  by 
oaking  her  a  grantor. 

As  (he  is  to  join,  the  que  (lion  will  be,  how  far  (he  is  to 
xyvenant? 

There  are  undoubtedly  a  great  many  cafes  in  this  court,  Where  an  eftate 
rhcre  a  perfon  covenants  no  farther  than  their  own  afts ;  as  j.^.j^^'^*^^  ^^  ^* 
rherc  an  eftate  is  decreed  to  be  fold  for  payment  of  debts,  and  of  dcbL^^anll" 

0  furplus   remains,  the    court   will  not  require   the  heir   to  nofurplasre- 
wcnant  any  farther  than  his  own  afts :  the  fame  rule  as  to  a  ™'**!?*'  *^*  ^^'^ 

.  -  '  '  need  not  cove- 

^^^»  n.int  any  turther 

thin  his  own  aAs  j  fame  rule  a*  to  u  duvilee. 

Bat  fuppofe  fuch  a  fale  was  decreed,  and  after  fale  a  con-_  But  where  the 
Icrable  furplus  comes  to  the  heir  at  law  or  devifee,  I  believe  ^"' P^ "'•'«««"- 
ane  arc  leveral  inftances  where  they  have  been  diredted  to  co-  heir  muft  cove- 
nant in  the  cafe  of  the   h-ir,  that  neither  he,  nor  the  immc-  n^nttharnpither 
itc  anceilor  under  whom  he  claims  ;  and  in   the  cafe  of  the  dLtc*an*cVit"r^' 
rifee,  that  neither  he  nor  his  devifor  have  done   any  zfX  to  ami  in  the  cafe 
rumbcr.  of  :hc  devife., 

th.it  nnthcr  hp 
nor  his  devifor  have  dons  a^y  a^  to  iucumber. 

A  good  deal  depends  upon  the  quantum ;  for  if  the  purchnfc 
mey  arifing  from  the  fale  of  the  AugWfea  and  Carnarvon  eflates 
rwenty-fcvcn  thoufand  pounds,  arul  Airs,  Wthb  draws  out 
cnty-five  thoufand  pounds  for  the  exoneration  of  the  mort- 
fc  upon  the  eftate  dcvifed  to  her,  flic  may  be  faid  to  be  a  de- 
:e  of  that  eftate. 

But  if  there  are  other  debts  bcfides  the  mortgage  to  be  paid, 
t  arc  a  charge  upon  that  eftate,  then  (he  cannot  properly  be 

1  CO  be  the  devifee  of  the  whole  of  that  eftate,  but  of  fo  much 
$  left  after  the  debts  are  paid. 

Ijtrd  Chancellor  propofcd  to  refer  it  to  fome  eminent  convey-    f  269  ] 
er,  to  conHder  whether  the  covenant  rrquirccl  of  Mrs.  IVM 
n  ufual  covenant)  but  her  counfel  rcfulinj,  made  the  foUow- 
order. 

R  a  Let 
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toYft  V-  Let  the  exception  be  allowed,  and  let  the  Mafter  alter  d^c 

GKirriTH.      jj^^fj  Qf  jj^g  conveyance  prepared  and  certified  by  him,  by  in- 

ferting  therein /ro^^r  covenants  from  Mrs,  Hejler  IVehh  agahift  her 

$wn  aBs^  and  the  aBs  of  Mr.  T! homos  Lloyd  her  devifor,  as  to  fo 

much  as  fhe  will  be  benefited  by  the  eflate. 

Cafe  92.  GyUs  verfus   Wtlcochs^  Barow  and  Nutt  (i), 

ON  March  the  13th,  1740,  this  caufe,  by  order  of  LorJ 
Hardwicke^  flood  at  the  head  of  the  paper  of  that  day, 
when  he  dire£led  the  bill  againft  the  defendant  Nutt  to  be  dil- 
miffed  without  cofts,  and  as  between  the  plaintiffs  and  the 
defendants  IVilcoch  and  EarloWy  by  confcnt  of  the  plaintiff 
Gylesy  prefent  in  court,  on  behalf  of  himfelf  and  the  odier 
plaintiffs,  and  by  confent  of  the  defendant  JFilcochs  prefent  ia 
court,  and  of  Mr.  Hodgfon  of  counfel  with  the  defendant fl/iWw, 
all  matters  in  difference  between  the  faid  parties  in  this  caufe, 
were  by  his  Lordflilp  referred  to  the  award  and  determination 
of  Mr.  Ca\  and  Mr.  Thomas  Stcpkensy  and  they  were  to  make 
their  award  therein  on  or  before  the  firft  day  of  Trinity  term 
next ;  and  in  cafe  they  could  not  agree  therein,  they  were  to 
name  an  umpire,-  who  was  to  make  his  umpirage  on  or  before 
the  firft  il.iy  of  Michaelvias  term  next ;  and  fuch  award  or  urn* 
pirai^e  was  dirtcUd  by  his  Lorc^fliip  to  be  performed  by  tfce  faid 
parties,  and  to  be  made  an  oidcr  of  this  court ;  and  no  bill  in 
any  court  of  equity  was  to  be  brought  againft  the  faid  arbitra- 
tors, or  umpire,  and  the  injunction  was  ordered  to  be  continu- 
ed in  the  mean   time. 

(1)  S.  C  a/f/f  2  vol.  141. 

Cafe  93.  Pad  and  Others  verfus  Bathurjl^  y^Iy  1745. 

/  ^^Ir^l?^        nP  "  ^  ''''"  '"''^^  brought  for  an    account  of  the  perforal 

/^ C^S^.  Zfy^  J[      ^(^j^g  Qf  ^Yic  tcftator  Edward  Bnihurjl^  and  tJiat  it  m^\ 

be  applied  in  a  courfe  of  adminiftration   towards    payment  01 

the    plaiiitifi'^s  creditors,  and   in  cafe   the  fame  Ihouid   be  in- 

fufficient   for  that   purpofe,  that  an   account  might  be  taken 

of  the  rents  of  the  real   ell  ate   of  the  tcftator,  and   fo  much 

fold   as  might  be  applied    in  fatisfaftion    of  the  debts  of  tl'^ 

plaintifls. 

>f.  had  a  power        One  point  in  this  caufe  was.  Whether  a  power  to  charge* 

Lt  BJoIfeVon™     ^"^  ^f  money,  viz.  5000/.  on  land  either  by  deed  or  will,af*^ 

«  l4nd,  by  deed 

or  will,  anu  executes  ic  by  a  voluntary  deed  ;  the  couit  io  favour  of  tli'e  crcdicort  of  ^.  wUlconfiJ'' 
it  ai  perfonal  jficis,  and  iay  hold  of  it  for  their  benefit  (i). 

ri)  V'uL'  Balntonv,  Ward,  ante  2  vol-  172,  and  ihc  cafes    there  cited  in  "^^ 

n 0 1 1 .     In u^ hun  v ;  Troui htoiij  foft,6^6» 

which 
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had  been  executed  by  a  voluntary  deed  of  the  i6th  of   J^^^^  ^* 


Batmubst. 


1738,  (hould  be  confidered  as  perfonal  afTets  ;  and  a  cafe 
ed,  where  it  was  faid  Lord  Ta/bct  was  of  opinion  that  it 

Brown  the  King's  counfcl  faid,  that  it  was  a  very  ex- 
nary  determination  ;  but  Lord  Hardwicke  declared  he 
lay  hold  of  it  for  the  benefit  of  creditors,  and  ordered 
:  referred  to  the  Matter  to  take  the  accounts  of  the 
rs  of  Edward  BcUhurJl^  and  alfo  of  his  perfonal  eftate, 
lat  the  fame  be  applied  in  payment  of  the  debts  in  a 
of  adminiftracion ;  and  his  Lordihip  declared,  that 
endants  Lutman  and  U^yat  and  their  wives,  who  claim 
nefit  of  40CO  /.  for  their  wives  by  the  fettlcmcnt  of  the 
made,  before  marriage,  which  has  been  edablifhed  by  a 
,  are  not  intitlcd  to  the  benefit  of  the  fum  of  5000/. 
the  truft  of  the  term  created  by  the  deed  of  the  i6th 
f^,  1738,  but  being  made  fubjedi  to  the  tcftator's  ap- 
cnt,  ought  now  to  be  confidered  as  part  of  his  perfonal 
(0. 

(1)  Reg,  Lib.  B.  1744.  foL  378, 


Jiiiiuary  25,  1744.     Re/jearhigs.  Cafe  94* 

D  Chancellor, 

^  H  E  RE  the  plaintiff  charges  a  fafl:  by  his  bill,  which  whcreaplaintiflf 

is  denied  by  the  defendant's  anfwer,  and  the  plaintiff  «x«»»l»"  onJy 
les  only  one  witnefs  to  eftablifli  it,  though  the  rule  of  the  eftabUOi  a  ka, 
i,  where  there  is  oath  againft  oath  ( i ),  that  the  plaintiff'  yet  the  court 
n  have  a  decree  for  relief  upon  this  faft,  yet  this  court,  ftjj?f[**^^„^th|. 


as  courts  of  law,  will  fo  far  lay  ftrefs  upon  the  evidence  cvidrnce,asU 
nele  witnefs,  as  it  ferves  to  explain  any  collateral  cir-  ^'^"'c*  to  expUin 

°  *^  '  any  collateral 

^^^*  circumltJincM. 

(i)   IValton  \,  Hobbs,   ante  2  vol.  19.  and  note. 

Albenhurjl  vcrfus  James y  February  3,   1745.  Cafe  95. 

\  E   bill  was  brought    by  the   plaintiff,    a  mortgagee,  The  defendant 
againd  the    defendant    to    redeem,  who  had  one  puny  *^«  affigncc  of 
:nt  and  two  prior,  which  he  had  taken  an  affignment  of  ^jjich  ww'pnor 
fame  cftate,  and  for  an  account  of  the  rents  and  profits  in  point  of  liaie 
prcmiffcs  in  queftion,  and  for  an  affignment  of  tlic  two  J^^^'jg^if  "jfl^*! 

*ntS»  t'iklcd  to  hivc 

iiitertft  on  'S\z 
whole  money,    the  accumulated  fum  which  he  paid  for  tliGfs  two  jud^nicnlib 

>peared  in  the  caufe  that  the  defendant  had  taken  in  the 
rior  judgments,  by  the  defirc  of  the  plaintiff,  who  was 
.e  to  do  it  himfclf. 

R  3  Lord 
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AsHivHUPiT       Lord  Chancellor, 
V.  Jamei.  rpi^g  g^^  queftion  is,  "WTiether  the  defendant  is  intitlcd  to  have 

intereft  upon  the  whole^oney,  the  accumulated  fum  which  he 
paid  for  the  two  judgments  alFigned  to  him  prior  to  the  plain* 
tiff's  mortgage. 

The  fccoud  queftion  is,  Whether  the  profits  the  defendant 
had  received  upon  all  the  three  judgments  fhould  be  applied  by 
him,  or  only  fuch  prolits  as  he  had  received  by  virtue  of  tk 
two  prior  judgments  afligned  to  him  by  Thomas  Price, 

As  to  the  firft,  I  am  of  opinion  the  defendant  is  intitJcd  to 

have  intereft  upon  the  whole  fum,  principal  and  intereft,  though 

not  upon  the  general  rule,  but  on  the  particular  circumftances  of 

this  cafe. 

Where  a  trort-        '^^^^  general  rule  is,  Where  a  man  makes  a  fccurity  on  xnorl- 

fiage is  afligned    gage,  and  there  is   an  arrear  of  intereft  thereon,  if  the  incum- 

with  the  con-     brancci  afligns  the  fame,  with  the  concurrence  of  the  mortgagor, 

mortgagor,  the    the  intereft  paid  to  the  mortgagee  by  the  afligncc  fliall  be  taken 

intereft -aid  to     as  principal,  and  carry  intereft  (i)-,  but  where   it  is  afligned 

by^i^rfllgnw    wi^l^out  the  confent  of  the  mortgagor,  the  afEgncc  muft  take  i: 

ftaii  be  taken     Only  upon  the  fame  terms  with  the  afliguor  (2). 

as  principal, and 

carry  intereft  j   otberwlfe  if  afligned  without   the   inortgag<»r*s  confent. 

This  general  rule  admits  of  diftin£lions  upon  particular 
circumftances. 

Here  is  an  eftatc  to  be  fold  by  virtue  of  a  decree  of  this  court, 
and  the  defendant  is  reported  the  beft  bidder.  From  that  time 
lie  had  as  much  reafon  to  confider  himfelf  the  owner  of  the 
equity  of  redemption,  as  if  he  had  been  a  purchafcr  of  it  upon 
articles. 

It  is  the  fame  as  if  being  confirmed  the  beft  bidder  by  au- 
thority of  this  court,  where  all  the  incumbrancers  agree  the 
defendant  ftiall  be  purchafer,  and  he  takes  an  ailignmcnt  of 
all  incumbrances  by  the  confent  of  parties  intitled  to  the  eftate, 
and  therefore  he  is  a  creditor  for  the'  whole  principal  fum : 
their  confent  is  the  fame  thing  as  if  they  had  been  made  par- 
ties to  tlic  aflignment  \  this  is  ftrengthened  too  by  what  is  fworn 
in  his  anfwer,  diat  he  defired  the  plaintiff  to  take  tliem  in, 
but  he  not  being  able  tp  do  it,  requcfted  the  defendant  to 
take  them  in. 

If  the  purchafc  had  gone  ofF  on  the  default  of  the  defend- 
ant, I  fliould  then  have  thought  he  would  not  have  been 
intitled. 

1  am  of  opinion  for  the  plaintift^on  the  fecond  queftion. 
[  272  3        Three  judgments  upon  this  eftate,  though  defendant  was  2 
puny  incumbrancer  upon  one  of  the  judgments,  being  fubfeque&t 
to  the  pUintifPs  mortgage  upon  tlie  fame  eftate. 

(i)  Smith  V.  Pcmberten^  1  Cha,  Ca.  {2)  Porter  v.  Huhhart,  ^Cha.  Ref-J^* 
67.  Chamhalaitt  V.  Chamberlain^  ibuL  Earl  of  Macdfsjicld  V,  Flitwif  \  V(^ 
258.     Cioikmn  V.  Uencbmon,    z  Ffrn*     i08» 

us-  ^ 


the  lime  of  Lord  Chancellor  Hardwicke.         ^  aya 

or  judgment  creditor  had  continued  in  pofleflion  of  Aiiiikho««t 
,  he  would  have  been  intitled  before  the  mortpacce,  but  ,  /•  J^****- 

•     ^    i-r  rr  c        i         rv  i  •      •     ,  A  ludgmwit  cre* 

)t  continue  m  "poireilion,  tor  lie  aihgns  his  judgment  ditor  in  poffef. 
endant,  and  gives  him  pofTcflion,  then  the  defendant  fion  of  the 
id  to  receive  the  pollbllion  from  the  dates  of  the  af-  *?!'!^^**P'^ 

^   ,  to  a  mortgagee, 

►f  that  judgment  or.ly.  aflignshis  judg. 

mcnty  th?  uf- 
n3n  19-  from  the  ditc  of  chc  aHignment  only^  but  the  rents  he  hat  received  (ball  be  de«lu^- 
:  ihill  be  rejiorted  due  to  him  for  priocipaly  inccreft  and  coft*. 

if  he  had  extended  his  own  judgment,  he  would 
.  right  to  have  retained  the  profits  received  upon  his 
menf,  but  as  the  cafe  now  ftands,  the  defendant 
I  an  allowance  for  the  profits,  therefore  let  the 
:  what  is  due  to  the  defendant  for  the  fum  of   260  /• 

paid  by  him  to  Th$mas  Price  on  his  affigning  the 
lents  to  him,  and  for  the  inrcreft  of  that  fum,  and 
:e  intereft  for  150/.  part  thereof  being  tlie  original 
jm,  after  the  rate  of  5  /.  per  cent,  pit  anrin  and  for 
ning  110/.  13/.  9 J.  after  the  rate  of  4/.  percent. 
id  take  an  account  of  the  rents  and  profits  of  the 
n  queftion,  which  have  been  received  by  the  defcnd- 
hat  (hall  appear  to  have  been  received,  to  be  deducted 
at  (hall  be  reported  due  to  him  for  fuch  principal,  in- 
cofts  \  and  on  the  plaintiPs  paying  unto  the  defend- 
hall  be  remaining  due  to  him  for  fuch  principal,  in- 
coils,  he  is  to  aflign  the  iv»'0  judgments,  and  deliver 
on  of  tlie  faid  eftate  to  the  plaintiif. 

Pollexfen  verfus  Moore^  February  5,   1745.  ^^ /&^^  'c$^.^^J&& 

Thomas  Moore^  in   his  life -time,  agreed  to  purchMe  mJZ^  d  toj^  ■ 
the  plaintiff  an  eftate  called  Orchard  in  Somerfctfmre^  purch.if.-  an*AiA»*^ 
.  but  died  before  he   had   paid  the  whole  purchafe-  nhi^tf^i^^y<<nm/?! 
IfoorCj    by  will,    after  giving  a  leizacy  of  800/.    to  i-icoLbut  died^    A^ 
lant  iiis   fifter,    devifes    the     eftate    piirchufcd,    and  Wfrthtbjd       J 
Tlonal  eftate,    to  John  Kempy    and   maKCs   him  nis  J,^,^^J  ;„  ,.^^..    fyj 

l).  A/,  bywill,  alt'^r 

giving  Soo/.  le- 
:r,  devifes  the  cftitc  purchafed,  and  II  his  prrforal  eftate  to  J,  K.  and  make*  himexe* 
commits  Adet/jftuvit  of  tlie  pe:fucjl>  and  cic^,  and  the  purchifcd  cflatc  defcends  on 
.     The  court,  to  give  the  legatee  jl  chance  of  being  paid  her  Ic-gacy  out  of  the  pcrfonal 

the  plaintiff  to  LUce  his  fatiifadion  upon  the  rurch;.fc4  clb;$   fb^  the  szmMiict  of  'yjj 
noney.  ^'jSVy^/rar  .*'-  J^rfff4y^^ 

-e  in  his  life- time  paid  334/.  honls  non  of  Mcore,  was  granted  to  "f^y'  w^^ 

part  payment.     The  convey-  Moore  his  filler.     It  appears  from  Mary      ^ 

prepared  and  executed  by  Pol-  Moort's  anfwer,  that  AVw/>  had  exhibited  ^^ 

is  mothAr,  but  they  retained  .  an  inveniory  in   the  ecclefia/lical  courcX/:^ 

rcurity  for  the  refiduc  of  the  and   had  thereby  charged  himfelf  with^^ 

oney.     Kemp  paid  a  further  1481/.    10^.   2  J.  and    had   difchargpd     J^ 

/.  after  ilfaor A  death.    Kemp  ^limfcifof  863/.  81.4  </.    as  paid  to /^o/- 

ice,  and   thereupon  admini-  lex/h:  in  full  for  the  refidue  of  the  pur* 

(  granted  of  his  pcrfonal  eilate  chufe  money.            <^ 

Tfagr,  aad    adminiilration  de  ^    ^  ^^^-^z.^  -''         Mr 


PoLLtxrxN  V. 
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Mr.  ydn  Kemp  commits  a  devaftav'tt  of  the  pcrfonal  cftatc 
ailS  dies,  and  the  purchafed  cftatc  defccnds  upon  BojU  Kmp  hi 
fon  and  heir  at  law. 

Mr.  Pollexfen  brings  his  bill  againft  the  rcprcfcntativc  of  die 
real  and  perfonal  cftate  oi  Moore  and  Kemp^  to  be  paid  the  re- 
mainder of  the  purchafe  money.    . 

'  Mrs-  Moore  the  fitter  and  legatee  of  Thomas  Moore  brings  her 
crofs  bill,  and  prays  that  if  the  remainder  of  the  purchafe  mo- 
ney fliould  be  paid  to  Mr.  Pollexfen  out  of  the  pcrfonal  cftatc  of 
Moore  and  Kemp^  that  flie  may  (land  in  his  place,  and  be  con- 
fidcred  as  having  a  lien  upon  the  purchafed  eilate  for  her  legacy 
of  eight  hundred  pounds  (i)« 

Lord  Chancellor, 

The  vendor  of  this  eftate  has  to  be  fure  a  lien  upon  the  cftatc 
he  fold  for  the  remainder  of  the  purchafe  money,  for  from  the 
time  of  the  agreement,  Thomas  Moore  was  a  truftec  as  to  the 
money  for  the  vendor. 


From  the  timt 
of  the  agree- 
ment for  a  pur- 
chafe of  an 
eftatf,  the  ven- 
dee is  a  truftee 
as  to  the  money  for  the  vendor  (a}. 


^nV^'cd™^*'''  But  this  equity  will  not  extend  to  a  third  perfon,  but  is  only 

to"hc  vcITdo?^^  confined  to  the  vendor  and  vendee  ;  and  if  the  vendor  fliould 

and  vendee,  and  cxhauft  the  pcrfonal  aflcts  of  Moore '7Lnd  Kemp^  the  defendant 

will  nft  extend  ^,jii  ^ot  bc  intitlcd  to  ftand  in  his  place,  and  to  come  upon  the 

Coathjrd  perfon.  ^     r   %     n         -i  rr^  ^T^-ii* 

purchafed  eltatc  in  the  poliemon  of  Kemps  hcir. 

But  then  the  heir  of  Kemp  fliall  not  avail  himfelf  of  the 
injuftice  of  his  father,  who  has  wafted  the  aflets  of  J^/5^r^ 
which  {hould  have  been  applied  in  paying  the  defendant's  le» 
gacy  (3). 

There- 


( I )  PoHex/en  in  his  anfwer  to  the  crofs 
bill  fays^  that  he  did  not  recolledl,  that 
zviy  formal  poflfeffion  was  ever  delivered 
to  Moore  \  and  though  it  was  agreed  that 
Moore  (hoald  have  the  poAeflion  from  the 
time  of  the  contra^,  yet  upon  Moore's 
xcquefthe  (Pollexfen)  had  let  and  repaired 
the  premi/Tes,  and  had  received  the  pro- 
fits apon  Moore* s  account. 
'  (2)  yUe  Chapman  v.  Tanner,  1  Fern, 
267.  Green  v.  Smithy  ante  1  vol.  573. 
Jfalier  v.  Pref^iei,  2  Vef  6iz,  Fordiff 
v.Scrugham^  zxtt^Amh,  726.  Fa^ells. 
Heells^  ibid.  724.  Blmkhurn  v.  Cregfon^ 
J  Bro,  Cha.  Rrp.  420.  Cator  v.  Pern- 
hrcJte^  2  Bro.  Cba.  Rep,  282. 

(3)  His  Lordflnp  direftcd  the  Mafler 
to  take  an  account  of  what  the  plaintiff 
had  received  on  accoant  of  his  purchafe 
money,  and  of  the  rents  and  profits  of 
the  faid  eftates  received  by  him  (ince  La- 
ely  day  1757  ;  and  to  compute  intereft  on 
the  reiidue  of  the  purchafe  money  due  at 


Lady  day  1737  ;  and  what  (hould  appear 
to  have  been  received  of  the  faid  pur- 
chafe money,  and  of  the  rents  and 
profits  of  the  faid  eftates  to  be  applied  in 
the  firft  place  in  finking  the  intereil,and 
then  the  principal  of  the  faid  puixhafc 
money.  And  his  Lord  (hip  declared, 
«'  that  the  refidue  of  the  faid  purchafe 
"  money  and  the  intcrcft  thereof,  ought 
"  in  the  firfi  place  to  be  paid  out  of  the 
*'  perfonal  eftate  of  the  faidThtntasMmt'^ 
His  Lordlhip  then  dircfted  an  accoant  10 
be  taken  of  the  perfonal  eftate  of  JXtwtfJ 
Moore  come  to  the  hands  of  Kemp,  M^^J 
Moore  and  Lord  Oneryy  and  that  what  of 
Moore' %  perfonal  eftate  (liould  appear  to 
have  come  to  the  hands  of  Kxmp  (hould 
be  anfwcred  out  of  fcis  perfonal  cflatc  in 
a  courfe  of  admin iflration;  and  in  ca(e 
it  ihoald  appear,  th at  ilfo0;r  did  not  leave 
aiTets  to  pay  what  (hould  be  fo  due  (or  ihe 
refidue  of.  the  purchafe  money,  andaU 
his  pther  debts ^Jegacits,  and  funeral  t^' 
3  /«:#rc/i 


the  Thne  of  Lord  Chancellor  Hardwicke.  ^73 

•re  the  cftate  which   has  dcfcended  from  John  Kemp^  PoLLtxyiK  v. 
3r  of  Moore^  upon  Boyle  Kemp,  comes  to  him  liable  to  ^°^* 

:quit\  as  it  would  have  been  againft  the  father  who  has 
the  Pf rronal  cftate ;  and,  in  order  tn  relieve  Mrs. 
.viil  cii:cct  Pollexftn  to  take  his  fiuisfadicn  upon  the 
eft?:c,  beca'.ifc  lie  lias  an  cuiiitable  lie:  loth  upon  the 
crfuual  efl:itc,  ^nd  will  leave  this  laft  ivwA.  open,  that 
r,  who  can  at  molt  be  coniidcred  only  as  a  fimplc 
reditor,  may  have  a  chance  of  being  paid  out  of  the 
Fets. 

f  fuch  ncrrcnal  cfl-te  of  Msore  cnmc  to  his   hands,  his  LorJfliip  dcclar- 

1;  fofiicitnt  to  pa*  rhe  famcby  ed.  ih/.t   fuch  di'ficiency    ought    to  be 

the  affcts  of  Kemp  wore  not  made  good    out  of  the  purchafed  cllate, 

>  anfwcf  fach  part  thereof  as  Reg,  Lib,  B.  1745.  fol.  283. 


H'ich  verfus  Hicks ^  November  22,   1744.  Cafe  97. 

[  274  ] 
moved  that    Mr.  John  Applegnih^  the  receiver  of  the  A  ''"'J|^j:^^^'- 
nd  profits  of  the  eltiites  in  queftion,  may  be  charged  of^thcVuinti^, 
pay  to  the  plaint!  tf  intcrcft   for  the  fur  plus  rents  and  who  had  no 
ring   the  time  the  fame  remained  in  his  hands,  and  5."^^i'^"*  ^?* 
e  not  placed  out  by  him  at  interelt.  cut  the  furpius 

of  the  rents  y 
ne  fliould  amount  ..o  i  competent  fum,  on  government  or  other  fecurltics,  having   never 
c  intereft,  according  tj  ti^e  decree,  the  court  dire£ked,  that  he  (hould  p^y  Intereft  at  4/. 
Jie  time  of  the  decree,  illl  the  infant  came  of  age  (i). 

ilegath  was  appointed  receiver  in  1729,  upon  the  i  ith 
?  ^733>  it  was  ordered  by  the  decree  in  the  caufes, 
ceivcr,  during  the  infancy  of  the  plain liiF,  who  had 
mtary  or  other  guardian,  fliould  place  out  the  furplus 
nts  and   profits,  when   the  fame  fliould  amount  to  a 

fum,  ivkh  the  approbation  of  tie  Mti/Ierj  on  govern- 
)ther  good  fccurities,  in  the  names  of  truftees,  to  be 
>f  by  the  Mafter,  and  that  the  fame  fliould  be  paid  to 
if  when  of  age. 
!!!hancellor, 

opinion,  tliat  the  receiver  muft  pay  intereft  at  four 
)r  the  furplus,  rents  and  profits  from  the  time  of  tlie 
February  1 733,  till  the  infant  came  of  age. 

where  tliere  is  no  teftamentary  guardian,  or  any 
inted,  it  is  the  only  care  the  cpurt  can  take  in  fuch  a 
tlie  moil  may  be  m:;dc  of  an  infant's  eftaie  during 

ave  been  feveral  cxcufcs  ma'Ie  for  the  receiver, 
hat  the  exprefs  dirci^Hon  of  the  decree,  is,  that  the 
lall  lay  out  tlic  furplus  rents,  klfc.  ii^ith  the  approbn' 
Mafler  iti  trujlccs'  names  to  be  approved  of  by  him  \  and 

larltf  Lwjdcdi  v.   Church,    3  Bro,  Cha,  Rep,  41.     Sec  A^uams  v.  Cakp 
lo6. 

thcr> 
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Kjckb  v.     therefore,  as  the  Matter  gave  no  diredlionsi  he  could  not  do  it 
J    ''*""•        of  himfelf. 

'isnocxcufe  But  there  is  no  force  in  this  argument,  becaufe  thcfc  worfs 
ih^i^  M  il^'*  *"  ^^  decee  are  merely  of  courfc,  and  tlic  neccflary  bufinefs  of 
«iia  not*givc  ^nj^  Matters  may  bc  fuppofed  to  prevent  them  from  attending  to 
aiaai^ about  cvcry  minute  particular  in  a  decree,  and  it  was  the  duty  of  the 
Ms  duty  to*re  receiver  to  remind  the  Matter,  to  lay  out  the  furplus  reats,  u 
aiindthc  Mafier  often  as  it  amounted  to  a  competent  funu^ 

•o  Jay  eut  the 

I'urf  1U&  renu  when  it  amounled  to  a  competent  fum. 

That  buildings  */ nothcr  excufe  was;  that  tlierc  were  large  buildings  and 
*nd  farms  are  in    f^rms  upon  thc  cttatc,  which  Were  in  a  ruinoUs.  condition,  and 

a  romous  condi-  -  *  »         i  •  i     i         •  V,-        r       i 

tion,  ami  tenant*  vcty  oftcu  tcnaiits  breakmg,  and  that  it  was  neccflary  for  thc 
o/tenbrcakiig,  rccciver  to  kccp  tlic  balance  in  his  hands  for  rebuilding  and  re- 
i^"lux!Ckc!f  -  P**^*»  ^^  f'O^  '^^  accident  of  empty  farms,  which  mutt  coll  a 

ing  the  balance      gOod  deal  in  Jiccklllg. 

\u  hik  Iiandsy  tor 

u  lb  not  :o  be  fuppofed  he  could  exhault  thc  whole  received  from  the  rents  of  tlic  eftate. 

C  *27S  ]         If  I  fhould  allow  this  to  be  an  excufe,  it  would  be  attended 

with  very  ill  confequences,  for  then  every  receiver  of  the  rents 

and  profits  of  real  eftate  would  pretend  repairs  were  neccflary; 

but  it  is  impoflible  to  fuppofe,  though  tenants   are  very  fond  of 

buildings,  and  repairs,  that  thc  receiver  could  in  thuj  cafe  ex- 

hautt  the  money  received. 

The  receiver^     '    ^  ^'^^^^  excufc,  made  for  the  receiver,  or  rather  a  defence  for 

feitihig  the  ac-    him  was,  that  on  the   23d  oi  Augujl  1743,  (the  infant  coming 

oountaancdc-     of  agc  but  two  duys  befofc)  thc  receiver  fettled  accounts  with 

vouchee' to  the   ^^^  plaintifl^,  delivered  up  his  vouchers,  gave  him  copies  of  all 

pialntift  when    the  accounts  pafled  before  thc  Matter,  i*fc.   that    the  plaintiff 

he  came  of  age,    \qq]^q^  ^hcm  over  Carefully,  admitted  the  balance  to  be  right,  and 

and  his  admitting  .,,/.  .,  t-rt- 

t>c  bjiancc,       rcccivcd  tuc  famc  witliout  any  objection. 

anJ  receiving  it 

wiUiou:  ubjcctiont  had  00  weight,  as  this  tranfo^lion  was  two  days  only  after  he  came  of  Age. 

This  does  not  weigh  with  me  at  all,  for  moft  young  gentle- 
men are  apt  to  pafs  accounts  when  they  come  of  age,  without 
looking  into  them,  and  are  tempted  to  do  it  in  order  10  get  thc 
balance  from  the  receiver  into  their  own  hands. 

Upon  the  whole  it  is  very  neceflTary  for  the  fake  of  the  prac- 
tice of  thc  court,  with  regard  to  infants,  that  tlie  receiver  in  this 
cafe,  from  thc  time  of  the  decree  in  1733,  fl^o^W*  for  his  negli- 
gence in  not  putting  out  the  furplus  rents,  pay  intereft  to  the 
time  the  plaintiff  came  of  age. 

His  Lordftiip  directed  thc  Matter  to  enquire  what  fums  of 
money  the  receiver  ought,  or  might  reafonably  have  laid  out  at 
intereft,  for  the  benefit  of  the  eftate,  and  tliat  for  fuch  fums, 
the  receiver  fliould  be  charged  at  thc  rate  of  four  f<^ 
tmt.  (i)t 


(i)  Reg.  Lib,  A.  1744.  fol.  7a. 


M 
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Striblej  verfus  Hawhie^  iJovemler  28,   1744-  CifeoS. 

R.  Neivfiham  moved  for  a  writ  of  afliftancc  to  the  (he-  After  a  writ  of 
TiW  of  drnwall  \  there  had  been  a  writ  of  execution  execution  of  a 


of  the  decree  fcrved  on  the  defendant,  and  there  had  beai  an  *  ^^c'"»  ^^ 

,  '  an  artachment 

attachment.  fcncdonthe 

defendant,  thp 
flaintifrmay  have  an  injun£kion  to  the  defendant  to  deliver  ponTc/Tion,  and  iirxt  a  writ  of  aiiilUnce  ta 
the  Qkci'iQig  comnuodin^  him  to  be  aiding  in  putting  ihe  plaintiix'  in  foU'ciTion. 

Lord  Chancellor,  [  276  J 

Tlicre  mull  be  an  injunction  to  the  defendant  to  deliver  pof- 
feffion,  the  decree  being  for  poflefiion,  and  then  a  writ  of 
affiftancc  direclcd  to  the  ftieriff  conimantling  him'  to  be  aiding 
andaffifting  to  put  therplaintiff  in  pofleffion  (i). 

(0  ViJt  RohertdeaH  v.    Reus,  ante    i      454,     Fonbl,    Tnatife    qf  EquUj    31, 
^^  J43«     /**«  V.  Lord  Baltimore,  1  FeJ\ 


Honeywood  verfus  Selwin,  December  1 74  %.  Cafe  99. 

THIS  caufe  came  before  the  court  upon  exceptions  to  the  ^- g*vciboni 
Mailer's  report.  ydlioWdur- 

ing  6'.'!»cnjo)ing 
the  office  of  or  vhilft  any  body  hcM  it  in  truft  for  him ;  //.  put  the  bond  in  fuit ;   S.  bring* 

*  bill  &r  an  injunction,  and  a  crols  bill  is  brought  by  7/.  to  difcovcr  wliethcr  E.  hcU  the  olfice 
«n  tr»ft  ior  ^^  ^^  infii^ed  in  his  anfwcr  he  was  not  obliged  to  dilcovcr  what  would  fubjcd  him 
to  the  iocapidties  of  the  feveral  afti  to  vacate  a  feat  in  puriiament  on  a  mcmber^s  accepting  a  place. 

The  exception  was,  for  that  the  defendants  have  not  fet  forth  ^  4^^/^ /^^^, 
whether  one  Ever/all  did  not  hold  the  oflicc  of  in     <^   ^       /  ' 

^Tuft  for  the  defendant  5^/71;/;/.  ,  ^    ^     -  -^^ 

*iT*Sdwin  had  given  bond  to  pay  8co/.  a  year   during  his  ' -^"^       ''''^'^'^    'f' 
enjoying  die  office  of  or  whilll  any  body  held  it  in     J^^.^  ^^  ^^ 

^ft  for  him.  ^0^ '>! 

^  bond  was  put  in  fuit  by  Hotieynuood.  t^^A^^.  /  >^ 

Tnc  bill  was  brought  by  Seliuln  for  an  injunftion,  and  the  '^^ 

oofs  bill  by  H.  to  difcover  whether  Ever/ail  held  tlie  olRce  in 
«™ftforSf/w///. 

Mr,  Selfvin  infifted  in  his  anfwer,  that  he  was  not  obliged  to 
oucovcr  that  which  would  make  him  liable  to  tlic  incapacities  of 
wc  12  y  ij  ^.  J,  and  other  a£ls  that  vacate  a  feat  in  parlia- 
'^t  upon  a  member's  accepting  a  place. 

*^itD  Chancellor, 

The  defendant  has  done  right  in  infilling  upon  this  matter  in  The  defendant 
^anfwer,  he  could  not  demur  to  it,  bccaufc  that  would  have  ^j^j^',!;^^  ^^ 
■^admitiiiig  the  fadls  to  be  true.  he  could  not 

have  demurred 
10  this  matter,  becauiechit  would  have  been  admicuflg  the  fads  to  have  been  trae. 

I  think 
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HoNEYwcoo        I  thlnlc  he  is  not  obliged  to  make  the  dlfcovery. 
w.  Sttwxw.  j^  j^^^  ^^^^   objctled,  that  the  plaintiff  in  the  original  biH 

coming   for  equity,  ought  to  do  equity,  and  difcover  whethct 
the  office  is  held  in  truth 
r^77  ]         ^"'  ^  ^^  ^^  opinion  it  has  no  weight. 
^.ftjJlnotbT  It  has  been  faid  thzt  Selwin  might  difcover  whether  ^wry^i^/ 

compelled  even    jj^j  ,^qj  }^qJj  Jjj  j^^j^  f^^  j^j,^  duTine  all  thc  lad  parliament,  and 

todilcoverwhc-      .  ,  .  ,  ,  n-     x   i  •      r         •  i* 

therf.dldnoc     that  this  could  not  aftcct  his  leat  in  parliament  now. 

hold  in  truft  for 

him  during  adt  the  laft  parliament,  as  it  would  AfFe£l  his  feat  now ;  for  at  £*  is  ftiH  In  pofTcffion  of  Ae 

placey  the  Houfe  of  Common*  would  believe  E,  a  truftcc  for  ^.  and  declare  hla  feat  void. 

His  Lordfliip  declared  he  ought  not  to  difcover  even  tliis  ( r), 
becaufe  if  he  did,  upon  an  application  to  t!^.c  Houfe  of  Com- 
mons, they  would  certainly  believe  Evtrfal!^  who  is  ftiU  in 
.pofleffion  of  the  place,  is  a  truftee  for  Se/wn,  and  declare  his 
feat  to  be  void. « 

I  (l)  So  Hdrrijom  v.  SoutbcoUy  ante  i  vol.  S39* 


Cafe  loo.  -'^f^^-     7^h  20,  1745- 

y   Af   y^      /c^^jUA    ^*U  brought  by  fomc  of  the  members  of  a  voluntary  fo- 

^  ^^y/  '      ^    jl!L  ciety  agaihft  others  of  thc  fanjefociety,  lo  fettle  and  adjuft 

y^^  '  fome  difputes  between  them  as  to  the  place  where  it  is  to  be 

holden,  and  other  matters. 

Avoluntiry  ft»-        Thcy  entered  firft  into  this  fociety  in  1709,  and  have  printed 

5**^5^  ^f^\      orders  and  rules   for  the  government   of  thc  fociety ;  among 

Mention  to  pro**'   ^^^  "^cft  it  is  to  be  held  weekly  at  one  particular  viftualHng 

vidcbyaweeWy  houfe ;    upon   the  death   of    the    mafter    of    the    houfe,    the 

fuch"irih"^°'    ftewards  of  the  year  went  away   to  another  houfe,  and  took 

nimbcri  at  thc   boX,   fcS'r. 

Aould  become 

sece^Htousy  and   their  widows,  is  in  the   nature  only  of  a  privjtt  charit)',    and  rot  neccfTiry  the 

Attorney  General  ihoold  be  a  party. 

The  intention  was  to  provide  by  a  weekly  fubfcription  of 
three  pence  a-picce  for  thofe  who  ihoulil  hcctnnc  ncceiEtous 
amongft  them,  thc  lame,  blind,  £5*^.  and  thc  widows,  Wr. 

Mr.  Attorney  General  objefled  for  want  of  his  being  :i  party^ 
as  looking  upon  it  to  be  in  thc  nature  of  a  charity. 

Lord  Chancellor, 

This  is  not  fuch  a.  fociety  as  makes'  it  ncceflary  for  the  Attor- 
ney General  in  bdinlf  of  the  crown,  to  be  a  party,  in  order  to 
fee  the  right  application  of  the  money,  but  is  in  the  nature  only 
of  a  private  charity,  and  therefor*  the  objedlion  muft  be  ovcr^ 
ruled. 
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Lawhy  vcrfus  Hooper,  N^-jcmhtr  19,  1745.  Cafe  lou 

TH  E  plaintiff*  being  a  younger  fon  of  Sir  Thzmas  LciHvlej  Ante i  vol.311. 
deceafcd,    and  intitlcd  to  an  annuity   of    two  hundred  Amb  ^"L*. 
pounds  a  year  for  life,  out  of  tlic  eftate  of  Sir  Robert  Lawley  S.  C.  ckcd. 
his    cider    brother,  (for  further  fecuring   of  which,  Sir  Robert  l^^^^^^^lf 
being  only  tenant  for  life,  had  likewifc  entered  into  a  bond  in  puintiiiwjsia 
the    pcjialty  of  2000/.)  having  by  his  indifcretion,  and  when  thi 3  cafe  ir, titled 
about  ai  years  of  age,  involved  himfclf  in  debt,  and  being  a  arrthltdfc'^.* 
prifoncr  in  the  Fleets  and  (as  he  dated  by  the  bill)  having  no  nuity  he  granted 
means  of  delivering  himfclf  from  a  gaol,  and  the  difficulties  he  oufil^t  to  be  rs- 
laboured  under,  than  by  difpofing  of  the  whole,  or  fome  part  payme^nt  of 
of  the  fa  id  annuity,  he,  by  indenture  dated  the  firft  of  Jufie  1050/.  with  ic» 
1727,    fold  to  Rowland  Daveriant  one  hundred  and  fifty  pounds  p*int"«ft»*« 

rir.i  .  r  iti't.*'^  computed 

a  year,  part  of  the  laid  annuity  of  two  hundred  pounds,  in  from  the  ift  of 
confideration  of  one  thoufand  and  filty  pounds :  In   the  deed  5'"'^'  '737>  ^^ 
there  was  a  provifo,  that  if  at  any  time  the  plaintiff  (hould  dtfire  bu^cnrccled'^tf 
to  purchaf:  hack  the  faid   three-fourth  parts  of  the   faid  yearly  any  fums  were 
rent  of  two  hundred  pounds,  and  (hould  pive  fix  months  no-  ?<iva need  for  the 

^y        r  '  %     n       I       I   r^  ^     I.'  mfuraiice  of  the 

tice  m  -writing  to  the  laid  RoTj/tind  Davcnarti  his  executors,  piaintift"'8  iife^ 
^Cm  and  (hould,  at  the  expiration  of  fuch  notice,  pay  to  ihc  they  Aould  be 
Tiid  Rcivland  Dnvcnaiit^  his  executors,  i^c.  one  thoufand  and  'o^^.^q/^^jc 
fifcy  pounds,  (then  all  arrears  of  the  faid  annuity  being  paid)  the  ^ptrccnt.  in- 
Caid  Ro'wland  Dm^jiant,  his  executors,  t5*r.  would  rc-affign  to  tcrcft  from  the 
the  plaintiff,  or  his  alGgns,  free  from  incumbrances.  ^'^plyinrthc"^* 

After  this  deed  was  ingroffed,  a!id  when  all  parties  were  met  fame  (i). 
for  the   execution  of  it,  Rowland  Davenant  itifided  upon  an  in*       .T^  ^-i 
dorfemcnt  being  made  on  the  back  cf  tlie  deed,  and  figncd  by  the  >    ' 

plaintiff  J  that  in  cafe  the  plaintiff'  fljould  re-purchafe  or  redeem         -^c^^i^ 
the  faid   thrcc-fourih  parts  of  the  faid  annuity  of  two  hundred ^.-^J^,  ^-f  /^ r^. 

pounds,  the  fame  (Iiould  be  upon  payment  of  one  thoufand  and      '  

iifty  pounds,  and  feventy-fivc  poundn,  and  all  arrears,  which  ^    "  yj 

iiuiorfement  the  plaintitT  charged  he  conientcd  to,  by  leafon  Qi^^^^^^^^--^^^^^ 
ill-  Jijirejfed  drcuvijlances  he  was  in  at  tiiat  time.  ^''    '^  -' — ^- " 

When  the  plaintifr' executed  the  afli^-nmcnt  he  was  in  perfect  r^fAC/^  ^fiiy/^ 
health,  and  under  the  age  of  22  years.  ^  ^^/^f^^/j^^^f  • 

Mr,  Rrtivland  j^avenant  received  the  three- foiTrths  of  this  an* 
T^uity,  being  x^oL  per  annum,  to  tiie  time  of  his  ileiiii,  which 
li-.ippened  in  Oifober  1737,  and  the  d».fentlants,  who  arc  his  cxe- 
ViAuTs,  have  received  it  ever  fiiicc. 

\\)  The  principal  cafes  on  this  fub-  li-d,  gi,     A^tf:/;'*:^  v.  9"!^j/7.7;,  /&y.  556. 

3 eft  are  as   follow,    BarnardiftGn   v.  Lin--  licrdty   v.  Acion^     z  Bro,  Cha.    R.p.    J  7. 

fi'^iMte  2  vol.  133.     Stanhope   v.    Co.v,  Hccth::te  \ ,  faKn^r^  ibid.  167.     Gnjpih 

^ii  2  vol.    231.      ffljis   V.   Jcrnc^rn^  v.  6V/;Vy,     '^bu.    179.     In    nolo.     Uid 

*^'^-  151.      Longuet   V.    Sccvj  n.    I    /V/i  P  t\..:or,  \.  M:ni:,   ib.'d    219.     Htiye    v. 

4**2.      Cave) ley    v.   DuAU'\\     pJL    ^41.  S.'jcy^'c.'i,    ^  Bro.  U'a,  Reo,  168.      Witli 

'■'•itrv.  S''e>art/,    j^mb,    18.     Hetvl:    v.  rcTpe».'"l  to  rhc  nature  of  an  cKKiilty  as  dif- 

^■-^•pfntti^  Anb.z^l,     Gzvyjmcw  H.r.tcu,  linguilh-d  fmtn  iijtcnr:tv  fr  nioney,  iicc 

^^'..COa,   Rrp,    I.     Tni'Jzt^  \\    ChiU,  \hi:  EJ.iy  on  U^cs  andlVi^Jh,  p6,  ^(ii, 

'I'he 
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Lawlxtt. 
Hmfkk, 


C279] 


Tht  court  luth 
very  prudently 
■voided  laying 
'down  any  gene- 
ral rule  in  cafes 
of  thiskindy 
beyond  which 
they  will  n«c  goy 
for  fear  the 
fchemMts  for 
exorbitant  in- 
tereft  flaould 
find  <jbc  other 
means  to  avoid 
the  eqaity  of  this 


The  plaintilF  has  now  brought  this  bill  for  an  account  of  what 
was  due  to  the  defctTdants  as  rtprefentativcs  of  Mr,  Davenant^  for 
principal  and  intereft  of  the  thoufand  and  fifty  pounds,  and  of 
what  defendant  had  paid  for  the  infurance  of  the  plaintiff's  life, 
which,  by  his  bill,  the  plaintiff  fubmitted  to  allow  \  and  that  up* 
on  payment  of  what  ihould  be  due,  the  defendants  might  re-af- 
fign  the  faid  annuity  to  the  plaintiff,  or  as  he  ftiould  direft,  free 
from  incumbrances,  with  all  the  fecurities  given  by  Sir  Robert 
La^uUyy  for  the  due  payment  thereof. 

The  defendants,  who  were  the  executors  of  Mr.  Rfiwiani 
Davenant^  infilled,  this  was  a  fair  tranfa£tion,  that  it  was  a  pur- 
chafe,  and  not  a  mortgage,  and  the  plaintiff  was  not  intitled  to 
rc-purchafc,  but  on  the  terms  of  the  deed  and  indorfement :  They 
infifted  Mr.  Rcnvland  Davcnaut  knew  nothing  of  the  plaintifPs 
being  in  gaol,  till  after  the  purchafe  was  agreed  for,  and  faid,  the 
reafon  of  his  infifting  on  the  indorfement  was,  becaufe  no  time 
was  limited  in  the  deed  for  the  plaintiff  to  repurchafe  the  fame, 
which  was  contrary  to  the  ufual  forms  of  fuch  provifoes,  and 
that  it  was  not  worth  his  while  to  lay  out  one  thoufand  guineas 
upon  the  terms  of  being  paid  off  foon ;  and  they  alfo  inflRcd, 
that  one  thoufiind  and  fifty  pounds  was  the  full  market  price  for 
the  annuity,  efpecially  as  it  was  only  fecured  by  a  perfonal  fecuri* 
ty,  in  cafe  of  the  death  of  Sir  Robert  Lanvley. 

Lord  Chancellor, 

There  has  been  a  long  ftruggle  between  the  equity  x>f  this 
court,  and  perfons  who  have  made  it  their  endeavour  to  find 
out  fchemes  to  get  exorbitant  intcrell,  and  to  evade  the  ftatutes 
of  ufury :  The  court  very  wifely  hath  never  laid  down  any 
general  rule  beyond  which  it  will  not  go,  left  other  means  of 
avoiding  the  equity  of  the  court  fliould  be  found  out :  There- 
fore they  always  determine  upon  the  particular  circumftances 
of  each  cafe  ;  and  wherever  they  have  found  the  leaft  tindure 
of  fraud  in  any  of  tbefe  oppreilive  bargains,  relief  hath  always 
been  given. 


court. 


In  this  cafe  th^re  arc  two  queftions  to  be  confidered,  firfl, 
whether  this  affignment  of  the  firft  of  June^  ^737»  is  to  be  con- 
fidered as  an  abfolute  f.tle,  or  as  a  fecurity,  or  loan. 

Secondly,  whether  there  be  any  ground  to  relieve  agahift  it, 
admitting  it  to  be  a  fale. 
A  ftrong  foun-  ^^  ^°  ^'^^  ^***^>  ^  thiiik  (tiiou;^h  there  IS  no  occafion  to  deter* 
darion toconftder  minc  it)  there  is  a  ftrong  foutulation  to  confider  it  as  a  loan  of 
thisasaoan,  moiiev,  and  I  really  believe  in  mV  confcience,  that  ninety-nine 
bargains  are  1"  ^  hundred  ot  thcie  bargains  are  nothing  but  loans  turned  into 
mt-reiy  loans,     this  fliape  to  avoid  the  llatutes  of  ufury. 

but  turned  into 

this  fit  Jpe  tD  avoid  the  ftatute  of  ufury. 


[  280  ] 

There  is  little 


Here  was  an  extravagant  young  man,  who  had  been  twice  m 
prifon,  was  committed   to  the  Fleet  the   2d   of  June  1736,  and 


ri^c*nThe*mcan.  difchargcd"  the  ill  of  November  1736  ;  was  agaiu  a  prifoncr  th;' 

Ing  of  the  word 

redemption  and  repurchafe,  and  in  the  indorfement  are  ufed  promlfcuouily,  which  Jhews  tiie  parties  them- 

lelvci  confidered  u  a*  a  power  u>  icd;:cm. 

7th  of 
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b  1736-7,  and  this  produced  the  bargain:  the  deed 
2  ill  of  June  1737,  and  he  is  difcharged  out  of  the 
rd  :  The  provifo  in  the  dtcd  ufes  the  word  rrpur^ 
t  there  is  very  little  dilTerence  in  reality  between  the 
the  word  redemption  and  repurchafe ;  one  of  the 
K^rrowj  the  defendant's  folicitor)  ufes  the  word  re- 
nd I  take  the  word  purcliafe,  ufed  in  all  the  other 
:o  be  only  a  cant  word,  meaning  si  fale  or  mort- 
le  indorfcnient  on  the  back  of  the  deed  ufes  the 
hafc  and  redemption  promifcuoufly,  which  plain- 
it  was  confidercd  by  all  parties  as  a  power  to  re- 

)je<fled,  that  this  is  not  to  be  confidered  as  a  mort-  There  beinj  n^ 
:  there  is  no  covenant  in  the  deed  to  repay  the  mo-  I'l^lu'^L^^^Tj 

i»r\»"  tir         ^    %     r      '    •  n    P  J  "^    nioney» 

t  objerrion  is  not  well  founded,  for  it  is  not  necef-  dies  not  make  jc 
'/?'  mort;;ajrcs  arc  without  this  covenant,  and  fo  arc  l*^^* '  "*«/?i^  * 

\  ^^         t    \  for  {hi  ff^elA, 

i  mortgages  (2).  andmoftcSpy- 

hoi  J  morr^rtgcsy  have  no:  this  coveaanC 

bjeftion  which  has  been  made,  was,  that  a  man 
Dt  his  fenfes  to  lend  his  money  upon  annuities  for 

may  drop  the  next  day,  and  Ipcaking  abftraftcd- 
ly  on  the  nature  of  annuities  for  life,  there  fecms 
in  this  objection:  I>ut  every  body  knows  that  this 
fin;;  the  principal,  ij  fccured,  by  infuring  the  life 
he  annuity  depends. 

faid  that  every  life  c^innot  be  infured ;  indeed,  the 
:c$  will  require  different  terms,  according  to  the 
they  may  be  infured,  and  it  is  admitted  that  this 
)d  one. 

ire  two  circumrtances  more,  which  fhews  that  this 
and  underftood  as  a  fecuriry  :  When  the  pr.rries 
Jic  deed  executed,  it  was  objected  by  the  icn«lcr, 
)f  the  condition  to  pnrc}i?.fe  back,  that  it  was  made 
me,  and  he  faid  it  was  uiual  to  rcilrain  it  to  a  cer- 

time. 

this  import  ?  It  is  plainly  the  language  of  a  Icrdcr 

money  :  Anoihjr  circuirjilance  i*?,  that  he  infixed 

lent  of  feventy-five  pounds  more,  and  would  lave  fix 

:;  the  confequcnce  of  iKib  was,  that  he  would  have 

id  out  another  hand  to  take  his  money,  and  would 

for  his  money  durii^  ihofe  fix  months,  but  upon 

2venty-fivtf  pounds  more  he  might  redeem,  which       [  281  ] 

,  as  faying,  you  (liall  gi\c  me  fix  mouths  notice, 

months  of  the  annuity. 

upon  all  the  circumilanccs,  I  think  tliis  wa,>»  and  Liri  Tlard:tf:ch 

as  a  loan  of  money,  turned   into  this  (Ir.ipe  only  0^ ^pinj"^ «ii •' 
r     f.  Ill  t  •    1    T  »  '    the  JiJFtrcnce 

itute  of  ufury ;  but  1  do  not  thin'c  I  iirn  under  any  inthcvaiucof 

(ity  to  determine   this  point,  for  I  am  of  opinion,  a.mu-cics  for 

h  an  agreement  as  this  court  ousht  not  to  fuller  to  ^"c'*  own  if  •? 

»  ,   ,  _  o  a-irt  that  o|  a.io* 

t  as  an  aulolutc  fale.  tip-r,  hjs  been 

entirely  ciuf.  J  bf  :!ic  ds.ilcrs  in  thcie  aniiuiiie)* 

J.  343.  (2)  FiJe  Yates  Y*  Uamhiey^ante  2  vol.  363. 

An 


28 1 
Lawley  ▼. 

HOOPEK. 

The  vAr'uiion  of 
the  term  was 
taking  advjtnt- 
ag?ot*thc  plain- 
tift'iidlftrcrky 
and  intedti  the 
vhclc  calc,  the 
Xh'j  agreement 
ought  to  be  to- 
tally fct  AliJe. 


t    282    ] 


CASES   Argued  and  Determined 

An  objeftion  was  made,  that  grtater  inconvenience  would  fol- 
low from  I'uch  a  determination  as  tKif^  becaufe  it  would  cbligc 
all  annuitants  of  thir.  kind  to  fell  ahiolurcly  ;  but  I  think  no  incoo- 
vcnience  of  iliis  fort  will  cnfuo,  it  will  rather  hinder  fuch  ao- 
nuicants  from  felling  at  all;  and  I  bdicve  in  my  confciencc, 
that  the  diflerencc  which  is  now  mr.tlc  bi;twcca  the  value  of  an- 
nuities for  one's  own  I'tc,  and  that  oi  anotlier,  has  been  cniirdj 
caufcd  b^  ihc  dcakrii  iu  thcfc  annuitirs. 

But  cnnfidcr  the  circumflnnccs  of  this  cafe,  fuppofing  it  a  fak, 
thcro  was  no  prctcnf:-:  **or  the  addition  of  75/.  this  was  not  an 
jntcrcft  which  was  grciwing  better,  on  the  contrary,  every  year 
file  plaintiiT  lived  it  was  gvowinj;  worfe;  and  ytt  he  is  made 
to  agree  to  pay  7  5 /.  more  for  the  rcpurcbafe,  as  if  the  annuity 
was  wonli  more  after  three  years  of  his  life  was  fpent,  than 
it  was  at  the  time  of  liic  purchafe  :  The  plaintiff  was  then  a  prip 
foncr  in  tl-e  i^Vt/,  and  in  diftrcfs,  and  was  forced,  to  fubmit 
ro  thv-fc  tcrn\%  he  could  not  then  oppofe  them,  and  therefore  I 
coniidtT  riiC  \  ariation  of  the  terms  of  the  agreement  as  taking  ad- 
\:m  ij:c  of  his  diftrtfs,  a  variation  for  which  there  was  no  pre- 
ty :  j'.\  ar.d  a  nioft  unreafonabic  thing :  If  then,  this  was  unrcafon- 
ui)li\  it  inf.cbs  the  whole  cafe,  and  the  relief  muil  be  by  fetting 
;.rde  the  wiiolc  agreement. 

'riivrcfne  I  declare,  that,  under  the  circumflnnces  of  this  cafe, 
\]\c  pLuntitl  iij  entitled  to  a  redemption  of  the  fum  of  one  hua- 
i'.::d  ..r.d  fifiy  pounds  ?.  year,  part  of  the  annuity  of  two  hundxcd 
jTOunds,  aiilgucd  to  the  defendant's  .tellator  the  firft  oijune  1737» 
and  that  it  ought  to  be  reccnvcyed  to  him  upon  the  payment  of 
thi;  film  of  105 '.-/.  v.iih  the  legal  intereft  for  the  fame  ;  andletit 
be  rcKrnvd  to  the  Mailer  to  compute  intereft  upon  thefaid  fum, 
at  thi-  r.itw  oi'  5  per  r<  v*.  from  the  firft  of  Juti^^  ^llli  and  let 
\\\\.\  e:iCjUir?  whether  any  thing  hath  been  paid  by  the  teftatorin 
1:1 .  Iir;-ti!V»c,  or  by  the  defendants  fmcc  his  deceafe,  for  theiiiftn^ 
aiioj  of  the  piainritPs  life  -,  and  let  what  fliall  appear  to  have  bcciii 
or  ihall  be  rciii^tiiMy  (o  paid,  be  added  to  the  principal  fum  of 
OT\-  tiiour.ind  and  firiy  pounJs,  and  carry  intereft  at  the  fame 
ft.te  from  i!ic  refpcctivc  timcu  i)f  paying  and  advancing  the  fame; 
kt  him  alio  take  an  account  of  all  funis  of  money  received  by  the 
dc:!vi:'iaiJts'  tettator  in  his  li-o-timc,  and  the  defendants  fmce  his 
deceale,  upon  account  of  the  faid  annual  fums  of  one  hundred 
and  fii'iy  pcunds ;  and  Lt  what  fhall  be  lb  found  to  have  been  re- 
ceived be  applied,  in  the  firft  place,  in  payment  of  tlie  inicrefi: 
of  tlie  f.iid  lum  of  one  tliouiaiid  and  fifty  pounds,  and  afterwards 
in  linking  il;c  princlpu! ;  and  if  it  Ihall  appear  that  tlie  defend- 
ants arc  over  paid,  then  they  arc  to  repay  and  refund,  and  the 
defendants  arc  ro  rcconvcy  the  faid  annual  fum,  or  annuity  of  cnc 
hundfied  aiul  fifty  pounds,  free  from  all  incumbrances,  by  the 
defcnilants  vi  liieir  tellator,  in  fix  months  after  the  Maflcr  ^\^ 
have 'made  his  report,  and  at  fuch  time  as  the  Maftcr  fliall  appoint^ 
and  deliver  up  all  deed>,  ^c.  and  in  default  of  payment  by  tb^ 
pluintilT,  his  bill  to  be  difmliTjd  with  cofls  (0* 


(0  i?7.  Lib.  B.  174;-  f^'-  ^04. 


in  the  Time  of  Lord  Chancellor  HardwickJ.  2.2 

7.  B.  Tt  was  urged  for  the  defendant?,  that  they  ought  to  be  I-awlit  t# 
wed  for  the  infurance  of  the  plainiilY's  life,  tliough  it  was  not  .j.j^^  cour^^wiU 
lally  infured  ;  but  Lord  Chancellor  would  not  al'ow  it ;  and  iiotaiijwany 
alfo,  he  decreed  this  redemption  as  above,  without  eofis,  thint  on  account 

*  or  iniu.-inci*, 

unlcfs  tile  life  be  uctua!!,.  i.; lured* 


Sheffield  vct{\xs  Lord  Orrery  and  ot/:tTSf  Z)<r/'/;i/rr  4,  1745.         Cafe   102. 

»ORD  Chancelloti, 

tlus  cafe  the  end  of  the  hill  Is,  to  have  the  benefit  of  a  trufl:  y./j.v  D,efP. 
rrcated  by  the  will  of  J :/j:j  Du!;c  of  Burkinvbafn/hiyey  rcLit*   b''^"!;willi-..v-, 
to  Buckingham-hctife^  the  plclures,  itatucs,  and  otl»'.:r  parts  of  r.i.v!e  V?n  nor 
perfonal   eftate;  and  alio   for  the   rents  and  proliis  of  ccr-  d-u^lr.ciofmine 
cftatcs  called  Pimlico,  received  fi::c;c  the  death  of  Duke  Ed-  '^'^ •''->: to i.ave 

'  .ir  a!i\  Ui-uc-lnc 

'«•  bli  iii-.jioi'iny 

cf:Ud  biljiad 
I9  infnch  cafe  of  their  dying  thii:,  without  leaving  any  iiTue  behind  thrm>  I  \v:ll  .-.ii.l  .Ihrtt  ihit 
liS  Ilerhirt^  and  his  iiiuc,   inuilh'.v«:  :iH  i.iy  el^.  ti!.     1  ic  ilinitatkn  i^t^er  to  Cu.lrIc^  H;:rb':ir«  m-tm 

lie  whole  depends  upon  the  condruftion  of  the  will  of  Dukey  .;      e>fe**>'-^^*'y 

r,  and  two  general  qucRions  arife  thereon.  '',— C^ 

irft.  Whether  the  whole  of  Budi/ii'h.nn^hotffey  or  any  '^'^^t^/^.^,^^.^'^/' 
£of,  is  freehold  I  For,  if  fo,  it  is  admitted  it  belongs  to  the  .   j,  « .^^  //.  ^^^ 
itilF.  ^^'y^jL-^—.   ^    ^^ 

he  fccond  general  queftion  is,  fuppofing  the  whole,  or  '^'^'i/f^^^,^c.£^y^' ''''     ' 

thereof,  to  be  leafehold,  whether  by  virtue  of  the  limitation*     y  .  /  /yj 

ic  will  of  Duke  Johu^  it  did.  .on  the  death  of  Duke  Edmund/-^    ^/*/^'*<       / 
-vcr  to  Mr.  Sheffield.  ' 

put  the  couui'el  upon  arguing  this  point  firft,  to  prevent     t  2Sj  J     ^^l/^ 
jnce  and  vexation;  for,  if  this  houfe  is  well  limited  to  Mr*  ^yv^^f        ,  t/"^ 
^«A/,  whether  it  is  freehold  or  leafehold,  then  all  quelHons/    .^  .y^^^ 
rthcr  in  refpeft  to  its  being  freehold  or  leafehold  are  unnc-      ^    j^y4  ' 

The  claufes  hi  the  will  on  whieh  this  queftion  immediately       ,jV<'""*"  ' 
ituds,  are  the  claufes  marked  N^.    2,  /],  antl  9,   as    to  the  ^    '  / ,r''-- 

ufesN^.  8  and  14,  ihefe  arc  only  made  \;fe  of  for  argument        ,  y.^'"'/    ,  .:..-. 
1  explanation,  or  taken  up  by  way  of  objccSion  :  The  claufes  ■^.  ./y'y 

I  as  follows  :,  '  '  '     "   '  S' 

SftTw/i  cl a ufe.     •*  In  the  fivH:  place  my  will  and  mcanlrg  ij,  y,^a^^ 

llut  my  dear  wife  fliall  hi'v-.*,  during  her  life,  my  new  l>uilt:  //y///^^7  -  ? 
•  houfe  in  S/.  jfama's  Prrh^  with  tiie  two  wingij  adjoininir,  ^  ^,  /'^^^V"'  / 
'  and  all  the  liablcs,  garden,  courts  and  gr»  cnhciiiL^  tliercnnio 


^/-' 


*  belong! Jig,  with  all  my  oU   and  walL-r-coKuired  piclures  ::r.d     ^/^  ^<,.  r  ^"""^^^y 

*  ftiluci  tlierein,  except  v/hv.t  1  ihall  particularly  mention  and  ^  "'^y  y^  t'.-  ^/ 
.  gjvc  away  cthcrwife,  cither  now  or  here'-ifter  :  but  1  \\\\'<i  all       /^     ^'^^       /' 

"^ef;  things  anxi  this  hr.ule  r.lfo  bv-forc  nicntioned  for  her  life, 

^^this  exprtjs'condlilon  c/.'A',  thai  :f  jny J\iul  'itufj  p.iil  i.-r.rry 

.  ^«w,  tLn  my  ivitl  and  ritcanir.g  is,  that  viyjlud  /.-^.'//O  ^iviih  the 

(i)    Vidi Ihdg-Jhn  V.  Bi'Jf.y^  ante  z  vol.  89.  note  !.' 

^01.  m.  S  ^'  faJ 
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2R3  CASES  Argued  and  Determined 

SHirriELDv.  ^^  f,vd  tnvD  HVings  hf:>rc  mentioned^  piciures  and  JlalueSypllp 

Ld.  Okrery.    ,,  j-.y^^jiih  /5  „jy  Mjifon  and  his  ifucy  and  if  all  his  iffucmak  04 

,*  (lie,  then  to  my  cldcft  l!auglitcr  and  her  ilTue  ;  and  if  1  leave 

/^  ^  **  no  lawful  iiTuc,  then  to  ;i  certain  youth  called  6/wA-j  jfifr^, 

^^/  '       ^  0^^ ''  ;  ,^  now  U!Kicr  the   tuition  of  INlonfieur  Brt'zy  at  Utrecht^  andif 

'<tf.^*  ■•  .  ../ -p-'*^'  '^'  *"  ix  fiioiild  die  without  ill  Lie,  then  to  my  two  natural  daughten 

^  /^^'  •*  5.7/7'//  iind  Chc,yiAU\  now  at  fchool  in  Ckelfca. 

The /l/.r/A 'cuiufo.  "  In  the  next  place  my  v/ill  is,  that  my 
**  clilcli  Ton  and  Iiis  ifTue,  nnd  if  he  leave  ncnc,  my  eldcft  daogl^ 
*'  tcr  and  her  illue  lliali  after  my  death  have  ail  my  whole  elbiie 
<*  real  and  perfon;*!,  except  ilill  v/liat  1  have  given  ihustoraf 
**  dear  wife,  and  fl'iall  p;ivc  by  other  difpofitions  to  her,  or  V 
*'  any  other  ufes,  or  to  my  natural  children. 

The  ;/'////'  cl.iiife.     "  If  I  Ihonld  he  fo  unhappy  as  that  nofc 
"  Ultimate  fon  nor  dp.ughtcr  of  mijie  (liall  live  to  leave  at 
*'  time   the  b!ti!:?v.;  of  any  child  hchind  tliem,   in   fuch  cafe 
«*  ih'.'ir  dyi!>g  iliub  without  leaving  any  ir/uc  behind  them,  I  wl 
"  niid  ilirei'l  il  tr  the  bcfuif^-mentioiiLd  (hir/ij  Hahrt  and  Ul 
*'  ifllie  Hull  have  all  my  eilate   b'^th   real  and  pcrfonal,  juftii 
**  the  f.ime  m.i'mcr  .\nd  wiili  tlie  l*ime  reflriclions  and  cxcepliort 
**  as  I*)  my  v.-ifo." 

The  principal  ffi-.c .lions  v.hich  arile  under  this  general 
are  tlule  \\\\\\\ 

Firj}^  Wh-jtlier  by  the  fv  roi';d  cl.iule  the  houfe,  piclurss  ai 
ftatu*:.-.,  are  abftduti  ly  devilt  d  in  :il]  events  to  Duicc  Edmund^h 
tovvc^ive  no  rellridlion  or  alteration  Irom  the  feveral  other  ci 
in  tbe  will. 
[  284  ]         .SV« .  Wv,  Whether  the  ho'iA-,  plftures  and  (latucs,  mcntiOM 
in  trie  fecond  claufc',  are  eomprifeu  in  the  4th  and  QthclauliEt 
or  net, 

/av;/'.;,  SiippoMSig   thi;y  arc   ccmprifed   in  the  4th  and 

rlnule-i,  wheil-..r  I'lf  limitatitn  ib.citin  ei.Mitained  to  Mr.  Sifft 

x;i  v.arramed  by  *l.e  rulcb  of  Ir'W,  <'r  ib  too  remote  ? 

]^.6:x'.{c^*]\st        As  to  the  lirfl:,  It  was  iuiWlcd  for  the  defendants,  that  ill 

1.;-,  wi:\.- iluii       is  ;•   dcvifc   to   tiic  Diieliers  durin;;  Iior  widowhood,  and  the 

i!^  \*«\^7ir'^'  iiVitation  tu  Duke  £V.«.v;;J  was  to  take  place  either  on  them 

flit  i.(  w  l»i:i!C  1         I         "    t       T'x         1       •  -1  • 

houicin  >.'.  ri;i^e,  or  deatli  oi  tlie  JJutchtis  ;  and  it  it  be  allowed  this  18 

7j'«"'^^*-'''*»  cllatc  given  to  the  Durchcfs  during  her  widowhood,  it  is  a  vcfti 

onto'bXi'biJ  r^'i^inndcr  in  Duke  7rV/;.v-W,  and  tlie  limitation  to  CAir/es  Hcrkk 

bu:  on  ihi?   "  istoorcmotc:  On  the  otlier  fde  it  was  infiiled,  that  this  da* 

es;:.i.condI-  n^jiit  be  coiillrucd  according  to  il:e  wonls,  and  that  no  cllatc^ 

ihjii'  mv.ry  ^^^  veflcil  ill  Dukc  liJuiuTidhwi  c:i  tiic  contl:igency  of  the  Dutchcfsjl 

■irjin,  then  marriage. 

that  ll:-  haufe* 

Cr.  i:...llfeo 

/onhv.itli  to  It:  rlUft  fn  nnJ  hisiilac,  and  If  all  I.!.  'nVuc  tr..!.  T:  ■:;  cie,  ihcn  to  his  cldcft  tbugbter 

Jirr  i..'ti--}  .»:iJ  iiun'l.i>5,  if  I  1.:jvc  no  I.  v.lui  miu",  1=)  U,:-.ci  iu,:tj:^  j:.d  if  he  die  wiihuuc  iflue,  tbi 

fi ,  (Si.  I'i'.i  U  ti'-.tJ  vtjit*i  rtmaimlir  in  ibc  thecUuJt  J.k,  U:  j^.  r,:;!'j^,f.i  t..r,  crj  t$  itiU  iftti  en  titvift^ 

tit  i i.'K::vr tr.,:t iji-i; mg^ui» 

I  am  of  Opinion  tliat  upon  the  whole  will  the  liniitation  10 
Duke  Edvaufid  was  but  a  contingent  remainder,  and  to  take 
ciilcl  only  en  the  DutchcL't  marrying  again  \  the  words  are  up- 

01 


.w   w.td  iK>i  eriiv^iiLj  ana  iiic  l^  ■. ..  iLii..ii  iii    ur.  c 

iS  to  the  pvcfcnt  point,  \v.:s,  :is  the  cor.ii  ;Li;cncy  u-^o  whidi 
'ife  to  her  was  to  t.ike  pl-.icj  never  Ij^ppened,  whether  the 
to  the  wife  of  t!ie  tliircl  part  was  good.  Lord  ILirrurt 
:d  his  opinion,  that  the  dcvifi  was  ^ood ;  the  ground  of 
nion  wasj  tliat  the  word?:  'iiould  be  conllrueil,  as  if  they 
en,  if  fiieh  cliild  fail  b.  "^  .^  it  wiis  21. 
*reau  \^ri\xs  FiffiercrM  (i),  before  1, oul  H.irJinuhey  Eajler 

745.     This  cafe  was  dctormined  nearly  upcn  the  fame 

fcut  tJie  penning  of  that  will  was  fo  very  particular,  tliat 
:edciit  can  be  drawn  from  thence. 

on  verfus  Cutler,  Ritymond  42^,  and  in  Shoiverf  and  in  3 
ij.  under  the  name  of  Luxford  verfus  Cheeky  the  cafe  was 
hhn  Qmrch  bciri;:  feifcd  in  fee,  having  four  fons,  //w.;/- 
\ahtrty  Anthouyy  and  Johiy  made  his  will,  and  there!))' 

his  eilate  to  his  wife  for  life,  if  (he  do  not  marry  again, 
the  do,  then  that  his  fon  Hnttiphry  (hould  prefently  after 
her's  wwrr/fl:^^  enter  and  enjoy  the  premifles  to  him  and  the 
lalj  of  his  body,  remainder  to  tcllator's  other  fons  in  like 
:  with  remainders  over  ;  the  teftatov  died,  the  wife  enters, 
s  without  being  married,  the  plaititiif  claimed  as.  the  right 
the  tcftator,  being  his  grandaughter  5  the  defendant  claim- 
[cir  ipale  of  the  body  of  the  tcftator :  The  qucftioa  was, 
T,  as  the  wife  never  married,  a  good  eftatc-tail  was  creat- 
he  will :  the  court  held  it  was  a  good  intail,  for  tliat  by 
ale  fcopc  of  the  will  it  appeared  that  the  tcftator  inrci^dcd 
:I,  and  rather  than  the  intent  of  the  teftator  fliould  be  dc- 

the  court  conllrued  the  words  in  fuch  a  manner  as  to 
:  an  intail.  Thus  it  is  reported  in  LevJnz  ;  and  Raymond 
:o  have  reported  his  own  argument,  r;«rher  than  tiiat  of 
Ti :  niis  is  the  ftrongcft  cafe  cited,  but  differs  materially 
le  pref''nt.     The  penning  is  different ;  there  after  the  de- 


[=185  ] 


29;  GASES  Argued  and  Dctcrmiflci 

SKzrriztnv.   to  differ  in  fubllancc  ;  there  were  no  words  in  that  wlllwluA 
Ld.  ORa»»v.    ^^^j    fuhihntiatc  the  tcftator's    intent   without  conftruing  it 
an  eftate-tail,  othcrwile  the  relator's   intent  would  have  been 
nunifcftly  defeated  :  The  court   therefore   was  conftraincd  bj  ^ 
ncceirity   to  make  furli  a  PoHtlruclion  as  would  fitisfy  the  ttf- 
titor's   iiitent;  fcr  tlvis  is  tlie  very  re^ifon  i:Jvcn  by  Mr.  Julliw 
Levir.z  :  In  tht;  preterit  c.ife  there  Is  no  fuch  ncccllity  for  fuii 
a  eonfti'iiciion,  f-.u-   the    fiibietjiient    words  are  futhcicnt  tocx- 
prefs    his    meani:i^ ;  th.u   ulter  Duke  Etltrrund^^  death  witl«wt 
leaving  children,  it   lliouKl  p;o  to  Mr.  ^!.fJItU\  and  the  intciil 
of  the  Duke  is  more  eiieclually  anfwcrcd  by  this  conftruaioB 
than  any  other. 

A  general  rule  was  lail^  down  by  the  connfcl  for  the  defenA* 
ants,  that  where  a  tcilatcT  pvcs  a  particular  cftate  toapcifon, 
and  afscr  r;ives  tlie  remaiiuler  over  upon  a  contingencvt  wliii 
contrngcncy  is  to  dctern)iiie  tliat  ellatc  fooncr  than  the  cfial^ 
would  othr:rwifc  be  detennlued,  thoiij:;h  ihc  contingency  dod 
not  happen,  yet  tlie  limitation  over  iiiali  be  good  after  the  dctcT' 
miiintion  of  th.e  liill  eU;i(e. 
^.jrv'fiJhls  I  know  of  no  fuch  rule,  for  the  c;>fes  wlfrch  can  be  put,  (fc- 

ea^wt.hi^ton    ^^xxA  upoM  pArtii'uljr  words  ?.nd  the  ir>tcnt  of  the  parrviBfll 
dc  u>/?.  inilirc,  *hcrc  w  an  expreis  autlionty  tliai  tliere  is  no  fuch  rule,  ♦  yimi»! 
OP  con  jin..i\  he    verfus  Uit,n\  tlius  was  hc.^nl  oil  ilie    i  ith  of  vT^^rr/',  17291 
ch.nsruhis         ^j^g  j^Q,jfj,  of  Lords  iw     The  cafe  was  this:  The  ttftaton 
andithcdiJmt,  vifed  an  cltatc  to  his  fon  in  tail,  remainder  to  Btniiigfitld  kx\k 
gi«e  it  o\cr  to     vjporT  condition  tliat  he  ihould  clian^yj  his  name  to  Stroud^ 
\vf:h  luUfVuct^.  ^^  '^^  ^^^^^  '^^-^J  ^^^  dc*;lared  the  devife  to  be  voi«l ;  and  gave  it 
p?rr  rmcU  il;;.-      io  Gfcrgc'  J h.'rrr/fyy  w'lh  divers  ivmaijulers  over  ^  the  fon 
conJitYn,^.v-.Li^    v/lrhout  ifiue,  /-^VA/Vy/'./,,' pevJ'oi  Tivc!  tl\c  condition,  avid  took 
t/ i/v  A';  /  3  "■''  '  nr.mc  of  o'/:.v./,  and  died  •,  the  qi:eition  was,  whether  the  tllal 
/;:;.;■  it'./v  t:f     upon  the  d.e  \\]\  of  £sr:::J  Bvn-n-jltlJ  WL^.t  over  to  the  remainte* 
f^Z!ll-'"'L'"'  "^''"'  ^^   reioiired   to   tlie   heir  iit    l.iw.     Tliis  caule  was  & 
*/;;/■  Ji'l:-Jf,     h'::us\  in  i'"27,  v.  iier:  this  ct.urt  din  cud  a  cafe  to  he  made  ft 
fV.y/r, .'...?/.    the  opinion  vm'' il.c  judges  (2),  wlie'Jior  il:c  remainder-man 
^/" ■','', "Vfil'""  ii'tii'^d,  v»hioh  turned  on  fids  (;uefi:o!^,  if  upon  the  detcrmini 
f/:.::,f'u'  iifcMf  lion  of  the  ell  ate  in  Strcud  hi-fii'ioficliJ^  h^  Lis  di'uthj  and  not 
l-'V'     *"   "'^   liis  non-;^-*rf»int)-incc  of  th^uoiHr.ii<n^,   i!ie  Kcni^iiKhr  n7an  fliOlii 
Ink-:  :»ny  eliitie^  after  fevcral   ari:un:ei;r5  all   the  judges  of  dl 
-»    •ourt  of  KinL;'s  HenJi  weiv  rf  opinii  n  that  the  remainder-mil 
iiA)uld  tiik?  no  eli.»te,  ar.d  th'/ir  ^'pivd^n  was  coTifirmed  by  df| 
}:..ui"e  of  J.'.rds,  iV)  thni  tliis   fe^nv-;  -hi  evprol'-  .uilhoiity  there ij 
1:  -  luLn  1:'.  veriil  r\'.le  of  hiVv"  a:.  v.\n  1  '.id  dv.w:i  Iiv  tl;e  counfch      ! 
'liie  ni\t  .::iL''lion   is,  v/l-.-.thcr.  tl.e  pi- 1 titulars  deviTid  by  ihl 
fv*ru.id  e!.".:-;  ;rc  vompri:ed  in  tic  iMnvili  iind  nintli  rijufc*. 

I  am  ot'  o;>:';ioi;  tii  it  tlic  \i^.  lUT..!  ir;v..:'nder  r.frer  the  Duchet'l 
111-  does  l.dl  wuliin  the  iouiili  aiid  ninih  ei;:ufes. 

(1)  3/:. -.  'V.'-.  t.-.  j«c,  S.  C.     (i^  ^  r-K,2z\    p'.  2J.S.  C. 


*- 


ici  nv.iny  otntrs. 

it  was  ohjjdcil,  tlicrc  is  a  dlfierent  difpofition  in  the 
:lauL*  from  tli.rc  in  the  ic'jond,  ihe  eilates  in  tlitr  fecond, 
mitctl  to  Duke  Liimund  •ax\A\\\^  ifiue  male,  and  by  the 
:o  Duke  Ednuind  wvA  his  ilTue  gencriilly  :  I  admit  there  is 
jncc,  bTit  that  feems  a  milluhe  in  the  iccond  claufe,  and 
jht  by  the  fourth  claufe,  by  making  the  ellate  ainl  houfe 
cher. 
efe  particulars  arc  comprifcd  in   the  fourth  cLiufe,  they 

more  clearly  comprifcd  in  the  ninth ;  the  words  in  tliis 
ire  not  only  very  general,  all  my  cJluUs  real  atid perfonal^ 
the  ninth  claufe  the  fubfcqucnt  words  are  more  particu- 
apted  to  Ihew,  tlmt  the  eflatc  and  i'Uerell  only  were  fav- 
e  wife,  and  not  the  fubjetls  or  things  themfclvcs  ;  the 
re  with  the  fame  c::c(.*ption5  as  to  my  wife,  and  the  word 
ns  points  out  cxprcfbly  a  limited  intereft;  but  there  arc 
ijcdtions  whidi  h;ivc.been  taken. 

,  It  has  been  objected,  that  tlie  eighth  claufe  is  co-ex- 
vith  the  ninth,  and  confequei?i!y  if  the  houfe  is  comprit 
e  ninth,  it  mufl  be  in  the  cii^hth,  for  it  is  that  all  tilings 
zA  in  the  eighth  claufe  arc  dirccUd  to  be  fold,  and  confc- 
thc  lioufe,  pi£lurcs  and  ftatucs  mull  be  fold  contrary  to 
:e*s  manifcil  intent, 
is  clearly  otkcrwifc,  for  by  the  eighth  claufe  the  truficcs 

dir^cled  to  fcril,  but  to  difpofe  of  all  his  real  and  per- 
:ate,  and  therefore  the  word  difpofe  docs  not  import  to 
:  to  manage  to  the  bcft  advant.igc  for  the  family ;  and 
cquent  words  which  direct  to  buy  land  are  confined  to 

and  cannot  extend  to  the  hoafo,  llatnes  or  pictures  : 
:  general  direction  to  fell  is  contt rained  in  xhcfiurteetiih 

liird  qucftion  is,  That  fuppafnig  the  particulars  devifed 
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The  Jlreain^ 
th»  truxlccoto 
ilifpofe  o^.dlU2» 
rc.ll  and  pcrlbnal 
efl.Cc,  Jo^'s  not 
impor:  to  fdl^ 
but  to  min.ig:: 
it  to  the  bi'ft  .d- 
V  inMgc  for  the 
I'imily. 
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SHxmcLw.  It  is  clear  and  certain,  that  no  limitation  over  of  a  perfunal 
Ld.  OnKiftr.  ^ijj„g  ^^^  1j^  admitted  after  a  dying  v/ithout  iffue  generally; 
If  j^perton^/"*"  ^"^  ^f  ^^'^  ^'  conF.ncd  within  a  life  or  lives  in  being,  or  within 
ch.t:ei  be  con-  ten  montlis,  Or  the  birth  of  a  child,  or  in  cafe  of  the  death  of  fuch 
fired  within  a  child  before  the  age  of  twenty -one,  or  if  limited  on  a  contingent 
bci  .g,  orwithin  ^7  ^^'  ^  pcrfon  who  never  takes,  the  limitation  is  good.  This 
ten  nonihs,  or  has  been  determined  in  many  cafes,  particularly  Higgini  tciTus 
chaj'^'o^rhicifc  ^^'^^*^^'*'  ^  ^^''"'  ^^^'  ^^^"h  ^^rfus  Lee^  2  p.  tFtJfS.  6i8.  Sah^ 
cf.J^'dcaihbc-  i^^rion  and  S:ibb€rtcn^Cafes  in  Lord  Talbot^ s  time^  5^,  l^c.  In  this 
fort  2  1,  or  if  li-  preient  cafe  it  is  very  clear  that  the  words  arc  reflrained  to  legi- 
"cT^nz  toT"  timate  children  of  Duke  jQhn's  dying  without  iffue  living  at  their 
ftxion  whone-  dcaths  :  Thc  words  arc,  Jfno  legitimate fon^  k^c.Jball  Uze  to  leavt 
ver  takes  it  is  ^,,^  r^/7J  behind  thetfiy  in  Juch  cafe  of  their  dying  thus  ivitkout  Irav^ 
good(i).  ^^^^  ^^^^  -^jj-^^^  hchlud  them  J  I  will  and  direB^  &c\  in  fliort  few  cafes 

arc  fo  rellritlive  ;  thc   firft  words  fpoke  of  his  immediate  ifltie, 
the  fubfequent  are  extended  to  more  remote  iffue,  but  ftill   are 
reflrained  to  the  cafe  of  dying  thus^  ^c.  fo  that  no  words  can  be 
.  more  rcftridlive.     In  the  cafe  of  Pinbury  verfus  Elkin^    2  Vtm. 
758.  a  liberal  conftruflion  was  made  to  comply  with  the  teRator's 
•  intention* 
[  28S  1        In  Si?/ /rr/^/;  verfus  SjW/r/o«  it  was  determined  on  thcfc  ^srords^ 
in  cafe  theyjhculd  not  leave  any  lanvful  iffi^e, 

Perth  verfus  Chopwany  i  A  Wms.  663.  feems  an  authority  in 

two  refpefts ;  the  cafe  was  this ;  Walter  Gore  by  will   dcvifes 

all  the  refidue  of  his  eftate  real  and  perfonal  to  John  Chapman^ 

in  truft  for  the  ufe   of  his  nephews  William  Gore  and  IValter 

Gore  during  the  term  of  a  leafe,  and  as  to  the  remainder  of  thc 

cRate,  as  well  as  his  freehold  houfe,  with  all  the  reft  of  his  goods 

and  chattels  wh.it  foe  ver,  he  gave  to  his  nephew  William   Gore^ 

and  if  either  of  his  nephews  William  Gore  or  Walter  Gore  (hould 

die,  and  lea^M  no  iffue  of  their  refpeftivc  bodies,  then  he   ga\e 

the  leafehold  premiffes  to  thc  daughter  of  his  brother  li^iUiam 

Gore^  and  the  children  of  his  fifter  Sidney  Price  :  Thc   queftion 

was,  whether  the  limitation  over  was  good,  or  too  remote.     Six 

Jofeph  Jehyll  was  of  opinion  it  was  too  remote  ;  but  Lord  Jifai^ 

tlesfeld  decreed  this  limitation  good,  upon  the  words  leave  ijfuc. 

In  looking  into         Mr,  Williaiui  feems  miftaken  in  the  fecond  note  on  this  cafe, 

the  cafe  01' Ffr/^  where  he  fays,  b\  the  ivill  the  limitation  over  was  exprefsh  rejlrnin- 

2  li.  fy*,}'.  663.  fdto  the  lenft'kotd  ;  for  upon  lookmg  mto  thc  cafe,  it  appears  that 

the  rry  .-icr        hoih /red'old  and  Icafehold  were  devifcU  by  the  fame  words  j  but 

;?Ar\L''.^^^,'!    probably  thc  limiiiition  of  the  real  was  overlooked,  and  fo  omitted 

{.:  \\'  i:g'T  he      by  the  re^illcr, 

tior  ov  •■  w;.  reitrajncd  to  tlic  leaf  hold,  it  appears  thc  freehold  too  wasdeyiCcd,  and  probably  thc  lijn:- 
titioa  oi  iliz  real  was  overlooked  by  the  rcj^ifter. 

Some  diftindions  or  objcftions  have  been  made  by  the  defend* 
ani*s  counfcl. 

/Vry?,  That  iu  the  prefent  cafe  there  is  a  limitation  in  taiJi 
precedent  to  the  limitation  by  the  ninth  claufe. 

( I )  See  Mr.  Cw's  note  to  IH^^inf  v.  Dwwla,  1 .  P.  W.  98. 

ir 


in  uic    J.  line  ui  ji^uiu   v^iiaiiLcaur  xxAicuwii:A.jB*  liQO 

3  b  admitted,  yet  a  general  limitation  may  be  reftrained  SHRmitp  ▼. 
d  into  a  particular  contingent  limitation  by  fubfequcnt       '    *?r*^' 
fuppodng  there  are  fubfequent  words  fufEcicnt  for   that  u:?onm.\y  bj'" 
,  as  was  determined  in  the  cafe  of  Lami  verfus  Archer^  turneJ  into  a 

%  2  ^  particular  con- 

icr  objedlion  was,  that  in  the  prefcnt  cafe  a  real  cftatc  tion  by  fubfc- 
[  with  a  perfonal,  and  therefore  the  fame  conftrudion  ^"=n^  ^^ds. 
be  made  of  the  words. 

lot  fic  any  reafon  why  different  conflruftions  may  not  Though  real  and 
n  the  fame  words  ;  to  fav  th.ev  cannot,  is  contrary  to  pcrfon-icHatci 
of  Forth  verfus  Chapman,  for' there  the  freehold  and  rviil^'yeVSic 
I  were  given  by  the  fame  words  ( i)  ;  and  yet  Lord  Mac-  lamc  words  may 
made  a  diiTerent  conllruclion,  tliat   the  intent  of  the  **V?i""  "* 
•  might  prevail ;  and  I  think  it  very  reafonable  to  take  fc,.f^  withre- 
i  a  different  fenfe  v/itli  regard  to  tlie  different  eftates  gardtothcdif. 
)rt   the    intention  of    the  party,    ut   rei    nuigls    vaUat  f^*""^ «««"» 

*        '  '  ^  to  fupport  the 

^^Ot^      ^  intention  of  ihc 

ird  objeftion  was,  that  the  teilator  did  not  intend  to  P  »rty. 
particular  contingent  limitation  of  the  leafehold  cftatc  to    C  *^S9  ] 
^eldy  diftinft  from  the  freehold. 

is  begging  the  queftion  5  polfibly  the  teftator  intended 
fettlement,  and  though  it  cannot  have  its  full  effedl 
ard  to  one  eftate,  if  there  are  words  fufHcient  for  that 
it  may  have  cffcft  with  regard  to  another ;  the  tcfta- 
ifeftly  intended  a  full  difpofition  of  his  eftate,  and  it 
be  carried  into  execution  us  far  as  may  be,  according  to 
ition  :  many  caf(^3  have  been  cited,  but  I  think  there  are 
It  come  up  to  the  prefcnt.  Lord  George  BeaucUrk  and 
rtncrj  before  me  June  17,  1742.  (2).  was  after  a  gene- 
;  without  iffue,  and  therefore  the  limitation  over  could 
ood.  Green  verfus  Rod,  Trhi»  T,  2  £^  3  Geo,  2.  FltZ" 
8.  was  much  the  fame  ;  that  was,  if  a  fifter  (hould  die 
iffue  generally  ;  the  cftatc  was  limited  over  ;  the  coun- 
1  indeed  have  brought  this  cafe  to  have  been  likeP///^^r;*j^ 
(3)*  by  obferving  on  the  words  after  her  deceafe  ;  but 
ng  obferved,  that  to  the  words  after  her  dcatJi  were 
e  words  ///  manner  aforefaidj  which  manifeftly  made  it  a 
lying  without  iffue,  and  upon  that  ground  determined 
ation  to  be  void. 

:fore,  upon  the  whole,  I  am  of  opinion  that  the  Umi- 
/cr  in  the  ninth  claufe  is  warranted  by  tlie  rules  of 

ler  queftion  has  been  ftar ted,  whtihcr  the  hot/ff  pictures 
ts  do  not  fall  within  tlie  fourteenth  claufe,   and  there- 
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f.i:sT^FTTLD  V.  I  am  of  opinion  ih:it  ike  houfc^  pictures  andjlatuesixt  notJU 
l.a.  C^KEKY.  j-^.^^|.^.|  lo  be  ioKijthc  words  in  tliis  claufe  ;ix^^all  my  nMiejjmid 
cfl\r  ii:\'  ;.:rf:fia!  C:'\iU'  ii'A  jlherivif  given  or  dffpofedof\  lundcr- 
iiii'.ul  liici'  words  to  mean  that  fuch  .is  he  had  given  away,  wcic 
ii:)t  tj  l)C  tV.Kl ;  p.uilciiiar  cR.itcs  nnd  intercfts  in  any  part  of  Ks 
pc;  IojmI  ci\:UJ  could  not  he  foiJ,  but  the  remaining  imcdl 
jni^ht  be  fold,  iinlcr.i  lb  11 tiled  a;,  not  to  be  fnld. 

I  coiu'tivc  that  ile htijc^  p'lJUr.csnndjlaiues  were  fo fcttcifi.M 
that  the  remainder,  after  the  intfreft  of  his  wife,  conldnotbc 
intended  to  be  fuld  \  tLo  Dukf  illrccls  the  things  to  be  fold  as 
foon  as  conveniently  n'.i«Tht  be  ;  but  they  arc  fo  clogged  by  die 
[  Jpo  ]  hmitations  that  no  falc  could  take  place  in  any  rcafonable  time; 
therefore  I  rely  on  the  fecDJul  claufe,  as  a  fuflicicnt  declaration 
of  the  teftator's  intention,  that  this  part  of  the  pcrfonal  tllatt^ 
fliouM  not  be  fold.  j 

Ail  I  have  f^iid  is  ftrengtliened  by  fome  general  confidcrarions:  ' 
this  is  an  intire  munfion-liouic,  dcligned  for  the  feat  of  the  {> 
mily,  could  the  teil.itor  deii^n  it  fiiould  be  mangled,  andcutto 
piix'cs,  that  it  fliouid  be  fevered  from  the  bulk  of  the  eftatc? 
Uprii  failure  of  hii  leL'iiin.atc  iiTue,  lie  has  directed  his  naturil 
children  to  t.ikc  his  name  and  arms,  and  therefore  nothing  can 
be  more  (ipnollte  to  the  Duke's  intentions,  than  the  conftruflio>f 
cont'.'uded  for  by  the  defL-ndaiils.  ' 

Tire  plate  is  ^iveu  to  th?  Dutchcfs  during  her  widowhood, anJ 
is  not  infiUenccd  by  :?:iy  of  tiie  elaufes,  but  falls  into  the  bulko£ 
the  eftatc,  thcvefci'j  tl:e  icliduary  inter  eft  might  be  fold  during 
the  lii'e  of  the  Di.irliclV. 

"  Lord /-/./r..'../. /.'  dccrc.d  that  the  defendant'^,  the  excctt- 
•'tor:  of  iiie  l.iie  Diitch.f-^  of /j./i-^Z/.j' A  ?;;//?'// ^,  do  deliver  thc 
<*  po^ll  ('irn  (.f  lj>i'l'i>'.'J..'.m  //i.v.v,  with  ilic  two  wings  ad- 
'*  i.inl:!.:,  n::d  a!  liij  ciir-liL  ufes,  jrardei:s,  t'V,  thereunto 
«*  b.  li.T.Miip^,  ti)  I\'j-.  ^-.ftid,  and  ;;l!o  i;ll  the  ftatues,  and  all 
*MLe  c;:l  ;::id  VvMtcr-eoi'in-cd  picbj.res  upon  oath,  which  bfr 
"Ic-.vxd  to  J..'!/;  :he  l.ile  DiiVr  oi  n::J.i-gh.:TiJ!:irv^  and  were 
*'  l:i  liic  louie  at  tlie  time  c.'l"  Iiis  d/;:th,  and  to  deliver  aIf<H 
*'  v-y::\  e.  :]  ,  \- X  lie  i}'-:.<.'.  ::-d  wnrir;::i  to  Mr.  ti^hijlelds  anJ 
*^  ..-■  1-)  '.''•:  p>.:e  v.M.h  l\!r.p;u.l  t-)  il:e  t-  ft:iirr  a:  tlie  time  of 
*•  ):i^  vl-  .u!:,  i'  ..r  :«;::.  v\\i  tuen-f  ms  U  irin. lining  in  Ipeciff 
*•  ;ii:vl  Ii.  tl:.,  tiiiu.ii;,  <l  i'..c  ..L:\.ris'.c.i;:  ;,  be  delivered  upon  oslh 
*''■  X'.  :"::  ii  \::\v,  ,  .\  \\.:  ',•.':  [\,.v  iluill  ?-pcint ;  and  ili:it  the 
'•  1.  i;:.  iL'  :'•;.:,  -.w..]  ;!.:  n;  :\v  i'.l.'ii-T  by  fuch  fale  be  appHw* 
*•  i'.i  i"i  V.'  !'■  I'j-.i  1-  ;•  tl.i-  :v:L.i-.;r'.s  pcifv-n;;!  tlhite.  not  fpcc*"" 
*'  r.  ..!i/ hcoi;...!]:,  ',  is  1  V-  il.e  Uinwr  cl.cTLe  dircifted  to  be 
<*  .i;*,:l.'i;  i.:y.:  :..;  .  ji;.\  c  t'  lie  pliite  "s  is  n(;t  now  remain- 
•'  i  ';:  i  i  'i'-vir',  :•  .•  Al..i';.r  v.ar,  t)  iiiriulre  Wir:r  part  ihticoi 
*•  ji.iil:  int  n  <■«  n'.cr..;:  i  v  tl.c  !.  t-  i)iuci:cl"b  of  hujlii.^huivf-'^^^ 
*'  cr  il.e  la  iV^  J.  !\!:.,  ;!\,..i:le  cu  v'.*v\\\il  of  ti.e  value  or  luck 
*•  i\.;'t  c  *.  :'  .'  ]  .,\c  i.,  i.:!"i  MccTi  i\">  ronx-^'vteii,  and  wliat  ili*" 
*'  l.e  cc  r.i"  .;.;  1^:1  tie  aiw-iii'.t  ii-r  tjir  pl.ite  \o  trnvertcdj  D^ 
•*  .■p;\-. ered  i>y  il.e  c.^rui'.  ii;  vi  tl;c  iJLifeli^lJ  cut  of  her  perfonJ 
^^  cQatc  in  a  couire  ci  pflminiftr  itiin,  ;.:;d  that  ilie  amount  « 
^'  tlic  plate  fo  cciivertcJ  be  /.j  i-Ii^d  in  like  manner  as  is  t*> 

"  ;cdcd 


mnccciiary  troiiojc  in  rcipccc  to  nis  oDtnining  me  poiiei- 
of  th^  houlV,  (larucs  and  pictures,  tliiU  Mr.  Sheffield 
d  be  at  liberty  to  apply  to  the  court  for  the  cofts  of  tbis 
o  this  time  ngainlt  thcfc  defcnclants/' 

rich  verfus  Warrick  and  Knlvetortj  February  II,  1745,       "  Cafe  I03# 

ill  was  brought  by  the  plantifF  againft  the  defendants,  Lord  HardwUkg 
3r  an  account    of  the  rents  and  profits  of  his    father's  *,][j^nk*^fj,^^  l 
and  for  pofTcflion,  and  that  he  may  have  the  full  bene-  limitation  in  a 
ic  marriji^e-articlcs  made  on  the  mariia^jjc  of  his  father  Settlement  to 
dicr  /^./?.  for  life, 

"*''*^'  and  to  the  ufe  of 

the  heir  male  of 

had  created  an  efla*e-tail  in  him»  and  that  the  plaintiff  has  not  the  legal  title  to  this  ell.ite  ; 

rjid,  njt  ir.titlcd  to  come  into  equity  for  deeds  and  writings,  till  he  h<id  eftabliflied  it  firft  at 

therei'orr  dil'miired  the  bill  lb  far  as  it  prays  to  fct  afide  the  morC^agCy  but  left  him  at  liberty 

A.*,  the  ailigQce  ot  the  morl^a^e. 

MJ    Warrich   the    plaintiflTs  father,     by   articles   before    ^"^^^^^^-^-S^***^! 
:c,  dated  the   28th  of  December^   I7I4>  had   the  eftate     2^  Ah^a.^^  J^4  * 
Ilion  limited    to  him  for   life,  and   after  his   death   to      ^  ^        • 

his  intended  wife   for  life,  and  after  her  death  to  the  ///2r  -^'^^  '^Z^  "^ 
heir  male  of  ThQinas  Warrick  to   be  begotten  on  the  body     j^.  ^  -j^.  /^<^^ 
:r.  ^  -- — ^ 

:afc  and  relcafc  dated  the  28th  and  29th  of  December^ 
ami  dcJiired  to  be  in  part  performance  of  the  faid  articles^ 
d  premifles  were  conveyed  to  Thomas  for  iife^  and  to 
for  /:fe,  and  after  her  death  7^  tie  u/e  of  the  heir  male  of 
,  hrgctteti  on  the  body  of  Honor. 

marriage  afterwards  took  efFeft,  and  Thomas  Warrick 

1739,  reaving  the  plaintiff  his  eldell  fon,  who  infills, 
wtw/i/  Warrick  was  intended  to  be  tenant  for  life  only. 


2^1  CASES  Argued  and  Determined 

vfAuttcz^.    heirs,  fubje£l  to  a  redemption  on  payment  of  principal  and  in- 
.iKiicK.      igfgft^  and  that  the  reprefentatives  of  Deborak,  in  ccnfideralion 
of  314/.  paid  to  tliem  by  this  defendant,  and  Thomas  Warrick^ 
in  confideration  of  36  /•  paid  to  him  iikewife,  did  convey  his  in- 
tcreft  and  the  equity  bi  redemption  to  this  defendant  on  the  25^ 
ci  OMober^  '737>  ^lud  that  neither   he  ncr  any  concerned  for 
him  had  any  notice  of  the  marriage -articles  or 'fertlement  till 
after  the  death  of  y/'^/;M/ /^^rr;Vit ;  and  infills  on  his  being  a 
pmrchafcr  for  a  vaJuabie  conHderation. 
[  292  3         The  plaintiff's  evidence  of  notice  was,  that  Hawkins  was,  in 
his  Jife-time,  concerned  as  attorney  for  Deborah  Wejllake^  m  in- 
grof&ng  the  mortgage-deeds  from  Thomas  Warrick  to  her,  and 
that  in  the  ycnr  1735,  he  faid  to  one  of  the  witncfles  diat  if 
/^  ^       Thomas  Warrick  could  not  cut  off^  the  entail  of  his  eftate  to  raifc 
,  *^    fu  money,  he  muft  be  thrown  into  gaol,  and  that  he  had  fcen  die 

l/r/*'^  J  ^'  .  r/  fettlemcnt,  and  believed  it  might  be   done;   and  that  he  drew 

'   h  /L^      ^  •      /    ^  *^^  ^^^  ^^^  \i^nd  a  cafe  for  the  opinion  of  counfcl,  and  that  he 
('  ^'tfc^^  was  like  wife  employed  as  attorney  for  Dr^^r^A  Wiftlaht\  inin- 

/  ^  grofling  the  mortgage  dead  of  1736,  and  iot  Kuiveton^  in  draw- 

ing the  affignment  of  the  mortgage  from  Deborah  WeftiaU^  re- 
prefentativcs  to  Kniveton. 

The  value  of  the  eflate  mortgaged  was  25/.  peranftutn* 
On  the  point  of  conftruftivc  notice  were  cited  the  cafes  of 
Tovey  Terfus  Tovey^  Bifcoe  vcrfus  Earl  of  Banbury^   1   Ch.  Caf^ 
287,  api.  and  Jrhitchcock  verfus  Sedgwick,  2  Ferts.  156, 
The  articles  and  fettlement  were  both  before  marriage. 
Loud  Chancellor, 

The  firft  queftion  is.  Whether  the  plaintiff  has  the  legal 
title  to  this  eftate? 

The  fecond  queftion  is.  Whether  there  was  fufficient  proof 
of  notice  im  this  cafe  to  the  defendant  Kniveton  ? 

As  to  the  firft,  it  is  not  abfolutely  neceiTary  to  determine  it, 
but  in  the  prefcnt  cafe  I  rather  think  he  has  not. 

Becaufe  by  the  releafe  the  limitation  is  to  the  plaintiff's  fa- 
ther for  life,  and  to  the  ufe  of  the  heir  male  of  his  body  in  the 
Angular  number  j  fuch  a  fettlement  as  this  would  rather  create 
an  eftate-tail  in  the  father,  on  the  words  in  Co,  Litt*  22*  ^* 
where  lands  were  given  to  a  man  and  to  his  wife  and  to  cm 
heir  of  their  bodies,  and  to  one  heir  of  the  body  of  that  heir ; 
it  was  adjudged  to  be  an  eftate  tail  in  the  father.  I  remember 
in  the  argument  in  the  cafe  of  Trcllop  verfus  Trollop  ( i ),  Lord 
Chief  Juftice  Eyre  cited  it,  and  faid  it  was  a  limitation  in  tail 
by  gift,  that  my  Lord  Coke  fpoke  of ;  but  1  am  of  opinion  in  the 
prefent  cafe  that  if  the  plaintiff  had  a  legal  eftate,  he  is  not  in-> 
titled  to  come  here  for  deeds  and  writings. 

He  ought  firft  to  cftablifli  his  title  at  law,  unlefs  he  had 
fliewn  terms  were  ftanding  out,  fo  that  he  could  not  recover  at 
law :  there  is  nothing  pretended  of  this  kind,  for  he  has  both 
articles  and  fettleratut  in  his  cuftody  ;  nor  does  he  fuggeft  oM 
terms  are  itanding  our,  therefore  he  comes  too  early  for  deeds 
and  writings,  if  this  was  the  whole  of  the  cafe. 

(i)  Roi^.  Gazaiina,  96.  S.  C.   a/itc  i  vol. ^11. 
3 


in  the  Time  of  Lord  Chancellor  Hard\vjckb.  ^aps 

more  material  point,  fuppofmg  the  leg^.l  eftatc  was  in    Warrick  v. 
itifT,  is,  whether  there  be  lialjcient  cvidcnc:  of  notice     Waukk. 
dcrendant  Kmveton  of  the   plaintifF's  right    under   the  ^ 

lot  think  there  is  fufRcient  ground  to  give  relief  againft 
iff-r  on  tlic  circumftnnces  of  this  cafe. 

Whe:iiicr  from  the  nature  of  the  articies  their.felvcs 
11  warrant  me  to  decree  th.e  \<^'A  cilate  from  the 
r. 

ertainly  true  from  the  gcnerrJ  prii.riples  of  this  court,  Whereby  v- 
rticles  on  marriage  are  to  fetr!c  :>n  c^itc  t^-  j!.  for  life,  •'*^*"/"j-*^.^ 
ifc  for  life,  remainder  to  the  heir  nia'o  of  the  bcly  of  to  ^.  for  lire,  to 
:aken  here  to  be  in  ftrift  fcttlement,   and  an  eftatt  for  iiU  wife  for  life, 

in  father  and  mother;  and  if  the  fcttlement  be  made  Herrs^'of 'tte '^ 
rriage,  it  (ball  be  reftified  by  the  nitides  before  (i).       body of^  chit 

is  considered 
fftite  for  life  only  in  the  father,  and  the  fcttlement  ms^c  after  fliall  be  rcdlified  by  dbfl. 
ore  marri^^j. 

afe  of  Weft  verfus  Errijey^  2  P.  Wms.  349.  was  both 
tides  and  a  fettlement  before  marriage  ;  this  was  the 
,  where  the  court  altered  a  fettlement,  and  made  it 
ible  to  articles,  and  relieved  on  the  head  of  miftake,  the 
It  referring  exprefsly  to  the  articles. 

lis  was  between  the  parties  to  the  articles  and  fettle-  ^"^  though  It 
id   their  reprefentatives,  and  mere   vcJunteerSy  and  has  between  partlei 
carried  into  execution  againll  a  purchafcr  (2).  to  the  articles 

(y.  As  to  the  point  of  notice,  whether  there  is  fufEcient  ^"^  fetUement, 

^'    .       .      ^   ^S  '  andmi'revo- 

notice  in  fad  t  lunteers,  yetnac 

;  is  no  pretence  of  aftual  notice,  and  the  defendant  is  againft  a  pur- 
iflignee  of  a  mortgagee.  chafer. 

ohn  Hawkins  was  agent  for  Mr.  JVarrich  the  father,  and 
lal  mortgagee,  antl  it  was  infifted  that  he  had  notice 
ig  the  mortgage  in  1735,  and  by  rcafonof  his  preparing 
which  this  fcttlement  is  recited. 

cr  it  firft  in  tiie  cafe  of  Mrs.  Deborah  Wcftkih  the  ori- 
rtgagee :  A  common  recovery  was  fuffered  in  Trhii/y 
;5,  probably  to  enable  the  father  of  the  plaintiff  to 
noney,  two  months  before  the  time  Mrs.  Wejilahe  lent 
cy  ;  the  court  it  is  faid  is  to  pre  fume  HawkittSy  feeing 
ment  referred  to  articles,  mull  have  looked  into  the 
Ilkewife  ;  but  Mr.  Hawkins  had  notice  as  agent  to 
rick,  for  tlie  cafe  dated  for  counfcl's  opinion  was 
fVarritky  not  for   the  mortgagee  ;  this  is  only  con- 
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WAnuicKv,    fore  the  court,  fo  that  Mr.  Ktiiveion  flands  only  in  the  fccond 
degree* 

The  proof  as  to  notice  upon  the  aflignce  is  ftill  more  light ; 
cnc  witncfs  fwea'-s  that  he  believes  John  Hatvlins  was  conccrn- 
trd  for  this  defendant,  becr.ufe  he  was  at  tliat  time  clerk  t9 
lloivhifUy  anci  ingrofled  the  affignment. 

I  take  the  cafe  to  be,  that  Hawkins  was  concerned  on  both 
fides,  which  is  very  frequent  in  the  country. 

It  would  be  a  pretty  harfli  thing  to  affeft  the  lender  of  thr 

money  with  all  kind  of  knowledge  which  the  agent  may  have  of 

the  title  of  borrower  5  but  ftill  I  will  not  lay  it  down  as  a  gcncial 

rule,  that  where  the  fame  perfon  is  concerned  for  the  mortgagpr 

and  mortgagee,  that  notice  to  fuch  perfon  will  not  be  good  con- 

ilrudive  notice  to  the  mortgagee- 

Th.^t  notice  to  But  confidcr  what  kind  of  notice  the  defendant  Knlveton  had: 

^t^'f  r^^Hb'    ^^^*  Hiiivh'uis  had  not  notice  at  the  time  of  the  affignment,  nor 

ton  lined  to  the'   rchtive   to  this  bufmefs,  but  before;  even  before  the  original 

/anc  trir.fac-       mortgage  I  In  the  cafe  of  Fitzgerald  verfus  Falcotiherg  (1),  it  was 

ticnj.aiuic        held,"  the  iiotice  iliould  be  in  the  fame  tranfadlion  :  This  rule 

kc  .Jiicicd  :o.     0!]p;ht  to  be  adhered    to,  otherwife  it  would  make   purchalcrs 

and  mort^Mgocci'  titles  depend  altogether  on  the  memory  of  thdr 

counfcllors  and  agents,  and  obb'ge  them  to  apply  to  pcrfons  of 

lefs  eminence  as  counfel,  as  not  being  fo  likely  to  have  notice 

of  former  tranfaclions. 

The  notice  here  was  clearly  arifing  from  that  cafe  ftatcd  by 
IJnivhins  at  tlic  rcqueft  of  Wcrrich^  in  order  to  do  fomcthing 
tcAvards  fuffcring  a  common  recovery ;  and  it  is  a  year  and  fix 
n:cn:h5  r.ftcr  tlir.t  KnivcUn  is  to  he  aflccled  with  this  notice. 

It  is  very  projbable  tiiat  HnwJihis  nriight  have  forgotten  it  in 
tl.is  lengiTi  of  time,  or  which  is  much  more  likely,  did  not  un- 
dcrftand  the  rule  of  thia  court,  but  took  the  limitation  for  an 
(ly-Aute  cfatc-iciiL 

It  is  true  this  court  hiis  given  relief  againft  perfonsiwho  claim 
under  the  fctilcrr.cnt  and  their  rcpreff  ntatives,  but  no  cafe  has 
gene  fj  far  as  to  relieve  againft  purch^fers  j  and  though  it  is 
_ij^  true,  it,norance  of  the  law  docs  not  cxcufe,  yet  there  is  no 
•>.  .a  cafe,  but  where  there  arc  articles  as  well  as  a  fcttlement,  thut 
*■■  ^'  / ' -'^  ^^^-  t!ic  c{vnrt  will  coi^ftrue  words  v/hich  create  a  Icvral  cftate-tail,  to 
WM  re  ■.r..rr-  -xiz  be  canicd  uito  Uiicl  ICLtlcmcnt. 

a. licit s  Is  wcil 

v'jKte 'hr.'  ^f  t!v' fettJcment  hr.d   been   made   after    marriage,  it  woujtl 

?rc 'woc^/iipF,  jiavc  bcj!!  (Iron^cr  for  the  plaintlfr*,  but  as  Lord  CV^tyirr  iaitl  in 
J.e  u!.o;.i>i  ^  ^.j/-^,  j.j  i/^,.;^^  where  there  are  tvro  equities,  he  who  has  a 
i:nh.i'.7'''»^     fupciior  equity  fliaii  carry  it;  and  I  am  inclined   to  tliink,  llut 

.»'jj  .IS   [I'r.    Irt- 

UcjiX.it  li.ic  W4S  bftoic  njarrizgc,  the  defendant,  as  a  purclufer,  has  a  fuperior  c(^uity, 

(1)   /'V/:-//.  211,  S.  C.   SQlV<irJ!y\,EaiIofSiarhoiy:u^h,foji.igz. 


•nT"  c.'.urt  \x\\\ 


:  :s   \v  :,c 


-*^-  S  H  S  Argued  andDettniBiid     I 
-'.»        ^o  that  Mr.  Knmtsn  Jhods  tkiii 

^  ^   to  notice  upon  the  a/Egnccbfl::; 
--T.-  c:  .I's  that  he  hc^ati  Jfin  EseisTic 
«;i  tr  iViulant,  btcrufe  be  was  a  iktat,-. 
«.  •      1  » >  eroiTcd  the  aiSgnmciiU 
<rsie     u>  be,  thit^jn-^'wnscMKK: 
Is    •%  cry  frc(;ucnt  in  thcccanirr.         I 
i   pVcftyharfii  thing  to  affed  tit  lae:l 
;  i  n  tl  of  knowledge  which  the  apt  E?r| 
wer-;   butftilll  willnotlayitdonicvl 
the  fame  perfon  isconconedfofii!-"' 

.      . .•   *  .«  C.  A  ivrtm  irill  KtkiS. 


•%  CI 

all    l^ 

1 , e  r e   t J-ie  lame  penon  » tu..w...wu .-  -.- 
zee.    t  h  3t  notice  to  fuch  pcifon  will  i^m 

"\^    what'^kriUhlotice  the  Afofanife^ 

>  -J-   h  ad  not  notice  at  the  tune  of  ^^f- 

uJs    bufinefi,  but  before;  ercnkfae.;. 

.,,...,•  titles  depend  al^.^^^^  ^^^,^ ^^ 

,t     tl.c  rt;^"'^"     „„l.erv;  and  its' r-',-' 
•V.ri.vr  a  common  rec..eO..^,^.^, 

V'r  tl..:t  AV../.-'  'y;,t  ight  have  fc-^J 
?,.»  rule  or  *i^*''  . 


I  into  fts'*''^  .^jK 

•  t  I.  3'  •^ 


In  the  Time  of  Lord  ChanccUor  Hardwicke. 

M  the  fettlement  was  before  marriage,  the  defendant,  as  i 
chafer,  has  a  fuperior  equity.  ^ 

His  Lordfhip  difmifled  the  bill  fo  far  as  it  prays  to  be  re 
againft  the  mortgage,  but  decreed  that  the  plamtifF  might 
liberty  U>  redeem  the  defendant  Kniveton. 

Htad  vcrfus  Heady  Fehrtiary  12,   I74S» 

THE  plaintiff;  the  Ladv  of  Sir  Francis  Head,  brought 
bill  ^gainft  her  huftand-  to  eftabUlh  her  Separate  mai 
nance,  purfuant  to  an  agreement  for  that  purpofe,  and  n^< 
t(wiay  that  6oo/.  fliould  -be  paid  her,  being  a  year  and  li. 
arrcar,  at  loo/.  a  quarter,  to  maintain  her  till  the  cauK 

The  foundation  for  the  motion,  is,  that  ^it  Francis  Heaa 
1740,  wretch  letter  to  Sir  John  Boys,  the. father  of  the  pis 
tiff,  and  in  that  letter  fays,  that  he  has  a  great  affeaion  for  ii 
■  but  from  her  misfortune  not  her  fault,  and  .which  neither 
t'lem  can  help,  he  does  not  chufi  to  be  a  witnefs  of  J^er  mtirr 
ties,  and  during  the  time  flie  lives  with  her  father,  will  all< 
her  100 /.  a  quarter* 

allow  bcf  100/.  a.  quarter  j  the  wife  haring  brought  a  blU  for  cftablifhlng  her  1 
inond  to  be  piid  6oo/.  being  a  year  and  a  halfs  arrears,  to  keep  her  till  tlie  can 
bind  hating  by  his  anYwer  fworn,  he  was  defirous  of  cohabiting  with  her,  the  coui 
time  paft  a  fum  of  money  to  be  paid  her,  wouW  not  order  it  aa  arrears,  but  400  iy 
ibould  not  diredfc  it  for  the  future. 


Sir  Francis  Head  by  his  anfwer  to  the  bill  infids,  that  he  1 
requefted  her  to  come  home  and  cohabit  with  him,  and  is  a 
tremely  defirous  of  it,        '  .     c-         n.    t 

Before  the  anfwer  came  in,  v/hich  was  in  July  lalt,  I.; 
ii(ad  upon  filing  articles  of  the  peace  again  ft  her  hufband, 
tained  an ♦  order  that  he  (hould  enter  into  a  rccognilance  ^^ 
fureties  for  his  good  behaviour. 

Lord  Chancellor, 

The  two  principal  grounds  for  bills  of  this  kind,  are 
Agreement  for  maintenance,  or  a  truft  ior  this  purpofe  ( i)  i  ; 
in  •either  ofthefc  Cafes  the  court  will  entertain  a  fuit  for  alim 
wid  maintenance,  and  even  after  a  fenccncc  in  the  ecclefiafl: 
court  for  it,  when  the  hufband  in  order  to  evade  it  is  going 
of  the  kingdom,  will,  upon  a  bill  filed  by  the  wife,  grai 
nt  exeat  regno ;  and  I  remember  a  cafe  of  Colemore  vcrfua  C 
f»ore  (2),  before  Lord  Chancellor  itm^,  where  the  hufo.ind  1 
afcr  a  fcntence  for  alimony,  made  over  his  whole  cftatc 
truftces,  and  then  went  to  the  f^cjl  Indies  -,  and  upon  a 
brought  by  the  wife  againit  the  trultces,  he  diredcd  them 
P-^y  her  a  confiderable  maintenance  out  of  the  truft  ci 
^hilft  tlie  hu(band  refided  abroad:    As  to  IFhorivood  ve 


(0  ^-//Msso. 


(2)  S.  C.  cited  tf»/<r  2  vol.  < 
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^VAiticic  V.    fore  the  court,  fo  that  Mu  Ktiiveton  flands  only  in  thefeeonl 

The  proof  as  to  notice  upon  the  aiTignce  is  ft  ill  more  light; 
c:ic  witiicl's  f'.vc;!*s  tlr.it  he  believes  John  Hnivlins  was  concern- 
I'd  for  this  ilciViulaiit,  beccufe  he  was  at  tliat  time  clerl  h 
IIt<nvK;fUy  ;iml  lu^^rofllHl  the  alUi>nmcrit« 

I  tiikc  the  cafe  to  be,  that  Hjivkhis  was  concerned  on  boi 
ri(i*j^,  wjiich  is  very  frequent  in  the  country. 

Ii  would  be  a  pretty  iiarih  thing  to  allect  the  lender  of  the 
r.ioncy  with  all  kinti  of  knuv/Icdge  which  the  agent  may  have  of 
the  title  of  borrower .;  but  ft  ill  I  will  not  lay  it  down  as  a  general 
ruL",  that  where  the  fan>c  perfon  is  concerned  for  the  mortgager 
7.vA  mortgagee,  that  notice  to  fuch  pcrlbn  will  not  be  good  cop- 
llruclivc  notice  to  tlie  mortgagce- 
Thttnstuc  to  Cut  confuicr  what  kind  of  notice  the  defendant  Knheton  had: 

*;\*t;^/*,^*^''-        Mr.  Hnivlins  had  net  notice  at  the  time  of  the  aftignment,  nor 
coniiiK-d  co-Lc     relative   lo  this  bufmed?,  but  before;  even  before  the  origiml 
Iu;to  :i  :  i  .c-       nitjii;;  i7,e  :  III  the  cafe  of  Fh7,*^enild  verfus  FtilcGtihcrg  ( f ),  it  wis 
w\'L'l\'   rt>     ^■'■'^''  t*-*-' "^■'''^''^'^  ii^ould  be  in  the  fame  tranlaftion  :  This  ruk 
^i:  -^iinJa  \o,     (iM^iit  to  be  adhered    to,  other  wife  it  would   make   purchafers 
aiid  nMirtj;..;;*  ei'  tiiles  depend  altogether  on  the  memory  of  thcSr 
c^ur.fvllv'vs  and  agents,  and  oblige  thcni  to   apply  to  pcrfons  of 
1  -is  en^ineiice  :'s  counfel,  as  not  being  fo  likely  to  have  notice 
cf  foviv.cr  iranfadions. 

Tlie  n-^tice  here  was  clearly  arifing  from  that  cafe  flated  by 
/r.^Tj/!  V/j  at  tl:e  fLO/jcil  of  JVt.jtiih^  in  order  to  do  fomething 
z»\\iird.-i  i\..'Rrin'(  a  eommcni  recovery;  and  it  is  a  year  and  fix 
i..v:r,iir.  r.iur  tl.i.t  /J.;.''.-;/  //  is  to  be  afkcled  with  this  notice, 

II  is  Vf  ly  pu:b.ib!e  tiMC  iL.-i^ki'is  .Tiliiht  liave  forgotten  it  in 
tl.l-.  Ien:;h  of  iluie,  (ir  \vl:i(.h  is  ir.ueh  more  likely,  did  not  un- 
iVilt.in!  iiic  rule  of  ihij  ci>jv.t,  but  tcjk  the  limitation   for  an 

,.^....    .^.^. ....,  It  i-i  rru«:  iIj'n  court  h.is  j^-ivcn  ivKifacainft  pcrfons^  who  claim 

r..  L  ;.  r:-.l.T  \^:j.   l.'i:!.  :r.;::it  ar.d  their  repielV:itatives,  but  tie  ciife  has 

^"  ••    ^-    ■'■  ;.;»e   r»  iciV  .'.s  i('   le.'i'jve  i'l^iinft    pmvli^feis;  and    though   it  is 

['..!,"..■..   |. .  {;i.:.,  i,  !i').':irii.'.;  uf   tlie    kiw   liucs    net  exeufc,  yet  there  is  i:o 

<■  ■::■   .       .  ..J  i.  ■;":,  bit  v.iiLvc    i^ere  ;rr«  articles  .13  well  an  a  fetileintnr,  tliHC 

*    '  ;■    ''  '  ■"  i'::  e-  '^t  u'iil  i  ^■Vi'lrii':*  vi^rds  v.bieh  cr^Atc  a  kM[al  cCate-tail,  to 

X."::  -..     .  .    .-  L-e  earned  iiilo  il.iCt  lellleiitent. 

•i.i  .1  i  .Li'.  ■::i    r.:. 

pv."^e  after  marriage,  it  wouM 
liii::V;  bui  ;.s  Le.rd  i'^-ir/u-r  fi.id  in 
.r/e  tv.j  ecivi'.iii^s,  he  who  haD  a 
and  I  am  inelined    to   think,   ilut 

96 


If  t' 

•  T'ltllc^v.-nr  'v'd    b'^'Ni 

j\\  'lron...'r  r.T  ihc  |  I.^I 

,1  < :.\c  \ 

I  t'lin.    vj-.iie   t!ie:e 

f;:;..::.,, 

•  e;;i;i:y  tl.a:l  earry  it ; 

'»;  ;.'ic  ::; 

i:.!:^",   the  ile^n^^mt,  as  ::  ;  :; 

in  tlic  Tim«  of  Lord  Chancellor  Hard\vicre« 
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\Va»xicic. 


ti^  the  fettlcmcnt  was  before  marriage,  the  defcncbnt,  as  a  pur-    Wapuck  ▼. 
diafcryhas  a  fuperior  equity. 

His  Lordfliip  difiiiincd  the  bill  fo  far  as  it  prays  to  be  relieved 

againft  the  mortgage,  but  decreed  that  the  plaintitl*  might  be  at 

liberty  to  redeem  the  defendant  KtikcUn. 


Head  vcrfus  HeaJ^  February  12,   174;.  C.ife  104, 

THE  pl.iintifF,  the  Lady  of  Sir  Framis  ILnd^  brought  her  s.c.  iVcr.  it. 
bill  againll  her  hulbandto  ellablilh  her  feuarate  maintc-  J!^* '""  ^ 
nance,  purluant  to  an  agreement  for  tnat  purpolc,  r.nd  moved  ^.-^-,  A/ 

to^ay  that  600/.  fliould -be  paid  her,  being  a  year  and  hall's  ^i^^r*-^'  ^'^J 
arrear,  at  100 /•  a  quarter,  to  raaintaiu  her  till  the  caufc  is/'^^^^^^^/^^'^'^y 
heard.  Zl  3  - 

The  foundation  for  the  motion,  is,  that  Sir  Frnrtaj  fL'aJ  In  Ahufbiodin  » 
1740,  wrote  ^a  letter  to   Sir  y:>/:n  JJ^.ySf  the- father  of  the  plain-  J,"|^"  J-^.^'* 
tiff,  and  in  that  letter  fays,  that  he  has  a  great  atTcciion  for  her;  uii',  h.:\!u  not 
but  from  her  misfortune  not  her  faidt,  and  .which  neither  of  ci^uf«:  t.- 1><? -i 
t'lsra  can  help,  he  does  not  chufj  to  be  a  witnefs  of  !:cr  iufirmi-  iVfi"i^^i'-[.!*;**^,J^.j 
tics,  and  during  the  time  flie  lives  with  her  father,  will  allow  tii/rcfjrc  duriag 
her  100/.  a  quarter,  J.^"V^'^/-V- 

*  Jivcd  v.ith  her 

l".:c!n;r,  wouLd. 
allow  hrr  too/,  a  quarter  j  the  wife  haring  brcu-ht  a  bill  for  cffib'Ifhirg  Iisr  f.parat-  m.iiiian.i::cc, 
mjYid  to  be  paid  6co/.  being  a  yeur  auJ  a  h.ilf'a  .»rp.*arj,  to  keep  h.^r  ilU  the  c^vSt  is  hc.irJ  j  i!i-:  lu.l- 
bjnd  h-itir.g  by  his  anlTw^r  fworn,  he  w.nsiii.*riro-.is  of  CMiibiiing  whU  h.T,  the  court  in  dir^-clini;  I',.-  [-n* 
time  pad  a  fum  of  maixey  to  be  {-aid  hcr^  would  not  order  i:  aiiarrcar^j  bat  4c  J.',  in  ^:ul:,  i:u|  laiutlv:y^.  - 
ih-juld  Xkol  dircft  it  for  the  I'utur-j.  >/^rf>v^ /V#  ^  >*  ^  'Af^^* 

Sir  Francis  Head  hy  his  anfwer  to  the  bill  infiMS,  that  he  has 
Tcquefted  her  to  come  home  and  cohabit  with  him,  and  is  ex- 
tremely defirous  of  it, 

Before  the  anfwer  came  in,  which  was  in  juh'  l.'-fi",  I/idy 
//>jJ  upon  filing  articles  of  tii-.:  pvace  agaihil  h^-r  l-ufbaiul,  ob- 
tained an  order  that  he  fhould  tnttr  into  a  recognilaiice  vriili 
furetiu3  for  his  good  behaviour. 

I^ORD    ClIANCcT.l.OR, 

'I'he    two    principal  grounds    for  bills  of  this  kind,  are  an  Wh?n  Lh?  huf- 
agreement  f  >r  maintenance,  or  a  trull  for  this  purpofo  ( i),  ;nid  cwi'a : '-".^aLe 
in  *'eichor  of  tlieie  cafes  che  court  will  cntwrrain  a  luit  f:)r  alimony  i  1  tju:  cc.i:  li.t- 
tiiui  maintenance,  and  even  after  a  feniencj  in  t!ie  eccicliallical  "'^""  .V^; '''^•. 
tokiit  for  ir,  when  the  hulbanJ  in  order  to  evade  it  ii  ^'oi»ig  fut  gv -.^ -u"  J;  Jsi- 
vt   the   kingdom,  will,  upon  a  bill   filoJ   by  tlie   wile,  grant  a  .'-J \, :....,  .!.>.: 
ne  excM  n-^^no  \  and  I  remember  a  cal'e  of  i/Jcacrc  verluj;  Cc/:-  J^;!  .J  i.^j^^"'  ^J^. 
/7j;>v  (2),  before  Lord  Chancellor  Kirr^^  where  tlie  hufo-ind  ha(I,  wi.i  -'^.i.t  .1 
afier    a   fentcnce  for  aimiony,  ma(L'    uver  his   whole  cll;ite  tt)  ''■•-■^■' -''-^.w. 
trUilees,  and  then   went  to   the  ircpt  Indies  \  anil  upon  a   bill  I    '*j<>    J 
brought  by  the  wife  agiinit   the  truilees,  he  ilirectJil  them   to 
p.iv    her   a    coiiliderable    maintenance    out    of  Hie  irn.l    ell.iic 
wiiillt  tliC  huiband  reiidcd  abroad  :    As  to  ll'hor\v'.od  veiius 

(  1)    Vidt  ffijl.  550.  (2)  S.  C.  cited  Av.v  2  vol.  93. 

llHiTi'Wijd^ 


^^6  CASES  Argued  and  Detenninect 

Head  V.       iVhcrivood^  I  CJ\  Caf.  j;^o.  it  was  determined  during  the  ufurp^ 
Head.         ^Jq,^^  ^^j  wliiie  the  jurifdiftion  of  the  ecclcfiaftical  coun  was 
fufpendcd. 

It  has  been  fiid,  notwithftanding  articles  of  the  peace 
have  b'.'cn  cxiiibited,  and  furety  given  by  the  hufband,  it  does 
not  follow  that  a  wife  is  juftificd  in  living  feparate  from  her 
hufband. 

Bui  It  is  an  excufe  at  lead  for  keeping  from  him  for  fomc 
time,  till  tl^eir  paiiions  might  1-;  fuppofcd  to  fubfide,  anddifj 
had  a  prorpocl   from  the   intcrpoiition  of  friends  to  live  hap- 
pily togeilier  ;  and  this  in  the  prefent  cnfc  wci^L!:hs  with  mc,  in 
direfting  for  liie  time  pad  a  funi  of  tnoiiey  to  be  paid  her,  bat 
I  will  not  order   it  as  .irrears,  but  in  a  ^;rr.N  lunv;  for  as  Ac 
hufband   '"•    s  by  his  aiifwer  fwcar,  that  Lei-  -cry  defirous  o( 
cohalMting  '•/'::)  her,  .md  rhat  he  has  frequently  appli'-d  to  her 
to  come  hon.i ,  1  will  not  dire£l  it  for  the  future,  but  only  that 
400/.  irial'  "^t,  ^••id  her  (i),  which  is  a  year's  allowance,  accord* 
in;r  ^^  thf  offer    \\  the  letter  to  Lady  Heair^  father,  for  I  do  not 
thnil;  'icr  ir.titled  to  6co/.  which  iaz  prays  by  her  motion,  be- 
cauf'^  the  an.-./cr  has  been  put  in  above  half  a  year,  in  which 
he  of  ■  :?  to  cohabit  with  her. 

'i\..>  ^s  net  nia-;ing  a  decree,  as  has   been  faid,  before  the 
hcariu;;;,  but  oi  I  /  doing  what   the  hufband  himfelf  is  obliged 
to  do^  maintain  the  wife  till  the  caufe  is  heard  upon  the  me- 
rits ;  and  what   I   fay   now   is    abftratled  entirely  from   any 
decree  the   court  may  think  proper  to  make,  if  there  ihould 
not.  then  appear  to  be  a  foundation  for  the  agreement  fet  up 
by  the  bill. 
Afteradecrcc         There  are  inftanccs  where,  notwithftanding  an  abfolute  decree 
maijiJnancr,  if  ^^^  ^  f'jparate  mailmen mcc,  yet  afterwards  upon  the  circumftancc 
ahufbanUctV  IS  of  thc  hufbaiiii's  conf;;ntiiig  to  cohabit  with  her,  and  promifing 
tocohabitwi'h     ^^  yf^  ij^,j.  ;;i^,aiv,  the  court  have  refufed  to  continue  the  fepa- 

Dtswifc>  the  .  ■*  * 

wurthavcrcfuf-  Tutc  maintenance. 


cdtocunclnucic. 


(1)  R  g.  Lib.  A,  1745.  fol.  164. 


Cafe  I  or.  ^'^J^  ^^'''  ^f^^^^'  -^''^ry  21;  r;;/,  February  19,   1 745. 

r  207  1 

After thrphin-  HP  HE  Marcjuis  of  Powis  f after  the  plaintiff  at  la\^  had 
tiff atiaw  hid  X'  obtained  judgment  againft  him,  and  an  award  of  cxc- 
obtaincdjudg-     ^.^^j^^j^  ViVion  the  farefMias^  to  revive  the  iudcrmcnt)  obtained  an 

mcnt  dgainit  i^.    .    .        ^ .  *      .         i  .        *'  t  jo  r      •    - 

^d an  award  of  injundtion  in  this  court,  upon  tlie  common  terms  of  giving  a 
execution  on  the  rckafc   of  errors. 

Jc'iTipclti  to  re- 
vive a  judgment) 

^.  obrai..j  an  injunftlonon  the  common  term  of  giving  a  reUaJe  of  errariy  and  aftcnvirds  brings  a  ¥rn: 
cf  error  in  the  iixchc4ucr-thaiiib2r  j  thh  is  a  brcuch  of  the  tnierg  anJu  conteinpt  f  tbt  c^uru 

My  Lord  Po'ujis  has  brou^;lit  a  writ  of  error  in  the  cxchc- 
quer-cliamber  upon  xhtt  fcirc  jlwiis  ;  and  the  defendant  in  error, 
has  pleaded  ihe  rcleafe  of  errors  given  by  the  plaintiff  in  error, 
and  has  likewife  mo\ed  in  this  court  againft  Lord  Powis  for  » 

con- 


a  the  TirAe  of  Lord  Chancellor  Hardwicke.  «^^ 

t,  in  difobcying  die   order  of  the  court  for  releafe  of 

.|i!»ftion  IS,  Wliethcr  the  relcafc  of  errors  fliall  be  con- 
rhc  original  jiulgment,  or  wh<:ther  it  (liall  be  extended  to 

tlic  award  of  execution  on  the  fare  Jaciai. 

Chancellor, 

jf  opinion,   that  if  it  !iad  been  given  immediately  after  Where  arclcafe 
t  entered    and  before  the  fclreficias  was  taken  out,  the  l^i^diatcWaf" 
i  the  common  form  of    releafe  of   errors  relating  to  tcr judgment 
t,  as  bad  done  and  fifffared^  mull   be  confined  to  fuch  I;"^*^'"'^?  *^'* 
or  judgment  as  are  already   accrued,  and  bringing  ^  /acUslaktn^ 
;rror  upon  an  award  of  execution  on  a  fcirefacuis  to  out,  the  wordi 
at  judgment,  would  not  be  a  breach  of  the  order  and  a  b^i*  ^^^jt^nd 

t  of  the  court.  rcleale,  muft  U 

confined  co  fuck 
V.  as  are  already  accrued,  and  bringing  a  writ  of  error  on  the  fiire  facias  would  not 
mpt  of  the  court. 

.n  the  prefent  cafe,  as  the  releafe  of  errors  is  after  the 
'  execution  on  the  fcirc  facias,  there  are  words  in  the  re- 
ivarrant^  procefs^  isfc .  that  will  extend  to  make  it  a  re- 
errors  upon  the  award  of  execution. 

cafe  in  i  Mod.  79.     Lord  Ha/e  was  of  opinion,  a  writ  After  the  €«cKe- 
would   lie  in  the  exchequer-chamber  of  a  iuriement  4"er-chambcr 

^    .  jj  *  .,  ^.  •'^ri       nave  affirmed 

re  facias^    grounded  upon  a  judgment  in  one   of  the  the  firft  judg- 
mentioned   in  2"]  Eliz,  c.  8.  becaufe  it  is  in  cftefl:  a  ment,  they har« 

parcel  of  one  of  the  aftions  therein  mentioned ;  but  "nd^a  writ  of 
ife  of  HartGp  verfus  Holt^  5  Mod.  229.  the  court  were  error  brought 
m,  the  defign  of  this  aft  of  parliament  was  to  give  a  ^^^  "P°"  **>« 
:rror  upon  the  merits  of  the  cafe ;  but  here  the  right  J^^^  wou "  be  " 
lined,  and  the    writ   of  error   is    brou«:ht   upon   the  nofuptrjcdeau 
f  execution,  fo   that  the  exchequer-chamber  have  no  [   298  J 

after  they  have  affirmed  the  iirll  judgment,  therefore 
3f  error  is  nofuperfedeas  ( i  )• 

fideration  of  this  releafe  being  as  long  ago  as  1731,  I  The  releafe  be* 
:onfidcr  the  breach  of  the  order  as  a  contempt  of  the  '"g  in  1731, 
t  direft  that  the   Marquis  of  Poivis^  proceedings  on  ^^^^2nii!^x\l^ 
>f  error  fliouid  be  ftaycd.  as  acomempt, 

but  dJrefVcd 
only  the  proceeding;  on  the  wiit  of  error  ihould  be  Hayed* 

(l)   nde  Loydw  Sknit,  Doti^L  550. 


Ehn  verfus  Pigotj  Mtmh  3,   174;.  Cafe  lo5. 

bill  wa';  brought  for  lirhcfi  in  kind  of  the  manor  of  ^  "™?^"*  *»""C 

1  n    It  '      ^\  '  t\       r    /;^      -   ^  wojthai  much 

l^a//  m  tlic  pa>  idi  of  /^v.;/..//:  v.  ,, .,,,  ,„,„or  „. 

i'W  in  Quern 
^eet^i   tamei  viai  Uiough:  too  ixr*ki  aad  confccueotly  coulJ  nor  be  *Jm:  oui  ui  mind* 

The 


298  CASES  Argued  and  Determined 

Ekih  t.  The  ilefcmlant  infifls  upon  a  vi:dus  of  48/.  in  lieu  of  jfl 

PiooT.         ^j^j^^g  j-^jj.  ^j^yj  manor. 

The  plaintilT's  counfel  infiRed  it  was  too  rank,  for  l?is  whole 
redlory  was  worth  but  33  /-  a  year  in  Hen.  the  8t!i's  t:;7»w.  and 
the  whole  dcmcfne  lands  of  that  manor  in  (^ten  hizaUih'l 
time,  were  worth  but  48  /■  per  ann.  fu  that  the  inodui  was  full 
as  much  as  the  manor  itfeif. 

Mr.  Mills^  for  the  defendant,  cited  Chapman  verfus  Mwj^^ 
2  P.  ff^nis.  565. 

The  plaintiff  proved  as  exhibits  the  value  of  the  firft  fniiti 
from  a  return  made  by  the  au^ir.cntation-ollice,  and  lor  tk 
value  of  the  manor  an  itiquifithn  pji  viortcin% 

I-ORD    CHAKCP.LLOR, 

There  muft  he         There  is  no  pcrfon  more  unv/illing  than  I  am  to  fet  afidc  fudl 
hri^.T^"!idf  pay"^<^"ts  in  lieu  of  tithes,  but  there  muft   be  lome  ground  of 
tofuppoit  pjy-     law  upon  which  to  fupport  fuch  payment, 
iificnuiniicuof       The   firft  objection  was    of  it;?  being  too  rank  a  msJnSt  voi 
confequcntly  could  not  be  time  out  of  mind,  for  tlie  mauoi  i! 
now  but  80/.  pir  uhnunij  and  according  to  the  natural  improTO- 
mcnt  c I  lands  from //iv/.  the  8th's  time,  it  ou^ht  to  have  been 
ten  times  as  much,  on  account  of  money  finking   in  its  valuCi 
and  lands  rifinp:  in  theirs. 

The  return;;  frum  the  flrft-frnits  oiFicc,  and   the  inquiCtion 
pcjl  tmrUni^  thouiih  they  are  not  cor.clufive  evidence,  yet  fuf- 
ficient  upon  tlic  clrcumn.ancos  of  this  caic,  becaufc  the  defend- 
ant ha^  not  produced  any  evidence  to  ccntradirt  it. 
Thi;  1 . .1  nr.crc         *  Talcinj.^  all  tlic  cvii!ci:c(*  toj^cthcr,  this  appc:us  to  be  nothing 
pirioMji  yij.      more  i!:;in   a  comoofuicn  upon  .lerrtmcut,  whiwh  parfons  have 
coniK.ii'ic.;!,        fubmitti'd  to  1!!  ivu.  Lfllion  Irom  tniic  to  tune,  and    is  merely  a 
iub::.i.:Ls: .(.  by    pcrfoual  n^iviiKut,  uoi  u  conipt^fuion  r'Ml,  which  is  fom*:  char£;5 
the  I  xi^..- ::i      .TJvcn  to   a  T).ir;"i)n   uncm    l.ind.,,  under    a  <iccd   to   which   him- 
ilnu- ...  tixi;.-,      I'clr,  tl.c  jMtrnn,  and    ordinary  arc  p:irtics,    and  of  a  dillercnt 
«t:.:J..l.i.hv..n    u.^irt:  from  this. 

s.:«...o-  ui.v;i!i:;wj  unJwraJ:eJ  to  wliiwh  iiMYifv.if,  the  [vUron,  and  orJin.^.ry  arc  parties. 

[  '^99  J         '^'^^    plaintif;'    tii'.rcfore    muft    have  a  decree  for  tiihes  la 
kind  (i). 

(I)   A^.L/i.  ./.  1745.  fol.  275. 


Cafe    xc;.      ^r.ihzvhi  and  Others  verfus  PzIULmc    nrJ  C:\/rSy    March  7f 

1745- 

4S.  p.brinstlfaJ  T\^^'  J^^''»n  Pjilhliincy  hv^Fie.wJ.^  wlli.  nffor  givincj  par- 
hl^^im'lw^m  -LVjL  ti;:ular  k;.cirs  i;;ys' **  A.  :.>  :i;l  tl.c  r.ll'of  \nhei 
i* --.-n  i^h-r      **  goods,  movca';)ij  uud  immoveable,  r.cliwns,  credits  and  othei 

^^c. ,  aiiri  int;  cxt'cutor  b?ing  r.  trirt:c  o:'.;,»  it  iruu  be  d'lV'.'  u  it'c-  ^.'.:v.:  to  'li-j  H-itut.-  wf  <r.-trlbul3'»r.5: 
I  wo  iiiir.is  ro  ihc  rt  iti:or*kiwu  liils:.,  j:*iI  liic  luiii^iuu^  Ut:,yl  wi  v\.i*  ll..i>i  :u  *i,  i  •  ll.c  Oiily  chiiu  vi 
tibc  icit.ti«>r '*    bie:hcr« 

J  ••  cficclj 


:  liunds,  power  aiul  ilirccUon  of  his  laid  elder  fiitcT 
'ufiin  FoilhuifiCy  for  her  to  enjoy  the  profits  and  intcrcft 
•  during  her  ^ife,  and  after  her  deatli,  the  capit.il  of  tlie 
rd  of  his  elrccls  fiiall  be  inherited  by  the  cliild  or  child- 
Mr.  John  Poilbhwc  his  brother,  that  Avail  be  out  of  the 
m  of  France  at  the  time  of  tlic  death  of  his  fiftcr  Mrs. 
^oilbla/jCj  which  fliid  child  or  children  of  his  faid  brother, 
(hall  be  out  of  the  kin5);dom  at  the  time  of  the  death  of 
I  fifter,  he  inftitutes  for  his  heirs,  or  heir,  in  the  pro- 
f  the  faid  remaining  third,  and  the  capital,  wherefoever 

0  take  and  difpofe  of  in  that  cafe,  at  their  good  pleafurc, 
■  own  proper  goods. 

1  laflly,  tliat  his  prefent  teftament  may  be  well  execut- 
:  teftator  hath  named  ami  appointed  for  his  executor 

Mr.  Lewis  La  Conde  of  London ^  merchant,  liis  friend, 
lim  in  that  quality  all  ar.d  as  full  power  and  authority  as 
given  to  a  teftamentary  executor." 

ufan  PMlanc  dying  lii  the  teftator's  life-time,  the  plain-     r  -q^  t 
I  arc  the  fiftcrs  of  the  teftator,  and  his  next  of  kin,  have 
heir  bill  to  have  fo  much  as  was  dcvifcd  to  her  under 
[iftribuied,  it  being  a  lapfed  legacy, 
efendant,  the  exeeutor,  iniifts,  that  he  is  intitled  to  it 
.w  and  equity,  qt/ii/!  cxcutor. 

ttorney  General,  counfel  for  the  plaintiffs,  to  (hew  that 
cgacy  is  lapfed,  the  next  of  kin  (hall  hvive  it,  and  not 
Jtor,  cited  Page  verfus  Page^  before  Lord  Chancellor 
^.  Wmi.  489.  and  Powell  vtrfus  Oiven,  173S,  before 
f'dwicke^ 

imbourne^  of  the  fame  fide,  cited  Bagwell  vcrfus  -Drv, 
li.  700- 
Chanc£Llor, 
we  call  executor  and  refiduary  legatee  is,  in  the  civil  Executor  and 


joo  CASES  Argued  and  Determined 

ANnsoTiN  V.  It  IS  certain  where  an  executor  Is  named  in  a  will,  and  bc 
PoiLBLAKc.  jj^-^g  j^^.,^^  jg  f^-j^  he  is  at  law  intiilcd,  and  in  this  court, ' 
gWcM  w*^In*exc-  t'^c  rcficluc  •,  but  if  a  legacy  is  given  him,  which  fticws  he  Ibiw 
cutor,  \vW:c;i  not  i.ike  the  whole,  as  he  has  a  part  of  the  eftate,  the  next 
^rt'k' thr'"*  ^^-^  °^  ^^^  teftator  Ihall  be  entitled  to  have  it  diftributcd uj 
whofc  as  L  has    thc  foot  of  the  ftatutc  of  diftributionSf 

a  p.irt  of  ihc 

pftace^  the  next  of  kin  /hall  bc  enllded  to  \\i\2  ItdiihibutcU  (i). 

It  is  thc  ground  too  of  all  thc  cafes,  of  excluding  the  cxcct] 
that  he  is  0!ily  named  for  thc  lake  of  executing  the  will|  an 
have  thc  trouble,  and  not  any  benefit. 

If  an  executor  is  conGdcred  as  a  truftee  by  conftruftion 
iiifcrer.  c,  where  a  fpccial  or  general  legacy  is  given,  muchi 
where  the  tcilator  declares  him  to  be  a  truflee  (2). 

C  301  1  ihc  cafe  of  Bagu^ell  verfus  Dt-y^  in  i  P.  IFms.  is  exprcfi 

point,  and  therefore  brings  it  to  that  queftion,  whether  tb 
minating  him  executor  is  not  nominating  him  in  truil.  * 

It  is  true,  the  fifters  take  it  in  thirds,  but  if  he  had  doi 
more,  as  he  has  named  them  univerfal  heirg,  they  would 
been  intitled  to  thc  probate  of  the  will. 

SL-cy-.un.-^.:"'  Ft  the  proper  term  in  thc  civil  law,  as  to  goods,  is, 
Ujlamentarlus^  and  executor  is  a  barbarous  term  unkno 
iliat  liiw,  there  fore,  a  pcrfon  named  as  umverfal  heir^  in  a 

i.-.a.xvca-o  n     iu  ni)' opi;i:oii,  would  have  a  right    to  go  to  the   ecclefi 

tpth^tUw.  1  here  I  ore,  uy  n;i  mi  ng  other  per  fons ///wt'fr/ii/ ^«rj,  he  J 

yided  rj.e  authority  from  the  inxrcft,  qunail  the  exectdor. 

Wli.it  is  tlie  ni«.-:.nin<^  of  this  ?  Why,  naming  him  is  n 
but  as  ;in  inil:  ■..  v.'iit,  a:ul  to  qivc  hi:n  barely  tlie  aqihoritj 
executor,  Willi. )iit  any  int^rcli,  and  tlie  fviCV:  txpiuiu  it  j  i 
tliC  fillers  lived  •.:bruad,  the  tjiiator  fcuiiv!  it  niircfiiny  to  v 
r.u;iu)i;*y  in  ibnKoody  in  hlf-^Ijud ;  fci  wii.it  :  Why,  mer 
\\iK-  piU!J(<iV  t'f  f.w.'itip;^  l^is  \\V\  lv:it.. 

M;.  f'ru^r/j'ii  iM^iiAli.;!!  w.is,  ii;;it  ihou-'h  lie  has  name( 


Tar.ut  !  ,   as  :o 
in  t:.: 
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*Onrdj\if-  t'-.  j'-i';'-.:  f  f  :•■  •  j-.r!'  :  -I  r:.r  •(*  fr  r"»'ir  cr.-a!';.-,  ;iri  \r. 
crrmuri'i  tin-;;  <•.,  .-  '.i  C-.'.c  ii  .ir  .  ..  '.  i  ■.'ji  .  :-  oi  'nc  t:'::.\:.-:  :  ii.;  :i.ir 
l-.-ici-r'  li'.  iillr(,:  ..  ..I  :■•:  L:r.  .  ;■•.  iltiy.'-..;.  hi^  ■.%:.!,  :h  11  ^ro  ^c.fi,.:;  ^  lo  U.v 
c.itributio:;,  r.ui  1.0:  :•.   :?..:.  -.liiji,  he  L.-nj  a  Larv  ;.-;t.«  ;br  tliv  sexici 


in  the  Time  of  Lord  Chancellor  Hardwicic£.  301 

Fs  (1 ),  tejlatof^s  iwojijltrs.  and  the  remaining  third  of  this  third  Akdbovik  v. 
the  defendant  Suifaft  PGilbLwc,  one  of  the  children  of  John  ^'«''»«'^»'<^- 
ulUanc^  the  teftator's  brother  (2). 

fi)  Who  were  the  two  children  of  the         (2)  Rrg,  Lih,  A.  1745.  fol.  283. 
aior's  filler  M^j  Poililanc^ 


t/len  verfus  jljlon.     Tie  third  Seal  after  Hilary  Term,   1 745.        Cafe  108. 

r  30a  J 
.    Motion  was  made  on  behalf  of  Hartley  Afton  acrninft  Lady  tj^'^'''^'  J*^ 

V      ^/t  %   I-  r  ^       .  '/•      I  her  own  part  of 

1^  AJton^  to  deliver  up  one  part  of  a  mnrriage  Icitlemcnt,  a  marri.igc  fct- 
admitting  (he  had  two;  and  that  in  the  fettlemcnt  Harvey  tiemcntmhcr 
w's  wife  is  in  the  remainder.  "m^^  the** 

poficfli/.ioftht 
>ad*sau  his  execotor;  ordered  to  be  produced  before  the  clerk  in  court>  but  would  noty  upon  mo- 
I  diitft  it  CO  be  delivered  up,  it  being  the  very  end  of  the  bill.  ALa./'  A,/i^^^^ 

he  had  her  own  part  in  her  own  cuftcdy*  and   came  into  #^>^V^^^ 
Kjflcflion  of  her  hufband's,  as  his  executor,  and  indorfed  with 
land,  this  is  my  part  of  the  fcttlement. 
>Rn  Chakcellor, 

will  order  it  to  be  produced  before  the  clerk  in  court,  but 
n,  upon  motion,  dirc<St  it  to  be  delivered  up,  bccaufe  this 
very  end  of  the  bill. 

is  like  the  cafe  of  a  purchafor,  who,  if  he  denies   notice,  ^  purchafer,  if 
only  fct  forth  the  purchafc  dtvd  ;  but  may  plead  his  pur-  nccd^only^fct*^*' 
in   bar  to  the  difcovcry  of  the  title  deeds  ;  for  a  purchafer  fo;th  the  pur- 
fubfequent  to  his  purchalV,  have  found  our   a  defccl  in  "^^^^  hk^'^ir-"'' 
Ic,   and  if  he  fhoulJ  pri;vi';rc  title  dccdo,  ihey  might  make  chafe  in  barto 
■  them  to  overturn  \\\^  titk-  at  kw.  t^"  difcovcry  of 

ere    is  no  occa(i<>n  to  oiler  to  conrnrn  her  title  to  the  join-  ^  ^"^^   "*  *• 
I ),    for  they  boili  clnini  iinMjr  ilie  f.».mc  dccJ,  and  bccaufe 
:  appear  what  tlieir  livlc  is,  ncH^ro  it  can  l»c  confirmed,  but 
ill  not  exter.d  to  a  precedent  title  deed,  whore  the  perfoa 
jrecedcnt  dlate  tail. 

•in  trcfs  ought  to  prociuc.' her  loinmrc  ^qk:^^  and  a  purcha-  AjoJntrcfs,  or  a 
parchafc  deeti,  tlu.c  ii  mav  Ik-  k:n  v.haher  the  lands  they  r"t^:''J^i'; ^ 
ire  ^oniprifed  in  their  decvis.  j  ci,  to  fct-  if 

the  la-: J  ^ihcy  ciaim are co.t.,  riled  therein. 

f''*#/c  Cbamholnin  v.  Kiii^p^  ante  1  VC'I.  -.2.  and  the  cafes  cited  in  note  'here. 


T» 
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Cafc  lop.      /rj/;%verfus  Simpfon^  Marchy  15,  1745.     In  the  Paper  of  Pkta 

atid  Detnurrers. 

Lord  Chancellor, 
Where  a  bill  n'>t  l^TT  7"  H  E  R  E  a  bill  IS  brought  to  impcach  an  account^  and 
an'rcc^/nt!"^"  ▼  V  the  defendant  pleads  ajlated  accouni,  it  is  not  ncccffary  in 
but  charges  the  cvcry  cafe  that  the  account  (hould  be  annexed  by  way  of  fchcdulc 
plain  Li  rt  has  no  to  tlic  anfwer,  for  the  plea  is  fufiiLlent  in  cafe  it  be  a  fair  ac- 
the"hjfe^ndL!t*  count,  bctwccn  the  parties  5  but,  in  the  prefcnt  caf  %  the  Ml 
plead.  aiUted  not  Only  impeaches  the  account,  but  charges  il.c  phtntiff  hat  no 
•ccount,  he        counterpart  of  tlie  account,  and  prays  it  may  be  fct  iorth. 

irull  annex  it  tD         ,«,       jrj  ij/i.j  '-l  '       \ 

hisini'wer.  ^^^  defenaant  pleads  a  ftated  account,  without  annexing  it 

to  his  aufwer,  fo  that  if  there  were  errors  upon  the  face  of  it, 
the  plaintiff  could  have  no  opportunity  of  pointing  thcra  out; 
and  for  this  renfon,  he  ordered  tlic  defendant's  plea  to  ihndfor 
an  anfwer,  wiih  liberty  to  except  ( t ). 

(l)  Sec  Dazvfon  v.  Da'zcfon^  ante  I  vol.  I.  note  I. 


Cafe  110.  mUyarJ  YcdMS  Ortjfy^  March  15,   1745, 

The  original  bill  f  |  MIE  defendant   pleaded  a  fine   and  non-claim  to  a  bill 
brought  for  \      brought  by  an  heir  at  law,  for  difcovery  whether  die  dc* 

the  amci.  .dbiii  fcndant  was  a  purchater  tor  valuable  coniideration. 

prajs  relict  J  the 

anfwer  to  this  is  to  be  confidered  m  a  put  of  the  anfwer  to  the  original  bill  at  much  as  if  ingrofled  ia 

the  Cu&e  parchment,  acd  a  part  of  the  fune  record* 

The  plaintilTcamc  of  age  in  December  1734,  and  brought  his 
bill  of  difcovery  the  Jufie  before ;  he  amended  the  bill  fcvcnl 
times,  but  did  not  till  1745,  amend,  and  pray  relief, 

Mr.  Q'cjfy  levied  the  fine  in  1738,  and  all  the  deeds  were  in 
the  hands  of  this  defendant,  as  attorney  to  the  plainuff*. 
.  Lord  Chancellor, 

When  the  defendant  put  in  an  anfwer  to  tlic  amended  bill 
which  prayed  relief,  he  could  not  put  in  a  complete  anfwer  o^cr 
again,  but  only  refer  to  the  former  anfwer ;  for  if  he  had 
done  otherwife,  it  would  have  been  referred  for  impertinence; 
and  therefore  this  laft  anfwer  is  to  be  confidered  a^  a  part  of  the 
anfwer  to  the  original  bill  for  difcovery,  as  much  as  if  it  had 
been  cngrolTed  in  the  fame  parchment,  and  a  part  of  the  fame 
record. 

If,  at  the  hearing  of  this  caufc,  the  defendant  fhould  not  haie 
fupported  hib  plea  by  tlie  anfwer,  the  plaintiff  may  counterprovc 
by  reading  any  part  of  that  anfwer,  and  by  that  means  overturfl 
Che  plea. 
[  304  3  Docs  It  not  equally  hold  at  the  time  of  arguing  the  plea  ?  that 
the  plaimifF  may  counterprove  by  reading  a  pafiage  out  of  ih* 
defendant's  anfwer,  to  (hew  he  Ixad  i)ot  fufficientlv  fupported  lus 
'    pica, 

ypoa 


in  the  Time  of  Lord  Chancellor  Hardwicke,  ^^4 

I  reading  the  pafTages  out  uf  :he  anfwer,  Lord  Chancel-  HitDTA*D  v. 
of  opinion,  he  had  not  m.;ci;-    .•  c  :^mplctc   anfwer   to       C»***'^- 
)^ery,  and  therefore,  not  having  :;-o;>:viy  fupported  his 

ordered   the  pica  to  ftand  for  an  anfwer  only,  with 
:o  except. 

Hardi/i^ham  vcTius  Nichollsj  March  15,  1745.  Cafe  in, 

II  was  brought  to  be  let  into  the  poflcflion  of  an  cftatc,  to  a  bin  for 
le  defendant  pleaded  a  purchafe  for  a  valuable  coiiuder-  P'^rcifi^n,  a 
d  that  the  money  was  paid,  or  is  bona  fide  fecund  to  be  J"[^V{^  J|^^„* 

fid-r^Lion  is 
pleaded,  and 
oney  is  hna  fdt  fircured  to  be  paid,    being  only  fecured,  may  ncTcr.  be  paid,  and  the 
Tin.  over- ruled.  ^^         y  x^ 

aft  is,  that  the  confideration  money  was  never  paid,  /^^y^^*^-' 
fecured  to  be  paid. 
Chancellor, 

efendant  has  not  paid  the  money  yet,  and  therefore,  as 
Jtice  now  of  the  plaintifFs  title,  the  money  he  has  only 
3  be  paid,  may  never  be  paid,  and  confequcntly  tlic  plea 
Dver-ruled(iJ. 

de  Fitzgerald  v.  Bark,  ante  2  vol.  397.  Story  v.  Lord  JfinJ/or,  ante 
o. 


verfus  Smithy  in  the  Caufe  Petitions^  March  24,  1745.         Cafe  112. 

ition  was  preferred  by  Mrs.   Smithy  on  behalf  of  her  A  mother  pctl- 
ughter  Mifs  Sw:/A,  devifee  of  a  very  large  real  cftatc  ^o"c<*»  th  -  Mr. 
r  father's  will  (r),  again  ft  Mr.  Barry  ^  fourth  fon  of  rcfti^mTdVrom 
"rimore^  that  the  court  may  reft  rain  him  from  marrying  marrving  in-r 
Iter,  being  an  infant,   and  a  ward  of  this  court,  or  to  ^^"nf^^?^^^ 
b  otiier  order  as  his  Lordfhip  fliall  think  fit.  warj  of  this  ' 

court ;  ordered, 
k\U  an  infant,  that  his  suarJlan  Oiall  not  permit  him  to  marry  the  young  lady,  witlioat 
■  the  court  (1).  >'''V>^/:v'    y^       y€     -^ 

Chancellor,  ./  ^ 

ire  of  infants  has  been  cxcrclfcd  by  the  court  in  dif- 

rrccs  and  inftances. 

the  celFure  of  the  court  of  wards ^  tlie  care  of  the  go-  The  care  of  in- 

of  infants  reverted  to  this  court,    to  whom  it  orii^i-  ftnc- reverted  to 

,  ,.  r        r^         r    y  .,.,  i-r  thlS  COUrt  OB  ttiC 

nged,  and  in  reipccl  of  lunaticKS;  uieots,  and  miants,  ccfiurcofche 

couri  of  words. 

fs  Smith  was  intill^d   to    this  (2)      Vide  Lady   Catherine   A/tnc/Iey*% 

l«r  a  fclllcmcnt ;  fubjcrt   tea  cafe,  cited    z  P.   IV.   112,     Lord  kay^ 

:ftraining  her  from  mari)  ing.  mond*^  calc,  Ca.  tenip^  Talh,  53.     Beard 

«r  mother'^  confcnt.  v.  Davtn  1  /'./■  3: j 

T  3  dit 
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the  king  is  bound  to  take  care  of  them ;  Ii 
jurifdiiSion  of  the  crown,  but  for  the  bene 
felvcs,  who  mufl  have  fome  common  parent, 


Smith  ▼.       thc  king  18  bound  to  take  care  of  them ;  It  is  not  a  profitable 
Smith.       jurifdiAion  of  the  crown,  but  for  the  benefit  of  infants  dicm- 


^*V'"b*Vr™^'       This  jurifdidlion  is  exercifed  by  way  of  punifhment,  (bme- 

pu^ilhn.ent  on  timcs  ou  fuch  as  havc  done  any  atl  to  the  prejudice  of  infants; 

I'ach  as  :uvc  and  likcwife  more  ufefully  exercifed  to  reftrain  pcrfons  fromdo- 

thc  pij  Jdtrof  '"g  *"y  ^^'"S  ^°  difparagc  infants,  where  the  aft  has  not  yet 

inf4ms,  but  been  completed. 

more  ufefully  to 

tcStnin  ^cr.oiis  from  doliag  an  a^  to  difparagc  chem  where  It  hai  sot  yet  beta  cooipleted* 

The  perfon  againft  whom  this  petition  rs  prayed,  has  not  inre- 
fpeft  of  family  and  quality  difparageii  her  ;  but  then  there  is  ano* 
ther  objeftion  arifes,  from  a  great  inequality  of  portion  and  for* 
tune  between  this  young  lady  and  Mr.  Barr^ 

Though  this  is  not  the  material  ingredient  in  the  happincf* 

of  the  married  life,  yet  parents  always  take  care  that  fuch  pro- 

vifion  (hall  be  made  of  this  kind,  as  will  enable  infants  to  live 

in  the  world  fuitable  to  that  rank  to  which  their  birtli  intidcs 

them. 

whom  itifi  rc'-*^      The  crown  therefore  afts  by  way  of  analogy  to  thc  care  and 

fcrrcd  CO  fee       prudcncc  of  tbc  natural  parent,  and  for  this  reafon,  when  in- 

'^^f  f"d*^"^^"^     fants  under  thc  care  of  this  court  are  upon  a  treaty  of  marriage, 

p[o^cr^  reports    the  court  refers  it  to  a  Mailer  to  fee,  whether  the  fettlement  pro- 

iciinj,roper,  the  pofed  is  proper  ?  if  improper,  thc  court  will  not  give  the  infant 

court  will  not       j^^^^  ^^  ^ 

give  thc  inhnt  .        ,  '         ,  ,  i  .  r         1  t  j 

karetonurry.  As  the  court  has  thcn^  by  great  variety  of  orders,  cxercilcd 
this  authority,  it  brings  on  tlie  prefent  queftion,  whether  thii 
is  a  cafe  fit  for  the  court  to  interfere  in  ? 

The  addrtfles  of  Mr,  Barrf  have  been  carried  on  very  improper- 
ly, begun  when  the  lady  was  very  young,  and  even  ,in  the  life- 
time of  her  father  ;  Complaints  made  by  the  father  to  Lord  Bar' 
r/w5/Y  of  his  fon's  behaviour^  Lord  Barnmcre^  by  a  letter  to  Mr. 
Smi/by  promifcs  his  fon  fliall  never  attempt  an  addrefs  of  this 
kind  for  the  future. 

The  father  is  dead,  but  has  appointed  teftamentary  guardians 
to  liis  daughters,  and  given  this  lady  and  her  fifter  the  inhcii 
tance  of  8000/.  a  year,  upon  condition,  if  they  marry  underage, 
that  it  muft  be  with  content  of  their  mother,  and  the  tcftamen* 
tary  guardians  j  fo  that  the  father  has  not  only  intruded  thcnv 
with  the  common  care  as  guardians,  but  has  fliewn  his  intention 
and  defire  they  (liould  be  confuhedon  marriage,  and  a  previous 
confcnt  from  them  obtc^incd. 
r  306  •]  Notwithflanding    Lord  BarnmQre\  letter  to  Mr.  S;;i/V^,  the 

young  lady  frequently  met  Mr.  Barry  at  Lord  Barrimzre'i  hctife, 
and  many  ^1e(^ages  from  Mr.  Barry  were  carried  by  Lord  Bcr-^ 
r:^orr\  fcrvan  s  to  the  young  Lady,  and  the  fafts  are  not  con- 
tr:idi6led  by  Mr.  Barry^  or  Lord  or  Lady  Barrimore ;  fo  ih^t  it 
appears  uncontroverted  that  this  was  difiipproved  of  by  her  fa- 
ther in  his  life  rime,  imd  difapproved  of  by  Lord  Barritr^^rc  lr!^c- 
wife ;  and  yet  fince  her  father's  death  this  affair  hc!S  been  taken 
up  and  carried  on  by  Lord  Barrhmre^  and  not  one  of  the  clrcuw- 
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rhargecl  by  die  affidavit  of  Mrs.  Smith  and  others  in  fup-       Smith  y* 
:he  petition  denied  by  Mr.  Barry^  or  Lord  or  Lady  Bar*        Smith. 

irft  prayer  of  the  petition  is  for  an  order  on  Mr.  Barr^ 
arry  the  young  Lady  without  the  leave  fjf  the  court. 
»efc  orders  import  only  during  her  minority,    for  to  be 
he  age  of  twenty-one  ihe  is/uijurisy  and  at  her  own  dif- 

ounfel  for  Mr,  Bjny  do  not  objoft  to  fuch  an  order,  and  A  general  orefef 
t  was  a  general  onler,  yet  it  would  affe£l  every  body,  and  o,^/<^^'r;dion  af- 

n        11  r  1-  11    •  ^  '  r;:dtfi  cv  r  body 

lliould  prelume  to  marry  her,  wouid  mcur  a  copcempt  a.ij  whoever 
)urt  J  but  when  there  is  an  application  againft  any  parti-  fliouM  i.^r-y  *h' 
rfon  toreftrain  him  from  marryinc;  an  infant,  it  is  ufual  '^''"^^~'"f 'r^*"^- 

,  .  -11  ^      o  '  incurs  acop- 

hisname  m  the  order.  tempi  ofiii« 

etition  prays  fecondly,  that  all  letters  containing  or  im*  «o""' 
my  promife  of  marriage  fhould  be  produced. 

been  infifted  by  Mr.  Batrys  counfel,  that  no  fuch  or-« 
ver  been  made  by  the  court. 

ot  fay  I  do  remember  any  fuch  order,  but  I  have  no  doubt 
urt*s  having  a  power  of  making  fuch  a  one,  when  a  pcrfoii 

promife  in  writing  to  bind  down  infants,  whilfl  under 
of  the  court. 

sry  true,  a  promife  of  an  infant  under  age  will  not  bind 
t ;  and  fo  laid  down  in  the  cafe  of  Holt  verfus  JFard  ia 

of  king's  bench,  (vide  Fitz-Gibbous's  Rtp,  175  and  275.) 
ififtcd  there  the  infant  could  not  fupport  an  action  on  a 
of  marriage;  the  court  was  extremely  doubtful,    but 
vinced  by  the  argument  of  Mr.  Reeves,  afterv/ards  Lord 
flicc  of  the  court  of  Common  Pleas  ;  and  indeed  it  was 
c  one,  and  is  the  be  ft  report  in  Fitz-Gibbif:i\  book  *. 
:hc  rules  and  method  of  practice  in  fuch  a  cafe  in  the      r     ^     i 
ca!  court,   that  was  not  abfohitely  determined   in  tlie      *•  3"-/  J 
King's  Bench,  but  rather  tnkcn  to  be  in  this  manner. 
a  concra£l  of  marriag..*  in  futuro  the  ecclefiaftical  court 
punilh  the  party,  pro  Lcfy.rie fidzi,  but   cannot  decree  d 
nee  of  conjugal  rites  (1 ). 

that  as  it  will,  and  that  it  is  only  voidable ;  yet  docs 
a  behaviour  as  Mr.  Barry  z  tend  to  cntan^^lc  an  infant, 
ivent  her  from  marrying  advantageoufly,  where  a  proper 
crs  ?  and  in  ihorc,  nothing  can  tend  more  to  her  pre- 
ni  fullering  her  to  be  infnared  and  drawn  in  to  enter 
engagements  during  her  infancy,  and  therefore  it  is  high- 
ly of  full  agi  and  a  fem.z!:  £/*  T$  prtmiy.  tc  intirntarryf  an.i  afterwnrJs  he 
her,  an  .i£lioo  lies  j^ainlt  luin  :  tor  lliou^h  fuch  mnrrig':  mjyhs:  l  i:;i  to 
s  to  the  i:Jtant,  yctit  fn.ili  b^  biniiirgon  t!:e  perl;):!  oM'jil  a^z,  \\\\m\\z\1 
I  ro  have  a^cd  with  iumc];:n:  c.iij:ion  ;  oihcrwiL' ciiis  privili:^.'  ^ilowci 
fcinding  anilbrc^kin^  through  ihi-ir  conir.^.ct-,  which  was  ir.ccnJc  !  a^  jti 

theiDy  inigh:  tuio  gro^ily  :o  their  projudice.  N:zu  Abr.  3  •;.;/.  57*1. 
^Mrd^Tfln.  sGa,^.    25/^.350,937.     Barn&rd.  B,  H.-l-^i'i.     2  Bur- 

(1)   Fidillarg,  G).  Utt.  79.  b.  notes  2.  and  4. 
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Sisirnr.  jy  incumbcnt  on  the  court  to  fee  what  fteps  have  been  taktn  to 
^'"^•'-  xiifnarc  her. 
Though  infants  For  iiot  withftanding  a  female  of  twtlvc  years  of  age  is  capa% 
at  the  age  of  y^  ^^f  contrafting  marriage,  the  canons  m  1603  are  cxpicfsly 
maip,  and*of  againft  infants  marrying  without  confent  of  parents,  and  a  li- 
itveJxe  if  a  fe-  cencc  Cannot  be  had  without  an  oath  of  the  parents  or  guardians 
bicof  nterin^*'  confcnt,  notwithftanding  infants  are  capable  of  entering  into 
into  contraas  of  contrafls  of  marriage  in  the  notion  of  law  at  the  age  of  fourteen 

marriage  9  yet      and  tWClvC. 

by  the  canons  of 

2605,  it  conot  be  done  without  the  confent  of  parents. 

The  court  di-  I  ^Hl  order  Mr.  Barry  to  produce  fuch  letters  as  contain  i 

to  p^u«  fuc?  promifc  of  marriage,  but  not  ii//ei  elot/x  or  letters  of  civility^ 
letters  as  con-  for  as  a  letter  may  contain  as  ftrong  a  promife  as  a  note  in 
t^nedapromife  writing,  tlierefore  it  mud  be  produced:   And  Mrs.  Sw/VA  (hail 

of  marriage*         ,.,        .5',        ,,  ,  .       *,.,       „  .  ,        . 

H.  B.  Jtwas  likewife  be  allowed  to  examine  Mr.  Jinrry  on  interrogatories ;  it 
ftjd  hy  coartfi/ fo  has  bccn  offered  by  Mr.  Barrfs  counfel,  that  I  (hall  look  into 
f/  '^'/^  '»-     them  as  a  private  Gentleman,  but  that  will  not  be  a  knowledge  to 

fiance  efjucb an  .  \      ..    .   ,  •  j  ^-i  r  r  r  ^ 

ordtr.   Lord       me  in  my  judicial  capacity,  and  therefore  of  no  ule. 

HarAio'icke  re- 

fufed  the  ofter  of  looking  into  them  as  a  private  Gentlcinan>  becaufe  it  would  not  have  been  alciwv- 

ledge  to  him  in  his  judici^  capacity. 

The  affidavit  of  Mr.  Barry  mentions  other  letters  of  like  im- 
port and  effect,  but  that  b  not  fatisfaftory,  therefore  they  muft 
be  produced  likewife. 

It  has  been  objefted  by  Mr,  Barrf%  counfel,  that  the  letter 
mentioned  in  Mr.  Barry's  affidavit  was  wrote  before  the  filing 
of  the  bill,  and  therefore  is  not  a  matter  for  the  cognizance  of 
the  court :  fuppofmg  it  was  before  filing  of  the  bill }  this  ii 
a  very  nice  diftinftion,  for  if  fuch  an  affair  has  been  carried  on 
privately  and  clandeftincly,  without  the  knowledge  of  the  mo- 
ther of  the  young  lady,  and  the  teftamentary  guardians,  I 
(hall  take  it  as  one  entire  tranfa£lion,  in  order  to  draw  in  tk 
infant  to  an  improper  aft  :  it  might  be  done  too  when  there  was 
a  profpe£l  of  fuch  a  bill ;  therefore  this  court  ought  not  to  put 
it  upon  fuch  a  narrow  point  as  this  is  :  and  it  is  very  probabl« 
too  this  letter  was  delivered  to  Lord  Barrymore  after  this  petition 
lodged. 
[  2^8  3  So  far  as  relates  to  the  promife  of  marriage,  Lord  Barrimm 
has  no  bufincfs  with  the  letter  delivered  to  him  by  the  fon's  foil- 
citor,  the  cuftotly  of  the  folicitor  is  the  cuftody  of  Mr.  Borrj  \ 
this  is  a  kind  of  management  too  I  do  not  approve. 

Lord  and  Lady  Barryfnore  are  not  mentioned  in  the  prayer  of 
the  petition,  nor  ferved  with  notice,  therefore  are  not  before  the 
court ;  but  tho'  I  cannot  make  an  order  mminaiim  on  Lord  Biir^ 
utnorcy  yet  I  will  make  an  order  as  Mr.  Barry  is  allowed  to  be 
an  infant,  that  whoever  has  a  power  over  him  as  guardian,  (hall 
not  permit  him  to  many  the  young  lady  M*ithout  leave  of  Ac 
court  \  and  do  direft;  tliat  ail  letters  importing  a  marriage  fliall  be 

produced 
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woJuccd  before  a  Maftcr,  and  that  Mrs.  Smith  be  at  liberty  to     f"'*^"  v- 
*       •      Tivr      D  •   !  ^     •      /    ^  Smith. 

examine  Mr.  Jsarry  on  interrogatories  ( i  ]• 

(1)  Rfg.  Lib.  B.  1745.  fol.  203.    . 

In  tie  Lunacy  of  Mr.  Rohcrls,  March  25,  174^-  Cafe  113. 

THIS  matter  came  on  before  the  court  upon  exceptions  ^; c.  Anre  5. 
to  the  Matter's  report,  which  approved   of  the  convey- J^'^'^"?"!/^ '{j^. 

ancc  of  the  eftate  in  Bdrliukes  to  Sir  Siepken  Andajon  from  the  heir  of  the 

Doftor -Fi/i/jty,  purfuant  to  Lord  Chanccllor*s  order.  liina-icI:iibou!d 

Before  the    laft  order  was  carried   into  execution,  Rohtrts^^^^^^^r^^^^l^^ 

£ed.  iioa^i). 

The  conveyance  is  by  leafe  and  rclenfe  to  fuch  ufcs  as  fub-     /*   ^   jp   "^ 

fitted  under  the  wUI  of  Mr.  Roberts'^  father,  in  wliich  Sir  Stcphm^'^   ^^'  -  -^-«3?^ 

Merfofiis  the  laft  remainder- man.  y<  /i^^   /^^^ 

Exceptions  are  taken  by  the  heir  at  law  of  Mr.  RJjc-fjj  and  ^JrP 

die moft  material  is,    that   tlie  conveyance  ought  to  have  been  ; \__ 

made  to  Henry  Roberts  the  lunatick  in  fee.  j^^^  ^^^46*: 

Mu  Noeliox  the  exceptant,  the  heir  at  law  of  Mr.  Roberts,  c  ^♦^^ ^ 

The  intent  of  thefe  exceptions,  is  to  leave  tlie  heir  at  law  at    ./-^r;^ 
liberty,  without  any  previous  order  of  tlic  court  to  come  to  h  s>^^/^^.^,Vi^' ^ 

judicial  determination  of  this  point,  either  by  trr.vcvling  the  vw  .^^ 

quifitlon,  or  in  any  other  manner,  whcrlier  he  is  intiried  to  the^  ^l,^  ^^,^-«v^^ 
fee,  or  whether  Sir  Stephen  Anderfon  is  iutitled  as  laic  remainder-  ^^  ^^  - 

man  under  the  will  of  Mr.  R.oberti\  father.  f^-^-r  ,:^*^^^'.^ 

He  argued,  that  this  court  will  not  coiificlcr  the  inquifirion 
as  an  abfolute  determination  of  the  right  of  iniieritanee  of  the 
unatick's  eftate,  and  though  he  could  not  cite  a  precedent,  yet 
libmitted  it  upon  general  rules  of  rciifon  and  j»;(Hce,  that  an 
icir  at  law  may  traverfe  an  inquifition,  aiul  tliat  the  court 
will  not  bind  him  down  without  a  judicial  determination  of  ilic 
>oint. 

That  if  Doftor  Finny  could  not  have  been  bound  by  the  in-  r  j^p  -j 
|uiCtion,  unlefs  he  had  agreed  previous  to  it  to  be  bound,  mujh 
more  the  heir  at  law,  who  has  not  entered  iiuo  any  fuch  a;;;rce- 
tnent,  cannot  be  bound.  He  cited  .y\\  (j^'-ifty  Pal,ntv^  Attorney 
General  on  the  behalf  of  Jerome  Smith  againll  Sir  ii.bcrt  Pack' 
hurjij   I  Ch.  Caf,  H2,  11;^ 

In  all  judgments  againft  the  anceftor  the  heir  1i;h  the  benefit 
jf  a  writ  of  error,  or  appeal ;  then  why  fiiould  lie  be  barred 
icrc,  when  this  is  a  proceeding  only  found  upon  the  [  r^ro^^ativc 
>f  the  crown  ? 

It  vrzs  but  a  limited  infanity  found  by  the  jury,  thdt  Mr.  Rj- 
\frts  'was  not  of  capacity  fujpdent  to  mtviage  his  oivn  aff.::rs. 

A  great  inconvenience  would  follow,  if  the  proptiriyof  ji^r- 
bns  fliould  be  bound  in  this  fuminary  way  by  crdcr  of  uiis 
rourtj  and  will  be  the  firft  precedent   of  thii  kind  ;  and  -11 

(1)  FtM  ex  tarte  Griinfoue^  Ami,  706. 

that 
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RoBziTrt     that  IS  aiked  is  to  have  an  opportunity  of  trying  the  faCt  o( 
^  the  lun?.cy. 

Mr.  IViibvaham^  counfcl  of  the  fame  fide,  faid,  we  donotde* 
fire  an  immediate  conveyance  to  the  acceptant  the  heir  at  bv, 
but  only  to  fomc  DiRccr  of  the  court,  to  the  ufe  of  fuch  perfoni 
as  may  hereafter  tun;  out  to  be  intitled. 

By  the  >'t.  de  Prttngci.  Rfgis^   17  Edw.  2.  c.  10.  It  is  a  fort 
of  office  to  nitiilc  the  King   to  lay  his  hands  upon  die  perfott    ■ 
anc!  eilaie  of  j  lunatielc ;  and  though  the  King  cannot  be  proper-    : 
ly  c.illcd  a  trullcc  (1),  yet  in  this  cafe  he  is  quafi  a  trufteefor 
the  lunatielv'o  beueiit  only  j  for  it  is  there  faid,  the  Kingjbd 
take  noihifig  to  his  own  ufc* 

'Yi.yjc^\  is  noti  i::g  in  thi<^  inquifition  that  can  afTefl  the  right 
of  a  lunatiek  to  liie  eft  ate.  V'ule  Gutlini  verfus  Brown,  1  Ck 
Cy-  49.  that  a  iine  fliall  not  woiL  further  than  the  court  in- 
tenUed  it  -,  the  fame  rule  rule  will  hold  as  to  the  order  madeia 
this  cafe. 

As  to  the  order's  being  conclufive  :  Confider  firft,  how  it 
would  be  in  point  of  h\v  ^  this  conrer:  .  freehold. 

I*'  a  man  lias  a  judgment  a.a  i.tt  hlr-,  on  demurrer,  he  5i 
br.rred  in  a  pcrfonal  aclioii,  and  can  only  have  a  taint  or  writ  of 
error;  b'.u  fil^crwifc  in  fre;.hold.     /'/V/t*  6  Co.  *].  b. 

He  can  Ln .  j  no  attaint  here,  becaufe  it  is  in  the  cafe  of  die 
crown.     ^  I.goti  j{C),  Ar.cn. 
[  310  ]         The  (  iminon  l.iw  vvii!  not  allow  a  man  to  be  barred  of  hii 
frcehc  Id,  till  the  mere  r-Lrht  has  btm  iricd. 

In  the  Crife  of  jiddU' r.  vrfiis  Dciivpn^  June  24,  1 71 1,  as  ap- 
pears by  t:  :.  K't^ilUi'-^  o'  sk,  for  the  note  in  Fnmn^s  Rep^rtif 
2  vc/.  678.  is  inuvrfecl,  It  \\':\s  Uid,  that  though  a  perfon  is 
found  a  lun;'.i'ck  wMi  a  re  nffjecl  of  fcverai  years  back  ;  yet  if 
any  conveyances  nre  e::cv  utcd  by  a  lunatiek  after  this  time,  they 
flv.dl  not  be  lit  alide  as  to  ^cn^d  ufts  ;  and  yet  they  are  looked 
upon  as  bad,  and  the  efildls  of  a  vucovery  bad,  where  the  ufcs 
are  bad.  ^ 

Lord  Chan'oiltxr, 

There  was  a  f:  ■.  i'l  ihn  cafe,  and  therefore  the  lunatiek  was 
bound,  as  \r  mull  he  fiij-j-^'cd  wi^j  n  he  was  examined  with  re- 
gard to  trie  line  'nv  the  ]\'.J,  ,\  thnt  he  was  capable  of  levying. 

Mr.  Aitorr.cv  (Jcr.er.il  for  the  remainder-man  under  tlie  will 
cfPIr.  l^c\r:r^Li\^r. 

i'lril,   VVlKtiier  i.n:  e"Ct"pl.\r.l  I..1S  any  rij^ht  as  heir  at  law. 

He  can  ■  'aim  it  o«i!v  ..-  I-,  ir  ::t  hiw  upon  the  fuppofition  that 
Mr.  R:Li/j  \va.  i^\U'd  in  f.  •.;  at  tij;  time  of  his  death. 

He  coidd  ::'U  '•'*  i-  if',  d  in  kv  .u  ihe  lime  of  his  death,  and  the 
only  re  if*  n  ih.v.  .'..,.  Umi  uri^i  d  to  Ihew  he  was,  is,  that  the  fct- 
ll  :r.c:;i  mad^  IvMi.  A*:iv;-/j  in  1738,  has  barred  the  remainder 
tCiS  r  >.'f/A7/  .'//.v':-,^v, 

Ti  e  liwir  nn  1  ;;vt'  no  le /ul  right,  for  cither  Mr.  Roberts  was 
or  v.ciii  iKii  :i  ;  iii-iiMv :  it  i:c  \va>,  the  deed  executed  by  him  in 
I7;I<,  is  r.o  '..r  \X  tf.e  r:ni;:ind.r-man ;  if  he  was  not,  DcficT 
i'.v.'/j'  1k:s  lilt:  v.I:  I'  ij.l>jiii««iiee,  and  there  is  no  pretence  of 
rL'lu  in  tiiC  heir  ;;L  I.r.v* 

(0  n-.  r. .u  V.  j.o:d  Du'timore,  i  nr.  4^3. 

I  Th« 


in  UK   ximc  oi  juora  v^nanceiior  jnARuwicK.E« 
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eproceedings  in  tlils  lunacy  are  binding  upon  die  heir-  at     RoaERT»'t 

the  (latute  of  Edw-*  6.  c.  8.  /  6.  there  is  a  liberty  to  tra- 
but  when  that  liberty  has  been  once   taken,  there  is  an 
it,  for  the  lanatick  cannot  traverfc  it  again. 
Roberts  could  never  have  travcrfed  it,  by  faying  he  was 

unatick  at  the  time  the  jury  have  found  him  one.     Vide 

ff'scafe,  4  Co.  123.  b, 

IS  been  finally  determined,  and  there  is  no  way  of  trying 

,   and  cannot  be   controverted  over  again  by  the  heir 

Solicitor  General  of  the  fame  fide.  F  3^*   3 

general  queftion  is  upon  tlic  order  msiit  In  December 

ground  of  the  order  was  not,  that  Doftor  Finny  really 
onvey  any  thing,  but  only  to  prcchide  him  from  ever  iry- 
►ver  again,  that  Henry  Rcberts  was  a  1  unatick  at  the  tima 
;uting  the  deed  in  1738. 

iifwer  to  Mr.  JVilhrahdin^^  obfcrvation  that  a  deed  of  his 
:  gooil  to  good  uics,  and  bad  to  bad;  he  cited  Ltach 
^komf.iy  3  Mid,  310.  and  the  f.ime  in  Showen^s  Pari. 
o. 

fingle  qucilion  is.  Whether  :i  deed  executed  by  a  luna- 
void  or  voidable ;  Judges  h:;vc  boon  of  opinion  it  is  ab- 
void,  and  not  voidiiblc  only. 

t  deed  is  fo  far  a  void  acl  that  it  does  not  grant  to  Doclor 
it  does  not  bar  an  eflatc-tail ;  feu*  ii  he  was  a  lanatick  at 
le,  there  was  no  deed  at  ull. 

Clerk  of  the  fame  fide,  cited  IAaiificld%  cafe,  12  Co.  1 24. 
here  was  a  fine  by  an  Ideot. 

d  rcfolvcd  in  the  court  of  Wnrds,  that  forafmuch  as  he 
inabled  by  the  fine  as  a  princip.d,  he  flv.dl  not  be  difabk-d 
lit  the  ulcs,  which  arc  but  as  r.cceflbry ;  and  notwith- 
ing  Lord  Dyer  fiiid,  that  the  Jud^:c  wlio  took  ilie  fine 
iever  v.-.-^rthy  to  take  another;  and  altho'  the  mon(h-.-)U5 
niity  aad  ideocy  of  Bajhlcy^  wlio  ackuowlcd^od  the  niie, 
pparent  and  viiible  to  the  Judges  of  the-  Common  Pitas, 
he  jurors,  to  whom  he  was  fcnt  out  of  the  court  of 
Is,  yet  they  caufed  a  jnror  to  be  withdrawn,  by  coiifent 
rtles,  and  held  the  fine  to  be  good.'*" 
^otl  in  reply  fa  id,  he  anpreheiulcd  the  court  would  nnt 
.2  conUrut^Siion  upon  their  order  m.ide  on  Doctor /*2///;;', 
ichide  the  rights  betu'ccn  iSir  Stephen  Andsrf-,n  and  the 
iw  of  Mr.  Roberts, 
»  Chakcellor, 

:  Entries  652.  is  the  only  traverfc  of  a  Innacy  in  print;  xhe  only  tr»- 
c  is  cxprei'sly  the  traverfe  of  a  peifon  luppofed  to  be  a  \eiii.  ot  jiimacy 

It  the  time,  inpiinti,»n 

I]..  r  r  1  *  '-I  i«       Lant'i  t-iitiUu 

may  decide  on  fome  lure  and  ccrtam  prinap.cs  en  thr5 

1,  widioutpicjudiciivg  any  per  ion's  right. 

Th: 


Cbn- 
r'ul  ml 
f,  that! 
[ii  2nd  I 
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RojTcRTa's         Tl.iroiicftion  is,  wlictlicr  T  fliall  leave  T)o&ot Fi/wy  apnwr 
'*^*"  of  dirpL:tl:j.ir  it,  \i  ho  thinks  fit,  by  reafon  of  his  not  having  dcce 

an  acl  U)  e:-.LiM[;uirii  his  right. 

The  cMCL|:Lion  i.s  miftnkcn,  for  the  courfe  of  this  preceding, 
was  to  li.cw,  whether  Mr.  Roberts  was  a  lunatick  or  not,  and 
whtthcr  Doclor  Fitwy  had  any  right  to  the  eftatc  ;  for  to  fnp- 
pofc  that  deed  was  void,  and  yet  in  force  at  the  fame  time,  woiw 
he  i'.icoTiiiftent;  tliis  Lcing  the  intent  of  the  order  to  prevent  tie 
trying:  t:ic  lu:i;:cy  o\cr  ?.^.\\\\  in  Bdrbiid:eSy  it  decs  not  imply  ihc 
court  .tdmittod  Doclor  binfiy  to  hive  a  right. 

I  :iin  of  opinioii  not  iHily  the  lun.itick,  but  the  heir  of  tbe 
1  una  tick,  isbouiul  up:;n  //v  trav.rfe  of  the  viqu'ifition^  or  it  would 
have  1  LV!!  ;i  very  fiuith^s  act  of  parliament. 

A  iriiil  by  liifnL-flion  is  the  proper  trial  by  the  Lord  Qatw 
cciior  .IS  'o  his  per  Ion  \  when  iherc  hns   been  a  folcmn  trial 
the  liiV-tlmc  ox''  a  Ir.iiaiick,  who  is  hound   himfelf  ;  to  fay, 
after  hi^  death,  when  he  cannot  appc.ir  in  prc-per  perlbn 
cav.not  bv'  inTp'^Red  by  the  jury,  it  fliouKl  ftill  be  open  toatTi< 
verfj  i>y  •!'?!  'irai  Inv,  c.\rri«.>  a  gri-at  r.bfurdity  wi:h  it. 
Where  the  '  •^^'  alivT'ce  of  ;i  hin.iiicl:  :v.:iy  iniverfe  an  ir.quifitiim   as  veil  1 

Hiup'.c.-'nM  the  a-  'Jie  '  i.i.ilick  Irjiirr'.!' ',  riiPMofe  both  the  lunatick  and  ihe  alienee ; 
Juyuiic!;ri.  i^  iVLTft',  .ind  }»..*  IS  Inuiui  a  lunatick  at  the  time  of  thealicna-' 
iou:.a  .1 'iii:.i"tk  noil,  1..  liol  i.»c  a-iCi'.ce  bov.:iu:  lie  cr:rtanny  is. 

ut  ihc  tinx.  or 

ilic  aiicji  iLicn,     the    .''i.::ci'   i.i    l'OU".vi. 

The  r.r.jncc  it  i'^  f.uil  (jiiiil  be  bounil,  becaufc  he  was  a  party 
to  il'.'.-  iV.ii,  1  ut  t!;c  lu'T  r.t  hiw  Ihr.ll  not,  which  wculd  bc  t 
niairiiVI;  iinuiii^  ,  and  fiiil  llroiiger  in  the  cafe  of  ideocyi 
v.l.w-e  rlv  vr  -\  n  ;,i.;nts  the  cull  ody  and  profits  of  his  eftate 
div.iu  :  1.1.,  life,  t':j  ideo:  dies,  and,  according  to  the  do£lrine 
l.-\i  Jvi-.vii  J'  C'U'.^ifel,  tiie  heir  at  law  nvjy  eonic  in  and  traverfc 
t!.:  iL.\\  :  f)  ul'i  l^e  excoutiT  of  an  ivleut  have  .'.n  account  agalr.ft 
\\\y:  ;^^/.r.:.L  i-.  r  iIil  prolit:;  incurred  during  tlie  grant  from  ic 
c:.''^vu  '    Xi-  uireb'. 

'ri;e  li..ir..*..I:  it  "0  faid  wouhl  not  bc  bounJ,  bccaufe  when  Lc 
ree^>^  er  .  li:^  ^"j:iKo  I'e  may  travel  fe  it ;  certainly  he  could  not. 

'riun^.h  I  h.ivc  U'.id  all  this  upon  the  general  point  that  tl;c 
]..:i*  ^»L  1..V.  \\  bi'.:r.d,  yet  if  Mr.  RoWrts  was  really  a  lunatick  at 
\\'M  \v\\':.  v{  ']:j  fiee:i,  it  is  abfolutely  void;  if  void  fo  as  not  to 
p.  l".  L .'..  V  :l.'t<',  it  i>^  e-iiially  void  fo  as  not  to  bar  the  entail. 
r  oj ,    -»  iiu:  lupp:  i\  :i  e'.;niinon  recovery  might  have  a  diftinft  opera- 

t:f«:i  iV.iii  il-.--  il'o.i  to  le.ul  ihe  ufe^:,  for  a  common  recovery  vil8 
h.irilK'*;j.!..il,  i!  ("'-h  tilt  re  i^  no  deed  to  lead  the  ufcs,  becaufe 
i:  is  in  rvip  t.L '  fil^  falhfiu'l'r.^i  rf  tjlatc  in  vn/nr^  which  creates  the 
b.ir  ;  v'.t  \':  :ul!:  a  tieed  as  iliis  does  n®t  n.tfs  the  e(laie,  tiien  the 
c'ls  •!  {.-.".}  h,  ve  vi)  oper.itii^M  as  a  recovery  of  an  cilutc  In  fatis- 
f.K  1:0:1  :  i  I  w  it  is  (juiic  a  tliilincl  tliirg  ircm  tlie  common  reco- 
ver'.-, iVv  i;  all  ilci:ends  n^on  n  ieiter  of  nttsrney  executed  by  the 
lu! -.itiL.  ,  v.i.i^h  is  <i  deed,  ;nu'  therefore  every  thing  done  in 
puil.un.'Vw  vL  i:  ij  void:  iwd  ti.i.i  was  dctc. mined  in  the  cafe  01 

a  irentiurtk 
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Wetttw:rth  vcrfiis  Cholmley  in  the  cout  of  Common  Picas,  Ml- 
^hultmis  term  1744.  (i). 

But  I  will  fuppofo  llo'jfyts  was  not  a  lunntick,  nnd  tnr.t  on  a 
fixture  bill  brought  heiv,  Rjhcrts  fhjuld  \y^  iowwA  not  tc»  be  a  In- 
mdck,  but  a  weak  man,  anel  tht;  ck-t-il  obLair.tj  oy  t'ri'rl  k.r  i-.i- 
foGtion  :  after  the  denrh  of  Mr.  R'J'&ytr,  the  couvt  nuilt  tu\c  Ir 
cxadly  in  the  fame  light  a<;  it  ftood  bcforj  his  ccuvjy;?r..:::  \  if 
Doftor  Fimiy  gained  no  right  by  thir,  deed,  he  can  cgiivl-v  no- 
thing to  the  truftec  under  tlie  order  of  this  court,  thcrcioic  the 
heir  at  law  Is  nor  hurt. 

But  fup»^3fin'4  the  entail  is  barred,  thofe  uf^^s  arc  not  e::i!Vinp^, 
and  no  prejudice  can  arife  from  the  conveyance  dirL:cU'd  hy  I'm 
Maflcr,  his  Lordfliip  over-ruled  ilic  exception,  hut  not  io  :is  to 
prevent  any  right  the  heir  at  law  may  appear  to  have  on  trial 
it  law, 

(0  S.  C.  2  n/.  403.  cited. 


ji/i:ii.     Eopr  Term,    1745.  Cafe  1 1 4. 

Bill  was  brought  for  a  redemption  .of  a  mortgage. 

L^ni  Cshancelkr  {ct  owl  with  f^ivinjr,  that  hc  tho;i^-!;t   the  rule  T't- rul;r In  re- 

in  relation   to   rcdemnrio-.i?.,   \vhijii\id  been  clt;;b!il:u\li::  il'.is  l-^'nwre- 

court  for  lome  time,  arut  wmch  was  anai(^;;o:.is  to  tl^e  nature  ct  j^i.-h-d  hcic  b/ 

limiiutions,  is  a  very  ri^^ht  and  proiv:;r  niit  ;  chat   :its:r   f.vcnty  n^oraTW^y 

years  poiTefTion  of  the  morfgitv.',  ho  Ti.  •uld    not    le  dlllu'-bed,  |r,' ^^  *^  !'"^-i^jt 

or   otherwifc  it  wouM   make   pi\',>i.Tty   very  precarious,  :iiid  .1  j»-ir  :i' yesr-. 

mortgagee  would  be  no  mor.;tlr.i:i  a  b/,:l:li*i()  Li.c  riU)r*Li:»;vji',  and  \-  J'»i"i-^  -^ 

{aujecl  to  an  accoun: ;   which  wjuld  bj  a  grjat  har»:';i:['.  n :-i.V.^:itu.i?d, 

h   a  \\;ry    x.'^\\l  and   iv;>i.-i-  ouc    ^l). 

But  on  the  other  hand,  I  never  \\c^xA  of  the  nil  :s  that  j\Tr. 

CUrk  has  infifted  ofi    for  the  d'.reivl.in:,   tl-.n  M'hoev.-r  omcs  foir 

a redemption  mud  (lir:\v  a'ilfi.I/iiiry  \\\  r-ie  .'v.vpov  dl'  tl-«*  env.iry  of 

redemption  to  e.-^mc   r.-oiiiT-,  :)n'l  St v:r,; :'.;/,  'l'ii.\t  it  rlie  court 

Ihonld  be  fatislied  in  rl:is  rclpe.-l,  y.r  tl 

dcmption,  where  it  wouKl  lu:';j..\-.l  the  iv 

tenience  in  taking  the  accoii:::. 

I  do  not  know  theic  rules  iv.v.e  everbL"*ii  t;l:^i  lT.*d  ivvc,  but  if       [3*43 
the  court  decree  a  rcdemptio!i.  il'r-y  pn 

againft  laying  the  mortgagee  ui^der  ijic:.n\enl^iice  in  piliing  tiie 
account. 

There  never  wa:  a  jiul^c  who  lias  f.-.t  in  tl.'-  c^r.rt,  ecu!*!  be 
BOTf  difmcHned  than  I  am  to  .dlow  a  r':J.vv.pti oij,  v.  ;u  re  t!:i.rj 
lias  been  a  length  of  tir^c  irinirred  [\\vcc  ilij  poiiLiii^n  of  the 
mortgagee  of  the  premises  in  inortLra;^j. 

Efpccially  in  acale  like  the  prelcnr,  wb.erc  a  rrov.!:!i,'::ifr:^^^ee, 
gSthe  plaiiitiiF  is,  admits  that  tor  a  very  ineo:ir:d..riibL*  i'um  he 

CO   -<:;j"J  V.  Pi  vr:7;   nKt'  2:5. 

bought 


v'     \\W\ 

iuji  deei 

i\*( 

z  a  re- 

^•'o-o--  to  -^XC. 

lb 

inco:;- 

.n«l:i 

iii-liv^vc 

,  but  if 

[tie  :!'; 

\\:\\  .M 

il: 

/v  em 
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-  Axes,  Ix^njrht  the  equity  of  redemption,  unagining^  from  fomefaii 
kdgc  of  the  law,  he  might  be  able  to  unravel  a  great*nambe 
circunift?»ncc3,  and  by  that  means  intitle  himfelf  to  a  redcmp 
audi  inould  be  very  glad  in  decreeing  a  redemption,  thatlc 
<lo  it  lor  the  lake  of  tljc  unfortunate  family  who  were  thcori 
borrower.^  of  the  money  ;  but  though  thty  have  conveyed 
r.l!  their  rigl:r,  yet  even  in  ihc  cafe  of  an  afTignee  of  theequ 
redemption,  if  there  uvc  cireuniftances  which  would  indue 
couit  to  decree  a  reclcniption  in  favour  of  the  reprcfeniati 
the  mortj^n^or,  the  airiLjiiec  who  (lands  in  his  place  will 
the  benefit  of  it. 

I  am  Of  opinion,  that  though  no  (ingle  circnmftance,  abfl 
ed  from  the  reft,  will  be  fuiTicient  to  uititlc  tlie  plaintiff  to 
crcc,  yet,  taking  them  altogether,  they  are  of  weight  cnou 
entitle  the  piaintiiF  to  a  decree. 

For  in  1723  it  was  plainly  a  mortgage,  and  the  biil 
brought  only  in  1738,  wiiich  is  hwt  Jlfteen  yfars^  and  thci 
is  not  within  the  bar  which  lias  of  late  years  been  laid  doi 
ihc  court. 

There  was  a  cafe  !:cfore  Sir  Jofepi  JchyU^  where  he  dc 
a  redemption  upon  the  circumftance  of  the  pcrfon  (who  v 
poficifion  of  an  eftate  originally  in  mortgage)  calling  it  b 
name  of  my  mortgaged  c/latt  in  his  will. 
A  redemption  But  though  I  decree  a  redemption,  it  muft  be  upon  t 

this  Mfe^M  the  ^^^^  '^^  plaintiff  before  the  Matter  in  taking  the  accom 
bUi  wjsbroiisht  confiued  to  furcharge  and  falfify  only,  and  the  intereft 
•fterapoOcffion  the  mortgage  to  be  computed  at  5/.  percent,  which  his  Loi 
rna'^.S:^'^'di«acd  accordingly. 

POt  Within  the 
bar. 

Cafe  115.  Fc7viereau  vcrfus  Fonnertauy  Enjler  Term^   1745- 

[  3^5  ] 

S.  C.  cited 

2  Vcr.A2iy4S4. 

Ante  184. 

Ai:tr  the  death  <*  guardians   and  truitees    fevcrally  and  jointly,  in  truft  1 

ffr^^.^V.'*  **  ^'^"ft  t'-c  fame,  Mitliin   the  term  of  fix   months  next  aftc 

of  his  funj  died,  "  cicccalc,   m  the    purehale  of    fueh  parliamentary    fund 

h.;vingmrvm.'.de  ic  f^ch  otlicr  rcal    or   pcrfonal  fccurities  as  they,  or  the 

l>rM.hrrPi:/>  \\\ox  ol  thciUj  lli.iil  tliiiik    fit,    111  trult  to  pay  the   ] 

txctuTcrind  "  intereft    and  ^ovluce   tliereuf  unto  qjl   my  children  b; 

'\'"';;;;^ ;.';f ",  "  latc  wife  Eiizabethy  a::d   unto   thcfc   that  (liall   be   bor 

hi/':;'\:J.i;;  "  "-Y  prefent  wii'e  ylnn^  when  they  fiiall  have  attained  tli 

:h'  (..'i-;  rii.'-  »  <H   2!,  {W.wt  WW'S  lliiirc   aliko  ;  and  that  the  fharc  of  ca< 

i  »i  V' ••  '  '  f".  n .■  *^  rr.y  (i.iii;^i.:c^s   be  paid  to  each   of  my  daughters  durini 

i.;  • ...-  i.i  :•■  "  icsi.i  oi   uicir  ^atur^i  lives  :  And    I  will  that  the   inten 

i-ii  i  *;  :/.  .C;..*  •', 

i\  to  the  pli'ntiff  as  hisrepreffnrjt 
!(  fulu-.ry  U  »;.»lce<  only.  //  <■«-/:« 
•  .".'  \i  ti-t  'l.i!e  K.'y  j  the  yi^rly 
;.  ii\r^n.f.t^j.,i  at  .'  f'\.'xi/:/:f.,r  tic 
iiV\  •  -1  :.  .?  .:  V.:'  j  '..,■  .:.•.  ir  I..'.'  j  /•.  ./.  'r/;.:'.  .;-;.■ .  .f-'f  x.  /  r  'hi'  i:  u  fa' .:.-,' jr  U^ecy  d'vfid 
'hi       ::i,''-jrj   '. i.ti  ti. :•*'•{  I    . . «  f'-j ■  i    .'    i      "   •■ , "   '    *     i '     '■  •-' ^   *'-*     '" '  *■' '  '' 'i,   •  ^ "'•'• « -'». 

•t  1 


^L/fVDIUS  Fotinereati  by    his  will   devifcd  as  foil 
^    **  I  give  and  dcvifc  the  fum  of  54,000/.  to  my  execi 


.:    \.W.y      .Vj     b 

.l:.nj 

!   :■  10:1^1  d    V 

')  I  i.e. 

:;.  V  :(/  ih^'i 

:;'  /' 

:....'/.v,  fL';- 

'  ... ..'. 

/.  .,/;./. .^-v. 

•^..T:.l 

in  the  Time  of  Lord  Chancellor  Hardwicice,  31^^ 

r  produce  of  the  fcveral  fums  or  parts  of  the  faid  fecu-  Fohne««av  ▼. 

which  (hall  belong  to  my  daughters,  who  arc  or  fliall    '^««»*»a»* 
irried,  be  paid  to  them  upon  their  (ingle  and  feparate  ^^^^yr^'^'Z^^^ 
>ts,    without    the  controul   or   intermeddling   of   their  ^     s/^ 

llivc  hufbands,  and  without  their  being  fubjeft  to  the    ^y    ^ y^A, 
irge  of  any  of  their    faid  hulband's  debts*     And  I  will  X^^/^  o 

"iich  my  faid  daughter  or  daughters*  receipt  (ingle  Tca^y^-M-^-r-uf  -  /^7-^- 
ite  (hall  be  a  fufficient  difcharge  to  my  faid  executors, 
C8  and  guardians  aforefaid,  for  fuch  yearly  intereft  and 
ice :  and  after  each  and  every  of  their  refpe6iive  de- 
iy  in  tnift  to  divide  to  each  the  part  or  (hare  of  the 
tics  wherein  the  fum  diall  have  been  invefted,  ;iniong 
fue  of  fuch  of  my  faid  children  who  (hall  happen  to 
u  fuch  manner  and  proportion  as  any  of  my  faid 
en  fo  dying  (hall  refpcciively  appoint  in  and  by  his 
:r  laft  will  and  tedament ;  and  for  want  of  fuch  ap- 
nent,  then  in  truft  to  divide  fuch  part  or  (hare  of  the 
fecuricy  equally  among  fuch  refpe£tive  ifTue  of  any  of 
Lid  children  at  their  rcfpeftive  age  or  ages  of  21  years, 
\  trud  in  the  mean  time  to  apply  the  intereil  of  their 
Jlivc  (hare  or  portion  towards  their  refpe£live  maintc- 
;  and  education  :  and  in  cafe  any  fuch  ifTue  (hall  hap« 
^o  deceafe  before  attaining  the  age  of  21  years,  thea 
in  fuch  cafe  I  will  that  the  (hare  of  him  or  her  or 
fo  dying  do  go  to  the  furvivor  or  furvivors  of  them  ; 
n  cafe  all  the  iflue  of  any  of  my  children  (hall  h;'Dpen 
:  before  attaining  the  age  of  21  vears,  to  be  divided 
ly  among  all  my  other  children  or  their  children ; 
hildren  of  any  of  my  children  v  ho  fliall  happen  to  be 
at  the  time  of  the  deceafe  of  the  longer  liver  of  the 
of  my  faid  children  (fuch  ifTue  dying  all  before  the 
)f  21  years  as  aforefaid)  to  have  the  (hare  of  his  or 
>arent  equally  between  them  :  And  I  will  that  my  faid  r  ^16  J 
corSy  trudees  and  guardians  do,  until  fuch  time  as 
(hall  have  inyefled  the  full  fum  of  54,000/.  in  the 
afe  of  fecuritics  for  the  puij^ofes  aforefaid,  pay  to  my 
en  out  of  the   reft  and  rtfidue  of  my  perfonal  eftatc  as 

as  will,  together  with  the  intcrcft  of  the  fecurities 
I  they  fhall  purchafe,  as  they  go  on  in  purchafmg 
>f,  amount  to  4/.  for  each  hundred  fcarly,  for  their 
'live  part  or  fhare  of  the  yearly  produce  or  intcrcft  of 
4,000/.  I  fay   of  the  faid   54,00c/.  bw'forefaid,  to  re- 

ahd  continue  in  truftecs  aforefaid  ;  and  I  do  hereby 
c,  that  I  give  and  devifc  the  faid  54,000/.  to  my 
hildren  by  my  former  wife,  a.:l  unto  tliofe  who  (liall 
rn  by  my  prefebt  wife  Anne  a. -rcfaid,  over  and  above 
:veral  fums  of  money  which  I  have  given  th\.'m,  or 
d  myfclf  to  give  them,  either  upon  marriage,  or  any 
A'lfe,  before  the  figning  of  this  my  prefent  kft  wiU 
iftamcnt." 

ie  faid  teftator  by  the  faid  will,  after  payment  of  his 
incrals  and  le^jaciesj  gave  and  dcvifcd  the  refidue  of 

his 
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FovHxifAuv.      This  brings  it  to  the  intent  of  the  teftator,  and  there  U  no 
FoMiijtRAAv.  doubt  of  that,  for  there  can  be  no  reafon  for  a  devife  over  in 
cafe  of  tlie  ifTue  of  a  child  dying,  and  not  in  the  cafe  of  a  child 
itfelf  dying  without  any  ifTue  at  all. 

The  cafe  of  Eficmrt  vcrfus  Worry  in  Camierbac^i  is  reported 
in  a  book  that  is  very  incorrcfly  and  of  a  very  different  conua- 
gency,  and  can  be  no  authority  in  the  prefent  cafe. 

As  to  the  third  queflion,  if  it  falls  into  the  general  refidum^ 
there  are  fome  circumftances  here  which  makes  it  a  ftrong- 
cr  cafe  than  Joftej  verfus  Wejicomb  \  for  1  think  here  appears  an 
intent  that  it  fliould  go  over  abfolutely,  from  the  introdudory 
daufie  of  the  teftator's  will :  It  is  plain  he  intended  to  difpofe 
of  his  whole  eftate ;  it  is  plain  this  was  a  fund  detached  and 
divided  fjpom  the  general  refidue  of  his  eftate :  And  the  intro- 
du&ory  words  of  the  refiduary  claufe  are,  after  payment  of  all 
debts,  Isfc,  and  legacies,  I  give  the  refidue  *,  tliis  is  a  particular 
legacy,  and  divided  from  what  he  intended  to  be  the  refidue: 
And  I  am  of  opinion  the  (hare  of  Peter  ought  to  go  among  the 
furviving  diildren  ( i). 

(l)  '*  In  cqoal  fliarcs."     Reg,  Lib*  Fwtnereau^  "  the  penning  of  the  wiH  w» 

^.  1744..  fol.  418.   In  SheffitU  v.  Lord  «'  fo  very  particulart  that  no  precedent 

Orrery y  ante   284.  Locd  Hardwicie  ob-  **  can  be  drawn  from  thence/* 
ferves,  that  in  the  ca&  of  Fgnrnteau  v. 


Cafe  II fi. 
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S.  C.  cited^  I 
Vef.45. 
The  legacies  un- 
der the  will  of 
J.  C,  arc  Ycfted 
ones,  tnd  the 
time  of  payment 
poftponed  mere- 
ly on  circumftan' 
€es  anAng  trom 
conveniency  to 
file  eftaftf  aiid 
thercfure  the 
court  decreed 
them  to  ch« 
plaiiitt^(i). 


Bhertnan  vcrfus  CcUlns,  ^chn:ary  4,   1745- 

CfOHN  COLLINS  by  wHl,  dated  the  i6th  of  Oado' 
\J  I733>  **  g'^^^s  ^"^  bequeathes  unto  each  of  his  daughtert 
•*  Ann  and  Mary  Collins^  three  hundred  pounds,  to  be  paid  10 
"  them  by  his  executor  John  Collins^  M'hen  he  lliall  attain  his 
•*  age  of  tweuty-fix  ;  hat  in  regard  my  two  daughters  are  alixd] 
**  provided  for  by  iands  fettled  on  than  by  we,  and  my  fate  tvifs^  ad 
**  by  legacies  left  them  by  their  grandfather^  and  nvhich  I  havepcia 
•*  un*o  them  \  it  is  my  intention  that  theyfpall  not  bi  intillcd  to  unj 
*^  interefl  for  the  faid  fums  to  them  given  by  me  as  afcrcjali^  Iff* 
*^fore  the  fame  /hall  become  pay  able  as  aforefald ;  however,  for  the 
**  better  fecaring  the  faid  leveral  fums  of  three  hundred  pounds 
*•  given  to  my  two  daughters,  my  will  is,  tliat  my  two  doles  in 
"  SuttQn  fliall  ftaiid  refpcctively  charged  with  my  perfonal  eftate, 


(/)  So  Butler  v.  DvncGTr.he,  I  P.  Pf\ 
457.  PitfieltPs  cafe,  2  P.  ir.  1113.  Hut^ 
ibitis  V.  Fty^  Com,  Rep,  716.  Lot'jfhet  V. 
Citmktt^  ante  2  voL  127,  130.  Ernes  v, 
heinak,  ib,  507.  Barn,  CU,  Rep.  527. 
S,  C.  jtitoiM^y  General  v.  Mrhtr^  ante  1 14. 
Hodgfin  V.  RarivfoTi,  i  fef  44.  Jeat  v. 
JiciMer,  ^mb,  703.  i  Hr^.  Cha.  Rip,  120. 


S,  CTunftall  V.  Brachtu^  Amh,  167.  I 
Uio,  Cha.  Rep,  124.  S.  C.  Da^wJ'ons,  Kil* 
let,  I  Bro.  Cha,  Rep.  I  19.  Clarke  ^' 
Ro/},  I  Bro.  Cfj.  i?t/i/i20  note,  K:atp  v. 
Da'ty,  itid,  note.  Godwin  v,  MuntLiy,  * 
Bro,  Cka.  Rzp.  191.  Fa^wfj  v.  £f(;«n 
ibid,  192,  note.  Th^mfm  V.  Dirv^^  '^*'* 
193,  noic.  Morgan  Vm  Gardiner,  tbtd,  note 


A 
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;  be  the  general  do£lrine,  confider  how  it  ftands  here:    Sheiman  v. 
of  payment  was  moft  manifcftljr  poftponed,  in  order  to     ^®*'^»''«; 
he  burthen  of  intereft  falling  upon  the  eftate  of  the  fon  f  thefonhad 
ained  his  age  of  twenty-fix;    and  when  he  has  given  Jj^^^^^.^^^j^ 
t{s  reafon,  to  infer  from  thence  that  the  daughter  fliould  dwghcen  would 
nincipal,  or  her  reprefentatives,  would  be  a  very  forqcd  "**^^*T*  **^''? 

^^*  legacies,  as  the 

contingency  had  not  happened. 

g  before  the  contingency  happens,  is  the  reafon  why  a 
ic  is  chaiged  upon  lanil  fhould  not  be  payable,  and  I  do 
•  the  fon  had  died  before  his  age  of  twenty-fix,  how  the 
could  have  been  intiiled. 

e  cafe  oi  Loivther  vcrfus  Comlon^  the  flrong  reafon  which  Where  Ac  por- 
vith  me  was,  that  the  portion  was  direded  to  be  raifcd  ^  be'rofcdll^r 
death  of  the  teilator's  wife,  and  therefore  poftponed  the  death  of  the 
)m  the  convcnicncy  to  the  eftate  and  family,  and  not  "^J»«r,  there 
hat  the  daughters  (hould  lofe  their  portions  becaufe  JJhJrethitcourt 
before  the  mother;  and  there  are  a  great  many  cafes  Im held  it ihall 
s  court  has  held  it  fliall  not  be  i-aifed  in  the  mother's  T' hl"!.^***  *" 

hnr  liK-time* 

r  •3^2  J 

)re,  if  confidered  Cngly  upon  the  general  rules  of  the 

legacy  would  be  vefted,  and  tranfmiffible. 

t  relt  It  here,   but  am  of  opinion,  on  general  rules  of 

I  vefted  legacy,  for  the  plaintiff  might  have  had  a  legal 
ejeclmcnt :  The  words  are,  with  a  power  to  enter  and 

ymcnty  &c.  Vide  the  will. 

ake  to  be  a  right  of  entry  given  them  to  hold  the  land 

re  of  a  tenancy  by  elegit^  and  rightly  faid  at  the  bar,  to 

:1  intereft  ( I ). 

*en  improperly  called  a  power,  for  it  is  a  right  of  entry,  ^i^^^f^  "^'^ 

ers  from  a  power  ;  for  a  right  of  entry  will  go  to  exe-  power,  foHt* 

adminiftrators  ;  for  if  a  chattel  intereft  be  granted  to  will  go  to  exe-  " 

ugh  his  executors  arc  not  named,  yet  they  will  take  it  ^'^J^^!?^' 

is  reprefentatives. 

c  fo,  then  there  is  a  legal  remedy  to  enter,  and  hold 

II  principal  and  intereft  be  fati^:fied. 

n  it  be  faid,  where  plaintiff  (hall  have  a  fatisfat^ion 
pcrfon  at  law,  yet  that  I  fliould  relieve  againft  it  in 
merely  upon  a  will,  and  where  all  perfons  are  volun- 

cs  have,  for  the  moft  part,  arifen  upon  equitablf 
U^re  there  is  no  remedy  except  in  this  court,  and  in 
trufts,  as  it  can  only  be  determined  here^  whether 
s  arifen  or  not. 


rg  V.  IViggi  ante  I  vol.  3S2.  Ernes  v.  Hancock ^  ante  2  vol.  508,  509. 

U3  Tluf 
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pnttiHAtfw*  This  is  not  an  equitable  charge,  but  a  legal  one  (i),  anddlffeii 
Co^iiui.  from  thofe  cafes  5  10  that  the  party  having  hia  remedy  at  lav,  by 
ejeflmeutj  there  are  no  grounds  for  this  court  to  take  it  from 
Jiim. 

But  the  .plaintiff  comes  here  properly  to  have  an  accoimt  of 
the  perfonal  eftatc  of  the  tcftator,  in  the  fjrft  place,  and  likcwifc 
to  avoid  circuity ;  for  if  the  plaintiff  had  recovered  at  law,  then 
the  defendant  would  have  had  a  right  to  be  relieved  here^  ym 
payment  of  principal  and  intereft. 

His  JUirdfliip  decreed  the  legacies  to  the  plaintiff  (a). 


(1)  And  tills  ffcms  to  be  the  princi-  Jeake  v.   Tttchcner,  Amh*  703.  Vidtlru 

ple^  which  has  guided  in  the  deteripi-  v.Foy^Com.  716.  Hodgfgn^,  Rawfmt  I 

puionof  siany  of  ihc  cafes.     Erne:  v.  Fef,  ^j.  Fmnv/eyy,  Edgar^i  Bro,Cba*Rtf^ 

Hancock,  ante  2  vol.  507,  509.  TunftaL  191,  noic.  Godwn  r.  Muad^y^  I  in^ 

V.  tracicfh  Amb,  167,  170.  I   Br9.  Cha.  Uja.  Rep.  191. 
fUp*  J24.  S.  C.  Bmbrey  v   Martin,  Amb.         (2)  Re^.  fJL  B.  1745.  foK  27^^ 
^JO.   Mamujtg    V*   Herbert ^    Amk    575. 


Cafe  117.     Sarah  Deacon^  March  26,   174^1  Executrix  % 


[3233 


cfthe  Will  ofjofeph  Smith  deceafedy  Son  ofid  f  pt  •  ..ir 
Heirefjofeph  Smith  bis  late  Father  dcceajed,  p  ^"""^^^ 
hy  Mariba,  hisfrft  JTtfe,  j 

&eanorSmithj  ^f/^fJ^M^^^i^theF^ 

ther^  ftn4JiveQfbu  Chtldren^  J        «tt»*ii«. 


IN  Eajler  term,   1741  Jofeph  Smithy  the  younger,  brought  la 
bill  againft  Ekamr  Smithy  the  widow  and  adminiftratrix  of  J^r 


t.  C.  dte4,  I 

yrf.  540. 

v>  conyTy"Im|i  fiph  Sfttitb  the  father,  and  the  otlier  defendants,  his  children 
fetde  bouTcs,  by  Eleanor,  for  an  account  and  diflributiou  of  the  father's  pcr- 
SSlttewar^-  ^^"^^  ^*^^>  *"^  ^^^  ^  difcoycry  of  the  real  eftatc  which  be  vai 
/charge  ifluing  '  feifed  of  at  his  death,  and  all  mortgages,  is^e.  and  for  j»o  ac- 
thereout  to  cer-  count  of  i^euts,  and  to  bc  kt  into  pofleflion. 

tain  uiei.    J.  S, 

afterwards  pur- 

f  bafea  lands,  but  does  nr^  make  any  fettlei^ept  of  them  purfuant  to  the  aittrles  wid  coTtnioti  vni 

i^cA  diei.    Thefe  afcer-puxchafcd  lacda  /hail  be  to  the  ufes  of  the  (cttleacAt  ( i }. 

Tlie  defendant  Eleafwry  in  her  anfwer  to  that  bill,  fct  forth, 

that  by  deed-poll,  or  articles  of  agreement,  dated  the  28th  of  M» 

>7i6,  between  Jofeph  Smith,  the  father  of  the  plaintiff,  of  the 

pne  part,  and   Francis  Kidgell^  the  defendant's  father,  of  tic 

/other,  S;;«VA  covenanted  for  him,  his  heirs,  executors  and  ad* 

.^T-      miniftrators,  with  the  faid  Kidgelly  {5*r.  that  in  confidcration  of 

•JT  a  portion  of  four  hundred  pounds,  the  faid  Smith  Jbould  »ni 

,fpould  convey  and  fettle  kctjfeSy  lands  and  tenements^  pr  a  ffntHbar^^ 

(i)  So  Tooh  V,  HufilisgSy  2  f^ern.  97.  /7«.  293.  Bridges  v.  Bere,  2  Ef.  Ji^  Jf 

/?«wi/W  v,  fircary,  Hid.   482.  ^rdcackj  v,  leTvis  v.  Hilt,    1   f^e/.  274.  Jtttnie;  Ct- 

Attacks,  ibi4.  558.  Lechmere  v.  Carli/Uy  sural  y,  IVbonsood^  x  FeJ.  540.  ^flw^^? 

I  P.  IF.  111.  ?2§.  f^ill^i  V.   H'ilkf  J  S§wdiu^  I  Bn.  Che^.  Rep.  ^8a. 
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creout^  ef  the  yearly  value  of  forty  pounds^  on  trujlecs^  to  Dkacom 
^himfelffor  Itfc,  ami  aftcrivarcls  to  Eleanor  fir  lifcy  in  ^■'*''"« 
rwr,  remainder  to  the  heirs  g/'Jofeph  Smitli  on  the  body  of  y^^^^^€e ^^^^ 

fubjefl:  to  a  po^'cr  to  charge  the  eftatc  of  forty  pounds  ^^      ^ 
with  three  hundred  pounds  as  a  provifion  for  the  young*  ^^^--^^^'^^^ 
en  of  the  marriage,  *  y/^^    w>'''^^^*^-^^-=^ 

Smithy  the  elder,  at  the  time  of  his  marriage  with  the             -<?^^^ 
t  Eleanor^  was  not  fcifed  of  any  real  eftatc,  whereof         <l: h' 

make  a  fettlemcnt  purfuant/to  the  articles,  but  after-       ^^^^t>^^-'^r 
urchafed  a  freehold  called  Cheefemarfs  in  Eafl  Ilfley  in  ^  ^ 

,  of  the  yearly  value  of  nine  pounds,  and  a  freehold   ^i'^^^^^^ 

at  Wejl  Iljleyy  of  the  yearly  value  of  forty  pounds,  fub^  ^.^  /y/</^  Z^*^'  ^ 
\  eftate  for  life  of  Mary  Smithy  widow,  in  an  undivided  ^^^y  * 

lereof ;  before  the  laft  purchafe  the  fame  eftate  had  been 
rd  for  1000  years  term,  to  Jofeph  Smith  the  elder,  for 
two  Imndred  and  fifty  pounds  and  intereft. 
lefendant,  Eleanor y  infiited,  that  her  hufband  purchafed 
,  or  fo  much  as  was  in  pofltilion,  in  order  to  enable 
rrform  the  articles. 

iftcr  fofcph  Smith  the  father's  purchafe  of  the  eftate  at     [  324  J 
y,  he  affigned  over  the  mortgage  to  a  perfon,  without 
idants  joining  with  him,  for  the  remainder  of  the  term 
years,  for  fecuring  two  hundred  and  fifty  pounds,  and 
:o  tiiat  pcrfoii. 

ifendant  Eleanor y  foon  after  her  hufband's  death,  ob- 
ters  of  adminiftration,  and  with  his  perfonal  eitate  paid 
-^o  hundred  and  fifty  pounds,  and  intereft,  to  the  mort- 
^ho  afTigned  the  term   to  one  Str-oenSy  in  truft  for  fuch 

fhculd  be  intitled  to  the. freehold  and  inheritance, 
itered  too  upon  Cheefman^s  eftate,  and  received  the  pro- 

fhe  and  her  cldcft  Ion,  by  their  anfwers,  infift  the  roar- 
cles  fhould  be  carried  into  execution,  and  that  a  fettle- 

mad^'  of  the  real  eftates  wlicrcoi  Jojepk  Smith  died 
id  in  cafe  they  (Ik mid  not  be  fufticicnt,  then  other 
>e  purchafed  out  of  thi:  perfonal  cft:i:e,  fufficient  to  make 
hold  eftate  of  tlie  clear  yearly  v;iiue  of  forty  poimds, 
:d,  piirfuant  to  the  .irtica*?,  to  the  ufe  of  the  defendant 
for  life,  with  remainder  to  Francis y  and  the  heirs  of  his 
being  the  cldeft  for:  of  the  mfirriagc. 
laintiiF  infiiicd,  thi't  his  father  purchafed  the fc  freehold 
'ith  an  intent  that  the  pliiintift"  fticuld  iiiherit  them,  and 
icfendani's  marria;re  agrecr^irnt,  if  infiiUd  on,  ought  to 
good  out  of  the  perfonal  eitaie. 

vidcncc   for  the  defenJant  was,  that  Jofph  Smithy  the 
id,  he  purchnfcd  the  eftatc  cnllcd  Chtf-jiaA'sy  with  an 
build  a  houie  on  p.^.rt,  and  that  the  defcr.ilant  M\d  his 
lid  live  there  after  his  death, 
lufc  being  heard  before  the  Maftor  of  the  Rcllsy  the  25th 

1743,  his  Honor  declared,  that  Crtifcmnn^  eitate  in 
p,  and  fo  much  of  the  JVc/l  IIjLy  eftate  as  v^as  in  poilvf- 
C  time  of  jfs/tph  Sinith\  purchafe,  being  an  un:iivided 
ttsght  to  be  confidcred  as  purchafed  in  part  perrori'»ancc  ^'. 

rcnant  in  the  marrigc  articles,  for  ma!:ing  u  jointure  of  '^. 

U  4  forty 


3^4  CASES  Argued  and  Detennincdt 

Pkacom  tJ  fojfty  pounds  per  annum  on  Eleanor^  and  a  provifion  for  the  iffiie 
of  the  marriage,  and  fhould  be  fo  fettled  \  and  that  the  other 
moiety  of  the  Wejl  Iljley  eftatej  not  being  in  pofTeflion  at  the 
time  of  the  purchafe,  was  not  to  be  confidered  as  purchafed  in 
purfuance  of  the  articles,  but  belonging  to  the  plaintiff,  as  heir 
at  law,  and  decreed  accordingly ;  and  if  the  Cheefeman*s  eftate, 
and  the  moiety  of  the  Weft  Iljley  cftates,  were  deficient  to  make 
good  the  covenant  in  the  articles,  the  fame  to  be  anfwered  out  of 
the  intedate's  perfonal  eftate  ( i ) 
•[  3^5  ]  Before  any  further  proceedings,  the  plaintiff  Smith  died,  but 
by  his  will  had  devifed  to  Sarah  Deaccn^  her  heirs,  executors  and 
adminillrators^  all  his  real  and  perfonal  eftate,  and  appointed  htr 
fole  executrix,  by  virtue  whereof  (he  became  intitlcd  to  the  bene* 
fit  of  the  faid  fuit,  and  ftands  in  the  place  of  Jofeph  Smith  the 
younger,  with  refped  to  his  title  and  intereft  in  the  real  and  per- 
fonal eftares  of  his  late  father. 

Sarah  Deacon^  in  Hilary  term  1 743,  brought  her  bill  of  revivor, 
and  the  proceedings  were  ordered  to  ftand  revived. 

The  defendants,  foon  after  the  hearing  of  the  original  caufe, 
procured  the  decree  to  be  (igned  and  inrolled,  and  thereby  pre- 
vented any  re-hearing,  or  appeal  againft  the  faid  decree,  which  the 
prefent  plaintiff  infifts  is  erroneous,  and  hath  therefore  exhibited 
her  bill  of  review,  to  fhew  the  decree  is  erroneous  in  the  follow- 
ing particulars,^  that  the  eftates  called  Cheefeman's,  and  fo  mudi 
of  the  Weft  Ilfley  eftate  tnpojfeffton  at  the  time  of  the  purchafey  did  ht* 
long  and  ought  to  have  been  decreed  to  the  plaintiff  Jofeph  Smith,  as 
heir  at  law  to  his  father. 

That  it  ought  to  have  been  decreed  likewifoy  that  the  rents  and  fro* 
fits  offuch  eftates  fhould  have  been  paid  to  the  plaintiff y  and  the  deeds 
delivered  up  to  him^  atid  the  defendant  Eleanor  to  procure  the  mrt* 
gage  term  to  be  ajjigned  to  the  plaintiff. 

That  it  ought  to  have  been  decreed  likewife,  that  the  perfonal  ejlatt 
of  Jofeph  Smith  the  father y  fhould  be  applied  to  make  good  the  whde 
arrears  of  forty  pounds  per  znn.  from  the  time  ofhi^  deaths  and  in  tht 
purchafe  ojl^ufesy  lands  and  tenements  of^o  1.  per  ann.  to  be  fettled  ta 
the  ufes  in  the  articles.  f 

She  therefore  prays,  that  for  thefe  defefls  in  the  decree,  it  may 
be  reverfed. 

Lord  Chancellor  took  fome  time  to  confider,  and  this  day  gave 
judgment. 

The  plaintiff's  counfel  have  relied  upon  two  obje£k!ons. 

Firft,  That  here  no  (ufficicnt  aft  appears  to  be  done  by  J(ft^ 
Smith  the  elder,  and  covenantor,  to  aftedl  or  fubjeft  tiefe  Jands 
to  the  articles. 

Secondly,  That  it  might  be  prejudicial  to  purchafers  and  cre- 
ditors, to  conftrue  thefe  lands  to  be  liable  to  the  articles. 
r  J26  1  As  to  the  firft,  I  am  of  opinion,  that  there  are  not  fufficicflt 

reafons  to.  determine  that  thefe  lands  arc  not  bound  by  the  ar- 
ticles. 

(i)  Reg.  Lib*  B.  1742.  fol,  551. 

In 
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thcfc  cafesj  the  court  have  gone  upon  the  intention  of    J)«acok  v, 
ind  have  not  required  that  flriancfs  as  in  the  ftatute  of       ^mith. 
nd  perjuries ;  and  many  cafes  have  gone  fo  far,  as  to 
I  a  ftrong  prefumption  merely  without  any  pofitive  evi- 

has  governed  the  court  is,  that  a  man  can  be  no  con- 
irith  his  heir  or  executor,  for  they  all  derive  under  his 
)ermiflion ;  therefore,  that  the  intention  fliould  be  the 
I  turn  the  balance. 

ife  of  Lechmere  verfus  Lechmere  (i).  the  13th  of  May 
mention  for  the  fake  of  the  general  ground,  for  thefe 
h  Jekyll  laid  it  down,  the  intention  ought  to  be  the  rule, 
:  to  the  judgment  of  three  fucceflive  Chancellors,  Lord 
Lord  Cowper^  and  Lord  Harcourt. 

lalbotj  on  the  rehearing,  laid  down  the  fame  rule,  and  In  the  cafes  0/ 
he  cafes  upon  fatisfadion  arc  generally  between  debtor  fatJ^fa^ion,  one 
editor  5  and  the  heir  is  no  creditor,  but  only  ftands  in  deeidionthe 
:eftor*s  place :  one  rule  of  fatisfadion  is,  that  it  de-  intent  of.the 
jpon  the  intent  of  the  party,  and  that  which  way  foever  ^^^^ll^^^^^ 
:nt  is,  that  way  it  mult  be  taken ;  but  this  is  to  be  un-  intent  is^tluc 
d  with  fome  reftridion,  as  that  the  thing  intended  for  wayitmuftbc 
a£tion  be  of  the  fame  kind,  or  a  greater  tiling,  in  fatis-       **• 
of  a  lefs ;  for  if  otherwife,  this  court  will  compel  a 

>  be  juft  before  he  is  generous,  and  fo  will  decree 
But  thefe  queftions,  he  faid,  are  no  ways  material  in 
which  turns  entirely  upon  Lord  Lech  mere  V  intent  at  the 

piirchafes  made.   Cnf.  in  Cfmn.  in  Lord  Talbot* s  tinie^  92. 
t,  to  fliew,  that  both  the  Malter  of  the  RoUs^  and  Lord 
^ho  differed  in  opinion  as  to  the  point  only  of  the  fee- 
ids,  purchafed  fmce  the  covenant,  laid  down  the  fame 
ule  as  to  the  intention. 

■ore,  I  am  of  opinion,  it  is  not  material  in  this  cafe,  to 
articular  ads  to  be  done ;  but  if  there  is  a  fuiRcienlt 
ion,  it  was  the  intention  of  Jofeph  Smith  the  elder,  it 

►  according  to  the  articles,  the  land  is  bound  by  the  ar^ 

:cond  objeftion  was,  that  it  might  be  prejudicial  to 
s  and  creditors  to  conftrue  thefe  lands  to  be  lir/ole  to  the 

no  purchafer,  or  mortgagee  who  is  a  purchafcr/sro  tantc^     [3^73 
Ie£ted  5  for  if  the  hufband  had  fold  them  or  mortgaged 
would  have  been  evidence  of  a  difiercnt  intention,  and 
jrefore  have  taken  off  all  evidence  of  his  intention  to 
1  by  the  articles, 

id  the  creditors  by  fpccialty  would  be  affeftcd  by  it:  I  l/^i^J^ownrH? 
right  on  this,  for  the  wife  and  the  iflue  of  tlic  mar-  the  cftatc  to 
creditors   by    fpccialty  thcmfelvcs,  and   it  is   in  the  prefer  one  fpe- 
the  owner  of  the  estate  to  prefer  one  fpecially  ere-  :i,'JSr°o,;: 
nother,  for  none  of  them  have  any  fpecifick  lien  upon  of  thrm  hnc 

,  anyfpecificlclien 

upon  the  l.inds* 

(i)  zP.ff\  211,  s.  c. 

In 
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DzAcoK  V.  In  tTie  cafe  of  Roundcll  verfus  Breary^  2  Vern.  482.  the  court 

wcre^of  opinion  that  the  articles  M'ere  a  lien  on  the  lands  whnr 
of  the  father  was  then  fcifcd,  though  no  particular  lands  irere 
mentioned  in  the  articles. 

Now  the  objcftion  held  equally  ftrong  there  with  regard  to 
creditors  by  fpecialty  ;  and  tliercfore,  as  to  this  part  of  the  pre- 
fent  cafe,  the  intention  of  tlic  hufband  ought  here  to  preTail,  if 
it  appears  by  prefumption,  he  meant  the  Q&^icjhouid  he  teunilj 
the  ariic/is. 

But  another  objefllon  has  been  taken,  that  admitting  there  was 
fuch  an  intcntionj  yet  there  is  no  fufTicient  evidence  of  fuchin- 
tion. 

Firil,  from  the  nature  of  the  articles  thcmfelves. 

Two  things  were  relied  on  to  fhew,  that  no  intention  codU 
from  the  nature  of  the  articles  appear. 

Becaufc  that  there  are  articles  to  convey  andfctiU  lanis^  and  not 
to  purchafe. 

Secondly,  that  here  is  an  option  to  fetile  lands  of^oLperm* 
or  a  rent-charge  out  of  the  lands. 

As  to  the  firft,  I  am  of  opinion  it  is  much  too  flight  2  St* 
ference  in  the  prefent  cafe  to  diftinguifli  it  from  Leckmntiakk 
Lechmcre% 

Every  cafe  of  this  kind  mu(l  be  taken  according  to  xt'sowncir- 
cumftanccs. 

Jojeph  Smjt/j  the  elder,  when  he  entered  into  thefe  artideii 
had  no  eflate  in  land  :it  all,  and  confequently  he  muft  pmclnfe 
lands  before  he  could  fettle  them  :  And  amounts  to  the  famcthinf 
as  if  the  articles  had  been  fc  ptircheife  and  fettle. 
£  328  ]  It  has  been  truly  fr.id,  he  niijiht  have  done  it  out  of  lands  pw- 
chafed,  or  liinds  defccndcd  to  him,  for  he  was  maftcr  of  both. 

The  fir  ft  acl  to  be  done,  was  to  acquire  them,  and  then  h 
was  to  convey  and  fettle  -,  this  is  too  flight  therefore  to  take  it 
out  of  the  cafe  of  Lechmere  and  Lcchmcre, 

As  to  the  fecond  thing,  that  here  is  an  option  to  fettle  beds 
of  40  l.ptT  ann,  or  a  rent-charge  out  of  the  lands. 

Jcfeph  Srnth  has  made  no  fuch  fettlcment,  and  I  cannot  prefurt* 
thnt  he  hps  made  the  option  of  that  part  of  the  disjundive  of  fc** 
tling  a  rcin-charj^e  :  For  as  he  was  a  debtor  and  covenantor,  the 
prefumption  lies  that  lie  would  fettle  in  fuch  manner  as  would  l« 
tiic  kafl  burden fonic  to  himftlf. 

Thcro  13  evidence  in  the  caufc,  to  (hew,  that  his  intention 
was  to  k'.tle  tlie  land*;,  and  not  a  rr^i  charge^  for  thathev?a5 
he.ird  to  fay,  thr»t  he  intended  to  build  a  houfe  on  the  Ctfffiito* 
eil.uc  for  hia  wife  to  live  in,  provided  flie  furvived  him, 

I  mull  prefume  him  juft  before  he  was  generous,  and  l^'^ 
his  moaning  was  to  do  v.  hat  he  covenanted  before  he  gave  htt 
any  thing. 

The  oi»ji;*^Ions  have  been  carried  flill  further  from  the  natn** 
c?  the  purclialVs  themf.-lves ;  that  the  purchafes  were  made  bj 
diiWets  and  rnv.iil  parcels. 

That  was  an  obi;;clion  which  was  made  iu  Lechmac  vcrto 
LiJ:mc:\\  and  ov^.r-ruled  l>v  the  court. 

Ai 
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I  to  the  Cbee/iman  eflate^  it  is  not  pretended  but  that  was  a    Okacowi^ 

jr  purchafe  to  be  fettled  in  part  fatisfaftion  of  the  articks,  ^uinn. 

>  to  the  Weft  Iljley  eftatc,  it  was  faid  that  one  moiety  be- 

n  reverfion  would  dcfcend  to  his.fon,  and  the  other  could 

be  affe£):ed  by  the  articles* 

liough  the  moiely  was  in  reverfion,  yet  there  was  but  one 

ipon  it,  and  therefore  it  might  dill  be  his  intention  it  fliould 

Dund  when  it  fell  in. 

nother  objeSion  has  been  taken  from  tlic  mortgage,  that 

IS  antecedent  to  his  purchafe,  and  afligned  over  to  another 

3n  for  a  valuable  confidcration. 

was  only  continuing  in  effeft  the  fame  mortgage  upon  the 

e,  becaufe  he  wanted  to  take  up  money  to  complete  the  pur- 

• 

I  Lechmere  verfus  Lechmere  the  purchafe  was  agreed  to  be     [  329  3 
e  within  one  year  after  the  marriage,  but  not  made  till  long 
,  and  the  covenant  being  broken,  there  could  not  be  faid  to 
performance  of  it, 

lirnr,  this  gentleman  had  his  whole  life  to  perform  it  in :  And 
ord  Lechmcre*s  purchafe  had  been  made  within  the  year,  it 
\A  have  been  ftronger. 

be  ftrong  reafon  in  that  cafe  was,  that  the  Lady's  truftees 
10  notice,  nor  the  leaft  pretence  tliat  they  were  advifed  with 
tit. 

the  prefent,  there  is  nothing  in  my  opinion  arifing  from  the 
:e  of  the  articles,  to  take  off  from  the  prefumption  of  the  hut- 
's intention,  that  the  hnd  JhoM  be  bound  by  them  ;  and  the 
ince  likewife  in  this  cafe,  of  his  intention  (he  (hould  enjoy 
for  life,  is  an  additional  faA  more,  than  in  Lechmere  verfus 
merim 
he  cafe  of  Took  verfus  HafltnPSy  l  Vern.  07.  is  a  faying  only  i>«fi^«wi«te- 

1    f.  •/      o  »  ^1  /     o         /   ports  are  not 

:  court,  and  ai£iums  m  reports  are  not  greatly  to  be  relied  on,  greatly  to  be 
)ut  the  ftate  of  the  cafe,  and  therefore  I  fcnt  to  the  regifter  relied  oa  widi- 
ic  decree  which  was  made  in  i6p8.  ^^^bt^"^ 

does  not  appear  by  the  book,  whether  the  eftate  oiBackwell 
purchafed  before  or  after  the  bond  to  fettle  land  \  if  after, 
furc  a  very  ftrong  cafe, 
le  other  cafe  relied  upon  was  Roundell  verfus  Brearj^  2  Vern^ 

le  difference  between  the  two  cafes  is  tins  \ 

lat  here  it  is,  to  convey  and  fettle  lands. 

le  covenant  there  was  only  to  fettle  lands  of  150  /.  per  ann.  ^  coTcnifH  t« 

liercfore  not  fo  ftrong  as  as  the  prefent.  convey  and  Tettic 

icfe  were  the  particular  cafes  relied  upon.  lands, iiftrongaf 

nr  thefe  reafons,  and  the  authority  of  thcfe  cafes,  I  am  of  ^,jy^ 

on,  it  would  be  too  hard  to  revcrfc  the  decree,  and  be- 

cxtremdy  convenient  for  families  that  it  fiiould  be  fo  deter« 

d. 

le  party  whg  is  to  purchafe  cannot  buy  the  whole  at  once« 

y  parcels. 

And 
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Peacor  ^.  And  bccailfc  he  happens  to  be  cut  off  by  death,  before  it  is 

*"^"*       compleated,  to  fay,  for  this  reafon,  that  it  fhould  defcenJ  upon 
7^wh?is*'ndM'  **^  ^^*^  *^  ^^*  would  make  great  confuGon  in  families ;  and 
a  covc°»ant  to^    ll>ereforc  the  Majltr  of  the  Rolls  has  done  extremely  right  in  dc- 
furchafe  and      tcrmining  upon  what  appears  to  be  the  intention  on  prcfumptire. 
^forJ*h/hs^'  evidence  of  that  intention ;  and  confequcntly  I  do  affirm  the  dc- 

completed  it»       cree  ( 1  )• 

that  h  no  reaf>n  why  it  fliouU  defcrnd  upon  th«  heir  at  law,  and  therefore  the  Mafter  of  the  Roili  did 
right,  in  determining  upon  what  appears  to  bt  the  intention,  or  prefumptiYe  evidence  o^chat  iatentioa^ 
ami  tiie  decree  affirmed. 

(i)  ^/^.  Lib.  A.  I74S>  fol.  6o8« 


Cafe  uS.  Reynijb  verfus  Martin^  May  Jj  1746* 

Sherb^h?;    rL^ZABETH  Philips,  by  her  will  the  26th  of  Oacher, 
vriH  fays, that  if  ^734>   g*^^  ^^d  devifcd  unto  Martha  Philips  her  cidcft 

hfrd.iughter       daughter,  all  her  real  edate,  to  have  and  to  hold  to  her  and  her 
w^nrinluf.   ^^'*'s  for  ever,  fubjcd  to  fuch  diarges  as  ihaU  be  therein  after 

tccsfor  the  major  exprefled, 
N        •art  of  them,  and  fignified  in  wriliiig,  before  fuch  marriage  had,  then  I  give  to  her,  and  not  othervire 
Soo/.  and  direded  M.  ro  pay  her  30/.  yearly  whilfl  flie  continued  fole,  by  15  /.  each  May  day,  and  JU 
Sainfs  day,  and  charged  all  her  real  eftate  with  debts  of  all  kinds  and  legacies. 

The  daughter  after  the  death  of  the  mother  married  the  plaintitf  without  the  confentof  the  tni6e», 
and  died  foon  after,  but  before  her  death  the  truftce&  declared  their  confent  and  approbation  in  writing. 
Lcr4i  chancellor  direSiid  the  plaintiff  Jhculi  be  paid  tbt  arrears  tftht  '^qL  pre  rata  tUI  the  uuirrtagty  tU 
m  cafe  the  perjonal  eftate  (beuld  be  txbaufttibj  paywuttl  ofdebttf  fi  mucb  oftbe  nai  ejiste  t§  bt  JM  §i  wB 
fay  tbc  800/.  andarrean  oftbtmmukyij). 

^^^^i^i^^^^^^t^^^it.    rj^gjj  follows  the  claufc  upon  which  tlie  prefent  queffion 
^   ""  arofe. 

Y-Cr-ct^'^^^^  ■  «<  Provided  always,  and  it  is  my  will,  if  my  daughter  Mary^tai" 

/vX^  <y^^»^^y</,5^'  ry  by  and  with  the  confent  of  the  truftees  (therein  particularlf 

—         •«  named)  or  the  major  part  of  them,  and  fignified  in  writ- 

^'^^L^J^^// -t^/^^aA^    *'  Ing  before  fuch  marriage  had,  then,  and  not  othcrwife,  I  gi^e 

j^.  y^jii£ .  c//>^         **  *Qd  devife  unto  my  faid  daughter  Mary  the  fum  of  eight  hun- 

^^— — "^^  "  dred  pounds ;  and  it  is  my  will  that  my  faid  daughter  Mariha 

c^T^-*^'*^"^^^^'^^**  fliall  pay  unto  my  faid  daughter  Mary  the  fum  of  30/.  yearly 

^^"^^T^"^^^"   "during  the  faid  Mary*s  continuing   fole  and  unmarried,  by 

^y^    ^^^«.    ,^a^5^*  fifteen  pounds  each  May  day,  and  All  Sainfs  day  ;  alfo  I  do 

^^^f^t^^-'^^'y^^^^ ^^u  hereby  charge  all  my  aforefaid  real  eftate  with  all  my  dcbtJ 

J^ ^^  ^^  ^^  •*  of  all  kind,  and  with  all  my  legacies." 

4t:^  The  teftatrix  died  leaving  iflue  two  daughters  Martha  and  J/> 
^             ry ;  Mary  married  Thomas  Reynifh  tlie  plaintiff,  without  the  con- 
fent of  the  truftees,  and  died  foon  afteVwards,  but  before  her  death, 
the  truftees  declared  their  confent  and  approbation  in  writing* 

This  bill  was  brought  by  Thomas  Reynijb,  as  the  reprefenta- 
tive  and  adminiftrator  of  Mary  his  wife,  for  an  account  oi  the 
perfonal  eftate,  and  that  the  fame  might  be  applied  in  payment 
of  the  faid  legacy  of  eight  hundred  pounds,  and  fo  much  of  the 
arrears  of  the  annuity  of  30  /.  per  ann.  as  were  due  to  Mary  be- 

( 0  See  Har'Jfy  ▼•  4fioHy  wte,  i  vol,  361 .  and  the  note  at  the  end  of  diat  caie. 

fore 
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marriage ;  but  in  cafe  the  pcrfonal  eftate  (hould  not  be    R«vniik  v. 
t,  that  then  the  real  cftatc,  or  fo  much  thereof  as  will      Maetiji* 
)od  the  deficiency^  k^c.  might  be  fold,  and  the  money 
herefrom  applied  for  that  purpofe. 

cafe  coming  on  to  be  heard  at  the  Roils ^  tlie  perfonal 
)t  being  fufficient,  his  Honor  decreed  tke  real  eftate  to 
or  payment  of  the  legacy  and  arrears  of  the  annuity, 
defendants  appealed  from  this  decree,  and  the  caufe  now 

for  judgment,  Lord  Chancellor  ddivtrcd  his  opinion  to 

a. 

f,jry  married  without  the  confent  of  the  truftees,  their  V^^^^^^f 
or  approbation  afterwards  was  immaterial,  and  therefore  t^e  mairUge^*' 
infifled  upon  by  the  plaintilF's  counfel,  becaufe  no  fub-  immaterial,  for 
approbation  could  amount  to  a  performance  of  the  con-  ^®  Jj^"^?"^**' 
►r  difpcnfe  with  a  breach  of  it.  ( i ).  could  amount 

to  a  perionnanc* 
Af  the  condition,  or  difpcnfe  with  a  breach  of  It* 

E;encral  queftion  therefore  will  be,  whether  under  the 

anccs    of  this  cafe  the    plaintiff   as  adrainiftrator   of 

>  wife  is  entitled  to  this  legacy  of  eight  hundred  pounds. 

depends  on  thefe  confulerations : 

\Vhat  the  event  would  be,  if  this  legacy  of  eight  hun- 

nds  is  confidered  merely  as  a  peifonal  legacy  to  be  paid 

e  perfonaj  eftate  only. 

tyy  If  confidered  as  a  charge  originally  laid  upon  the 

y.  Supposing  this  legacy  to  be  merely  perfonal,  what 

he  plaintiff  has  in  this  court,  or  in  what  manner   the 

ht  to  be  raifed. 

thejirjl^  I  apprehend  that  taking  this  as  a  mere  perfonal  Ithas  bngbec* 

\it  plaintiff  by  the  rules  of  the  civil  and  ccclefiaftical  law,  ujs  court,"*thac 

:h  have  been  conftantly  adhered  to  in  this  court,  will  be  where  a  perfonal 

3  the  legacy  ;  for  it  is   an  eftablilhcd  rule  in  the  civil  J^^'^jjij'j^^''" 

has  long  been  the  doftrine  of  this  court,  that  where  i.  condition  of 
legacy  is  given  to  a  child  on  condition  of  marrying  with  marrying  with 

that  this  is  not  looked  on  as  a  condition  annext  to  the  ^fs^^^no^a  wn- 
'Ut  as  a  declaration  of  the  tcftator  ///  terrorem.  ditionannexe^to 

the  legacy,  but  a 
declaradoo  of  the  tcftator  x/r  terrortm  only» 

\  nric  is  fo  ftriftly  adhered  to  in  the  ccclefiaftical  court,  The  marrying 
marrying  without  confent  is  not  confidered  there  as  a  i^*no°"«)nfidcrc4 
"  the  condition,  altljough  the  legacy  is  nEiiially  given  over  ;  in  the  tcclefuf- 
•ulc  has  ^lot  been  carried  fo  far  in  this  court,  for  in  ma-  ?"]j!?"r  ?*  ** 
CCS  here  it  has  been  cojifidered  as  a  breach  of  the  condi-  condition 
I  the  legacy  thereby  forfeited  ;  but  that  differs  from  the  though  the 
afe,  becauftf  here  the  legacy  is  given  to  Mary  only,  {j^^/en  ot^r,*^' 
ny  limitation  over*  but  that  rule  ha^ 

not  been  cirrled  fo  far  in  thi^  court, 

tf  2  vol.  617.  Bu!  fee  ^//'A/ojfv.     Mercer  v .  Hall ,    4   Bio,  Cha.  Ke/>,  31^, 
J  4  Buir  2056.  JMif*  256.  S.  C     Farmer  v.  Cojfiftoi^  \  Cha.  Rr/>.  x. 

But 
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SxTKif*  Y.        But  then  it  was  objcaed,  that  there  is  a  ftrong  and  matemi 

Maatiii.      difference  between  a  condition  pnadeni  and  fubfequenr,  andtb 

being  a  condition  precedent^  and  as  the  condition  was  not  performed 

nothing  veiled,  becaufe  the  event  was  not  come,  on  which  the 

legacy  was  to  rake  efTef):. 

Neither  the  civil       Undoubtedly  this  is  true  in  general  both  in  law  and  equity; 

«r  ccciefiiftiui    but  I  do  not  find  that  the  civil  or  ecclefiadical  law  have  made 

diftiilaion  b^-    ^"^  didiiidioii  bctwccii  conditions  precedent  and  fubfequent| 

tween  conditions  but  that  in  both  cafcs  the  condition  as  fuch  is  merely  void  (x). 

precedent  or 

<ttbiie^ueiiC>  but  in  both  cafes  the  conditton  it  Toid. 

This  rule  of  the  eccleriaftical  court  was  ftrongly  relied  oo  b 

the  cr^fvi  kA  Harvey  ::nd  AJlon^   (  i  2".  Ath.  361.)  but  it  wai  the 

opinion  of  all  the  Juilgcs  who  afliflcdin  that  cafe,  that  it  wasDoC 

to  be  carried  fo  far  in  this  court ;  and  tlie  diilindlion  taken  bj 

Lord  Chief  r>aron  Comyis  in  his  argument  in  that  cafe  is  extreme^ 

ly  right,  and  very  wcl!  reconciles  the  difference.  Vide  Com.  hf* 

738.  and  the  reafon  is,  becaufe  the  civil  law  confidering  tlic  coo- 

dition,  whether  precedent,  or  fubfrquent,  as  unlawful,  and  al^ 

folutcly  void,  the  legacy  (lands  pure  and  finiple. 

Where  the  con-       Eut  in  oar  law,  where  the  condition  is  precedent,  the  kgata- 

Jcnrinourhw    ^1  ^^^^^  nothing  till  the  condition  is  performed,  and  confcqucnt- 

the  legatary     *  ly  has  no  li^^lu  to  comc  and  demand  the  legacy,  but  it  is  other- 

taicei  nothing     -^rjfg  where  tlic  Condition  is  fubfcquent,  for  in  that  cafe  the  Icga- 

?wnu'p«fotmed  ^ary  has  a  right,  and  the  court  will  decree  him  the  legacy;  but 

but  where  it       this  difference  only  holds  where  the  legacy  is  a  charge  on  the  real ' 

U  fubfequent  he  ^fl^^g    jj„j  therefore,  if  this  h:ul  been  merelv  a  pcrfonal  legacy, 

li.i>a  right,  and    -        ,'  ,  r        •    •         .1  1  '    .     *^         .  ,         ^    ' 

ihe  couit  will  liu)uut  have  been  oi  opinion  tliat   as  the  marriage  without  coa- 

deciee  him  the  fent  wouKl    not    havc    precluded   M.:ry  of  her    rig!:t    to  diil 

thcn*^ihi»^differ-  ^^g^^Y  "^  ^'^'^  ccclcibllical  couft,  iio  iiiore  would  it  have  done 

enceonly  holdi  fo  hcrc  :  and  to  tlila  purpofc  ieveral  cafes  were  cited,  which  are 

vfhcre the  lega-  takcii  uotiet  of  in  ilie  cafe  of  Ilaritx  and  >^7j//,  and  which  I 

t^ciej'aiS^r  ^^'^'^  "^t  ^q^^"^^  b"^  ^^f^'^  «o  ^^^t  cale'fcr  them. 

The  next  confidcrarion  U^  what  ih.e  cor. fc que: ice  will  be,  tak- 
ing this  lc;/ncy  as  a  chaise  Oiigiiially  laid  upon  tlie  lauds  aiiJ  not 
miTcly  ptriuii.^.l  ? 
[  333  J  ^^^^  before  I  eiUcr  upon  that  point,  It  will  be  proper  to  confi* 
der  how  this  Icl'.k  y  U  ^ivcn,  and  in  what  rclpecl  it  may  be  con- 
fide red  as  a  ch  .rp:c  np'Jii  the  laiuN. 

In  tlie  firit  phtee,  this  is  certainly  a  pcrfonal  legacy  ilTuingont 
of  the  pcrfonal  eftate,  and  charrealile  upon  that  fund,  but  then 
the  tcitatrix  aftCi'«*ards  iit  the  tiofe  of  h.er  will  charges  all  her 
realcltaie  with  ail  her  oehts  and  leji;aeies. 

I  will  therefore  conlider  this  lej-aivyj/j/?,  as  if  originally  charj* 
cd  upon  the  lands. 

Secondly^  As  if  it  was  not  originally  a  cliarge  upon  the  Inndsi 
hut  the  lands  charged  only  as  auxiliary,  upon  a  deficieiKfof 
the  pcrfonal  eftate. 

ri^  Detileyy,  Df/t^uverle, anti  t  vol.  261.     £A'r3  v.  £//cr,  1  Hli/.  159.  1  FJ»h* 
S.  C/t;?.  504.S.C- 

h 
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s  to  xh^firfiy  If  this  had  been  a  legacy  originally  charged     *«▼»»«  '^• 
lie  land,  I  4o  not  apprehend  that  the  plaintiff  could  come        u^* I'*' 
to  compel  truftees  to  raife  the  legacy  after  a  breach  of  the  le^c/originaiif 
lition,  for  the  legacy  being  a  charge  upon  the  lands,  follows  charged  on  the 
nxlc  of  the  common  law,  and  is  not  cognizable  in  tlic  fpiri-  *«>«*»rf>e  piaintia? 

'  ^  *  could  not  have 

court.  compelled  the 

truftees  to  xiXtt 
itifter  a  breach  of  the  condition,  for  being  chaiged  en  laad,  it  follows  the  rule  of  the  common  law* 

lut  where  the  legacy  is   merely  perfonal,  the  court  follows  In  perfond  lega- 
rule  of  the  civil  law,  becaufe  perfonal  legacies  are  properly  2"/*Jfo^jo|i2i 
nizable  in  the  ecclefiaflical  court,  and  equity  has  always  con-  the  rules  of  the 
rwditfclf  as  bound  to  follow  the  rules  of  that  court,  to  which  eccleiiafticai 
jurifdidion  properly  belonged.  Jh' jurl?£ 

properly  belonp^ 

/Is  in  the  cafe  of  bond  creditors,  they  arc  confidcred  here  as  Bond  creditor* 
rnig  a  priority  to  fimple  conlrafts,  becaufe  they  have  a  pri-  J^*  ^'^^w^^^  , 
ty  at  common  law  5  and  the  reafon  is,  becaufe  the  jurifdic- pHorityto^fiinol* 
n  originally  and  properly  belonging  to  another  forumy  this  coutraas,  he- 
art will  nobfcrcak  in,  but  will  covern  themfclves  by  thofc  rules  ""?*  tll!!'^ 

•  I  «  •  ^    t  ..^      ..       .         m.  •.«'«.      .^..       a  priority  at  com- 


lichhave  been  eftablifhed  in  thatyjrww,  to  which  the  jurifdic-  monlaw,forthU 

court  govern 
themlclves  by 
rules  cftabllflicd  In  that y^vim  to  which  the  jurUir<£lIon  properly  belongs 


For  the  fame  reafon,  where  the  legacy  is  a  charge  upon  the 
d$  to  be  raifed  out  of  the  real  edate,  as  the  ecdeHadical  courts 
re  no  jurifdi£lion,  it  muft  be  governed  by  the  rules  of  another 
m,  to  which  the  jurifditiion  properly  belongs. 
This  diftinftion  was  taken  by  Lord  Chief  Baron  Hnks  in 
:cafc  of  Fry  and  Porter ^  vide  i  Ckcm,  Caf.  142.  "  That  al- 
hough  in  the  civil  law  in  the  cafe  of  a  mere  perfonalty  the 
imitation  be  void,  yet  this  is  a  devifc  of  the  lands  not  governed 
by  that  law.  ^ 

*Eftatcs  governable  by  the  common  law  of  this  kingdom,  with-  condi::on*ii  cjn- 
t  relation  10  another  forum ^  ought  not  to  be  influenced  by  an-  no:  be  in  law  ds- 
^icr  law  5  and  this  being  a  good  condition,  it  cannot  be  in  l;r.v  l^^.^^^r-.^a^b--^^^^^ 
featcd,  and  there  being  a  full  breach  of  the  condition,  as  lanxt  of  icjl:  i.w  win 
ill  not,  equity  cannot  help.  t.d:,  equity  can. 

In  the  prefcnt  cafe,  the  lands  may  or  may  not  be  charged  ;  if  ^'^;''^^^P' 
nfidcrcd  as  originally  charged,  the  legacy  mud  be  governed  by     ^     334  J 
^fame  rule  as  a  devife  of  the  land  itfelf  would  have  been,  with- 
t  relation  to  the  rules  of  another  ^irw/;?,  or  being  influenced  by 
other  law. 

The  cafe  of  King  verfiis  Wtthers^  Free,  in  Cane.  348.  was  a 
^ifc  of  2500/.  to  the  tcilator's  daughter  at  the  age  of  fwetity^ 
'  cr  marriage 'j  provided  flic  married  without  the  confent  of 
^mother,  then  500/.  part  of  the  2500/.  was  to  ceafc,  and 
^ppli^d  towards  payment  of  debts  :  That  legacy  was  charged 
^  chargeable  on  the  real  eftate,  and  therefore  my  Lord  //jr- 
**  fays,  it  muft  have  the  fame  confideration  as  a  devife  of 
4  would  have  -,  and  he  faid,  the  rule  that  had  been  infiftcd  on« 
^  that  where  there  is  no  devife  over,  that  tlie  condition  fhall 

be 
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JttTNxsN  T.    be  taken  only  in  ierronm^  was  a  great  deal  too  wide ;  but 
At  TIN.     ^j^f^  ^YiQ    daughter   having    attained  twcnty-one,    one 
times  appointed,  his  LordQiip  held  (he  was  intitled  to  the 
of  2500/. 
JoiSdcrcd'^i*        ^^  ^^^  legacy  therefore  in  the  prefent  cafe  is  to  be  con 
charge  originaUy  ^3  a  charge  originally  upon  the  faid  lands,  ;t  muft  have  th 
on  the  lands,  it    confidcratlon  as  a  devife  of  lands  would  have;  and  in  th 
Smtconfid^rati-  "^thing  could  be  clearer  than  that  the  legacy  could  not  be 
on  as  a  devife      bccaufc  nothing  vedcd  before  the  condition  performed. 

Cf  lands  would 

have,  and  there  nothing  can  be  clearer  Uun  that  the  legacy  could  not  be  raifed,  becaufe  noth) 

before  the  condition  pertormed. 

So  held  in  Kwg  verfus  Withers^  Harvey  and  Jflon^  1 
Porter. 
Reports  in  Cbtn.  i^j^e  ^^fgg  ^bich  havc  been  cited  e  contra^  and  come  th< 
iM^tLm'^time^h  ^^  ^^  ^^^  prcfcnt  are  I  Chanc.  Caf.  58.  Fleming  verfus  Wai 
a  hook  of  no  au-  and  AJlsn  verfus  AJlon^  2  Veru.  452.  and  the  cafe  of  A 
thont}-.  verfus  Vernon^  reported  in  a  book  of  no  authoricy,  called 

///  Omn.  in  Lord  Notiingham^s  time^foU  62. 

But  all  thefe  cafes  turned  upon  different  confideratioD 
the  prefent,  and  were  determined  either  on  the  particula 
ner  of  penning   the   condition,  or  becaufe  the  conditic 
fubfequent,  or  for  fome  peculiarity   in   the  limitation 
truft. 
A  material  djf-        *  '^^  Fleming  verfus  Waligrave^^  the  condition  was,  in  c 
fcrence  between  Hiarrics  not  contrary  to  the  liking  of  Sir  Edward  Waldgrc 
acondition,  that  his  lady;  and  there  certainly  is  material  difference  between 
not  mirlj' with"  ^i^^o"  that  the  legatary  (hall  not  marry  without  confei 
out  confent,  and  wherc  it  IS  that  (he  {hall  not  marry  againft  confcnt. 

where  it  is  that 

Ac  fliall  not  marry  agaluft  confent. 

C  *335  ]  The  cafe  oi  JJIon  \zr^\xs  JJJony  could  not  be  faid  to  b< 
cree  made  by  any  compulfory  power  of  this  court,  beca 
legatary  either  had,  or  had  not  a  right ;  but  although  tl 
tions  were  decreed,  yet  the  court  requiring  fccurity  to  1 
if  tlic  condition  fliould  be  broken,  fliews  the  opinion  of  tlic 
that  the  breach  of  the  condition  would  be  a  forfeiture. 
As  the  real  ef-  Thus  the  cafe  would  ftand,  fuppofing  this  to  be  a  Icga 
^^V'Zyr,^\     einallv  charcred  on  the   lands ;  but  as  the  real  eftates  \vk 

oiiginally  male     b  .    .   -  fa  » 

hablc,  but©nly  Originally  charged,  bur  only  as  auxiliaj-y  upon  lailure  oi  tl 

as  auxiliary,  and  fonalty,  and  the  charge  on  the  lands  depending  upon  a 

them  Amending  ^^^^  precedent,  which  never  was  performed,  this  cannot  I 

on  a  condition  fidercd  as  a  legacy  charged,  or  chargeable  on  the  real  eft: 

prcce^Icnt  which  ^^crv:ly  as  a  pcrfonal  l^^gacy,  chaK;cable  upon  the  perfonak 

fbrmcd^chiscafj  and  as  fuch  to  be  governcii  by  the  rules  of  that  court,  wh 

inuil brconfidcr-  thc  proper  jurifdiclion  in  uicli  cal'es,  ;;iul  therefore  this  c 

fo'l.alt^cvTand  fcrsfroni  Taics  verfus  Fcttiplace,  2  Vcni.  416.  «*  where  ale 

djjuchlobcgo-  "  3C00/.  was  given,  charj;ed  on  the  real  and  perfonal  cT 

▼imedbythc  cc  \^q  p^^jj  ^^  21,  or  marriage,  if  married  with  confent, 

■  Ind^cdcfiaOkll  '*  but  looc/.  thc  legatary  died  at  fix  years  of  age,  and  s 

law(i).  "  ed  that  the  portion  fliould  not  be  ralftd  for  the  benefit 

f  0  Sid  ziJi-  r>(r'jfe  w  Mhi?(hn^   anUy    I  vol.  482^  4S5. 
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**  admlniftratrix  ;"  and  very  rightly  ;  bccaufe,  in  that  cafe,  had  the    Rf-tnish  ▼. 
legacy  vefted,  and  it  had  been  charged  on  the  perfonalty  only,  artiw. 

it  would  have  l:cen  tranfmifliblc ;  but  being  originally  a  charge 
upon  the  lands,  and  the  legatary  dying  before  the  day  of  pay- 
ment, it  became  a  l^i^fcrl  legacy,  to  fink  in  the  inheritance,  for 
the  benefit  of  the  lirir,  ;u;.i  that  is  now  a  conftant  rule  in  equity, 
cftablilhed  fo  long  ago  as  the  cafe  of  Jennings  verfus  Roohe  ( i ) : 
and  the  legacy,  in  the  prcfcnt  cafe  depending  upon  a  condition 
precedent  never  vefted,  fo  far  as  refpc6ls  the  real  eftatc,  but  the 
lands  not  being  originally  charged,  but  only  liable  to  be  fo,  upon 
performance  of  the  condition,  I  am  of  opinion,  this  cafe  muft  be 
conSdcrod  as  a  mere  perfonal  legacy,  and  as  fuch  to  be  governed 
by  the  rules  of  the  civil  and  ecclefiaftical  law. 

The  third  confideration  therefore  will  be,  what  remedy  the 
plaintiff  will  be  intitled  to  in  this  court  i  And  in  rrgard  to  that, 
heisccruinly  intitled  to  an  account  ox  the  perfonal  eftate  \  but  as 
diat  may  be  exhaufted  by  the  payment  of  debts  and  legacies, 
the  next  queftion  will  be,  whether  this  court  cannot  marfiiall  the 
affets  in  fuch  a  manner,  as  to  give  the  plaintiff  a  remedy  oat  of 
the  real  eftate ;  for  as  the  real  eftate  is  exprefsly  charged  with 
the  payment  of  all  debts  and  legacies,  and  this  legacy,  by  the  [  336  ] 
Cfent  which  has  happened,  falls  out  to  be  a  charge  upon  the  per- 
fimalty  only ;  I  am  of  opinion,  that  the  plaintiS*  ought  to  ftand 
in  the  place  of  fuch  creditors  or  legatees  as  have  receiveH  a  fatif- 
fafiion  out  of  the  perfonal  afTets,  and  to  order  it  fo,  is  the  con- 
flant  rule  and  pra£lice  of  this  court.  «^ 

There  is  anotlier  queftion  in  refpeft  to  the  annuity  of  thirty  Though  the  an* 
pounds,  videlicet,  whether  the  plaintiff  is  intitled  to  the  arrears  ""j^j^'^-JJcn'fw 

Srata  due  to  Alary  before  marriage,  (he  marrying  before  the  the  daughter's 
half  year's  payment  became  due  ?  And  although  this  annuity,  inaintenance,yet 
or  half-yearly  payment,  is  not  exprefsly  given  for  the  maintenance  Jl^foandfAns 
^Mary  as  in  the  cafe  of  Hay  verfus  Palmer^  2  Fern.  501,  yet  I   within  the  caie 
^clcarof  opinion  that  it  muft  be  underftood  fo,  and  therefore  o^  (^"j  verfus 
fills  within  the  reafon  of  that  cafe. 

Upon  the  whole,  I  muft  diref);  that  the  plaintiff  be  paid  tlie 
■tears  of  the  thirty  pounds  per  ann.  pro  rald^  till  the  time  df  the 
Carriage  ;  and  in  cafe  the  perfonal  eftate  fliould  be  exhaufted  by 
payment  of  debts  or  other  legacies,  that  the  plaintiff  ftiall  ftand  in 
Ac  place  of  fuch  creditors  and  legatees  {2)  pro  tantoy  as  have  re- 
eved fatisfaflion,  and  that  fo  much  of  the  real  eftate  be  fold, 
as  vill  be  fuiGcient  to  fatisfy  tins  legacy  of  eight  hundred  pounds^ 
lad  arrears  of  the  annuity. 

{l)yeHntMgsv.  Looks,  2  P.W.  276. S.C.  fo  much  of  faid  legacy  of  800/.  and  in- 

(2)  And    ihali  receive  a   fatisfadion  terell  as  fuch  part  of  the  perfonal  edatc, 

rv  ioHiOy  out  of  the  real  eftate,  and  out  of  as  ftiall  have  been  exhaulted  in  payment 

be  fflooies  to  arife  by  a  fale  of  a  compe-  of  faid  debet  and  legacies,  would  amounC 

arpart  thereof  the  plaintiff  (liall  be  paid  to.    Reg»  Lib.  B.  17459  fol.  305. 

Vol.  ni.  X 
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Cafe  II 5,  Lord  To%vnfend  and  Horaiio  Toivrfcnd  vcrfus  Windham  AJh  ani 

his  irifc'j  May  I3,    1745. 

s.  c.  cired  i  r  |  1  H  E  bill  was  brought  for  a  (hare  in  the  Nnv-river  vatcr, 
pilinitft* proper  A  ^ind  for  an  account  of  mefnc  profits  from  the  death  of  Sir 
in  coming  here     James  AJhy  tlie  father  of  the  defendant's  wife. 

to  have  a  difco- 

%cry  of  the  deed  under  which  this  title  arifes,  to  have  it  produced  at  all  trials  at  law,  and  to  ha?e  it- 

icflcd  copies,  and  for  an  account  of  profits,  without  firft  eftabliftiinf  their  title  at  law. 

X^Yirp^  ^J^j^'  "  On  the  marriage  of  Sir  James,  a  fettlement  was  made  of 
S /y.^  ^      '' '      ^    **  ^^'^  fhares  in  the  Nenv-river  water,  and  tlie  fame  were  hmited 

y^^    ^^^      y^t^i^i*  ^^  S^^  y^m^j  for  life,  remainder  to  his  wife  for  life,  and  after 

'^c'^^  \^jC^^^^^^^  deceafe,  one  (liare  was  limited  to  fiich  of  the  younger 

y  Or.^G^ct^         '     /«  children  of  Sir  Jaines  AJh  as  were  not  his  heir  at  law,  or  for 

^^ ^t/^^^''  "  ^'^"'  of  fuch  iflue,  to  the  fifters  of  Sir  Jamesy  and  their  child- 


^  ;)  ^        „       ••  ren,  as  Sir  James  fliould  limit  and  appoint ;  and  the  other  (hare 

/ h^  -^<^  y^Jr/J^  and  s_         ,  .  .  , 

^         /' ^    "  if  he  (hould  make  no  appointment,  the  fame  was  limited  to     | 


'/cr//^^  ^'^y  «  alfo  to  the  Viders  and  their  children,  as  Sir  James  Ihould  limit 
/^K^  ^'^(^^/2t  ^"^  appoint ;  but  in   cafe  of  no    iffue  of  Sir  James  AJh^  or 


•*  the  fifters,  and  the  children  of  Catharine^  one  of  the  fiftcrs, 
**  (under  whom  the  plaintiff  claims)  in  fuch  manner  as  they  wctc 
**  intitled  to  one  whole  fliare  on  tlie  death  of  Sir  James  J* 

This  fettlement  being  in  the  cuftody  of  the  defendants,  diey 
claimed  a  right  to  fuch  (hare,  in  right  of  the  wife,  as  the  heir 
of  her  father,  a^  if  no  fettlement  had  been  made. 
[   337  ]  They  alfo  levied  a  fine  of  the  two   (hares  in  the  three  coun- 

ties the  waters  run  through,  and  received  the  profits  from  the 
death  of  Sir  James  A/by  in  1733,  till  the  filing  of  the  bill  in  174^ 
when  the  plaintiffs  difcovering  there  was  fuch  a  fettlement, 
brought  this  bill  for  difcovery,  and  to  be  reli-^ved. 

The  defendants  pleaded  the  fines  and  non-claim,  which  pica 
was  over-ruled,  to  let  in  all  the  proof  that  could  be  brought  of  the 
nature  of  this  cftate  ;  and  now  the  whole  came  oa  to  be  heard, 
the  plaintiffs  relying  on  the  fettlement,  and  the  defendants 
on  the  fines  and  non-claim. 

The  fines  were  levied  in  Hilary  term,  1733,  but  no  claim  vas 
fct  up,  or  any  kind  of  entry  proved,  only  that  a  demand  of  the 
profits  was  made  in  the  ofiice,  in  the  name  of  the  defendants,  on 
the  14th  of  February y  and  the  firfl  payment  was  made  of  the 
Chrifitnas  dfvitlend  before  due,  on  the  23d  of  February ^  wl»ich 
was  after  the  fine  levied,  and  no  other  feifin  appeared :  Sir 
James  AJh  died  in  November^  the  firft  half  year  became  due  at 
Q^rif.masy  but  not  received  till  after  the  fine  was  levied  as  above* 

Lord  Chancellor, 

The  defendants  have  made  a  great  number  of  objc£l  ions. 

The  firft  obje£^ion  was  againft  the  plaintiff's  remedy  for  ac- 
count of  the  profits,  infifting  they  ought  to  eftablilh  their  title  at 
lavv%  as  it  is  merely  legal. 

But  I  am  of  opinion  they  are  proper  in  coming  here  for  the 
remedy,  in  order  to  have  a  difcovery  of  the  deed  under  which  the 

tide 
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to  have  it  produced  at  all  trials  at  law,  tind  to  have  Towmiind  v. 
)ies,  ^*"' 

' [cover y  therefore  not  being  fufficient,  fome  relief  is  then  Though  it  is 
if  there  was  any  doubt  of  the  title,  I  would  fend  them  j^^hc^^^^rt* 
t  the  bill  is  to  have  the  benefit  of  the  fettlement,  and  may  determine 
<lirecHon3  ncccflary  to  be  given  concerning  it ;  and   "^'**"  *^»  (°^  *' " 
lOugh  It  IS  a  matter  of  law,  yet  the  court  will  deter-  that  every  legal, 
it  notv/ithftanding,  for  it  is  not  neceflary  for  every  4w=ft'*n  be  fait 
3n  to  be  fent  to  law.  '*  ^'^* 

hkcwife  another  relief  prayed,  a*i  account  of  rents  and 

ifes  where  queftions  have  arifen  abuut  (hares  In  water-  Tho'  fliare^  In 
;wri'h's  hnve  conftantly  come  into  tliis  court  for  mefne  water- work*  ar* 
tho'  it  is  a  legal  ellatc,  and  corporeal  inheritance,  yet  an^corLw^* 
»rietor  could  receive  the  profits  himfelf,  but  the  com-  inhch^ncc,  yet 
i\x  officers  are  the  common  hand  to  receive  the  pro-  ^^  °***  propnc- 

,  .  <^  tor  can  receive 

:re  is  no  other  way  to  come  at  it.  the  profit*  him- 

felf; and  as 
there  ii  no  other  way  to  get  at  it,  proper  to  come  into  this  court  for  mcfne  profits. 

I  eftate  is  under  fuch  a  management,  though  the  legal  [  *338  ] 
he  proprietors,  it  would  be  abfurd  to  fend  the  plain- 
for  it  would  be  difficult  to  bring  ejedlments  for  a 
tart  and  bits  of  land  in  fevcral  counties,  and  to  bring  ac- 
)afs  againft  the  tertcnants  would  be  very  extraordinary^ 
jcment  is  in  the  company. 

:  in  point  of  remedy  there  cannot  be  a  ftronger  cafe, 
:  for  an  account  of  profits, 
que  (lion  will  be  as  to  the  title, 
to  the  conftruftion  of  the  fettlement. 
As  to  the  fine  and  non-claim, 
conftruftion  of  the  fettlement,  it  has  been  faid  by  the 
:ounfel,  to  be  for  the  benefit  of  the  marriage. 
1  another  light ;  indeed  if  the  eftate  had  moved  from 
/J,  there  might  have  been  fome  pretence  for  fuch  a 
►ut  it  moved  from  Lady  Ap^  and  manifeftly  (he  had 
of  acting  for  the  benefit  of  her  daughters,  and  their 
had  for  the  children  of  that  marriage,  for  they  were 
daughters,  and  their  iflue  as  much  her  grandchild-* 

5  no  limitation  of  thcfe  water  (hares  to  any  fon  or 
he  marriage,  hut  to  the  ufe  of  all  and  every  child  and 

than  fuch  asjhall  he  heir  at  la*ii\ 
s  he  ufes  the  ungular  nun-»ber,  if  there  had  been  on-  If  there  had  been 

it  would  have  been  excluded  ;  or  if  there  had  been  ^"^3^^  j^Jj"/' 
Iters,  as  in  point  of  law  they  would  have  made  but  been  excluded, 
:ir,  they  would  have  been  excluded  •,  or  if  there  had  by  the  wordi 
ns  and  daughters,  and  reduced  only  to  one  child,  j^t/z^^/J^'tf^r*'' 

ild  not  have  taken.  /av,  or  if  there 

had  been  feverai 
ij  would  have  made  but  one  united  heir,  they  would  have  been  (jtcludcd,  or  it  oock 
If  and  reduced  only  to  t/u  cbilj,  that  chili  oould  ngthave  ukea. 

X  a  A  fiftcr 
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Ash. 


A  fiftcr  of  Sir  JiWies  AfH  lady  was  wife  of  this  LordTrti;** 
Jend\  jrr  and  father,  and  mother  of  the  plaintiff  Horace  Townfetul: 
Mrs.   IViftdkam  Afb  bein^  dead  without  iffue,  a  inoiety  of  the 
two  (hares  is  come  to  the  iflue  of  the  other  fifters* 
Secondly,  As  to  the  fine, 
wh^rc  the  \zy      The  obje£lion  was,  that  the  parties  had  no  fcifin  to  wanant 
fi^to  wirrant '    ^^^  ^'^^  >  *"^^  ^  ^"^  ^^  Opinion  if  they  had  not,  courts  of  hw  wiU 
the  fine,  court*   not  prcfume,  or  ilrain  a  point  to  work  a  wrong,  and  no  fatour 
of  law  will  not     ;§  allowed  in  conftrudion  in  that  cafe, 

prefume,  or 

ftraina  in>iiit  to  work  a  wroog. 

Then  what  kind  of  poifeflion  had  Mr.  Windham  i^  and  lit  j 
wife  at  tlie  time  of  the  fine. 

Both  fides  agree  it  to  be  a  legal  eftate^  that  there  wai  ooj 
entry  made,  and  nothing  but  the  perception  of  rents  and  pw>j 
fits. 

It  has  been  f;iid,  the  entry  fliould  be  as  notorious  as  poflSil^] 
but  if  they  had  taken  out  water,  or  dug  the  foil,  it  would  notd» J 
to  gain  a  feifin  in  a  wrong-doer ;  for  in  a  wrong-doer,  doing  dMj 
a£ls  of  a  rightful  owner  is  not  fufiicient  to  gain  a  pofleflion;  }mi 
if  a  man  enters  on  my  tenant,  he  does  not  gain  a  fuch  a  | 
fion  to  levy  a  fine  thereon,  unlcfs  he  continues  in  poffd 
for  a  wrong-doer  to  gain  a  pofieffion  by  difleifin,  muft  not  i 
on  the  land,  and  withdraw  and  leave  the  rightful  owner  in 
fcflion,  which  would  be  fufficicnt  to  gain  a  fcifin  on  a  fcolT 
but  not  to  levy  a  fine. 

Next  as  to  the  rents  and  profits,  it  is  faid,  the  perception  < 
then  is  a  fulficient  feifin. 

But  it  is  anfwercd  there  was,  in  fad,  no  receipt  till  after  i 
fine  levied  \  if  they  had  received  the  rents  in  the  prefenccafel 
fore  the  fine,  it  would  be  a  dificifin.  Hob^  322.  in  the  cafe  of  T" 
den  vcrfus  Baughy  Cro.  Car.  302.  held,  by  the  court  of  F 
Bench,  that  a  receipt  of  rent  from  my  tenant  may  be  a  < 
or  not,  at  my  elc£lion ;  but  if  they  go  on  to  receive  the 
and  levy  a  fine,  it  (liews  quo  animo  hccfecerity  and  is  not  a  ; 
as  ballitF  or  receiver. 

The  evidence  of  receipt  of  rent,  if  the  jury  had  beliered  i 
would  be  fufhcient  poflelfion  to  levy  a  fine ;  and  fo  held  in  7 
fUtT  verfus  Fortefcue  (2). 

In  this  cafe  it  is  the  ftrongefl:  evidence  of  pofleflion  that  canl 
for  none  of  the  rightful  owners  receive  the  rents  and  profits  i 
the  tenants,  but  the  corporation  only. 

But  it  is  faid,  the  company  are  a  kind  of  ftewards,  a  comn 
hand  to  receive  and  pay  the  proprietors,  and  thofe  profits 
received  by  the  company  at  the  time  of  the  fine  levied,  and  I 
the  payment  by  the  company  after  the  fine,  of  profits  due 
fiiu!]  })avc  relation  fo  as  to  be  confidcred  as  a  payment  before  I 
levying  of  tlic  fine. 


A  wrong  doer  to 
gain  a  poiTeiTion 
by  difTrifin  mull 
not  ftep  on  the 
landy  and  then 
le4vc  the  right- 
ful  owner  in 
pufTenion,  which 
though  fufticic  lit 
to  give  a  ieifin 
on  4  feoffment  ii 
not  CO  Icry  a 
tine  (i). 


Xvidcnce  of  re- 
ceipt of  r^-n:,  is 
a  fufiicient  pof- 
fefliontolevy  a 
fine. 


[  340  ] 


( I )  Zm'itb  On  dem.  Dormer  v.  PMiburft^/uUt,  141. 


<2)  Jkte,  124.  S.  C. 
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t  there  is  a  plain  anfwer,  the  company  received  for  the  Town  a  end  v. 
ul  owner,  who  were  the  plaintiffii,  and  therefore  couid  be         ^*"' 
:cipt  for  the  defendants  at  the  time  of  the  fine  levied  -,  the  Theiaw^iiowi 
lloWs  of  fidlions  and  relations  to  fupport  a  right,  but  never  ^eut^n  "to^"up. 

rk  a  wrong.  port  a  right,  but 

never  to  wovlc  a  wrong. 

!ng  to  the  office,  and  claiming,  not  fufTicicnt;  but  if  a  Jfaperfonwh© 
I  has  a  right,  and  is  kept  out  by  terror,  a  claim  is  firffi-  jcep*o"?  Jy  cer- 

rur)  a  cUtm  u 

I  fine  therefore  can  have  no  operation  to  change  the  right  -''#^"»'' 

parties. 

!  next  queftion  is  as  to  the  relief. 

uft  decree  the  fcttlement  to  be  produced  in  any  court  of  law 

lity,  on  reafonable  notice^  it  relating  to  other  more  confi-' 

e  cflates. 

jrc  muft  alfo  be  a  decree  of  an  account  for  rents  and  pro- 

)m  the  time  the  title  accrued,  bccaufe  the  fettlcment  was 

hands  of  the  defendants,  and  they  knew  tlie  plaintiff's  title, 

:t  was  not  difclofed  by  Sir  James  J/h  to  Lord  Toivnfetid  in 

;-time,  which  was  the  ftrong  ingredient  in  Dormer  verfus 

»f  ( I )  to  decree  the  account  fo  far  back  as  the  title  ac- 

rthcr  ftrong  ingredient  to  decree  fo  far  back  is  from  tlie 
of  the  eflate. 

none  of  die  parties  are  in  aftual  pofTefTion  of  the  lands,  the 
iver  company  having  the  profits  in  perception, 
fome  body  muft  account,  it  would  be  hard  to  make  the 
ny  do  it,  who  have  paid  it  to  a  wrong  perfon,  when  that 
srfon  is  before  the  court  5  and  therefore  as  he  is  before  me^ 
lecree  him  to  pay  it. 

ere  a  reeve  or  baililF  of  a  manor  pays  the  tents^  if  it  is  to  a  Where  a  baJiff 
hand,  to  be  fure  he  muft  pay  it  over  again  j  but  to  direft  t^he^rentTif  h  ?• 
npany  in  tliis  cafe  to  pay  the  plaintiffs,  would  make  acir-  toawronghjnd, 
bccaufe  the  defendants  muft  be  likewilc  dirc£led  to  reim-  *»^  muft  pay  it 
ic  company,  and  therefore  the  defendants  ought  to  be  de-    ^''  *'**"* 

0  pay  in  the  firft  inftancc.  f  34  ^  ] 

1  of  opinion  too,  the  defendants  muft  pay  the  cofts. 

not  go  upon  the  fraud  in  the  concealment,  but  on  their 
ufnefs  and  obftinacy  in  carrying  on  the  fuit,  a  defence 
only  upon  the  plea  of  a  fine,  on  a  title  gained  by  difTcifin. 
fe  is  no  colour  to  fupport  it  as  a  fine  and  non-claim,  as 
tig  upon  a  difTeifin. 

W'indham  AJb  admits  by  a  letter  which  has  been  read,  that 

the  opinion  of  counfel  he  had  no  right,  and  whether  they 

is  own,  or  the  purchafer's  counfel,  it  is  the  fame  thing, 

he  pcrfiiled  in  it.   Lord  Hardwiche  decreed  cofts  accord* 


(l)    Aute  124^  131.  S.  C.     See  the  cafes  there  cited* 
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Cafe  XI 7.  AJhurfl  vtx{M%  Eyres y  March  15,  1740. 

IN  2  Tr.  Atkm  5 1  •  //  is/aid^  the  bill  in  this  cafe  was  difmijfedy  buf 
on  looking  Into  the  minutes  taken  the  day  and  year  as 
^"ovc,  It  is  ftated  as  follows  :  That  as  to  fo  much  of  the  bill  as 
^''^ught  any  account  for  what  remained  owing  upon  a  bond  dated 
the  5th  of  November  17 1 8,  the  defendant  by  his  plea  infifted,  that 
no  part  of  the  2000/.  for  fecuring  the  repayment  whereof  the 
bond  was  executed,  was  paid  to  or  received  by  Henry  £jr^,  the  de- 
fendant's late  brother,  but  the  whole  was  paid  unto  Augufim 
Woollajlon^  and  received  by  him  for  his  own  ufe,  and  that  Hem) 
Eyre  was  a  furcty  only  for  IVoollaJhuy  and  that'thc  plaintiff  had  ac- 
cepted a  compoCtion  for  what  was  pretended  to  be  owing  on  the 
bond,  without  the  privity  of  Henry  Eyre^  or  of  the  defendant, 
and  that  no  demand  had  been  made' on  the  defendant  for  any 
money  due  op  the  bond  for  upwards  of  18  years,  and  that  WrX- 
lafton  died  feveral  years  ago  feifed  of  a  real  efiate,  and  poffcffcd 
of  a  perfonal  eftate,  and  that  his  heir  at  Iaw%  or  the  devifee  of  hi) 
real  eftate,  and  alfo  the  reprcfentatives  of  his  perfonal  cftatc, 
ought  to  be,  who  were  not  made  parties  to  the  bill.  Lord  Hari- 
ivicke  held  the  plea  to  be  good  and  fufficient,  and  ordered  tbt 
the  fame  (hould  ftand  and  be  allowed.  N.  B.  It  does  mi  affcsr 
by  the  minutes  his  LordJIjip  dire^led  the  bill  to  be  difmijfed. 


Cafe  118.  Franco  yextus  JlvareSf  May  ^i^  1746. 

[34^3 

A*  by  win  givci  "  Ti^  ^'  Shares  by  a  codicil  to  his  will  reciting,  that  where- 


M'. 


y^^. 


^nTkv^^VtJl  "  IVX   as  my  fon  Mofes  Alvares  is  indebted  to  me  in  the  fum 
cis  in^I^^iilTn  "  ^^  3000/.  I  do  hereby  releafc  the  fame,  inter  al\  I  give  and 
^  truft  to  fell  the    "  bequeath  to  truftees  3 1 2  A  and  feveral  jewels  In  Vienna^  in  truft 

ft  ftTa*cSfi-  "  ^^^^^  '^^y  ^^^^^'  ^^  conveniently  may  be,  fell  the  fame,  andap- 
tion,  and  towards  "  ply  the  fame  as  a  compofition  and  towards  payment  ofalliljc 
payment  or  his  <«  debts  my  faid  fon  fliall  owe,  provided  always  that  the  faidcrt- 
A^  '*  •  /Aided  thc^crcdt.  "  ^^it<>"  fiiall  within/w/r  months  accept  of  the  fame,  and  difchar;rc 
f/loA^^*^^  ^^^  w»^»n  '*  niy  faid  fon,  and  if  all  and  every  the  creditors  fhall  not,  tlicn 
/  /  '  ^^'"^rfd^tfame  "  ^^  ^^^^^  '^^  ^^^^  efFefts  over,  10  be  divided  among  the 
^  /^^^^^'^'^^  JnSjtfchaVcTiJ  "  children  of  the  faid  fon;  and  if  they  (hall  fo  accept  and  difchargc 
/X       fon;  if  they       «  as  aforefaid,  then  I  give  to  my  faid  fon    for  his    fubfiftcncc 

/  ^"l^ffes  fhe"   "  ^^^  ^^"^  ^^  ^^^^-  ^^^  ^f  ^-y  ^*'^  ^^^  ^s  aforefaid,  then  I  dcvifc 

^^^^^i-^r^Vamc'^I'ftves       "  the  fame  over  to  his  children." 

^-r-^-^         over  to  be  divld- 
j/^i^ji^^  «<*  among  the  children  of  his  fon. 

\jr :         The  icftator  died  Dectmber  15,  1741,  and  the  fon*8  creditors  filed  their  bill  A^ril  13,  1743,  ?ny^ 
/^.  ^^^-  /^  jjg  p3ij  jj^gjr  rci'pcdiV2  demands.    Tbt plainuffi  by  bringing  tkeir  bill  'uithin/bur  ca/tiuLr  r.'tntti,  :^ 
^*  *       ttereby  dec/arirg  tttir  acceprence  cf  the  legacies  towards  JatiifuBiin  of  their  dihts,  Md  offering  t9  rt'U'^t 
^nve  lerftrmed  tktecvditin  annexed  fictcrding  to  tbt  true  intetit  of  the  iviiK 

The  teftator  died  December    15.  1742. 
The  bill  was  filed  by  creditors  ol  Mofes  Alvares  the   13th  of 
April  i^jj^l. 


in  uie    lime  or  i.ora  cnanceiior  wardwickb. 
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plaintifFs  brought  their  bill  either  to  be  paid  their  refpec-  F«awco 
tnands,  or  that  direftions  may  be  givfen  for  the  taking  an  ''  '^^*^*"* 
t  of  the  debtst  due  from  Alofes  Alvares  to  them,  and  that  the 
r  all  his  creditors  coming  in  to  accept  the  compofition  of- 
ay be  enlarged  ;  the  plaintiffs  declaring  their  aflcnt  there- 
le  terms  in  the  codicil  mentioned,  and  fabmitting  to  give 
to  Mofes  Aharesy  on  receiving  what  (hall  be  due  to  them 
ompofition,  and  that  the  rings  and  diamonds  may  be  fold 
:  purpofe,  and  the  money  ariling  therely,  together  with 
/•  may  be  put  out  to  intereft. 

n  this  caufe  came  on  in  Rafter  term,  Lord  Hardwicke 
,  whether  the  computation  ouglit  not  to  be  by  lunar 
and  ordered  it  to  (land  over  to  afcertain  what  was  the 
this  refpefk  in  the  ecclcfiaftical  court,  who  have  the 
jurifdidlion  in  legacies  5  and  this  day  the  caufe  came  on 

\ttorney  General  for  the  plaintiffs  cited  the  following 

►  fhew  that  the  rule  of  the  ecclefiaftical  court  is  to  go  by 

months, 

^Ib.  ^o.tit.  \*].  de  diverfts  regulis juris  antiqui^  fec^  loi.  [  343  ] 

Co.  Comment,  upon  the  St.  Weft.  2.  on  the  word  Semejlre. 

61.     Hob.  iii),     1  Mod.  ^Z. 

prove  in  the  firft  place,  what  is  the  rule  of  the  civil  and 

n  law ;  and  what  is  now  before  the  court  is  of  fpiritual 

ce,  for  legacies  are  not  properly  of  original  jurifdi£lion 

Durt,  but  fuits  are  inftituted  here  for  an  account  of  afTets, 

rfore  there  ought  not  to  be  different  ways  of  determining 

matter. 

are  ftrong  circumftances  to  (hew  that  the  words  four 
luft  mean  calendar. 

:ific  legacy  of  jewels  is  given  upon  a  condition  to  be 
d  in  four  months^  but  it  did  not  depend  only  upon  the 
for  there  is  an  act  to  be  done  by  the  executor,  the  de- 
the  goods  to  the  legatee,  for  a  legacy  is  not  complete 
Tent  of  the  executor. 

ifted,  the  creditors  are  intided  to  have  the  jewels  deli- 
them. 

\,rke  of  the  fame  fide  for  the  creditors, 
ftator,  he  faid,  required  the  plaintiffs  to  accept  of  tlic 
ithin  four  months. 

reditors  have  declared  their  readlnefs  to  accept,  for  the 
acceptance  upon  record.  • 

^eftion  is,  whether  it  is  filed  within  time, 
vere  obliged  to  apply  to  this  court  juft  in  the  extremity 
if  calendar  months  are  underftood,  it  is  within  the  time, 
ut  of  it. 

;ccdings  upon  the  fame  matter,  the  court  will  detcr- 
>rding  to  the  rule  of  the  ecclefiaftical  court  for  the  fake 
w/Vy. 

rlay  of  the  executor  ought  not  to  prejudice  a  legatee. . 
of  Swinburne  of  Wills ^  ch.Z.  and  Poviell  verf us  Morgan^ 

0. 

X  4  Upon 


i 


343  CASES  Argued  and  YittctmiMi 

Frakco  Upon  the  queftion,  whether  the  devifc  over,  or  want  of  coni- 

T.AivAREB.  penfation,  will  make  any  variation,  he  cited  Bertie  vcrfusM- 
/jm/,  Sa/k^  231.  and  Popham  vcrfus  Bampfitldy  I  Vim*  79.  and 
Dig.  lib.  30,  //"/•  I.  Lex  40. 
t  344  ]  ^^r.  IVilbraham  for  the  defendants  the  granchildren,  the  dc- 
vifees  over  in  cafe  the  legatees  did  not  accept  the  condition  vith- 
in  xhcfour  months  ^  cited  I  ike  wife  the  cafe  oi  Popham  verfus  Bam^ 
fields  upon  the  doftrine  of  compenfation : 

That  unlefs  the  court  can  give  die  grandchildren  a  compenfa- 
tion, the  condition  cannot  be  difpenfed  witli,  becaufe  unlefs  the 
jewels  are  given  them  they  cannot  have  amends  by  way  of  da- 
mages, for  the  jewels  arc  direded  to  be  fold. 

Lord  Hohiirt  gives  no  reafon  why  it  (liould  be  calendar  and  not 
lunar  months ;  and  wherever  an  a£t  of  parliament  mentions 
months y  it  means  lunar.  Vide  Bro*wn  vcrfus  Spence^  Lev*  10 1,  the 
two  montlis  for  reading  the  articles  of  religion  are  to  be  reckoned, 
by  28  days;  and  this  relates  to  churchmen.  2  ItolPs  Aknig» 
521,  522.  under  title  Temps  fays,  in  afl:s  of  parliament  wherc- 
cver  months  are  mentioned  it  means  28  days.  Vide  4  Adod*  185. 

It  has  been  faid  it  muft  be  undcr(loo<)  to  be  fuch  a  mondi  as 
that  court  would  condruc  it,  who  have  the  original  jurifdi&iaY^ 
in  legacies,  which  is  the  ccclefiallical  court,  who  reckon  by  f^»— 
Icndar  moths. 

They  have  not  of  the  otiier  fide  cited  any  cafe  to  flicw,  that  if* 
the  ecclcfiaftical  court  tliis  point  has  been  determined  i^nth  re- 
gard to  it's  being  calendar  or  lunar  months,  even  in  the  very  cafc 
of  a  legacy. 

It  has  been  faid  to  be  a  cafe  of  favour,  being  for  payment  o( 
debts. 

But  this  is  not  for  the  payment  of  the  teftator's  debts,  but  0/ 
another  man's,  and  a  perfon  is  under  a  greater  obligation 
to  provide  for  his  grandchildren  of  his  own  houfchold,  tlian  10  pay 
another  man's  debts. 

The  plaintiffs  ought  to  fliew  that  they  applied  as  early  as  thcf 
might  have  done  to  the  executors  *,  for  the  executor  at  Vienna^ 
wlio  has  the  jewels,  ib  ready  to  fell  them,  if  authorifed  by  this 
court. 

liORD  Chancellor, 

This  is  a  provifion  made  by  the  father  for  tlie  benciit  of  tlie 
fon  ( I )  to  relieve  him  from  his  creditors,  though  he  might  have 
had  in  his  view  the  providing  for  the  grandchildren  ;  yet  that 
was  only  in  the  focond  place,  for  the  firft  view  was  to  fct  up  his 
fon  de  novo  in  the  world,  and  to  enable  him  to  provide  for  bis 
children,  for  he  gives  him  600  /. 
C  345  3  '^'^^  performance  of  the  condition  depends  upon  feveral  fafls^ 
for  the  teftator  takes  notice  fome  of  his  jewels  are  at  Vienna^ 
and  to  be  fold  by  his  executors  in  England. 

Thi:5  being  the  nature  of  the  legacy,  I  will  take  notice  firft  of 
Xn'hat  is  plain,  and  not  to  be  controverted. 

( I )  Mcfes  Aicarcs  is  dated  in  the  Regifler's  book  to  have  been  the  grandfim  of  the 
teflator. 

It 


in  the  Tttme  of  Lord  Chancellor  ttAT^DWicKfi.  ^4$ 

been  faid  this  is  a  condition  impoflible.  tuAwco 

rercr  courts  of  law,  or  courts  of  equity,  take  notice  of  *  ^'  AiiVamij* 
impoffiblcy  it  muft  be  a  natural  impoffibility  arifinp;  from 
fubfequcnt,  which  the  party  could  not  avoid,  being  be- 
ipofliblc  by  the  aft  of  God,  as  in  the  cafes  put  in  Co* 
).  a.  W  ^.  if  a  man  be  bound  in  an  obligation,  feft:.  with 
R  tliat  if  the  obligor  do  go  from  the  church  of  St.  Peter 
ninjlcr  to  the  church  of  S/.  Peter  in  Rome  within  three 
hat  then  the  obligation  fhall  be  void  •,  the  condition  is 
i  impoflible,  and  the  obligation  ftandethgood. 
Ddy  can  fay  but  this  might  be  performed  xnfour  months*, 
f  might  have  been  fold  at  Vlennay  or  brought  over  and 
e,  and  therefore  is  not  within  the  rule  of  conditions  im* 

s  been  faid  to  be  a  cafe  of  a  condition  to  be  performed, 
ics  in  compenfation,  and  that  in  many  of  thefe  cafes  tli^ 
ill  relieve. 

as  truly  faid  by  Mr.  W'tlbrahamy  the  queftion  will  be 
heohje^  of  compenfation ^  what  will  become  of  the  devifee3 
What  compenfation  will  be  made  to  them  ? 
cafes  every  perfon  who  is  interefted  in  the  thing  muft 
equivalent,  and  as  nothing  of  that  kind  can  be  done  here, 
ft  be  laid  out  of  the  cafe. 

principal  queftion  will  be,  Whether  there  has  been  any 
ance  of  the  condition ;  and  I  am  of  opinion,  taking  all 
jmftances  together^  here  has  been  a  performance, 
al  afts  are  to  be  done  by  other  perfons  the  executors, 
r  aft  is  not  to  make  the  intereft  of  the  grandchildren  bct- 
rejudice  tlie  intereft  of  the  plaintifFs. 
icars  to  this  day,  that  the  executors  have  not  yet  got  the 
•om  Vienna^  nor  fold  them  j  and  it  was  not  the  view  of 
tor  that  the  creditors  fhould  give  a  releafe  for  their  debts 
:ed,  but  meant  only  that  they  fliould  do  an  efFcftual  aft 
e  their  acceptance  of  the  devife,  and  alfo  effeftually  to 

nging  a  bill  in  this  court,  declaring  that  upon  receiving     f  346  j 
sral  proportions  they  arc  ready  to  give  a  difcharge,  is  an 
ce  upon  record,  and  is  a  releafe  in  equity. 

have  been  feveral  cafes  in  this  court,  of  legacies  given  Tho'  rhf?  cx"j:^i* 
idition  or  releafing,  and  though  an  executor  has  uifFcr-  ed  the  time  to 
ime  to  la^fe,  yet,  if  legatees  have  brought  their  bill  for  i^K->  yet,  iiicA 
:y  within  the  time,  the  court  have  determined  it  tarl^^^jfj!^"^y)j*7hcjr 

performance  of  the  condition.  ;.     *Ai^<^™i  within  tii? 

/../i^S^J^fifcc  prcfcriijeJ, 
vt  coart  have,  In  feveral  cafea,  determined  It  to  be  a  fufHcIent  perto]^)l^|^^c  cocditioiu 

of  opinion  here  they  have  done  it  in  the  time  limited,  Afi/»//j  ought  ta 
in  tliis  cafe  months  ought  to  be  confidered  as  calendar  {jcxc*^"^!jA?i/ 

vnc9. 

It 


A^  Cases  Argued  and  Detef mined; 

FiAKco  It  has  been  truly  faid  in  afts  of  parliament  tlic  word  m 

rh^^oidl^ntls'  "^^^"S  lunar,  except  in  the  cafe  of  Tempus  Setneftre  with  i 
in  aasof  parlia-  to  lapfc  of  livings,  and  the  other  cafe  of  the ^x  months  allo^ 
menc  mc.ins  lu-  rcfpcfl  to  prohibitions,  both  upon  the  fame  rcafon,  bcca\ 
^^l^UiA'nm^  ^^^^"f^  <o  and  according  to  the  computation  of  lime  in  ihc 

fusSerrtpeyMitW   fiaftical  COUIt. 
regard  to  lapfeo 
livings,  and  the  other  inftance  of  the  fix,  months  allowed  in  rcfpsCt  xo  probihlttonu 

This  is  extremely  difl'erent  from  the  cafe  cited  by  Mi 
brabam  in  Levinz^  for  that  only  concerned  ecclefiaiUca 
fons. 

The  rule  in  the  ecclefi^ftical  court  is  not,  that  it  fli; 
place  wherever  ecclefiaftical  pcrfons  are  concerned,  bi 
wliere  it  relates  to  their  proceed  in  j^s. 

This  court  has  a  concurrent  jurifdiclion  with  the  ecclc 
court  in  legacies,  who  dctetmine  according  to  the  rule 
civil  law. 

If  I  did  not  follow  their  rule,  it  has  been  truly  faid,  thei 
be  no  uniformity  in  proceedings,  and  would  leave  it  to  th 
of  the  party  to  make  it  jull  as  he  pleafes. 

It  has  been  objected  that  the  creditors  have  been  j 

laches,  in  letting  fo  much  of  the  four  months  run  ou 

they  brought  their  bill. 

edV  "hV/if"of      ^^^^^'  where  time  runs  agalnft  an  anceflor,  and  then  t 

thcancciWm.'.li  dcfceuds  uooH  thc  infant,  the  time  incurred  in  the  life  oj 

run  upon  ibe  in-  ccftor  HuU  tuu  upoH  thc  infant. 

''"^'  But  in  this  cafe  no  laches  are  to  be  imputed  to  the  p 

becaufc  here  were  aifls  to  be  done  by  otliers  the  executory 

[   347   ]  Thc  bill  was  an  cxprefs  acceptance,  and  in  thc  confidei 

this  court  a  rcleak-,  and  therefore  I  muft  decree  an  ac 

be  t.iken  of  tlic  plaiiitilFs  debts. 

Lc^rd  Chrjict'Ucr  declared,  ^lat  thc  plaintift's  by  bring! 
Mil  yA'\\[\\n  four  cjicndar  months^  "  after  the  teftator'sdecc? 
thereby  cicclarinj;  their  acceptance  of  thc  legacies  givei 
tcltatoi's  will  towards  fitisfac^^ion  of  their  debts,  and  o£ 
rclcafc  on  paymeilt  of  tlicir  refpeclive  proportions,  have  j 
cu  lIio  coiuiition  annexed  to  tiic  legacies  according  to  tht» 
tciit  of  :lic  will  ;  aiui  decreed  tlie  executors  to  iiial:^  fal 
jewels  p;lYen  by  the  will  to  them  for  the  trulls  thcrelti  me 
iindthat  thc  n^oncyarifing  by  fuch  fale,  together  with  tl 
be  npplicd  by  them  in  payment  of  the  fcveral  debts  d 
Alrj't's  Aiciircs  to  tlic  plaintills  rcfncclivcly  in  average,  ^nd 
equal  pound  rate,  in  ^-roportion  to  their  rcfpe^live  debts, 
fuch  payment  that  ti.e  ievtr.il  creditors  do  execute  rel 
Mcjl's  AtViiics  of  their  relpi^clive  ilebts  ( i  j. 

• 
(i)  %.  Lib.  A,  1745,  kl  542. 


tn  the  Time  of  Lord  Chancellor  Hardwicke.  g^y 

I'niford  vcrCus  Trafcrd,  June  3,   1746.  Cafe  119. 

"  qIGISMUND  Trafford  being  feifcd  in   fee  of  divers  f .  r.  devifeJ all 

**  *^  manors,  lands,  and  tenements,  on  the  26th  of  May^  ^715^  lilt^^^d'h*'''f 

**made  his  will  and  thereby  devifcd  all  his  manors,  ^c.  to  the  hold  ^$,  to  ' 

"  ufe  of  y.  l^'  his  heirs  and  affigns,  that  he  might  ftand  feifed  ^"<^^  ^^^^  perfon 

•*  of  the  fame  in  truft  for  Sigiftmind  Boihm,  eldeft  fon  of  jitm  Z^^^'^^.^j^^^^^ 

'*  Boehm  for  life,  remainder  in  truft  for  his  firft  and  other  fons  fliouid  then  be 

"  in  tail  male,  remainder  in  truft  for  Qemctit  Bcekmy  the  plain-  '^^^^^^^^^  ^o  ths 

« tiff's  father,  the  fecond  fon  oi  Jnn  Boehm  for  life,  remaind-  ZnolX^^li 

^  "crin  truft  for  his  firft  and  other  fons  in  tail  male,  remainder  eibtc,bt:jurede- 

'"in  truft  for  the  defendant  Charles  Boehm,  third   fon  of  Ann  ''^^^'^^^^^^l^^ 

*'  Boehm,  for  life,  remainder  in  truft  for   liis  firft  and  other  fons  they  ihould  be 

'*  ia  tail  male,  remainder  in  truft  for  the  tcftator's  right  heirs.  ^^P'  ^^  Dut.ton- 

"The    teftitor  alfo    dcvifed  all  his  plate,    boohs,  piaures  and\f:^''^^'''^^''^ 
1     f  %    1 1  I         c      y  r  ri  i  mean 

'*  houfehold  gooas^  of  what  nature   loever,    to  luch  male   per-  time  by  fuch 
"  foa  (when  he  fliould  attain  21),  who  fliould  then  be  intitled  '"^^^  P*^*^^"'^ 
*'  to  ihe  truft  in  pofleflion  of  the  real  eftates  therein  before  de-  theVer^deciarinr 
*'  vifcd,  and  direfted  that  till  fuch  male  perfon  ftiould  attain  21,  it  to  he  his  wiu 
«  the  faid plate,  books, piHures,  and  houfehold goods,  ftiould  be  kept  J^^ ^^^^\ ^""^ 
•*  at    Dimton-hall,  and  be  ufed  in  the  mean  time  by  fuch  male  in  the™n!turc  of 
*'  perfon  refiding  there ;  the  teftator  declaring  it  to  be  his  ex-  ^f^r-Zooiw,  with 
•<  prefs  will  and  defire,  that  the   faid  plate^  books,  pi^ures,   and  bi^'fcd'theTet 
**  houfehold  goods,  might,  in  the  nature  of  heir-looms,  go  with  withaslongas' 
«•  his  faid  eltatc,  and  be  ufed  therewith,  as   long  as  the  laws  of  ^^  *awsot  thii 
**  this  realm  would  permit.     He  appointed  Ihomas  White  ^nt-  permit.^7i^^l-f- 
**  cutor,and  *bequcathes  the  refidue  of  hisperfonal  eltate  to  fuch  tvret,  hooks  and 
"  perfon  (when  of  the  age  of  21)  as  by  his  will  fliould  be  inti-  ^J^l^^'^f^^l''^' 
«•  tied  to  the  truft  in  pofleflion  of  tlie  lands."  ^rJJmsfh^at 

full  a  mamntr  as 
th£  liS'sn  wlUaUcuf^  fer  tbt  devife  here  is  a  d^fpof.tion  only  o^thc  ufe,  till  fame  ferfin  wl$  is  intUled  to  rht 
interitancejhiutd  come  intofjfe/fioniy  attaining  zj  (i). 

September  6,  1722.    The  teftator  made  a  codicil,  whereby  he  [  •348  J 
devifcd  to  Ann  Beveridge^  fince  deccafed,  the  ufe  of  all  his  plate      ^f/y   ^L^ 

for  life  ;  and  thereby  declared  diat  all  his  piftures  at  Dimton-hali  *'  ^^-^"^^^^ 

(hould  at  all  times  go  and  be  enjoyed  with  his  manfion-houfe  and  c->^^/^- 


eftate  at  Dunton  by  the  perfons  who,  by  his  will,  fliould  fuccef-  ji^^^//^^^ 
fively  hold  his  eftates  (2).     And  by  the  codicil  he  makes  S/^^   *^      ^  ^ 


y 


nuind  Boehm  joint  executor  with  Thomas  While.  //J^  ^  ^'%y»- 

The  bill  was  brought  for  the  heir-looms  by  the  plaintiff",  who  /  dZ^^  i^-^i^i^^  '  <' 
IS  tenant  in  tail  of  the  eftate,  but  not  of  age,  yv  ,        ^     ~     > 

(i)   Vide   Wyth  V.  Blaekman,  i   Fef,         (2)  He  alfo  bequeaths  his  plate  to  Si- 

202.      Duke  of  Brid^ezcater  v.    Egcrton,  gf/mtntd  after  the  dtstth  of /^»/t  B ever i^l^f^ 

X  ycf  121.    I  Bro,  Cha,  Rep.  280.  S.  C.  if  living,  otherwifc   to  fuch   perfon,  to 

in  note.     Covjir  v.  Gr^frenor,  Bam.  Cha,  whom  the  bulk  of  his  eitatc  would  be- 

Rrp.   54.     F^leyy.  But  nelly  I   Bro.  Cha.  long  after  ^/>/>/«;/^/'8  dcceafc.w^^  x?^ 

Rrp.   274.      raughan  V.  Burjltm^   3   BrQ.  y^'^<f/yCr  r^^i^^>^ 

CiMt,  Rep.  101.  ^  J^^  J^^* 


2^  Cases  Argued  and  Dctcfmincd 

FiANco  It  has  been  truly  faid  in  afts  of  parliament  the  word  months 

Tht^^oidm^ttt'bi'  ^^^^^  lunar,  except  in  the  cafe  of  Tempus  Seme/ire  widi  regard 
in  aftsof  parlia-  to  lapfc  of  livings,  and  the  other  cafe  otihcjix  months  allowed  in 
ment  means  lu-  rcfpccl  to  prohibitions,  both  upon  the  fame  rcafon,  becaufe  tc- 
thc'cau  oriVw-  J^tive  to  and  according  to  the  computation  of  lime  in  the  ccck- 

fusSetrtJire  with  iiaftical  COUlt. 

regard  to  lapfc  o 

liv'w^,  and  the  other  inftaace  of  the  fix  months  allowed  jn  rcfps^  Xo  problhltms. 

This  IS  extremely  different  from  the  cafe  cited  by  Mr.  WiU 
Irabam  in  Levinz^  for  that  only  concerned  ecclefiailical  pcr- 
fons. 

The  rule  in  the  ecclefiaftical  court  is  not,  that  it  (hall  take 
place  wherever  ecclcfiaftical  pcrfons  are  concerned,  but  only 
where  it  relates  to  tlieir  proceed  in  j^s. 

This  court  has  a  concurrent  jurifdi£tion  with  the  ecclcfiaftical 
court  in  legacies,  who  determine  according  to  the  rule  of  the 
civil  law. 

If  I  did  not  follow  their  rule,  it  has  been  truly  faid,  there  wouU 
be  no  uniformity  in  proceedings,  and  would  leave  it  to  the  power 
of  the  party  to  make  it  jiift  as  he  pleafes. 

It  has  been  objected  that  the  creditors  have  been  guilty  of 
laches,  in  letting  fo  much  of  the  four  months  run  out  before 
they  brought  their  bill. 
Thrtimc  trscur-       jsJow  where  time  runs  ajrainft  an  anceflor,  and  then  the  rielit 

ted  in  the  lire  of  i-r  i-  •  |.i,-rri 

thcancti^-rm-ii  uclcen^ls  upou  thc  Huant,  the  time  incurred  in  the  life  of  die  an- 

run  upon  the  in-  ccflor  Ihull  run  upoH  thc  infant. 

*^^'  But  in  this  cafe  no  laches  are  to  be  imputed  to  the  plaintiffs, 

becaufe  here  were  a6ls  to  be  done  by  otlitrs  the  executors. 
[   347  ]         Thc  bill  was  an  cxprefs  acceptance,  and  in  the  conGderatlonof 
this  court  a  releafc,  and  therefore  I  muft  decree  an  accouni  to 
be  taken  of  the  plaintiff's  debts. 

Lord  Chniuellor  declared,  ^liat  the  plaintiffs  by  bringing  their 
bill  v>'\\[\\x\  four  calendar  months y  "  after  the  tcftator's  deceafe,"  and 
thereby  declaring  their  acceptance  of  thc  legacies  given  by  the 
tellator's  will  towards  fatisfadlion  of  their  debts,  and  offering  to 
releafc  on  payment  of  their  refpec^ive  proportions,  hiive  perform- 
ed the  ccuidiiion  annexed  to  tlie  legacies  according  to  the.  true  la- 
totit  of  tlic  will ;  and  decreed  the  executors  to  make  fale  of  thc 
jewels  given  by  die  will  to  them  for  the  trulls  therein  mcntionedi 
iind  that  the  money  arifing  by  fuch  fale,  together  with  thc  312/. 
be  applied  by  them  in  payment  of  thc  feveral  debts  due  from 
Moftfs  Alvitres  to  thc  plaintiffs  refpedlivcly  in  average,  and  after  an 
equal  pound  rate,  in  proportion  to  their  refpe£live  debts,  and  on 
fuch  payment  that  the  leveral  creditors  do  execute  rclcafee  to 
?.IcJh  Aivarcs  of  their  refpedtive  debts  ( i ). 

(i),/?for.  Lib.  A.  174J,  fol.  542. 
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By  no  means>  for  the  devife  of  the  re  fid  ue  wants  the  very     T*Arro»» 
aufc,  which  conftitutes  and  makes  the  other  go  as  heir-looms.     ^'  T*af/o»p» 

Therefore  I  am  of  opinion  they  ought  to  go  as  hcir-!ooms, 
I  as  full  manner  as  the  Jaw  will  allow  ;  and  this  court  is  now 
hbliflied  to  be  the  law  of  the  land,  as  much  as  any  other  jurif* 
idion. 

If  this  be  the  true  conftruQion  of  the  will,  the  next  qucftion 
,  whether  the  codicil  has  made  any  change. 

The  will  conGfted  of  four  parts,  plate,  piflures,  books,  and 
oufehold  goods. 

By  the  codicil  he  devifes  the  ufe  of  all  his  plate  to  Mrs.  fi/x;^- 
ul^e  for  life,  confequently  the  will  is  varied '  fo  far,  and  taken 
ui  of  the  gift  of  heir*  looms. 

What  is  there  that  makes  any  alteration  as  to  the  books  and     [  3S^  1 
oufehold  goods  ?  Thefe  are  not  mentioned  in  the  codicil^  ami 
icrcforc  remain  as  they  were. 

It  is  faid  the  word  re/tdue  includes  them. 

If  the  word  rrfidue  was  to  include  the  whole  perfonal  eftate 
lot  fpccified  in  the  codicil,  it  would  deftroy  the  will,  becaufe 

would  revoke  the  other  legacies,  and  fcveral  other  fpecific 
•ingi,  as  annuities,  is^c.  are  given  under  the  will. 

1  am  of  opinion  too^  as  the  teftator  had  made  fuch  an  accu^ 
tc  difpofition  of  his  goodf  and  books,  and  the  codicil  was  made 
ilyfcvcn  years  after  the  will,  that  itis  ftrong  to  (hew  he  ftillin* 
nded  furniture  of  fuch  a  recent  date  (hould  go  as  heir^looms. 

'*  And  therefore  I  declare,  the  teftator's  piftures,  books,  and 
houfehold  goods,  ought  to  be  confidered  as  heir-looms,  and  to 
go  along  with  his  real  eftate,  as  far  as  by  the  rules  of  law  or 
equity  they  may,  and  that  the  plaintiff  will  be  intitled  to  the 
property  thereof,  in  cafe  he  fliall  attain  his  age  of  twenty-one 
years,  and  in  the  mean  time  is  intitled  to  the  ufe  and  enjoy- 
ment thereof;  and  ordered  that  the  Matter  do  inquire  what 
pidures,  books  and  houfehold  goods  of  tlie  teftator  are  now 
remaining  in  fpecie,  and  that  two  fchedules  be  made  thereof| 
and  one  of  them  depofited  with  the  Mafter,  and  the  other  with 
the  defendant  Charles  Boehm,  and  that  fuch  pidburcs,  books, 
and  houfehold  goods  do  remain  in  teftator *s  manfion-houfe  at 
Dunton^ballf  purfuant  to  the  direftions  in  his  will ;  but  as  to 
my  piaures,  books,  and  houfehold  goods  which  belonged  to 
Sigifmund  Trnfford,  the  hufband  of  Elizabethf  1  declare  they  dp 
HJong  to  her,  and  order  that  they  be  delivered  to  her  (i )/' 

(1)  Reg,  Lib.  B.  I74j,  fol.  289. 
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Cafe  120.  j/fion.  June  5,  1745. 

The  owners  of  T\  ^R«  Brown  moved  for  an  injunftion  to  the  court  of  Ad- 
2xz?d  u'oiTthc  JLV-L  miralty,  to  flay  the  proceedings  there  in  afuitfor  the  con- 
ihip  ciiled  the  •  demnation  of  a  fliip  called  the  Diligence. 

Diiigetice  ai  law  - 

ful  prize,  upon  its  appearing  by  her  captiin's  papsrs  ihe  had  carried  proTiAons  to  the  enenyy  and  he 
£fned  a  note,  b)  which  he  acknowledged  that  they  had  very  juftly  coafifcated  his  cargo ;  the  captain  of 
the  DUlgenceWin^ii  a  bill  here  for  an  injundion  to  the  court  of  Admiralty  to  ftay  a  fuit  gepcnding  thne 
en  the  FawfulnciA  of  this  tranfadlion,  fuggeiUng  that  (bme  of  the  papers  are  loft,  and  that  if  the  note 
Should  be  produced  which  he  was  obliged  to  give,  ht  muft  certainl)  be  caft  at  law.  ^Tbe  IpJukBim  diAit 
fbT  if  It  v:ai  to  be  granted  uftn  Jucb  preterxeSf  it  noould  mtirely  defeat  the  aSi  ifforViamita  rtletirg  »  fr'ua. 

She  had  made  a  voyage  to  Eu/lafia  from  Ire/and^  and  lying  af- 
terwards in  the  Dcivns^  where  the  Eagle  and  Tork  privateers  were 
at  anchor,  they  fcnt  pcrfons  on  board  to  fearch  her,  and  looking 
fori]  upon  her  as  a  lawful  prize,  for  carrying,  as  they  pretended  it  ap- 
peared by  the  captain's  papers,  proviHons  to  the  enemy,, thef 
feized  upon  her  cargo,  and  all  his  papers,  and  kept  the  captain  in 
cuftody  for  fomc  days,  and  before  they  rcleafed  him,  made  him 
fign  a  noie,  by  which  he  acknowledges  that  he  had  very  juftly  con- 
fifcated  the  cargo,  for  the.  reafon  aforefaid,and  then  gave  him  leave 
to  go  to  Rotterdam  J  it  being  ftormy  weather,  and  not  fafe  for  the 
fliip  to  lie  there ;  the  captain  of  her  returned  to  the  DcvmSf 
and  the  fame  privateers  boarded  her  again,  and  took  away  ha 
cargo  a  fecond  time. 

There  is  a  fuit  now  depending  upon  the  lawfulncfs  of  this  trant 
aclion,  in  the  court  of  Admiralty,  and  the  captain  and  the  own- 
ers of  t/:e  Diligence  have  brought  their  bill  here,  fuggefting  that 
fome  of  their  papers  are  loft,  or  rcfufed  to  be  produced,  and  that 
if  the  defendaiitb  fliould  proceed  on  the  trial  there,  and  be  allow- 
ed to  produce  tin:  note  which  they  obliged  tlie  captain  to  fign,  he 
niuil  certainly  be  call  in  the  fuit. 

L:rd  Goancclhr  denied  the  injunftion,  and  faid  if  he  was  to 
grant  it  upon  fuch  pretences,  it  would  entirely  defeat  tlie  ad  of 
parliament  in  rciation  to  prizes,  for  upon  every  man  of  war's,  0^ 
privateer's  taking  a  fliip,  the  owners  of  it  would  immediately  come 
into  this  court,  and  prjy  an  injundion  to  ftay  the  proceedings 
in  the  Admiralty,  in  order  to  prevent  her  being  condemned,  cf- . 
pecially  if  tlie  captains  of  the  incn  of  war,  or  privateers,  as  is 
the  prefent  cafe,  lliould  be  gone  out  again  on  another  cruife. 
If  uroncxaml-        Ho  faid  bclklv.s,  the  fugj^ellions  hi  this  bill  were  not  a  fuf- 
of'A"a2irahy"''  ficicnt  foundation  Tor  tlic  injunclion,  becaufe  if  they  were  true, 
iind  the  ligning  the  court  of  Admiralty  could  by  tiieir  own  rules,  as  well  as  this 
the  note  w=s     court,  put  it  into  a  method  of  inquiry,  both  as  to  the  fafls  which 
mJ  imprifon-  *  ^i^^-  charged  with  regard  to  the  linking  and  concealing  fome  of  the 
mcni,  they  can  papers,  and  likwife  as  to  the  note,  which  the  plaintiff  pretends    | 
tyiliur  own      ^^g  extortcd  from  him,  and  if  upon  examination  they  found  Jt 
prcis  it.  was  owning  to  durefs  and  imprifonment,  they  could  by  virtue  01 

their  own  power  and  authority  fupprefs  it,  and  not  fuifcr  it  t<> 
be  given  in  evidence. 

llis  Lordfliip  therefore  denied  the  injundlion. 
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gt'//  vcrfus  Hayivocd  and  DaiL^e^  June  9,    1 746.  Cafe  121  • 

Danve  by  bond  (inted  December  6.  1 72v'5,  became  boniul  7|j^^'^j^j'"|. 
i\-A\n\\\i  Eliztibtth^  lather,  Richard  Chaffin^  in  2co/.  bybondinftoo^ 

for  payment  of  100/.  and  intcreft,  who  died  intef-  the  jUaintift'jthe 
the   100/.    or  any  intcrell  for  it,  was  paid,  and  ad-  J?'';;;'^'^^^^^^^^^^ 
I  was  granted  to  the  plahitifF-F/Zcr/V/A  his  only  child,  aaion  again  ft/)* 
:  and  her  late  Iiulband  became  intitled  to  have  what  who  pleaded  a» 
the  bond,  for  which  they  brought  their  a6lion  at  law  ^uforvtn't  dcbt- 
t  of  Common  Picas  aguinll  Dunve^  and  in  Mickaelmus  ors,  and  that  he 
,  Daivi  pleaded  thereto,  and  admitting  the  bond  was  V'^i^j^^^jj^ 
nd  that  he  owed  Richard  Chnffin  at  his  death  the  laid  piJntifF  took 
that  he  did  detain  the  fame  from  the  plaintifls,  but  judgment  for iht 
ight  not  to  have  execution  againft  his  perfon ;  for,  d^j^agcs;  4^.iiL 
y  an  a£l  of  pariinment  for  relief  of  infolvent  debtors,  b>  will  gave  P^ 
>nd  the  leas  on  the  firll  of  January  1736,  and  return-  \ocoLtobtpa\4 
sndered  himfelf  to  the  keeper  of  the  King's  Bench  cut^H-ina  monX 

on  the  nth  of  Juh^   ^73^f  was  duly  difcharged  by  after thtuftatsr^s 
I  acl,  whereby  he  became  intitled  to  the  benefit  there-  ^.'-/Js  the  plainr 

-T  1-     I         1  r    V   i'    1         1  1  1     •    J        tift  Ued  out  f 

mtiits  replied  and  conlelied  the  plea,  and  took  judg-  fenfidat  on  hb 
le   200/,  debt  and  5/.   damages,  to  be  levied  on  the  juogment,  and 
nents,  goods  and  chattels  of  Dnwe.     JVilliam  Madox^  the^ftieriff*  an* 
id  the  27th  of  June  1737,  gave  Dahve  loooA.  to  be  took  a  warrant 


[gment  againft  the  goo(is.and  chattels  of  l)a*iuey  jmd  jjj-*"  ^J.' ^ "^^ j^ 
>eiufi  then  djAe>  but  unpaid,  and  in  the  hands  of  tlie  afiea  tofomucU 
-fapuoody  the  executor  of  ^fV/mw  /LWf.v,  they  lodg-  of  thtr  hgicya^ 
tjjcias  with  the  ihtnd^  of  AlidJie/cXy  and  took  a  war-  jcU.^.Imounts'to 
1  to  levy  their  debt  and  damages  out  of  the  legacy  Cs.\:   llej^lam^ 
5,  which  he  rcfufed  to  jjav  \  and  as  the  pbinHffs  could  1f.^'',',^.'^{'!^J^ 
\  fame  on  the  legacy  in  Haywood^ s  hands,  or  comptl  Q-ls/j/^'/He^ 
to  pay  die  fame,  or  difcover  the  ail'cts  that  wvre  lia-  ft^und  ditfor 
r,  ^r  Hay  the  defendant  Da'we  from  receiving  the  mo-  ^^^f*q''^ll^^^ 
hould  pay  the  debt,  they  have  brought  their  bill  for  cnd\ncqm:y 
on   againft  D awe  to  reltrain  him  from  receiving  it,  cugbt  to  bf'fyuf- 
lywooid  the  executor  may  either  admit  aflets  to  fatisfy  iiduclooTcn'^c- 
the  legacy  as  the  plaintitT's  debt  amounted  to,  or  ac-  c.ur.i  t,f  Lh  U,- 
e  real  and  perfonaU'tcate  of  IViiliam  Alcdcx,  atid  pay  •S*''>' 
s  their  debt  thereout. 

-ndants,  and  pauicularly  Hayivocdy  inilfted  on  two 
I,  that  the  plaintiti's  were  improper  in  equity  to  at- 
s  legacy,  being  a  fhojl-  in  cclion^  not  reduced  into  the 
'the  debtor.  Secondiy,  *ii  they  were- prober  in  their  [  35?  J 
that  point,  yet  the  legacy  was  no  charge  on  the  real 
on  the  perfonal  (;n!y,  wliich  was  a  deticicnr  fund  : 
lint  depended  on  tlie  words  of  the  will,  which  were  ; 
vn  Madcx  of,  ^r.  do  make  this  my  laft  wiil  zwA  te'.l.i- 
mamier  and  form  following  5  Firft,  I  give  and  be- 
Mrs.  Sufannah Rhodes  the  fum  of  1000/.  to  be  due  and 
010  her  by  my  executor,  whom  1  Ihall  herein  appoint, 

"  ut::r 
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f  DOEtt  t.  *'  after  the  expiration  one  month  next  after  my  dcccafc  (i ) ;  alfij 
Hatwooo^  ^u  I  give  to  her  all  my  houfliold  goodS|  plate,  China  ware,  linen, 
<*  vroolieny  and  wearing  apparel :  Aifo  I  give  to  my  couGn  John 
*^  Dawe  die  fum  of  I  coo/*  to  be  due  and  payable  to  him  by  my 
<^  executor,  whom  I  fliall  herein  appoint,  after  the  expiration 
**  of  one  month  next  after  my  deceafe  j  Alfo  I  give  unto  Richard 
'^  Wefi  and  his  brother  Thomas  Weft  the  fum  of  loo  /.  in  trull  nc 
^*  verthelefs  for  the  fole  ufc  of  Rebecca  Htint^  wife  of  James  Hunt^ 
'<  exclufive  of  any  right  the  faid  Jam^s  Hunt  her  hufband  (hall  or 
<<  may  claim  to  the  fame,  to  be  due  or  payable  to  them,  after  the 
<^  expiration  of  one  month  next  after  my  deceafe,  by  my  herein 
*^  appointed  executor  :  Alfo  I  give,  devife  and  bequeath  to  Mr. 
**  ThoTnas  Haywood  of,  £5*f .  and  to  his  heirs  for  ever,  whom  1  do 
*^  hereby  make,  ordain,  conftitute  and  appoint  my  only  whole 
*^  and  fole  executor  of  this  my  laft  will  and  teftament,  all  my 
**  goods,  land  and  chattels,  except  what  is  herein  before 
^*  given,  and  t  do  hereby  revoke,  difallow  and  difannul  all  other 
"  legacies  heretofore  willed  or  made  by  me/* 

As  to  the  firft  point,  the  counfel  for  the  plaintiff  relied  on  the 
20th  fe^.  of  the  St.  lo  Geo.  2.  c.  26.  whereby  a  remedy  is  pro* 
Vided  for  the  creditor  on  the  future  effeBs  of  the  debtor. 

"  Provided,  i^c.  that  notwithftanding  the  prifoner's  difchargc 
^'  as  to  his  perfon,  all  prior  debts  and  judgments  ihall  ftand  and 
'^  be  efFeclual  to  all  intents  againfl:  the  lands,  tenements,  goods 
**  and  chattels  of  the  prifoner,  which  he  or  any  in  truft  for  him 
*'  at  the  time  of  the  difchargc  had,  or  at  any  time  then  after 
**  flioald  be  any  ways  feifed  or  poflcffed  of,intcrefted  in,  or  intitlcd 
'*  unto,  either  in  law  or  equity,  and  the  creditors  may  take  out 
*^  a  new  execution  againft  tlie  lands,  goods,  isfc.  in  the  fame 
**  manner  as  they  might  have  done  had  the  prifoner  never  been 
**  taken  in  execution.'* 

It  was  faid,  that  if  a  court  of  equity  did  not  give  relief  in  diis 
cafe  by  fuujecllng  this  legacy  to  the  plaintiff's  demand ;  the  in* 
tent  of  the  ftatute  would  be  evaded,  fincc  if  Datve  got  the  mo- 
ney into  his  hands  as  they  could  not  take  his  perfon,  and  there- 
by compel  him  to  pay  the  debt,  they  would  be  ablblutely  without 
remedy. 
[  35+  3  'I'hat  they  had  loft  their  remedy  at  law  by  this  ftatute,  where 
they  might  attach  this  very  legacy  by  proceeding  to  an  outlawry; 
and  then  bringing  an  information  in  the  name  of  the  Attorney 
General  in  a  court  of  revenue,  and  fo  attach  this  by  the  interpo- 
fition  of  the  crown  for  their  demand,  which,  though  a  matter  of 
grace,  is  by  conftant  cuftom  grown  into  a  right  in  creditoR» 
which  a  court  of  equity  ought  to  take  notice  of;  but  Cncc  thir 
ftatute,  that  remedy  could  not  be  had,  becaufe  they  could  not 
proceed  to  an  outlawry ;  there  is  therefore  no  remedy  but  diis* 
to  anfwcr  the  plain  intent  of  the  act,  and  prcferve  the  future 
effeds  for  the  creditors. 

As  to  the  other  point,  the  counfel  for  the  plaintiff  cited  Lord 
Warrington  verftts  Langhant,  Free,  in  Chanc.  89.  that  the  execu- 

( I )  The  following  pait  of  this  will  is  not  ftalcd  in  the  Rcgifer's  book' 

tor 
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tor  here  is  named  a  devi fee,  which  is  always  a  ftrong  circum*     BooxLt  t. 

ftancc  in  making  a  conftrudion  to  faiisfy  the  will ;  that  by  the     '^^*^<>®*' 

bft  daufe  the  lands,  goods  and  chattels  are   blended  together 

as  one  fund,  and  given  fubjcA  to  an  exception  of  what  was  giv* 

ca  before,  which  they  contended  amounted  to  the  fame  things 

as  if  he  had  given  him  the  refidue  of  both  eftates  after  what 

lie  had  given  before. 

For  the  defendant  it  was  argued  as  to  the  firft  point,  that  th^ 
rcftriaive  words  at  the  end  of  the  claufc,  (hewed  that  it  was  the 
intent  of  the  zSt  only  to  exempt  the  perfon  of  the  debtor,  and 
kare  all  other  remedies  which  the  creditors  might  have  juft  in  . 
the  Dune  ftate  they  were  before  the  a£l  was  made,  and  not  to  give 
the  creditor  a  new  and  different  remedy  on  thefe  effeds. 

That  the  reafon.why  this  court  did  not  give  a  fpecific  lien  to 
creditors,  further  than  the  law  did,  was,  becaufe  fuch  creditors 
did  not  truft  upon  the  faith  of  fuch  lien,  but  on  the  general  cre- 
dit, and  therefore  this  court  never  gave  a  fpecific  lien  on  cbo/es 
in  ttdiiitt  to  one  creditor  more  than  another,  except  only  where 
there  was  an  aAual  aflignment  of  fuch  chc/e  in  affion  as  a  fecurity, 
and  going  farther  was  breaking  in  upon  that  equal  fatisfa£lion 
vhich  all  creditors  have  a  right  to  over  the  effedls  of  the  debtor, 
not  fabjeA  to  any  legal  or  equitable  lien. 

If  a  court  of  equity  was  therefore,  by  reafon  of  this  inconve* 
nience  fuggefted,  to  give  any  further  remedy  to  creditors  on  ac- 
^nt  of  diis  ftatute,  fuch  new  remedy  muft  be  agreeable  to  the 
Principles  of  equity,  and  co-extenfive  with  that  in(:onvenience, 
rtich  the  remedy  of  giving  fpecific  execution  to  a  particular  ere- 
liter  is  not;  for  to  which  creditor  fliould  this  belong  ?  For  fup- 
Krfe  an  affignment  made  of  this  legacy  after  the  judgment,  or 
wn  after  the  fieri  fadas^  would  equity  take  away  the  benefit  of 
hat  fpecific  lien  which  the  afTignee  has  by  the  rules  of  this  court, 
^  give  It  to  a  general  creditor  by  judgment  merely  by  force  of 
his  ftatute  ? 

Thiswoukl  be  changing  the  rights  of  parties,  and  not  barely  [  jjj  ] 
!J»ing  a  further  remedy  5  fuppofe  all  the  other  creditors  brought 
i^ni,  thofe  not  by  judgment,  as  well  as  thofe  by  judgment,  to 
^ch  would  equity  give  the  preference  ?  Since  all  general  cre-^ 
feors  cannot  have  preference  in  equity  over  aflcts,  further  than 
he  law  gives  it  them,  equality  of  didribution  is  what  equity 
"MOs  at  where  the  rules  of  law  do  not  prevent  it.  ^^t  fieri  facias 
'Dot  returned  nulla  bona^  nor  is  it  charged  that  there  are  no  other 
ftfts  upon  which  it  ought  to  have  been  executed ;  there  is  no 
*ceffity  therefore  to  reforc  to  this  remedy,  and  the  lefs  reafon 
\  aflift  the  plaintiff  than  any  other  creditor,  who  cannot  attadi 
^  other  goods,  nor  yet  get  at  his  perfon* 
It  was  therefore  infiftcd,  that  a  court  of  equity  in  this  cafe 
'•ttfii  net  give  relief  10  a  particular  creditor,  further  than  the  law 
1^  Without  infringing  its  general  principles,  and  altering  the 
lltt  of  others  1  That  an  executor  is  intitled  to  a  relcafc  from  the 
3IMCC,  but  if  by  thisaft  every  little  creditor  can  in  equity  charge 
^debt  on  the  legacy,  he  will  he  unavoidably  fubjcA  to  a  variety 
'  bill,  till  the  whole  is  cxhaufted. 
Vol.  lU.  Y  Either 
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£»GiLL  V.  Either  therefore  equity  muft  give  this  new  fj^cific  remedy 
Haywood,  ^j^^  ^^  aHiofi^  to  creditors  in  general  of  an  infolvent  de 
and  not  to  one  only  ;  or  elfe  the  creditors  mud  take  this  ] 
lege  (which  in  moll  inftances  creditors  of  bankrupts  are  dep 
of)  of  taking  out  execution  again  (I  future  cffcdlsy  fubje£i  t 
inconvenience  and  difficulties  which  the  law  has  lefc  them  i 
in  that  refpefl^  and  which  the  legiflature  perhaps  did  not 
fee. 

As  to  the  fecond  point,  it  was  faid,  that  the  courts  of  eqnit 
of  late  been  very  favourable  in  their  con(lru£lions  to  charge 
on  landi  or  debts  and  legacies,  where  both  are  coupled  tog< 
and  one  could  not  be  held  to  be  a  charge  without  holdin] 
other  to  be  fo  at  the  fame  time  ;  yet  that  in  the  cafe  of  lc{ 
only,  a  plain  intent  was  required,  becaufe  prima  faciej  and 
pendent  of  the  intent,  there  was  no  more  reafon  in  cqu 
charge  legacies  on  lands  devifed,  where  the  general  cftat< 
infufficient,  than  to  charge  perfonai  legacies  in  favour  of  a  d( 
of  land,  if  his  land  was  evided,  both  being  fpecifick,  and 
pendent  bounties  to  each  other.  ^ 

There  is  no  general  declaration  that  the  legacies  Ihould  be 
in  the  firll  place^  or  even  that  they  (hould  be  paid  at  all, 
that  cafe  cited  in  Prec.  in  Chan,  the  being  executor  and  di 
has  never  been  held  fuflicicnt  to  charge  an  executor  with 
cies,  though  pcflibly  it  may  be  an  ingredient  in  fuch  a  con 
tion,  and  Guillim  veifus  Holland  in  July  1 74 1,  and  CorJiiU 
t  35^  J  fns  Lingen  the  4th  of  March  17391  were  cited  where  the  c 
tor  was  alfo  devifee,  and  in  the  hift  cafe  the  land  was  giver 
rtfidue,  and  yet  the  legacies  were  not  charged  on  the  real  t 

That  with  refpeft  to  the  exception,  the  utmoft  force 
could  only  be  coiifidered  as  putting  him  in  the  f^me  light 
the  bcqueft  had  been  by  way  of  rolkluc,  and  then  that  woul 
h-ive  charged  the  lands  according  to  the  authority  of  the  ca: 
cited. 

But  the  pbin  intent  of  the  exception  was,  an  unnecefTat] 
lion  to  prevent  the  fpecific  legacies  given  before  from  palli 
iIk!  word  chatuls  to  which  the  exception  is  fubjefted,  but 
lantls  were  given  before  in  the  will,  to  apply  the  exception  i 
lamls,  is  to  make  the  will  nonlcnfe. 

Lord  Chakcfllor, 

As  to  the  firll  queftion,  it  is  a  new  cafe,  and  as  far  as  * 

general   queftion,  I   am  of  opinion  the  phiinritr,  as  a  judj 

creditor,  could    net  con^iC  into  this  couri  for  a  fatisfaftio 

of  this  legacy,  and  fo  I  apprehend  it  h.is"  often  been  dctc 

ed ;  there  are  very  few  cafes  wlicrc  it  is  nccciT.iry  for  this 

to  give  relief  to  creditors   over  perforr.l   chnttels  in   pcfi 

becaufe  afrignmenis  of  them  to  djfcr.:  creditors  are  void  anc 

duicnt  at  I.uv. 

rh'jfih0ffhh  Hut,  as  to  chcfrs  in  aH'vi,  according    to  tlic  grncral  ru 

«rc  rotUable  t.>  jj^j^  court,  thcy  are   not  liable  to  cxr^ciiruins,  not  for  the  r 

ibc  cfcdit.ir nuy  givcn  by    tlic  defendant  .s  counitl,  biit  bwcaufc  the  cour 

either  -«r:.j)cl  :* 

fa?ijf.iAton,  by  f-ijirg  the  prrfor,  or,  vhcre  '.hx:  canno:  be  takerj  ky  proceeding  l»«aoulU« 
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uit  the  creditor  has  a  method,  by  the  ordinary  rules  of    Edoill  ▼♦ 

2r  by  compelling  fatisfaclion,  by  feizing  the  perfon,  or,     Kaywoo*. 

lat  cannot  be  taken,    by  proceeding   to   an  outlawry, 

ig  the   lands   as  well  as  effefts,  by  a  capias  utlagattim^ 

hough  a   proceeding   by   the    crown,    and   at  firft   a 

f  yrace,  yet  now  is  the  ordinary   coutfe  of  proceeding 

[ing*s  court  of  revenue,  where   grants  of  fuch  things 

)rs  are  conftantly  given,  and  that  has  been  the  chief 

pon  which  this  coui  t  has  proceeded  in  denying  a  fpecifiok 

rings  -me  to  the  queilion  made  on  theftatute  for  relief  of 

debtors. 

latute  was  intended  to  be  beneficial  to  creditors  as  to 

quent  effeBs^  and  to  difcharge  the  perfon  of  the  debtor 

^h  it  has  been  called  a  privilege,  it  is  none,  but  a  re-  The  ftatotc  Ut 
to  the  creditor  of  his  right  in  every  refpeft,  except  "ellt^dcLms^^ 
feizing  the  perfon,  and  it  differs  from  the  cafe  of  bank-  for  the  benefit 
here  the  future  efltds  cannot  be  difcharged  without  the  of«cditors,  aad 
of  four-fifths  of  the  creditors:  as  the  aft  is  tliereforc  ftrucd,\stogiVe 
;ne fit  of  creditors,  it  muft  be  coiiftrued  beneficially,  and  thcmcfrcau:jny 
[ive  them  effeftually  all  the  benefit  intended  them  over  5"  the  benefit 

•       -,  ^  '  intended  then* 

e  ejects.  over   future 

las  been  treated  as  a  faving  claufe,  but  I  am  of  opinion  effefts, 
an  elln<!^ling  one,  giving  the  creditor  a  competent:  reme- 
the  future  eJfeHs^  as  the  (latute   precluded    him  from     [^357  J 
routlawing  the  perfon  ;  and  it  could  never  intend,  that 
fie  debtor  had  ever  fo  large  a  property  iti  ckofes  in  action^ 
tors  fliould  have  novcmcily  to  come  at  them, 
regard  to  the  words  relied  on   in  the  latter  part  of  the 
the  I'.cfcndants,  to  fliew  the  remedy  was  to  be  the  fame 
the  lip.tute  ; 

plain  tliere  are  two  different  provifions  made  in  the 
y  t'le  full  part  as  to  cTCiiitors  ih  general  who  had  not 
:ution  before  tlic  ftatute  \  where  the  words  as  to  the  re- 
cr  the  future  effcfts  arc  general ;  the  latter  part  as  to 
who  had  already  fucd  out  an  execution,  and  the  latter 
ate  to  fuch  new  execuiion  only,  and  do. hot  run  through 
e  claufe. 

iDjcfted,  that  this  is  a  fuit  bv  one  creditor  only,  and  J?*,  a^  c.^fi^s  ^' 
be  byi-:!!;  but  the   perfon  who   tirll  fues  has  an   ad-  jtm.'^I^^VtTrrt 
by  his  legal  diligence  in  nil   calVs,  and  of  chattels  in  fuit h 5*  the  h. it 
,  the  \\x[\  fuit  h.is  the  firll  Li-i^faction,  and  the  aft  h.is  i"-i'^*f"-»^^i^n- 
fuch  general  proviHon  for  ill  creditors, 
rcnirt  does  not  proceed  in  this  cafe  on  the  ground  of  a 
li.n,  but  only  confiders  it  as  a  par:   of  the  piopcrt)*  of 
)r,  which  the  creditor  canuct  ccnij  at  without  the  aid  at 
t. 

refbre,  after  the  judgment,  or  even  after  x\\^  fieri  fttnesy  x^^^^^xh^c^rt 
\x  had  aHigued  this  bo/ut  jiJe,  and  for  a  valuable  confide-  facwt'rt,  deb  or 

f\*'\  xfligned  the 
raloabl?  coifidtraliw,  ar.d  .vi.h?u:  noiice,  i'.  w.uIihaT:  bj-n  joai -.j^I.ilt  .bis ^rt^Kor. 

Y  a  ratio  •• 
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boiLL  ¥•    nition,  and  without  notice,  it  would  be  good  and  prevail  agauift 
liATw«»»«     this  creditor. 

But  after  a  bill  brought,  and  a  ///  penderu  created  as  to  this 
thing,  fuch  aflignment  could  not  prevail  \  I  am  therefore  of  opi- 
nion, that  tlie  court  ought  to  interpofe  in  (his  cafe,  and  diattbe 
plaintiffhas  purfued  a  proper  remedy. 

The  next  queftion  will  be  as  to  the  right  ? 

I  am  of  opinion  that  this  legacy  is  a  charge  upon  the  real 
cftate. 
r  358  ]        I  xb^vk  this  will  not  depend  upon  the  authority  of  tfaofe  afe^ 
where  debts  and  legacies  are  charged  in  the  iirlt  place,  but  de- 
pends on  the  particular  wording  of  the  wilL 

Suppofe  the  executor  was  not  devifee,  but  another  perfon, 
and  the  teftator  had  direded  the  legacies  to  be  paid  by  him,  it 
would  be  a  clear  charge  on  the  ellate,  and  calling  him  executor 
in  the  claufe  where  the  legacy  is  given  is  only  defcripdve  of  his 

Erfon,  and  not  of  his  office,  and  amounts  to  the  fame  as  if  he 
d  faid  to  be  paid  by  Mr.  TAomas  Hajwood. 
The  legacy  IS  t  The  goods,  Jafids  and  chattels  are  given  altogether  as  one 
^^*fo  "th*^  fund,  and  lands  are  inferted  in  the  middle,  and  tlie  whole  arc 
words, >4;^  rt  fubjcfk  to  the  exception  of  what  was  given  before;  this,  I  think, 
tkt  txeepthn  0/  amounts  to  the  fame,  as  if  he  had  given  them  fuhjeEl  to  wtatws 
TeU^t^^tSant'  ^*^  ^^/ore\  therefore,  I  think  this  legacy  is  a  charge  on  the 
to  SI'f^rL    lands  ( I ). 

if  the  teftator 

bad  given  hii  goods,  lands  and  chattels,  fobjeft  to  what  was  given  before. 

His  Lordfhip  ordered  the  Maftcr  to  take  an  account  of  what 
is  due  to  the  plaintiff  for  the  principal  fum  of  100  /.  with 
Intereft  at  5  per  cent,  and  for  her  cods  at  law,  and  in  this  court, 
and  declared,  that  what  (hall  be  found  due  to  her  for  princip::!) 
intereft  and  cofts,  ought  to  be  fatisiied  out  of  what  is  due  to 
Dawe  for  principal  and  intereft  of  his  legacy  of  1 000  /•  given 
by  the  will  of  William  Madoxy  and  the  Mafter  to  take  an  ac- 
count of  what  is  fo  due  to  Dawc^  with  intereft  at  4  percent,  from 
one  month  after  the  death  of  William  Madox,  and  in  cafe  He}' 
wood  (hall  not  pay  the  plaintiff*  as,  above  within  fix  months  after 
the  matter's  report,  the  real  cftate  of  William  Madox^  or  fo  muth 
as  ihall  be  fufficient  to  pay  the  plaintiff,  ihall  be  fold,  and  the 
money  arifing  therefrom  to  be  applied,  in  the  firft  place,  to* 
wards  fatisfa£lion  of  the  plaintiflTb  debt  in  tlie  manner  as  is  al- 
ready dire£led  (2). 

(0  Fide  Cbeefeman  v.  Pattridge,  ante        (2)  Reg.  Lib.  A,  1745.  fol.  463. 
I  vd.  436. 
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Sfjmore  verfus  Tr^fiHan,  July  16,  1737.  Cafe  122. 

A    Bill  was  brought  by  a  wife  for  her  paraphernalia.  A  hu(bana  caa- 

4  not  dtvife  away 

The  hufbaml  by  his  will  had  given  her  ten  thoufand  pounds,  /aJ^L*  ^"^ 

)0Q  condition  (lie  gave  up  her  right  of  dower,  and  likewife  de-  ««  only  bar  her 

fed  to  her  "  all  her  wearing  apparel,  and  ornaments  of  her  if,  We.tt^e/** 

perfon^  her  gold   watch,  and    all  her  jewels,  except  fomc 

round  a  piflure,   and  devifed  the  rcftdue  of  his  cftate  to  the 

defendant." 

Afterwards,  by  a  codicil,  he  revokes  the  devifc  of  hh  jewels, 

d  her  pearl  necklace,  which  he  gives  away  to  A.  then  by  a 

)Oiid  codicil  be  gives  hccapair  of  diamond  ear-rings  \  upon  this, 

:  defendant  infifted  (he  could  not  claim  tliefe  paraphernalia^ 

aofe  it  is  plainly   contrary  to  the  will   and  codicil  under 

ttch  (he  claims  the  10,000/.  and  equity  will  not  permit  one     [  359  ] 

claim  under  one  part  of  a  will,  and  controvert  another. 

Tim  by  the  devife  of  tlie  refidue,  the  revocation  of  the  de- 

;of  the  jewels,  and  the  gift  of  the  ear-rings  only,  it  appeared 

K  the  tellator's  intention  that  the  reft  of  the  paraphernalia^ 

€pt  the  ear-rings,  fhould  go  to  the  defendant  as  the  refidue  of 

eftate. 

x)RD  Chancellor, 

t  is  plain  the  paraphernalia  are  included  in  the  devifes  in  the 

I,  but  a  huiband   cannot  devife  away  a  witc's  paraphernalia 

,  he  can  only  bar  her  by  a£ls  done  in  his  life-time  (2}. 

lie  revocation  is  of  the  devife  o(his  jewels,  which  fcem  to 

contradiftingui(hed  from  hers   in  the  will,  which  are  there 

edthe  ornaments  of  ^cr  perfon,  and  the  diamond  ear-rings  do 

appear  to  have  been  ev^r  worn  by  her,  and  therefore  might 

DC  part  of  her  paraphernalia, 

iut  fuppofc  the  teitator  had  completely  revoked  the  devifc, 

I  only  a  revocation  of  a  devife  void  in  itlclf,  and  therefore  it  is  * 

*  mnch  ftrained  to  infer  from  thence  an  intention  that  her 

bti  fhould  pafs  by  tlie  devife  of  the  refidue  of  his  eftate  ;  his 

tdfliip  decreed  for  the  plaintiflF*     nde  the  cafe  of  Tipping  ver- 

^Ttfping^  I  P,  fTw/.  722. 

(i)  Nirtbcy^  V.  N^rtbry  ante  2  vol.  79.     v.  Dcuglas^  Cro.  Car.  343. 

•jftai/v.  JiU'-Wt  i^id'  217.  yidtf  Hajiwgs  (2)  Graham  V.  Londondeity ,  pofl,  394. 


2wrirr  verfus  Phipps^  July  10,  1746.  Cafe  123. 

S.  C.  cited 

rHE  bill  was  brought  by  the  plaintiff  fuggefting,  that  his  L^^^jjJ^^^^-,^ 
wife's  father  had  by  his  will  left  a  legacy  of  fifteen  hun-  x\ul^itXl\n% 
^^ pounds  to  the  plaintiff's  wife,  his  daughter;  and  that  the  clearly  proved, 

IS  fullicient  to 
^tkilaintiif  iDCMne  here  in  ihc   firft  inftancc  for  a  decree  wiihout  putting  him  to  the  trouble  and 
'^01  citing  the  dcftndant  inui  (he  fpiritual  court. 

Y  3  defendant 
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TffcKEE  T.    defendant  WiUiam  Phipps  had  deflroyed  or  concealed  tic  falJ 
-'^         ^L^"'       ^*^*»  ^"*^  therefore  prayed  he  might  be  decreed  to  pay  the  plain- 
*/' ^^g^*^-^-^^  tiff  fifteen  hundred  pounds,  and  intereft. 

•^  ^  ^        The  defendant  put  in  three  anfwers  5  in  the  firft,  he  admitted 

^y  ♦-^-^Ttf-^s^'*-  .j^t  will  as  fet  forth  in  the  bill,  but  made  no  mention  of  any  in- 
y/^  ^  ^'t^^/J^^  ^/^hmtj  in  the  teftator;  in  the  third  anfwer,  denies  he  ever  had 
any  fuch  will,  and  fays,  if  there  ever  was  any  fuch,  he  cannot 
fay  whether  his  father  was,  at  the  time  of  making  fuch  will,  of 
found  mind  ;  and  for  the  defendant  it  was  infifted,  that  the  plain- 
tiff came  here  too  foon,  for  that  he  ought  to  have  cited  the  de- 
fendant into  the  ecclcfiaftical  court,  where  he  mi^ht  have  the 
benefit  of  a  difcovery  equally  as  well  as  here. 
[  360  ]        Lord  Chancellor, 

The  point  of  infinity  creates  the  only  difHculty,  (or  ihcfd3um 
of  the  v/ill  is  not  only  proved,  but  alfo  admitted. 

In  this  courl  the  rule  is  not  ^o  allow  a  fuit  agalnft  an  exccator 
for  a  legacy,  before  a  prohate  of  the  will  (i),  but,  in  thcprc- 
fent  cafe,  the  plaintiff  ought, not  to  be  put  to  the  difficulty  of 
going  into  the  l*piri:ual  court  to  cite  the  defendant,  becaufe  dut 
vould  be  giving  the  defendant  a  great  advantage  from  hisowa 
bad  afts  in  deftroying  or  fuppreffmg  the  will,  for  here  thej^/rj- 
fion  is,  I  think,  proved  fo  fufficiently,  as  to  intitle  the  plainriff to 
come  here  in  the  firft  inftance  for  a  decree. 
Though  in  a         As  to  /Zv  fpoliation^  confider  it  generally  as  a  pcrfonal  leper, 
*^ h^^^h  ^^^u    where  the  will  is  deftroyed  or  concealed  by  the  executor,  and  I 
isdcftroycd  or    think,  in  fuch  a  cafe,  if  tht  Jp:Iiaf ion  is  proved  plainly  (thoogli 
concealed,  the    thc  general  rule  is  to  cite  the  executor  into  the  ecclcfiaftical  court) 
fx4u*or^*nto  "^  ^'^^  leg;itec  may  properly  come  here  for  a  decree  upon  thc  head 
the  ccclefiafticil  oi fpoHation  zwXfuppre/fton. 
court,  yet  the 
^cjgatec  may  properly  come  here  en  the  head  of^utiow  Mndftt/frt^.,n, 

There  are  feveral  cafes,  where    \f  fpzliiihn  or /ulprfjftomit 

proved,  it  will  change   the  jurifdiclion,  and  give  this  coun  2 

jurifdidion  which  it  had  pot  originally  ;  as  in  die  cafe  of  I^ord 

Himdf'jn^  Hob*  109. 

Thoiigii  it  was       **  Where  the  title  was  a  title  merely  at  law,  yet  there  being 

aiitic  merely  jt  <*  3  f^pprcfTion  of  the  deeds  under  which  that  title  accrued,  tli' 

J»X'/ri4pn*i*-  *'  F-^*^^-^'^  ^^^^  ^  decree  here  for  poflcfnon,  anJ  quiet  enjoy- 

ii.>ii  ofthed.cd.  "  ment." 

uicc-r  whivjli  ;he 

fKij  accrutu,  'J)s-h:n:ifr,  in  Lord  i/»f^^j>ys  caff,  had  a  decree  in  equity  for  poflcflion. 

As  the  jurifdlclic^n  may  be  changed  with  regard  to  a  court  ff 
I.iw,  why  may  it  not  v.ith  re;;;ird  to  the  fpiritual  court;  Jiuli 
think  thc  cafe  of  Ji^uls  verfus  ir^ihsy  which  came  before  me 
K!:ie  ti'T^e  ago,  an  authority  tlut  it  may;  here  the  yJ>://^///>«  ^'^ 
f'  pM"^flrfi  is  certainly  iViiutiuicnr,  voluntary,  and  malicious  and 
ll-rrcihr.:  flityjTs  from  tljc  cafe  of  PnftoJi  yt,x{\x?,  Pichn'u:?  [*■* 
xvi-.^re  tirj  f^yj}.:tkn  did    by  no  in^ans  appear  10  friiutiut^nf  ^r 

^0    Cfli/t  ri::;s  V,    ^f.::'ur'l    »»:!€  l  (2)  S.  C.  I  F*/  285^ 

Vplf  2:^3?     %/>  V.  ,:'hJ.yjc'/,  f:-It.  5C6. 

ir.2li- 
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iou$,  but  rather  inadvertently  done,  and  without  any  bad  ^  Tvcxrs  y. 

link  in  fuch  cafes  of  malicious  and  fraudulent  J^Uations^ 
)urt  will  not  put  the  plaintiff  under  the  difficulty  of  going 
Jic  ecclefiaftical  court,  where  he  muft  meet  widi  much 
difficulty  than  proving  the  contents  of  a  deed  at  law,  which 
:cn  loft  or  ferreted. 

'  in  the  fplritual  court  the  plaintiff  muft  prove  it  a  will  in       [  3^1   1 ' 
g,  and  muft  likewife  prove  the  contents  in  the  very  words,  The  pUimiffia 
will  be  a  di%ulty  almoft  infuperable,  and  which  courts  ^urt^^Ifthv* 
r  do  not  put  a  perfon  upon  doing;  the  plaintiff  muft  alfo  proYeditawin 
the  whole  will,  though  the  remainder  of  it  does  not  at  all  »"  siting,  and 
t  to,  or  regard  his  legacy.  ^^  IV^*' 

whole  W>n^  th»* 
B«o4er  4oe9  not  at  all  ref  ard  his  le^acy^  and  which  courti  of  law  do  not  p»t  a  perfon  upon  doii^« 

ink,  if  this  had  been  a  mere  perfoiial  legacy,  the  court,, 
the  circumftances  of  this  cafe,  ought  to  interpofe,  and  the 
I  becaufe  in  bringing  fuits  againft  an  executor,  this  court 
arther  in  requiring  a  probate  than  courts  at  law. 
here  the  cafe  is  ftronger  to  intitle  the  plaintiff  to  a  decree.  There  is  no  oc- 
c  the  legacy  is  out  of  real  and  pcrfonal  eftate  both,  and  as  "^til2E?i- 
real  eftate,  there  is  no  occafion  to  prove  the  will  in  the  ritual  court  to 
il  court  to  intitle  the  legatee  to  recover  his  legacy  out  of  »°"^«  a  legate* 

I  pOaM-  torecoYerhit 

II  ClCare.  ,  r  ,  1  1  legacy  out  of  tho 

$  .would-be  clearly  the  cafe,  where  the  charge  is  only  rtaieibte« 
he  real  eftate,  and  though  the  heir  is  intitled  to  have  the 
d  eftate  (o  exonerate  his  real,  yet  if  he  is  made  executor, 
IS,  *by  a  voluntary  and  fraudulent  aft,  put  the  legatee 
fu^h- difficulties  as  make  it  almoft  impoffible  for  him  to 
he  will,  it  is  re;ifonable  to  ht  in  the  legatee  to  have  his 
and  Itavc  the  executor  to  pay  hinifclf  out  of  the  perfonal 

:o  the  i/j/auJly^  the  defend.int*s  proofs  fpeak  in  general 
)nly,  to  the  tellator's  beinpj  in  a  weak  condition  ;  but  com- 
lis  with  the  plaintiff's  eviilencc,  and  the  manner  of  the 
mt's  Introducing  the  iufanity  in  his  anfwer,  and  the  afts 
done  under  the  will. 

infaniiy  is  not  mentioned  till  the  third  anfwcr,  and  then 
ndcrly;  the  plai:uiff*s  proofs  are  very  pofitive  as  to  the 
)f  the  teftatorj  they  are  the  three  fubfcribing  witneffes, 
:eftimony  is  by  no  means  impcaclied  ;  the  will  a  rcafon- 
e,  not  made  in  fecret,  but  feveral  perfons  were  prefent  ; 
cndant  has  brought  adions,  and  fworn  himfelf  furviving 
T,  and  has  acled  feveral  years  under  the  will  without 
iking  any  pretence  of  intanity  in  the  teftator. 
\  therefore  of  opinion,  that,  under  the  circumftances  of 
c,  it  is  not  proper  10  dircdt  a  trial  at  law  as  to  the  fanit'y  Not  nccerTuryin 

this  citfe  to  dU 
rcil  a  tcUI  ac 

:he  trftator's  finify,  for  the  pUintlff  is  clearly  intitled  to  an  immediate  occree  for  the  pajmcgt 

cy,  thotf^h  ihc  pivb.ice  ol  vUu  wUl  ha»  not  hcen  |(ranU4« 


Y4 


or 
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Tircxzt  r.    or  infanity  of  the  tcftator,  but  ^hat  the  plaintiff'  is  indtled  to 
Pcirri.       jjj^  immediate  decree  for  payment  of  his  legacy  by  the  defend- 
ant,   notwithil^nding  the  probata  of  the  will  has  not  been 
granted  (i). 

(i)  Rt^.  Lit.  S.  174;.  fol.  447. 


Cafe  124*    ^'  Weavtrs^  Company  qui  tarn  verfus  Hayward^  June  I2|  1746. 

An  w&Mm  TP  HIS  came  on  upon  the  motion  of  the  Attorney  Gencd, 
brought  on  die  j|  ^^j^q  moved  to  ilay  proceedings  upon  an  original  wii^ 
•SSiTdic pbln.  tcflcd  the  22d  of  Nruember,  returnable  the  oBave  of  St.  Hibrj\ 
ciflrrenred  the  the  tefte  was  within  the  fix  months*  limited  by  7  Gn.  u  r.  7> 
dcfcmiantwitha  A^^       /Af  Callico  ^a^  for  thc  bringing  of  the  aSion  on  tint 

inftcadofafpc-    itatUtC. 

cial  esfiatt  ind 

afterwards  got  the  cvrfitor  to  alter  the  return  of  t)}e  original  1  the  aiceratWm  it  emmcgmt  taddbew 

Iftttft  be  foperfeded,  S.  C.  cited  polL  596. 

Of:   y      /.yy'^^y      Inftead  of  fummons  and  pone^  or  fpecial  capiat  wKch  ifljf» 

^  J         \rJ^^  jj^j^p  j^^y^  they  fcrvcd  the  defendant  with  a  copy  of  W 

^.^/,  /-'^^-^r"  ^-^rit,  and  afterwards  applied  to  the  Curfitor  to  alter  the  leuna 

i^.-  of  the  original. 

^  ^J<^^/^^  '  '^^^  ^'^^  objeftion  made  by  the  defendant  was,  that  tbb  at 

.  teration  was  erroneous,  and  that  it  was  of  confequenceto.tli( 

^/ye^^^S-^J,  llampduty. 

rf^       y^    jT  ^'''  ^^^^  ^^^  ^^^  plaintiff  in  the  original  a£iion|  cited  thc  cafe 

P?    J.  ^/^^^     ^i  Loan  verfus  Covetiey  in  1 73 8,  to  (hew  this  court  cgnfidcrtd 
^^  1  -£'  '^'^^  i^felf  as  an  g^W/w  breintim^  and  that  it  would  nof  enjer  into  the 
queftion,  wheiher  this  writ  was  executed  or  not. 

Treblfcockh  C2ik^  March  23,  1736,  vrrf.  I  3V. -Ai.  633.  a  A*! 
mine  replegiando  iifliied  out  of  this  court,  and  was  returnable  iA 
thc  court  of  King's  Bench,  and  being  returnable  there,  die  coott 
would  not  enter  iftto  the  irregularity. 

Philips  Tcrfus  Philips^  December  15,  1 737,  there  an  application 
was  made  to  thi$  court  for  an  original  writ,  to  warrant  a  jadg* 
ment  upon  the  ftatute  of  bribery  and  corruption  after  a  verdic»j 
and  where  error  was  brought  for  want  of  that  original;  aii^ 
though  this  cafe  was  faid  to  be  excepted  out  of  thc  ftatute  oJ 
jeofails,  yet  held,  that  though  thc  ftatute  of  jeofails  were  m** 
tcrial  in  applications  to  thi^  court,  as  an  cffictna  brevium^  the  ot> 
jcftion  in  point  of  revenue  was  not  of  weight  in  a  mere  matt^ 
of  difcretion,  as  this  was,  where  the  party  would  be  totally  dC' 
prived  of  his  a£lion. 

Mr.  Clari  cited  Finch  \;pon  judicial  procefs,  that  where  a^ 
original  is  returned  tardi^  an  alias  or  pluriei  original  will  go  ! 
but  if  no  return,  then  it  muft  iflue  out  of  this  court }  and  fbi 
{his  purpofc  mentioned  Dyer  211. 
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Loio  Chancellor,  Wbavzei* 

I  am  of  opinion  it  ought  to  be  fupcrfcded  -,  I  cannot  quafli  it   ^^J^'^J^J,,^* 
i)  unlcfs  error  appear  on  the  face  of  tlie  writ,   and  then  the 
ropcrcft  way  would  be  by  plea  in  the  court  where  it  was  re-  ^^^^^  error  ap- 

'  LI.  pears  on  the  fice 

^^We.  of  the  writ,  the 

propereft  trourfe 
IS  by  plea  in  the  court  where  it  is  retaraabit . 

I  will  take  up  the  fecond  objcflion  (irft,  in  order  to  lay  it 
ut  of  the  cafe,  for  this  is  not  a  motion  to  cenfure  the  attorney, 
r  the  party,  but  to  fuperfede  the  writ  only. 
If  it  was  nothing  more  than  an  offence  againft  the  (lamp  aft, 
:  would  be  no  fufficient  ground  to  fuperfede  the  writ ;  the  oi&- 
er  aiid  party  would  be  liable  to  i^enalties,  as  in  the  cafe  of  a 
Md  which  is  not  to  be  made  ufe  of  till  the  duty  paid,  and  yet 
t  is  the  deed  of  the  parties. 
However  I  am  of  opinion,  it  is  fuch  an  original  writ  as  the 
bunp  duties  are  payable  on  ;  for  I  underltand  the  exception  to 
w  of  fuch  an  original,  as  the  capias  neccflarily  iffues  on  ;  nay, 
if  one,  on  which  it  is  at  the  party's  election  to  take  out  a  capiaj, 
Bd  there  the  duties  ought  to  be  paid. 

It  was  in  order  to  preferve  tlie  jurifdiftion  of  this  court^  and 
^Curfitor*!  office^  that  this  exception  was  taken,  for  otherwife 
woyJd  be  paying  double  duty  both  on  the  original  and  capias. 
The  ftamp  ads  did  not  intend  to  exclude  all  amendments  of 
"riti,  for  that  would  be  grievous. 

The  firft  claufe  of  the  ftamp  a£ls  relate  to  where  another  writ 
written  on  tlie  fame  piece  of  vellum,  or  parchment ;  and  I  am 
'Opinion,  that  on  an  information,  or  a£tion^jit  mull  appear  to 
:  mother  writ,  and  tlie  otlier  part  relating  toerafuies  refers  to 
ftaudulent  one. 

If  the  officers  of  the  ftamp  duties  think  this  pra£lice  contrary 
^Uw,  they  ought  to  apply  for  a  genernl  regulation. 
As  to  the  other  queftion,  I  am  of  opinion  this  writ  ought  not 
)  have  been  ib  altered. 

If  nothing  had  been  done  on  this  writ  it  would  have  brought 
to  the  queftion,  concerning  its  being  done  by  writing  it  over 
'«w,  or  by  interlineation  or  erafure,  in  which  practice  it  is 
butted,  that  if  an  original  writ  has  been  executed  it  cannot  be 
one 

Now  what  18  fuch  an  execution  as  to  prevent  an  alteration 
fit. 

If  it  had  f^en  lying  in  the  attorney's  hands,  and  fo  in  the      [  3^4  } 
Wy*!  power,  that  would  be  one  thing.     And  if  the  fcrvice  of 
tticppy  being  void,  is  t^  be  looked  on  as  no  fcrvice,  a  party 
^  always  avoid  an  irregular  execution  of  his  own  writ,  and 
Sit  altered. 

Sappofe  it  had  been  carried  to  the  (herifF,  and  he  had  returned 
iiiiprcNaer,  would  that  have  been  an  execution  ?  To  be  fure  it 
MM. 

(l)  Fide  H^oodcraft  v.  Klnaflw^  ante  z  vol.  318. 

This 
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Wf  ATits*         This  has  not  been  carried  to  the  fhcriff,  yet  this  copy,  thotigh 

^^IV^rtV'    ^"   irregular  fcrvicc,    bccaufe    not  warranted  by  12  Geo.  u\$ 

The  copy,  iho'    ftill  an  exccution  of  this  writ:  nay,,  it  is  afiually  fpecificd  in 

ftn  irrcjuUr  fcr-  -j^^  ^op-  ^^jj  j^c  rctum  of  this  writ  18,  Can  he  afterwards  alter 

▼ice,  It  ftill  an       ,  '  '       3 

execution olthe     *-  rCtum  ? 

wriu  "      Sappofc  the  plaintiff  had  declared  upon  this  procefs,  and  had 

obtained  judgment,  all  the  proceedings  were  fubjeft  to  be  fct 
afidc;  yet,  by  this  doctrine,  he  may  refort  to  the  office  for  an 
alteration. 

As  to  the  cafe  of  P&U'tps  verfus  Phitipr^  the  procefs  was  not  by 
origiiinl,  but  by  capias^  and  he  afterwards  wanted  an  original  to 
warrant  his  judgment ;  and  held  there  was  no  difference  as  tt 
adions  qui  tantj  and  other  anions  as  to  this  point. 

There  he  had  begun  his  adion  in  time,  here  the  plaintiff 
would  take  out  an  orip:inal  out  of  time. 

His  Lordfliip  dire£ted  the  writ  to  be  fuperfeded. 


Cafe  123.  IVluclcr  verfus  Birgkam,  June  14,  1746. 


*'  T\^  R*  Pottinger  by  his  will,  inter  aiia^  gave  to  each  of  his 
**  iVJL   grandaughtcrs  that  (hould  be  living  and  unmarried  2t 


1  Wilf.  135. 

s.  c. 

himfcif  had  in     '*  ^^^  time  of  his  dcccafc^  on  their  rcfpeSive  days  of  marriage, 
this  cafe  abridged  "  thc  fum  of  fifteen  hundred  pounds,  and  he  did  dcGre  that 
iouia*havibeen  '*  '''^"^  °^  '^^^  gmndaughtcrs  Ihould  marry  without  thc  confcnl 
BO  more  ihan  m  "  of  the  father  and  mother,  or  thc  furvivor  of  them  5  and  thcrc- 
/^rrrriw,  andde-  cc  f(>fe  if  aiiv  or  either  of  them  (hould  marry  without  fuch  con- 
Mothcf  todoit    "  ^*^"^  ^^^"  ^y  Jitf  ^'^^  ^^^  revoked  what  was  thereby  dirededto 
will  carry  it  no    *•  be  paid  to  fuch  grandau<»htcr  or  grandaughtcrs,  and  fuch  of 
4ar.hcr,aBdcon-  cc  ^\^^y^  Ihould  not  he  entitled  to  any  benefit  by  virtue  of  fuch 
noc'amountins     "  ^^^  ^\\\y  furthcv  than  what  thc  father  and  mother,  or  the  fur- 
to  a  deviieover,  «<  vivor  of  thcm,  fhould  direft  ;  and  he  afterwards  dircAs,  that 
i.r'iued^ole      ^  ^^^"^^  *^^  fcveral  legacies  and  fums  dircacd  to  be  paid  arc  fa- 
Ifg^cy  (i).         **  tisfied,  if  any  fum  of  money  fliould  remain  in  the  hands  of  thc 
"  truftees,  thc  furvivorsor  furvivor  of  them,  the  fame  fliouldbc 
"  paid  to  his  d4Ughier  Philaikipkia  for  life,  and  after  her  dc- 
"  ceafc  to  the  defendant  Bingham  and  his  heirs." 
[    ^65  ]         Thc  plaint ttF,  one  of  the  grandaughtcrs,  has  married  vi'ithout 
confcnt  of  thc  father  and  mother,  and  has  brought  her  bill  foi 
thc  legacy. 

Thc  mother  of  the  plaintliThas  appointed  truft^^es  of  thc  lo 
gacy  for  thc  plaintiff  for  her  fcparatc  ufc  for  life,  and  to  her 
xlVus,  but  if  {he  has  no  ilTue,  then  to  the  defendant  Mr.  Bingham 
Mr.  Solicitor  General  for  the  plaintiff  cited  thc  cafe  oi  Pagd 
vcifus  H.iy'iucsd  (2)  Nruetnher  173^,  at  the  Rolis  :  Where  it 
was  held,  that  a  general  devife  of  the  rtfiduum,  or  a  dcvife  to  x\x 
pcrfon  entitled  to  the  rejiduum^  were  the  fame  as  if  there  was  no 
devife  over  at  aiL 

Mr.  Attorney  General  for  the  defendant  cited  Harvn  verfus 
-"^/'-'(j)*   P4^-^^    13  Gt'>.  -•  with  reeled  lo  J^urd  Chici  Baroa 

(1 ;    Sfc  the  coje  annexed  to  ike  cafe         (2)  Anit  1  vol.  378  S.  C. 
cl  /u\;ve:;  V,  4?*«/j,  ,i,:fe  I  vcL  yji.  ^3)  Jr,:^  I  vol.  V^J-  S.  C. 


ti  the  Time  of  Lord  Chancellor  Hardwicke. 

opinion  on  the  efFc£l  of  a  devife  over.  Cotnyns^s  Re* 
.  and  alfo  Eq*  Cof.  Abr.  Amos  verfus  Horner  Ii2,  anil 
srfus  in/foNy  2  Vern.  572.  to  fhew  that  the  plaintifPs 
lot  intitlcd  to  the  legacy  of  1500/.  under  die  gr;^id- 
rill. 

olicitor  General  in  reply  faid,  the  cafe  of  Amos  verfus 
/as  reported  in  no  other  book,  and  Sir  Jcfeph  Jehyll 
le  C2,^t  of  Harvey  and  A/ton  he  had  ordered  fearch  to  be 

it,  but  it  could  not  be  found,      1  Ch.  Caf.  22.    Belln/ts 
r  William  Ermifi^  was  determined  dircdly  contrary,  and    • 
;rfus  Priilyy  2  Fern,  293. 

Chief  Baron  Ccmyns  refers  to  thefe  two  cafes,  as  having 
.efe  diftinftions  uncontrovertedly, 
iver  this  court  exercifes  a  jurifdidlion  with  another 
ey  have  adopted  their  rules,  and  never  vary  in  thtirde- 
ons  from  the  ecclefiailical  court,  but  where  the  intcreit 
i  pcrfon  is  concerned. 

rfendant's  counfel  have  conftrued  it  to  be  the  fame  thing 
e  words  of  the  will,  as  if  the  teliator  had  given  it  to  the 
>f  the  plaintiff  to  difpofe  of  abfolutely, 
li  is  by  no  means  the  cafe;  it  is  only  leaving  it  to  the 
d  mother  to  give  it  totally  or  partially  to  fuch  child  as 
ied  without  confent. 

Chancellor, 

prefent  cafe  the  dire£lion  the  grandfather  hns  given  by 
that  the  grandaughter  fliould  take  the  advice  of  parents 
;ry  wife  one,  and  what  the  mother  has  done  appears  L  3^^  3 
lable,  that  if  I  could  confiftently  with  determinations  of 
t,  and  the  matter  was  rcj  integra,  I  would  go  as  far  as 
o  fupport  it. 

Dtwithftanding  fuch  inclination,  I  cannot  hold  this  por- 
e  in  the  powwr  of  tlic  mother,  to  be  difpofcd  of  in  the 
file  has  done,  for  it  would  fhakc  the  fettled  rules  of  the 

irfl:  queftion  is,  Vv'h<»ther  this  condition  is  an  cfFeftual 
1,  or  ///  terror  em  only. 

dly.  Whether  here  is  that  which  amounts  to  a  bequcll 
he  legacy. 

the  Jir/li  in  order  to  prove  it  is  a  condition  that  ought 
t's  elFedl,  it  is  faid  by  the  defendant's  courifel  it  amounts 
ime  thing  as  a  condition  precedent,  and  tiicrefore  the 
iming  muft  fhew  it  performed, 
anfwcrs  m;iy  be  given  to  this. 

iearly  a  perfcnal  legacy,  and  the  pcrfonal  eflnte  is  fuHi- 
fatisfy  the  whole,  and  confcqucnrly  is  no  clian^c  on  ihc 
LC  J  it  his  been  liiJ  down  in  Harvey  and  Ajlon  by  Lord 
iron  CcmyiSy  that  tlic  civil  law  makes  no  dili'cicncc  U- 
onditions  precedent  or  fubfcqueiU,  but  liold  it  to  be  a 
dilion  equally  in  both. 

:  have  be*::!  I'everal  cafes  in  this  court  of  a  perfonal  h»- 
here,  if  it  has  not  been  given  over,  though  a  condiiiaa 
It,  yet  it  will  not  be  cnV4\ii.\l  to  defeat  the  legu-y, 

But 
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WiiEZLCR  ▼.       But  I  take  this  to  be  a  condition  fubfequent,  for  when  die 
Bingham,      cvcnt  happens,  it  is  veftcd. 

A  difliiiciion  has  been  attempted  here  that  the  breach  of  the 
condition  happening,  eo  injlaiite  the  legacy  ve(tS|  it  is  therefore 
v|)id. 

But  tliough  tlicy  meet  together  at  the  fame  time^  yet  they  are 
conlidered  in  point  of  law  as  fubfequent  in  the  order  of  things. 

It  has  been  truly  fuid  Qic  need  not  (hew  in  the  ecclefuftical 
court  any  thing  but  the  marriage,  and  the  objection  mnft  coac 
from  the  other  fide,  and  prima  facie  it  was  fufficient  for  her  to 
ilicw  the  legacy,  and  tliat  ihe  is  fuch  a  graiidaughter  as  is  de- 
fcribed  in  the  wilK 

Therefore  I  am  of  opinion  the  attempting  a  di(lin£liAn  from 
former  cafes,  to  make  this  a  condition  precedent^  will  not  pie* 
vail. 
[  3^7  1  But  it  has  been  faid,  if  tliere  is  not  a  condition  precedent,  but 

fubfequent,  yet  it  amounts  to  the  fame  thing  as  a  devife  orcr, 
by  reafon  of  the  llrength  of  evidence  of  the  teilator's  intent  that 
the  legacy  fliould  ccafe. 

I  am  of  opinion  this  is  not  the  reafon  that  has  goTemed  the 
court. 

There  have  been  abundance  of  cafes  here,  v/here  tlie  iotcn- 

tion  of  the  tcilator  was  full  as  ftrong  that  the  legacy  fhouhi  ccafei 

as  in  the  cafe  of  Garret  vcrfus  PriUy^  and  yet  the  intention  oolf 

did  not  prevail.  . 

1:  is  the  being   .  xhe  true  ground   upon  which  this  court  has  fuffered  the 

viiUntinathTiId  Condition  fo  effecluaie^  is  not  the  intention,  but  tlic  right  of* 

pcrfiwi,  h^s  in-  third  per  fin  ^  the  being  given  over,  and  veiling  in  that  third  per- 

Quccd  ihe  court  fQ„^  jf  jj^g  condition  is  not  performed,  I 

I^ilolI'lo'lftX        If  that  be  fo,  the  next  confideration  is.  Whether  here  isio 

flce,  and  not  the  thc  prcfcut  cafc  whac  amouuts  to  a  devife  over  to  a  tliird  pcrfoo 

•nicmion.  j„  poi^j  ^{  x\^\X.. 

I  am  of  opinion  there  is  not. 

The  gift  to  thc  trullccs  is  not  of  a  particular  fund,  but  of 
his  perfonal  cflate  in  general :  then  afterwards  follows,  it  is  ^ 
dtfire  that  none  of  my  gramlaughters  fb^uld  marry  Hvithout  the  cwjett^ 
of  the  father  or  mother  ^  isfr. 

Then  comes  another  claufe,  which  fays,  that  after  the  frveri^* 
/egncies  and  f urns  directed  to  be  paid  ami  fatisfied^  ifaftyfum  ofmwty 
ihould  remain  in  thehtihd^  of  the  tritflees^  i^c.  the  fame  fhcuid  h  pai^ 
to  his  daughter  Phiiadilphiufor  life^  i^c.  ^ 

Upon  thefc  two  claufts,  and  the  claufe  of  revocation,  th^ 
que  11  ion  of  bcquejl  over  arijcs^ 

Jt  hnsbecn  infilled  on  by  thc  counfcl  for  tlie  defendant,  ib^* 
the  plaintiff  not  having  any  further  benefit  than  what  thc  falh^^ 
or  niotlier  or  furvivor  of  tliem  fliould  diretl,  amounts  to  a  devil^ 
over. 

]^ut  I  am  of  opinion  it  does  not. 

If  it  had  been  faid  upon  her  marrying  without  confent,  Irr-^ 
yoke  that  legacy,  and  give  the  1500/.  to  tlie  father  or  mothc< 
to  difpofc  of,  it  would  have  been  a  devife  over:  but  this  i^ 
only  putting  it  in  the  power  of  father  or  motlier^  or  thc  fur^ 

vivor* 
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abridge  the  legacy  given  to  the  daughter,  and  when  it  Wheel**  t. 
fo  abridged,  the  remainder  would  have  fallen  into  the      ^^^^^^* 

uthorities  are  moft  clear  in  the  cafe  of  Garret  verfus      [  368  ] 
id  Bellafis  verfus  Ermifij  to  this  purpofe. 
:e(lator  himfelf  had  abridged  this  legacy,  it  ^ould  have 
norc  than  in  tcrroremy  and  confequently  delegating  it  to 
3  do  it  will  carry  it  no  further  ( i  )• 
laufe  ("  If  any  fum   of  money  (hould  remain  in  his 
\  hands,    the   furvivors   or  furvivor,   he  dire£ls   the 
hould  be  paid  to  his  daughter  Phi/ade/phia   for   life, 
ter  her  deceafe,    to  the   defendant  Bingham  and  his 
has  been  made  ufe  of  on  both  fides ;  the  firft  part  of 
plaintifF,  and  the  latter  by  the  defendant's  counfel. 
ords  preceding,  when  the  feveral  \cgzcitsjbitll  be  fully 
fatisfied^  fay  the   plaintiff's  counfel,  mean,  when  ail 
before  given  (hall  be  paid,  and  therefore  nothing  is  given 
11  the  fums  are  paid. 

can  never  be  the  meaning,  but  what  the  defendant's 
lave  faid  is  the  right  conftru£tion,  when  they  (hall  be 
ding  to  the  direHions  of  the  will  beforementioned. 
her  words  made  ufe  of  on  the  part  of  tlie  defendant  are, 
declarations  of  particular  fums  of  money. 
had  been  a  particular  fund,  which  is  given  to  his  truf- 
ertain  (locks,  or  certain  mortgages,  and  the  will  had 
legatee  (hall  have  no  more  than  the  father  and  mother 
point,  then  I  think  it  would  have  been  a  gift  over  of 
ndcr  of  that  particular  fund  :  but  this  is  only  a  defcrip- 
lie  refuluum  of  the  perfonal  eftacc  in  the  hands  of  his 

he  obfervatton  I  have  made  brings  it  to  the  niles  of  this  Ah  exprei«  de«. 
id  I  am  of  opinion  an  exprefs  devife,  that  if  legatee  ^J^*  ^*>*^»^l«^«>tee 
)t  perform  the  condition,  the  legacy  (hall   fink'  into  foJJjJih^coS[r 
um  amounts  to  a  devife  over  (2);  but  there. is  no  fuch  tion,  the  legacy 
here,  and  therefore  though  there  is  nothing  unrea-  5**^*  fj*^ '"^ 
1  the  te(lri£lion,  and   though   what  the  mother  has  nwumitoT'd-I 
rudent,  yet  I   cannot   conitrue  it   to  be  a  forfeiture  vifc  over,  but 
gacy  without   (liaking  the  authority  of  all  the  other  ^^'^|*"''jjjj^ 
i  confequently  muft  decree  the  legacy  to  the  plaintiff,    and  hiwrver"  * 

prudeatwhacchc 
one  may  be,  I  cannot  cwiAruc  It  c«  be  a  forfeiture  without  (baking  th:  authority  of  aU  the 


retr.  Prifty,2  Tern.  2^^,  Sfcut  (2}    See  Jm'ts  v.  H^rnrr,    1    Eq,  Ca. 

r  legacy  is  10  veft  upon  a  con-  M,  1 1  a.  pL  9.  S*:$ts  v.  7//fr,  2  Brs,  Cba, 

cdent.  Creagb  v,  Hllfin^  2  />a7,  Rep.  43 1 . 
•  V.  Hyay.  1  P.  W.  284. 
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Ciifci24*  Sfu-Ifon  vcrfus  Corbet   and  Delves ^   y^^    l6j   1 746. 

^.b>  his  will      O  I  R.  Brifin  Rvcughitn  by  his  wiil  fays,  all  my  freehold  of  irty 
^^d^'l'fakj'^k^f'd  ^^  ki"<lor  nniurc  whatfoever,  which  at  prefcnt  is  inmypovcr 

•r  nature  rulat-    tO  llifpofc  of,  I  ^ivC  tO  my  Wlfc. 

Jtrt'tr,  ivtiib  at 

frefent  is  m  my  pc^vtr  t9  dif^^ft  tf,  I  give  tc  my  wife.  Lord   HardwUhe  thinking  it  a  poin:  of  font 

cuALuicy^  directed  a  cole  lu  be  made   tor  thcr  opiniuu  oi'the  court  of  King^s  Bench* 

/  -'        •.  ^'^j^'-'       'Y\\Q  quellioti  wr»3,  what  intcrell  paiR-J  to  tlie  wife,  whether 
'     -       far  hre  or  iii  ici.: 

Tlie  tellaior  was  fcifcd  of  a  freehold  cflatc  in  fee,  and  lil^ 
Wife  of  a  rcvcrfionary  ellate  in  fee,  and  of  a  copyhold  eflate. 

Mr.  Wiilrdham^  for  the  defendant  tlie  devifee,  infifted  tliC 
words  cariitxi  tlic  fee,  and  cited  i  Lutw.  764«  and  Ibbetfin  vcrfus 
UiikHu'^th^  Qtf*  in  Charu  in  Lord Talbst^s  titne^   ^Sl* 

Lord  Clivu'flhr  direfted  a  cafe  to  be  made  for  the  opinion  of    ' 
the  court  of  Kind's  Bench,  for,  he  faid,  it  was  hardly  to  be  pre- 
funicd  (he  tcitator  intended  to  give  the  reverfion  of  this  great 
L'll.tte  to  his  wife, 

Inhere  was  a  queflion  likewife  in  the  caufe  as  to  paraphernaliitt 
whether  it  fliall  be  hable  to  the  payment  of  Cmple  contract  ere* 
ditors  and  legacies. 
Lord  Chancellor, 
Where  ih-  per-       ^^  j^^^  where  the  hulband  dies  indebted,  the  widow  cannot 
brcn  rxhauilrd^  bavc  her  paraphtmalia  -,  but  this  court  does  not  determine  fo 
in  payment  of      ftiiclly,  for  if  thc  pcrfoual  cltatchas  been  exhaulled  in  payment 
fpeciaity  rR-dl-  ^^  fpecialty  crcditcr-s  flie  fhall  Hand  in  their  place  as  tofo  much 

lOr-,   llicr   widow  I'^iT  '-.,.  ,  /\roi 

fhiUil.vdin        rip..n  the  rc;u  alkts  ot  tne  heir  at  :iw(i;,  tor  lr:e  has  a  prior 
thciryiicc,  asto  rinht,  and   a  fiipcrior  one   to  Itt'atccs,  who  take  only  from  die 

thcaiijcu:it  of       1  .        r  .1      .   /I    ..   - 

her  ^nr.^kcr.a.    ^^^""^7  <^f  ^'^^  tcllator. 

/w,  ujon  the  '1  hc  pcrfon.il  cilatc  nuift  be  applied  in  payment  of  debts,  Ic- 

rc.ii -.11.  rs  Of  the  gacicn  and  funerals,  in  a  com  ft;  of  ailminillration  ;  he  dirtftedi 
in  cafe  the  perfonal  cll.:te,  or  any  part,  h.as  been  exliauAed  by 
fpecialty  cr;'(iit;.ns,  iIilm   t]:e   f-niple   etMitr.'.cl  creditors  to  ftaiJ 
in  their  place,  to  receive  a  (.  li^iVfrlion  /ro  ttintQ  out  of  tcftatcr's  ^ 
real  eil.ite  ;  ,\vA  e!eclaretl  ih.st  tl.c  plaio    which  belonged  to  Sir 
Brxiin  Broi.gi'.'Ln^  ;.:ul  whieh  i.>  ^^!vc:i  to  tl^e  \v.y\  after   the  death  - 
ol  the  wivlow,  is  to  be  conluie.cv:  .is  ivait  oi'iii>  pv.vr>:ial  cflatc. 
pjrap'te-r.Mij  *Hc  liecl.ired  alio,  that  in  v..kihe  limplc  ennivr.cl  crctiitors  cf 

r«iii  n.  <l>il.ol  (1^^  ttllator  Hiall  not  receive  a  fatisf.ir'iiiMi  for  their  debts  out  of 
tiyn  ff  fim.M.-  the  pel lOiiul  cIIju.,  or  our  .' i  1.:s  real  eit..:?,  r.y  liar.dini^  ni  the 
ion.rad  crVj-  plate  oi'  Ipeci.;!'.)'  cvcditoro  in  ::\-.:'.r.er  before  divecilcd,  then  thc 
t:n.^,  buL  1.  not  ^;;- :-:,{v;v.v//;/7  cL'.::-evl  bv  liu  tleienoanr,  or  fo  much  thereof  i$ 
t*-:  t-itv...r^  v»-i!i  iruiue  ;;("••:  tiic  dcfui'.  i:ev,  liiaji  be  app-ied  towards  talis* 
J— •:!■  .^2).  faClicM  of  ti:v  li:iij»lc  coniiavL  ci^'flltcn-.,  but  lint  tliC  /.7;v//»rr;«- 
[   *j>7^   J     iui  v.!ll  not  be  H.^v.-e  lo  ia;i->f.'  t^llatcr's  leyacic::,  cv  any  of  themt 

{i^Ti^'*p:v;\\T:;  ;•/?:;,  iP.W.  729  'Ij/itv,  create.!  !or  pnymcr.t  cf  debts.  lackikn^, 

Tyy:t,  I  1*.  V/,  544.'     Korih.y  v.  Worthy  Nvrf  ccf>f  r-y  poll.  4  2  a. 

j.i'Cc.    2  vol.    77.  Toivn/etif/  V.  U  b:,i't}m,  (2)    Ihy'"'^  v.    ilp.::"^^  1    P.  W.   730. 

-  /  7.    7.       6u   wlicic    iheic    io    -   iJUik  ihAati''     L^:J^,uUirrj ,  ^k-U.  393. 

Sir 


in  the  Time  of  Lord  Chancellor  Haedwicke.  3^0 

Sir  Brian  Broughton  by  his  will  derifes  all  ^'/  plate  to  his  wife,      Skihoji  v. 
1  by  his  codicil  he  only  gives  the  ufc  of  his  hou/bold  gooiU  to  her       Co»»*t. 
life. 

Lord  Chancellor, 

If  he  had  given  by  his  will  all  his  houlhold  goods  and  plate,  I 
3uld  have  had  fome  difficulty,  but  the  queftion  now  is,  whc- 
cr  he  meant  to  include  plate  in  the  words  houfehold  goods. 
There  is  evidence  of  the  plate  being   ufcd  in  the  teftator's  ^^*^«  ^'."  i*^« 
mfc-,  and  I  am  of  opinion  therefore  houfliold  goods  does  in-  hL&tid*^*o^ 
udc  plate,  and  that  after  the  death  of  the  wife  it  paffes  to  the  (1;. 
>n. 

(1)  So  Lilh'ott  V.  Campton  2  Fern.  S^Z,      Amh,  605.       Contra  Jfjom   V.    Egington. 
(afiersY.  Mafien,  i  P.  W.  425.  KuholU     Free.  Cha.  207. 
.  OJUrn,  2  P.  W.  420.  Kcily  v.  Powkt, 

Goodiuin   verfus    Goodwin  and  others^  July   3,  1746.  Cafe  125. 

3N  E  queftion  in  the   caufe  arofe  upon  the  will  of  Henrj  Aftft  ■  caufe  ii  Am*a 
Fiamittgh^niy  dated  September  i,  1704.  fci  d»wn,  you     /^/3^a 

«My  eflate  in  Norfolk,  after  the  deceafe  of  my  wife,  I  give  {"^^^^^^t  J2l 
and  bequeath  unto  Joan  Seaman,  wife  of  Peter  Seaman^  for  her  ties,  and  canttoc 
'ifc,  and  afterwards   I  give  it  to   her  children,  to  be  equally  'ntnMuccnew 
divided  amonft  them  fliarc  and  fhare  alike  j  and  for  want  of  a  tSf«lalfa?l"[n 
/uch  children  I  give  it  all  to  my  right  heir  on  the  fide  of  the  iffue,  which  w** 
Framinghnnis:*  caufc^lforc^'but 

One  child  of  Jean   Seaman   was   born  in  the    life-time   of  Aould  have 
ramingbam  tlie  teftator,  and   two  others  were  born   after  his  P«^er«J  »  f^P- 

.g^fj  plemenUl  bili  ia 

Mr.  Solicitor  General  infixed  on  the  authority  of  fFild*s  cafe,    ^    y      '//  - 

&.  16.  b,  and  Stanley  v,  Baher,  Moor  220.  that  thefe  two  chil-^  ^^  ///U^cc^Ot,*  * 

en,  tho*  not   in  rerum  natura,  yet  took  an  eftate  for  life  in  re-       ^    -^  ^   ^ 

lindcr,  but  not  in  fee,  hecaufc  there  is  an  exprefs  lioiitation  to     z/-^*^/^*^^ 

:  right  heir  of  the  fide  of  the  Framinghams.  ( i ).  /  V/^  ^if/-^  ^  - 

An  objeftion  was  taken  by  the  counfel  of  Nelihrop,  a  dcfeh-  '    '    •   p  p  *^f//. 

u  in  the  caufe,  of  irregularity,  for  that  the  plaintiffs  after  pu-        4^  ' 

ration  part,  and  the  caufc  fct  down,  amended  their  bill,  by  ^ 

fling  on  this  right  as  children  of  Lady  Joan  Seaman^  under 

will  of  Framingkamm 

\^KD  Chancellor, 

kfter  publication  pad,  and  the  caufc  fet  down,  you  can  only 

;nd  by  making    parties,  and   cannot  introduce   new  charges, 

\nt  a  material   i^fX  in  ifluc,  which  was   not  fo  in  the  caufe 

»rc,  but  (hould  have  preferred  a  fupplemental  bill  in  this  re-- 

I  and  as  they,  have  not  amended  defendant  Nelthrop^s  copy 

O  this  fafi,  it  is  irregular,   and  as  this  is  tlie  mod  intang- 

caufcl  ever  faw,  I  will  not  determine  it  without  having  the 

[)  It  was  aftrrwiirdii  determined  thnc  mainder  to  the  )ight  heir  on  ths  (ide  of 

:hi]dien  took   only  eltates  for  their  th«  FramlnJbAms,    S.  C,  1  y<f,  226. 
ai  uaancs  in   common,  wiih  a  rc- 

1  fu!idaiiienta' 
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GoopwffM  ▼.   fundamental  point,  the  conftruaion  of  Fram'wpham'^  will,  pro. 

^•'""'      pcrly  in  iffuc  before  me. 

His  Lordfhip  ordered  it  to  (land  over,  and  the  plaintiff  to  be 
at  liberty  to  bring  the  will  of  Heury  Framirtgbam  regularly  before 
the  court,  by  fupplemental  bill,  or  otherwifiCy  as  they  (hall  be 
advifcd. 

Cafe  126.  Hari  verfus  MlddUhurfl^  July  4,  1746. 

?***Ehi  b  ^  T5  ^  ^^^'cles  of  agreement  bearing  date  the  9th  of  Stptewhrr 
^ghter  Md*  J3  '7^9f  upon  the  marriage  of  Jobtt  MiJelUh/rfi  with  Marj 
onlychUd  of  the  Bagieyy  in  confideration  of  a  portion  of  two  hundred  pounds^ 
5r7."*)S!  for  a  ^^^^'^  MiddiehtnJ}  covenants  with  Mary\  father  to  convey  the 
fpeci'ficDcHonn-  lands  then  in  his  poilcinon  to  truftees,  in  trull  for  John  MldiU* 
ante  J  article!  hurft  during  his  life,  fans  ivajle^  and  afterwards  to  the  ufe  of 
SsttTg*  ^r""'  -*/^ry  ^"'^'"g  fo  long  as  flie  fliaU  happen  to  Uvc ;  and  after  die 
ought  to  be  determination  of  thcfe  edates,  then  to  the  ijfue  ( i )  of  this  matih  in 
tenaniintailof  Jucb  fcrt^  mafwer  and,  firniy  and  fuhjtB  to  Jticb  charges  fir  younger 
metttioBcd.^^  children,  as  John  Middlchurft  Jhall  hereafter  by  deed  or  wll  ordtf^ 
im  tht  drtkta  bequeath  and  appoiuf.  And  lailly,  it  is  hereby  mutuaUy  agreed hj 
ZSus^wmlt^Jut  ^"^  ^fwcen  the  parties,  that  all  further  needful  at^d  necejfary  ccve- 
s§Kfifuii!tlyths  nants^  provifoes,  limitations  and  agreements  ivhatfoever^  for  the  fur' 
fismtiff'nimtktid  ther  and  better  explaining,  fettling  and  affuring  of  all  thepremiffes  and 
mmVti&inidi  ^J^^^^^fi^^he  ufes  aforefaid,  orfuch  other  asjball  be  agreed  on  by  aH 
btu^tmid  when  the  parties  to  be  more  neceffary^  fhall  be  ccntained  In  the  intended  con- 
$hi  difiiuUwt  tU  veyantes. 

'^i^i^  By  a  fettlcment  mnde  in  1722,  faid  to  be  in  purfuanceof 
V^'f  ^'"'»/  articles,  John  Middlthurjl  fettled  the  cftate  to  himfclf  for  life,  to 
itnvrf^ktr  (%).  thc  wifc  for  life,  to  truftees  to  prefervc  contingent  remainders, 

/^^^r^p^^  ^c^^^tfr^    then  to  truflecs  for  a  term  of  years,  then  to  fir  it  and  every  other 
'^ /J  ^f//'^T7 /^d^^oxi  in    tail,    the  term  to  raife  600/.  in   the  firft  place  to  pay 
-^ — -p  his  debts,  and  the  remainder  to  be  equally  divided  among  the 

^^0^^^^,.  >t/j^»*^f^«>^^^^^^^  ^^  ^^  marriage,  in  fuch  proportions  as  John  Mid- 

/^J^.v/^a^^.-^^^^^^^Kfl  ftjowld   by   deed  in  his  life-time,  or  will  at  his  dcatht 

J^-.^*^-^^-^  In  1 728,  John  Mitldlehurfl  fuffered  a  recovery,  and  gaincJ  the 

/  .^^^i^- -^^.^^'^  ^-tee  of  and  by  the  recovery  fettled  it  to  himfelf  for 

^jy      C  372  ]    life,  remainder   to  truftees  to  preferve  contingent  remainders, 

remainder  to  them  for  500  years,  remainder  to  his  lirft  and 

every  other  fon  in  tail  male,  the  truft  of  the  term  declared  to 
be  for  younger  children ;  and  therein  alfo  was  contained  a  power 
for  John  Middlehurfl  to  fettle  a  rent-charge  of  20/.  ftrann.QVi 
any  wife  he  might  hereafter  marry. 

In  the  May  following  he  married  a  fecond  wife,  and  by  fet- 
tlcment on  that  marriage,  recites  the  deed  to  lead  the  ttfesof  ibc 
recovery :  The   fecond  wife  had  no  notice  cither  of  the  ir* 

(0  The  word  ifueii  oinittrd  iir  the         (2)    Sec  Mr.  Cox^s  note  to  ^r/r. 
Rfgiftcr's  book  r  probably   by  miftake.     Erifey/t  P.  W.  356.  aad  tll«  note  t» 


p/u^^ 


The  words   ihei-c  arc.  •*  tbfu  to  tk  nfe  ^    Qmiug  v,  N^Jb^  ante  188 
•*  ike  iMtembd  mmrimge,*'  &c. 

t 


^ 


in  the  Time  of  lord  Chancellor  Hardwickb.  -»-»* 

in  1719,  or  fettlcm'-nt  In  1772,  and  the  very  fj:nc  cftatc  Hart  v.  Mid. 
ited  to  her  and  the  uTut  of  that  marriage,  and  thcdttcndant     *^*-*"^'*»'»- 
Itkurflxs  the  fon  of  that  marriaj^^e. 

c  bill  was  brou;(ht  by  thi'  plaiiitifT,  th<i  daughter  and  onJv 
of  the    firft   marria^.',   i  )r  w  fpecili  -  perforni.ini-:  of  r^  f  ar- 

and  infaftc'l  (lie  ou^Iit  to  b*  tf^ii.^u  ::!  iJl  of  ♦■•cf-    hr.^U 
inr,  that  the  recovery  lets  in  the  ch^irge  in  the  anii^i^i  upon 
nd. 

.  Attorney  General  for  the  pl.nr:tiff  cited  tl"  ci^*  of 
try  verfus  '~:nt:hi:ty  the  24rh  of  -/pr/7  ■735,'  bcJf.t  Lr  J 
,to  tliew  the  liberal  corilliaCii:?n  of  marriage  articles  in  ia- 
>fthe  iiTuc. 

.  ^M::bourne  of  the  f.ime  f'.^e  cired  Rjundhill  wrfiis  Rrerfly^ 
';.  48  *,  to  (hew  that  a  ccvcija:     :  ^  fc;tle  I.rids,  iIk)U'.J'  10 
jiarlarids  are  mentioi:'  d  i-.i  the  an:clc;>,  v.ill  be  a  lien  on  the 
whereof  the  fatlier  was  then  feifed. 
.  Brown  for  thedefo!id.:r;t. 

?,  Whether  thefe  articuj  Iiave  been  reafonablv  carried  into 
:ion. 

ndly^  Whether  the  plainiliT  has  a  right  to  be  relieved  againfl 
1  of  the  fecond  marriai^c,  who  li.is  indifpuiably  the  l(*gal 
in  him,  or  whcihrr  flie  ought  not  to  be  contented  wiih  a 
c  provifion  out  of  t  i ;  eiLite. 

:  father  of  the  hpfo  i.id  had  no  knowledge  of  the  firft  mar- 
and  was  tenant  for  life  ol'  the  greatcll  purt  of  the  cftace, 
d  not  die  till  1727. 

i  articles  are  of  a  very  great  latitude,  and  feem  to  intend 
I  as  great  a  power  10  tho  li riband  over  tliis  ellate  ;rs  could 


It  this  is  not  to  he  ccr.fidcred  as  a  fi.ricl  agrecrurtit  to  fet- 
n  the  father  for  life,  iiiid*  if  no  fons,  then  on  daucrlitcrs 

but  WIS  intended  only  to  fecure  to  the  younger  children 
nablc  providon  out  ol  ilie  ellate  of  the  father,  and  to  be 
td  by  pecuniary  poriiuns. 

hundred    aiid   li..ry   pounds    he    had    with   his  fecond 

:  fon  of  the  n>ani.!,/e,  if  t'^is  is  detcri^iir.ed   a;.',;^^lf}  him, 

undone,  for  there  i..  a  m'>r:a';e  for  \vn:  hundred  poiii.ds, 
e  whole  eilate  which  pal/.- I  by  r!ic  recvr. r-.  in  17  ;c,  i.; 
!uy  poun<ls  a  year,  anii  onlv  twtnty-fiv  Pv-und?  a  \c.;r, 
::rlcd  hy  the  ariielvjs  5  for  lie  fi^riier  of  J.l.n  Mulciwhu^jl 
that  tin:e  liie  power  over  'he  reft  uf  th;r  eiicue. 

WUhr:ham  of  the  fani:.'  Tid.:. 

mortgage  was  n^adc  in  17^8,  f:r.ce  the  dcrrh  q{  J.hn 
hurjl,  by  hi«  ex  -rv.  .'"^  .;d  ti'ilt  :.s  to  i\»v  his  d-  -*:■-. 
P(/ur// verfus  Pnc:  2  I^»  IT ns.  5^5.  'Ctii.',  i»f:<T  ;»  rc- 
r  to  the  heirs  n^ue  oi  ilie  b«;ilv  or'  ihe  •.•jih^ii.J.  ^v'  .!i»v 
vas  a  remainacr  t(;  tli.-  1  Irs  ot  rhe  ujdv  t-'V  .i ;  •:.'.'  v.'.fV, 
r  a  daughter  cf  that  m.urlage  \  i:i  il)*  I  r'  int;.'i  ♦..:  z  w.ic 
Son  for  this  daughter  ^  una  ic  wa:>  held  the  reeovi  rv  L'u-* 

entail  to  dau^litcrs. 

AU.  Z  He 
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373  CASES  Argued  and  Determined 

H/^«T  V.  Mid-       iJc  mentioned  the  ru!c  with  regard  to  <fopyhold  cftatcs,  wtcic 

TLBKURST.     jf  ^j^y  j,^,;^  ^^  j.^^v  IS  totully  difiniicrited,  the  court  will  not  deem  a 

provifion  made  hy  the  father  for  younger  children,  where  theie 

was  no  furrciKicr  t^^  ihc  ufcs  of  the  wilL 

Here  the  heir  at  Li-.v  will  be  totally  difinhcrited,  who  has  ii 
dilputal>]v  the  lc7,al  right,  and  for  the  benefit  too  of  a  pcrfon  vho 
has  a  ddrm.uit  co'iiiy  oTily  under  articles,  of  which  the  defendant's 
mother  had  no  notice  at  the  time  of  the  marriage. 
Lord  Chanctllo?., 
In  t!)C  fciticment  r.;"»on  the  recovery  was  coinprifed  the  reft  of 
the  eftate  which  c.-rne  to  Jchn  Middlehurjl  on  the  death  of  hit 
father,  amouiuine  io  fixty-iive  ^cwuds per  annum  more* 

Ihe  firj}  (juijllrn  will  be.  What  is  the  true  and  proper  conftrao- 
tion  of  the  articles  ? 

Se'cond/yy  Whether  the  ariiLlcs  are  proper? y  carried  intoexoiF 
tion  by  any  fubfequcnt  fettlemcnt : 

Ihirdly^  If  not,  wiicther  the  ]ilaintifrhas  a  right  to  havcthet 

articles  carried  into  execution  in  the  cxicnt  prayed  by  the  bill? 

f  27^  1  The  plaiiiiiiFiiiiifti  Ihe  is  uititk'd  to  have  the  whole  eftatcfe 

tied  for  her  benefit. 

The  defendant  contends  it  is  fufiicient,  if  flie  has  a  reafomi 
provifion  made  for  lier  out  of  the  clt;'.te,  and  which  has  been 
i'idcd  for  by  the  failier's  fecond  fettlemcnt. 

But  I  muft  take  the  articles  as  they  are,  and  the  plain 
of  the  words. 

I  am  of  opinion  it  was  the  intention  of  the  articles  the  iffiij 
whether  male  or  female,  fliould  have  the  whole  of  this  clUl 
among II  them. 

The  father  admits  he  received  fix  hundred  pounds  M*ith  the  vil 
of  the  firll  marriage,  and  therefore  what  he  covenanted  to  doi 
not  difproportionable  to  the  fortune. 
What  are  the  words  of  the  articles  ? 

To  convey  this  cflate  to  truftocs  to  the  ufe,  life,  and  after  i( 
determination  of  thcfe  ufes,  then  to  the  iilue  of  this  match,  Wfi 
(^'idc  the'  ivords^  ) 

What  does  ijpte  of  the  marri:»r:e  mean  ? 
Upon  thr  wvrds  IHuc  female,  as  well  as  male ;  and  therefore  if  it  had  pal 
iHbc  rt  the  nur-  ,io  farther  than  to  ilic  iiTue  of  ilie  marvi;^gc,  and  a  bill  had  bed 
on'^a'biiP^"'^'  brought  for  carrying  the  articles  into  execution,  the  fc^ttkmefll 
brought  for  car-  muft  have  bccii  to  all  the  iillie,  to  the  lii  ft  and  ever v  other  fosi 
lying  articles  j^,^j  f^^  default  of  fuch  iH'ue  to  tiie  daughters,  with  proper  re* 
h.iV'  Fuou*  niiy  maiiidcrs  following  one  after  anoihcr. 

cUrt'dlcil  ihc 

r-ti:-.  m.:i:  tv. !  c  '3 .-//  f-e\jh;\  rn  the  hr<^  ?v.l  o:!-.vr  S:.:,  .v..'.  Tcr  ^ri".  ul;  oi'fuJi  iffuf,  to  '.he  dio^hwl 

y>\\\\  picPL-r  icmain.l'  rs  Mio\>l:'j  ••.:<:  -n.i/.ji-. 

1  have  known  f^VL^rul  d?.r:c3  of  this  kind  upon  tlie  words  j^ 

of  the  pv.^.ri';  gt:. 

iUit  ihen  the  ether  fiibfeqi-cfit  \vci\!:;  at  pth  fort^  fnanrter  gm 
f:n.i^  <ti-dfi:!;.  .7  /:j}:C\)  t  .v.rrj,  r  /  ■;'  i  --r^yr  J.f/dt  tfi  a  J  Jdn  ASi' 
i-'..!:uyjl  Jijnll  hiiCifiir  h  ..'..•./  rr  sr;//  ader^  AvyiV/z/A  ati 
ri^P'/irity  are  relied  on  by  the  deien.'iiit ;  and  it  has  been  ifl- 
filled  tliat  this  lenves  a  power  in  ilie  Lther,  a^  to  the  manner  surf 
c^Li.inllty  ol*  ini'.:r^;t,  tlic  children  Ihali  t.»kc  out  of  tlic  cflatc.         1 

I  agiee.j 
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1  agree  it  Joes  as  to  the  manner,  but  not  as  to  the  incereft.        Hajt  t.  Mii- 

To  be  fure  the  father  might  have  divided  the  cftate  amongft     *'*'*«''**t* 
he  children,  a  JifTerent  part  among  the  fons  if  he  pleafed,  and 
mother  part  by  way  of  provifion  for  the  daughters  :  But  ftill  tlie 
yhole  of  the  cihite  mu't  have  been  divided,  though  tlie  propor-  . 
ion  was  Uh  to  thvi  father. 

But  it  has  b^en  f\id,  if  there  was  a  fole  daughter  of  the  firft      C  375  3 
nariage  only,  l:e  might  limit  the  cftate  to  the  fons  of  the  fecond 
narriage,  upon  leaving  a  charge  for  the  benefit  of  the  daughter  of 
he  firlt  marriage. 

The  cafes  which  have  been  cited  do  by  no  means  come  up  to 
he  prefcnt. 

For  upon  the  original  conftrutlion  of  the  articles,  where  the 
hing  is  open  to  the  court,  it  is  too  much  to  fay  that  an  eldeft  imd 
nlj  child  ihill  beconfidered  as  a  younger  by  the  court. 

Another  objection  has  been  ilarted,  that  this  conflruflion  U 
contrary  to  the  ufual  courfe  of  marriage  fcttlemcnts;  for  it  is  not 
ruftom:iry  to  limit  to  the  daughters,  without  an  intervening  limi- 
acion  to  t!ic  father  in  tail,  fo  as  to  put  it  in  his  power  to  poftpone 
laughters  of  'O^firjl^  to  fons  of  7i  fecond  marriijge, 

I  allow  this  to  be  the  moft  prudent  way,  ancl  the  articles  in  the 
ifc  of  Wijl  verfus  Erifeyy  in  2  P.  IVim.  349,  was  in  this  mau- 
er,  and  decreed  to  be  carried  into  llrict  fcttlcment  5  but  there 
as  a  fettlement  of  the  whole  eltatc,  here  ilierc  is  no  intervening 
nxtation  ru  the  father  in  tail,  and  25  /.  per  arm.  at  moil,  is  the 
late  cjmprifed  in  the  articles. 

The  fecond  qucftion  is,  whether  the  articles  are  properly  car- 
id  into  execution  by  any  fubfccjuent  fcttlcment. 
I  am  of  opinion  tlicy  have  not  been  properly  carri».d  into  exc- 
tion. 

There  are  two  fettlements,  one  of  the  i8th  oi  April  1722. 
There  is  no  colour  to  fay  this  is  in  purfuance  of  the  articles. 
The  next  fettlement  is  dated  thj  12th  of  Alarch^  1728,   upon 
lich  a  coamion  recovery  was  fuilered  after  the  death  of  the 
ft  wife. 

^loit  clearly  this  Is  no  performance  of  the  articles,  for  there 
no  certain  provifion  for  daughters,  tliough  it  cortiprehendecf 
z  whole  of  his  eltate. 

After  tliis  he  intermarried  with  a  fjcond  wife  in  May  1728. 
I  am  of  opinion  there  is  no  rcafonablc  performance  of  articL-s 
ctdier  of  ihefe  fettlemcnts. 

The  third  qucftion  is,  whether  the  plaintlfT  has  a  riglit  to 
vc  thefe  articles  carried  into  execution  in  the  extent  pravcd  by 
:  bill. 

I  am  of  opinion  rhc  plaintifFhas  a  right* 

Take  it  ai  it  ftood  originally,  if  the  conftrufiion   I  have  put 
ion  thcfc  articles  be  right,  ih;;n  to  he  fure  tliis  was  tlic  original     [-37^  3 
jht  for  the  plaintiff  to  have  a  ipoci£c  performance  from  the  gc- 
rral  luture  of  the  thing. 

Home  bars  have  been  fet  up  again  ft  it. 

5Ci  The 


2^6  CASES  Argued  and  Dotermincd 

Hart  V.  Mid-       Thc/r/?  thinjr  infifted  Oil  wa?,  that  Jo/jTj  MuIJIc'hmft  {w  fa- 
OLXHUEST.     thcr  of  the  phin'.ifFwas  only  a  tenant  in  tail  at  the  time  of  the  ar- 
ticles, and  that  if  he  had  ontinucd  lb,  this  cdatc  Mould  hate 
gbnc  over  to  the  ("on  as  heir  in  tnll. 

But  tJicn  the  anfwcr  is,  y:/:/t  HJiiliUdKc/}  fufTored  a  ccni- 
mon  recovery,  and  the  confequencc  of  that  i>',  it  let  in  a  pricr 
charge  and  incumbrance,  which  he  liiid  thought  fit  to  lav  up:n 

Though  tlie  counfcl  for  tlie  dcfe!ul;mt  have  atlcmpted  to  mate 
a  dlffcrcnC'i  between  a  le;^al  and  equitable  charge  upon  aneilatc, 
I  think  there  is  none. 

In  the  fine  place,  what  is  the  reafon  the  recovery  by  tcnartia 
tail  lets  ill  hivS  legal  char!;e.?  b^caufe  the  tenant  in  tail  is  con- 
fide red  as  owner  of  the  cii..re. 

Some  bou!;3  fay,  cc^mmo.i  Tjcovciies  are  impliedly  cxcepicil 
cut  of  tlie  ilatute  Jt'tL/:is. 

CynifUjH  rtcoicrlis  deliver  the  c (late  from  the  fetters  ami injr.- 
mels  ii-npoftd  upon  it  by  the  rtitute  de  donis^  and  that  was  ib 
opinion  in  Lord  Der^ivejitiv.itdr^^^  cafe,  ////.  5  Geo.  i .  MoJeni  d'/t 
in  Law  and  L(nt',!\^  2  part ^  />.    172.      3  W.   of  Ntw  Mr,  tftxi 

nciK,  Gtc  and        All  thc  ufcs  declared  by  this  conveyance  are  derived  out  cf  the 
luJ^s:r  a  recovery  cf^Tiic  o{  fejtnf  t  in  t..'i/,  and  as  it  was  his  old  eflate,  it  is  reufo 


Fl;'K'ch!r'^  able  it  fhould  let  in  this  charge.  In  Ca.'dard  verlus  C:rJ^ 
rccuv.iv  ihill  I  C/j.  Caf.  120.  it  was  declared,  "  that  if  tenant  In  tail  conicfi 
cnu.c  J;,  iinjc  u  judgment,  i^c\  and  fuller  a  recovery  to  any  collateral  pr.rpo''( 
cudcn:  uicjin-"  '*  ^^^"^^  rec'-vcrv  fliall  enure  to  make  jjood  all  his  precedent  aclsJ^ 
Lfjncc.  *«  and  incumbrances"  (2) 

'li\o\\^onuC^z  Has  a  coanfee  of  4i  judgment  arv  eflate  in  the  landjPN''^^ 
h'll  "1 !  I  \  '  the  ^*^  ^^^*  neldier  I^^a]  i.iL.tc,  nor  le;j:ai  iien,  ;!nd  yet  when  acoiaiii* 
h-gil.iVuc,  nor  recovery  is  faiLred  ii  1lL3  in  this  judgment. 

a  Ir^a    li>  .), 

ycL  a  ttHiUiicii  rccovciy  will  let  In  thli  ju<]^inciit. 

A  common  re-         ♦  It  would  hz  a  moil  a!)furd  thing  to  fay,  a  common  rrcorcrj 

■    a !:■;.? Tup -■V''  fuiT-rcii  bvr  a  tenant  in  tail  ih.^nld  h  t  in  his  Icafe,  fnouM  kt  ir.l 

ma.ria^e-aiil-      prior  iLiJ.:i;:eTU, and  vet  uo*:  \-t  in  a  cluirge  under  main.it;e-.iri'-''; 

cirs^P.j  w:u-  hrr  ^j^j  zli^jLiijic  tlieit  IS  no  diiil-iciice  beiv/ecn  a  !e-al  ana  cq/»t-^ 
ic  is  ^  k,,a  or       J        •  4> 

ic  inaLti  uo  dil.ercncc. 

i  *J77  3  Another  ohTCciion  wa?,  t!.:.t  rl.c  defendant  ought  to  he 
fidered  as  a  puvchaicr  for  a  v..iu':bL'  coniideration  without  i-' 
of  ihefe  article.:,  ;:nd  there  Tore  ouv^ht  m-i  to  be  at}l;led  i:)' 
that  undoubtedly  the  mother  was  ic»,  a:id  if  the  had  t5ren  l:v:i 
could  not  have  been  hurt,  and  that  ih.:  recovery  aiuI  ktt'tct 
in  1728,  were  in  conte:npkui;)ti  of  ihc  fcjoi^d  nvirriJige,  aiiu  < 
tended  farther  ;  tliat  this  inanLij'-':  wa-;  liad,  an.l  portion  p.v.J ' 
on  the  credit  of  th'S  leitit  n^c*it,  aud  lluit  iicr  fun  will  hc'n^ 
to  the  ufes  und.r  this  fcitlement. 


(0  r.Ji  Cruije,  Ru.  z^[,     (2)  ;7-V  L\U,  V-/  il^m.  TjrrJ  v.  SLaJ,  3  5*^- "I 


Tjke  it  by  Ttcps.  "^«t  ^j  •^"^• 

Ifrlier-iother,  the  wife  of  the  Cr-^nd  marr'ng:*,  Ii.i'l  h:cn  !:c- 

''^f'C  -i.L'  fv.i;-r,    I  li  1  :iflini^  flic  <  ;.,.  •:  :;?  Iv.w-;  r  t-i;n  '•■■iiiMcro:!  r  ;  ;i 

P-rch-ifcr  i'or  a  v.iiii.iMe  cmiI'iI.-t  ••'  ::i  :   .-^I   ^i  ■jn-i'^:  h*;  rio'-bv*..{ 

^'Hcrtr «  poorer  u  cx*.cuu  l   \r  ■  -r  :•  v."  ,  i. ...•.■  t.  *:'  p*-.  •:r.  If  tiiat 

power  is  a:UT\v.ivi!>;  f-.LCi'.^  ii    !.■.;»'    !   .  ::-   v-^-i:'  ■■.  r.i'i.'.n,   \.-:t!:- 

^•jr notice  to  the  p-.-ri^M  vi-o  i.i'\    .  j..::.:r  I'.ia  :>..v.\r,  ilic:!  inc 

fljill  li.wfr  tlic  l^tiifh!  «-i"i:.  (  i). 

Jlii:  rlc  f.coTr.i  wifj  i^  vIcaJ,  ;i::a  ■    r  ;   l,;;::  *  i  ■  .!.  ttT-rii'Jcci. 

Next  as  to  tlic  ft)i».    Thj  orily  pioui'  •..' .?,  ^ii.  '.  '■■'!:'  :  t'le  cc-urt- 

ft-p  wirli  ti;,»  lall  wife,  fir:  tlvfivcti  rlic  v.:;:jfr»  to  .:.i.;;l-  '*.  r  abcut 

r'c  Ti-irrir  of  tlic   mavria?^t!,    \\:;o  Uvt.:is  he  clctia   i*jt    Li'li-v;: 

I'    flic  Ii.j  I  luiticc  of  li.e  ar;iclc.s. 

This  <Icc?  not   r.t  all  prove  that  ih^n*  was  any  agreement  for 

t  ina!:i:ijL:  the  fettlcr.-icnt  in  17  '.?,  c^:-  t!..it  it  wa>  in  coruoinplarioii 

cf  the  nnrriagc,  nciihcr   is  it  coiifjic-iit   wlih  the  ufcs  of  the 

flVc'l  iifclf. 

Thjii  the  who!'?  of  trie  dcfi  ncc  i-,  that  t:»is  mar:I^-;f?  was  had 

Ott  the  LTcdir  of  t::Is  fetilciTic  :ir. 

I  chink  fo  far  tlic  cvivicnce  d-^rs  _c"?,  tl-p.t  fli:-  fcr'!.-r!irr.t  :;i  17":^?, 

was  proiiuccd  to  the  fri:r!i(h  '.n   bii-  v/llV,  -ii-.l  i]\j.  th.-.j  v.ms  ilie 

groan:!j  of  the  nnrria^'c-,  tli:-:)   ri:  •  (m:.;V:j!1   \v:!i  !)••,  \Vh.\!ijr 

iJijr  will  make  thi-  foii  a  psi..  !.wK.-  ;"  '-  a  v.:-i'  Ml*  ^'t'i'.:'.'cratio-i.      wio-v^r will 

The  cafe  of  Ffzyrrr/.!  a'ui  /..;  /  /''.."'.•  •■.'•/../■-,  i.i   7;'=;'.  T?:-'^.   r  i!:..' hiniolt'a 

3^3 7 .  is    r.    ca fe  1  !l  »^' )i 'H  ;    i » a v  : i  i t  r  '»i >  - .  r    ? • .-. ."  ,   I'j v  i c  w/. s  fi i^l   1: v   ?«■-■''  i^r  i*- r  a 

'1  ,  1  r       '     V.U.I -olc  ciM-.li- 

t;jt:    C'.^urt   tntrp,   v/.kw,  /     ...l  -.  ....;,.■■■•■.  .1    a  pure?..;.,  r   for  a  d^.-, ;,.,,  ^.^r, 

vjlii  klilv.*  co:irivi..v:.tio:^,  :::i:lt  ::;.:■;  l;-  <..y!:r/..-l,   a:..l  rii.Jicr  an  ac-  u.'.-i^vch.l.jC^ 

1  r»'.Te  v.v..<;  !•.">  roiitracr  to  Iupp.Tr  t'l  s;  r,  -..ivicrut.un,  ana  tne  (2}. 
iiMi*  of  the  ini.-i..«:.-j  wjrc  t.^  :.'.l/:  ?\.ir  c'...:  \.  f  378   ] 

C'or.lMvT  I..'.-  '.r  ;  pcr..T.'s  um  n.  '!;.■  -■  :' r-t  ^.f-:  t'lcrc  is 
no  r^  Jit.ii  i:-  re  w  :•■"  li'-f..!  i  'r  i;::';':';^  .>  j  lii-..;';  i^;i  li.o  v;iiV,  or 
th.^r  i';e  wiiV's  po.:i("jn  wa-.,  i::  C':v.'lu.-T...iv;:i  i^l  liu  'Jil.'.ic  fLitlcd 
u^Mni  t'lc  fjj.-r.i  of  il'.*  r/nrria::  *. 

It    v/culJ    Lv   f.\: -L-.u.-Iy  i'i  •-•1:'.^— '.i^  rnK'S  th;»t  rht-  (]:cwin«T  a  sv.-.-.Irg  afct. 
fettirme::t  topinitf-;  l^-forc  i^;.;:r.   „•,    ■■,««:  i:>;:ir  r^  lyi/-:  ?Mvn  tJi:;  ii:.iK.a:oj'  r- 
crctliL  of  i"-,  wili  iv.y.:::  th*:  1:711'.*   ri    that  rsiur:  i.:j;c  pL;r.:i.tfcvs  for  rV.  /  ..ij."  "ir" 
a  V. ■■I  Ua!*.le  Cl;:;  filler  alien.  ,  r-rlyi-.^  ■.:;■••:  :;^e 

!i'!t  t':at  is  c-iif:  (iliirrri^r  from  tlv:-  c'-i'^'w-  <.f  t!;:;  court    in  ^':'^;\';,'.'-\;y*'' 
J-::-f^r:f\l  \\\\C\  J/>nl  F.iL-^.:,' :  ■d;.'j\  v"ii;h  vi-.i-,  ^Lr.rii::::;.!!  by  tiio  ;;>-^"",*.V.!|^,j.. 
H-'UiV   01"  I/)r{i':,  and    the   C'lirr  nmC.    t.L     t-./"j,i  i'^-   '-'I'v  fi'id  i'.i;,-.:^u«.:i..:Lr.. 
l!ii-."n  i  and  ojnfc*|'jentIy  rhr-  plainti'?'  li    i:"::*.:.\l   :■>  -...iVv-  ;i  icu'."- 
n;'ji:t  (?:  the  clraie  in  tail,  ;".ii.'.  n*iiii   I."  i.i  ii-«xi  c\\]i)  ti-  thr  J*-- 
iVi^ii.iTit  i"(>n)r&  tjf  ;,v/o,  aiiii  •.Vx'^  h/  !i.'*'l  cMiv.-y  i   and  ♦.icrcf.tc 
Lis  l.«»;d:l.Mj  dc\-:Tnl  :he   pi.-.i;.Tiiy  v/a-j  iiitiikil  to  a  fpt'-.-iuc  pei- 
lvj*tu-Mcc  ol  ihv:  iiTiiijj'ra  la  i  7  -c;  (7   • 

(0     U'.n.:.k   V.   ir.irrick,    oV.c    =91,      SM.      Cs  /vj  v    A^  ::^.  r^/r  1  S^v  v./. . 
ig^.  -.)  I'C-^.  L:/..  -I.  :/4>.  foi.  520. 

(z)   Sec  LrarJ:y?i  v.  On/,   <i/.'.\    2  V(d. 
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CASES  Argued  and  Determined 


Cafe  126.  Smith  yerixLS  Ccoke^  Juty  ij^^  1746. 

9,  iwho  was  tc  Tp  H  K  father  of  the  defendant,  who  was  tenanj  m  tail  of 

hant  in  tail  of  J^     ^^  ^j^^^^g  j„  queftion  ( I ),  Icts  a  Icafc  of  it  in   1741  to  his 

q^efUonJct"  a  fon,  who   was  to  enjoy  it  at  the  rent  of  25/.  pet-  annum^  and 

jtafe  of  it  in  ^'ho  covenanted  to  maintain  his  mother,  and  to  pay  the  land 

3741   to  the 
plaintiff  his  fon,   *■•**• 

vho  was  to  en-  ^ 

joy  it  at  the  rent  of  25  /.  per  cnn.  the  father  was  an  infolvcnt  debtor,  and  in  O^f-ber,  1745,  ^'-^^  a»^hwgc^ 
under  tSCfo,  %  :  the  bill  is  brought  jy:alnll  ihc  defendant  Jo.  ai  accdunt  of  pf.>IU5,  and  of  timber  fc.lfJ  : 
The phintiffi  mt'iilcJ  tafucb  aruuntj.  otp  tbf  time  only  eftktjatktr't  anibargfy  j\r  tit^  could  have  hs  rizh 
mil  tbeir  title  to  tls  cjljte  accrued. 


y^/<^^^Zrm^t>^^^^^    The  father  being  an  iiifolvcnt   debtor,  Mas  cited   by  one  of 
'^^ —  his  creditors,  to  deliver  in  a  fchedule  of  his  cltare  and  cffcdsac- 


cording  to  the  form  of  the  aft  of  pr.rliament  in  the  i6th  year  of 
George  the  ScccMid,  and  in  O^hbery   1 743,  the  father  of  the  (ie- 

'y    x^^-    /  ^,4^   feiTdantwas  difcharged  under  this  aft. 

-^.  "^^^  ^  «  C  *  The  bill  is  broughtagainft  the  defendant,  for  an  account  of 
profits,  and  of  timber  felled. 

•  Lord  Chanxellor, 
I  am  of  opinion  the  plaintifTs  are  intitlcd  to  It  from  the  time  of 

the  difcharge  of  tlie  father,  the  wfelvent  debtor^  but   not  before, 
for  they  could  have  no  right   till  tlieir  title  to  tlie  eftatc  accrued, 
•which  was  not  till  Onohcr\  i  \xi^. 
r  279  ]      '    As  to  theleafc  in  1 741,  no  body  can  fay  it  was  made  fraudu- 
i    .  lently,  cither  upon  the  aft  of  parlianicnt,  or  againft  this  par- 

ticular fet  of  ^rreditors  \  for  the  making  the  fon  covenant  to  pay 
ihc  land-lax  is  not  an  onreafonable  thing,  nor  was  the  covenant 
fo  to  maintain  the  mother,  who  appears  to  be  a  lunatick,  and 
wanting  fuch  care  and  fupport ;  and  therefore  upon  the  foot  of 
\he  father's  contraft,  1  am  of  opinion,  the  plaintiff*  are  not  in- 
titled  t<3r  an  account  from  the  tim^t  the  fon  entered  into  poireffion, 
by  Tirtuc  of  this  leafe. '  i 

*  But  the  material  queftion  is.  Whether  this  cftate  verted  in 
the  aflignee  of  the  infolvent  debtor  by  virtue  of  the  compulfory 
claufe  in  this  aft. 


(fj    The    eftatc    w 
4lie  father  for   life, 


was  limited  "  to 
rtmair.dir  to  the 
**  *iv\fr  for  life,  rimaindtt  to  tbt  heirs  cf 
•*  (heir  ^^/Vj/ remainder  fo  the  father  in 
«*fcc."  ^  Ttius  it  is  liated  ift  the  Regif- 
tefV  book':  hue  in  ait  probability  this 
ffrttcixjtnf  is  witng  ;  for  by  the  nbove  It- 
jnuations  the  hutband  and' wife  would 
have  hud  a  joinf  eflate  tail  fubirquent  to 
thc'tllates  tor  life  given  to  each,  and  in 
nrfler  to  bar  this  joint  eiUte  tail,  it 
woald  have  been  uecefTary  for  the  wife 

**u 


as  well  as  the  hun>and  to  have  joined  in« 
fine,  or  have  ht%x\  vouched  in  a  coromoa 
recovery.  '1  he  afiignees  therefore  unJer 
the  16  G£9.  2,  could  not  be  epiitlcd  ro 
fuch  ^n  eftate  tail,  bccaiife  to  give  a  title 
to  them  the  infolvent  debtor  fbculd,  I  ap- 
prehend, be  feifed  of  an  e'Jlai*  tail,  ^^l'**^^^ 
he  cculd  alone  bar  by  fine  or  rrccveryt 
neither  c<>uM  Uich  joint  efta^e  i^il  ^* 
conveyed  bycoaimiihoncrsin  a  bankrupt- 
cy by  virtue  of  iLc  tiai.  ai  J^f*  '• 
^.19.  ,      .      .     .     . 


in  the  Tune  of  Lord  Chancellor  Haro\vicke. 
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T\\t  defendant  infiftcd,  that  as  his  fatlier  was  cited  in  by  a      SMfTit  ?. 
rcditor,   and  did  not  himfelf  claim  the  benefit  of  the  aft,  the      ^'»<>*«' 
ftate-tail  did  not  veft  in  the  affignee.  A^r^tJhl'^cite'd 

in  by  the  credi- 
OT)  did  not  chim  thU  eftjtc-toll,  ic  vcd.vl  equally  in  the  afH^nee  as  If  the  father  had  done  it,  and  if  i  had 
knj  doubt,  would  have  ordered  a  cafe  for  tltc  opinion  of  the  judges, 

I  am  of  opinion  it  did  vcfl  in  the  aflignce  equally  as  if  the 
infolvciu  debtor  had  claimed  it  himfelf,  and  if  i  had  any  doubt, 
vottldhavc  made  a  cafe  for  the  opinion  of  the  judges,  but  I  have 
none. 

It  is  a  moft  ju(l  claufe,  and  almoft  a  reproach  to  former  afls 
rf  parliament,  that  it  was  not  infer  ted  in  them  j  before  this,  a 
debtor  would  lie  in  gaol  four  or  five  years,  and  wafte  his  fub- 
Itince,  and,  if  his  confcicnce  would  digell  it,  by  his  oath  get 
difcbrged  under  an  adl  for  relief  of  infolvent  debtors. 

The  creditor  had  no  remedy,  could  not  go  to  a  juftice  of 
peace  and  dcfire  the  debtor  might  deliver  up  his  effedls,  and  let 
him  be  difcharged  upon  fo  doing. 

Whether  the  claufe  in  this  ail  is  fo  penned  as  to  obtain  that 
end,  is  anotlier  confideration. 

The  general  words  in  the  firft  claufe  take  in  edates  tail. 

Tfic  great  objeftion  arlfes  on  the  words  in  the  3 2d  claufe; 
'*  Whereas  it  may  happen,  tint  fcveral  perfons,  who  may  claim 
^  and  be  int'Med  to  the  benefit  of  this  acl,  arc  feifed  of  an  cft.»tc 

*  tail  in  any  freehold   or  copyhold  lands,   v5*r.     Be  it  cnadlcd, 

*  that  in  every  fuch  cafe,  fuch  pcrfon  or  pcrfous  fo  feifed   as 

*  aforefaid,  and  ivkojball  be  intltled  unio  and  claim  the  benefit  of 
*this  aft,  (hail,  to   all  intents    and    purpofts  whatfocvcr,  m 

*  law  be  deemed  and  taken,   ami  is  and  are  hereby  declared   to 
'  be  feifed  of  fuch  lands  in  fcc-lliv.plc/* 

^  Ith?.s  been  faid  that  this  claufe  relating  to  cftates-tail,  is  con-     [  380  ] 
»ned  to  fuch  perfons  as  may  claim  or  are  entitled  to  the  benefit 
>f  this  aft,  and  that  the  claim  is  by  the  voluntary  petition  of  the 
Icbror  himfelf, 

■I he  foundation  for  the  rdicf  );Ivtn  by  this  af^  was,  that  it 
'Oiild  he  no  prcjuilicc  to  a  tliiril  pcrfon  ;   for  whatever  property 

n^'^n  h;*.d,  v/liich  he  could  by  any  c:M>vcy.incc  difpofc;  of,  it 
'asbut  jufi.  his  credirors  Oiould  huvc  tl.tj  V.-cntiit,  as  of  an  citare* 
'^  for  inlhincc  by  a  recovery,  and  there  lore  the  Ic'^iflaturc 
^^jht  it  ju!l  that  :;n  eftatc-tail  fi:ould  be  tcr  tlieir  ben;  fit, 
Where  is  the  difi'crence,  if  a  creditor  is  iMinau*,  and  think<) 
^o  lie  in  gaol,  and  not  '.ipply  for  the  benefit  of  the  :;ct,  and 

Creditors  apply  for  him  ? 

'*  And  whereas  feveral  perfons  who  are  prifrnctrs  for  debt, 
-hcfe  radier  to  continue  in  prifon,  and  fpend  their  f'ibfii\?)ft* 
here,  than  difcover,  and  dclivfr  up  to  their  crcditor.N,  tlvir 
■tbte  and  eftcfts,  in  order  to  the  fatiofaCtion  of  their 
Oil  debts,  ^c.  fuch  prifoner  fhall,  before  chc  jultices  ut  t!ic 
Juartcr  fcifions,  at  the  defirc  of  one  or  more  of  his  cr^.-- 
litors,  be  obliged  to  deliver  in  upon  oath,  and  fubfcribe  t]\c 
ike  fdiedule  of  Lis  cftate  and  eSccIs,  to  be  vc/kd,  nj-^grucf.  ad 
Z  4  "  cquaiiy 
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s-:th  v.      «  ^-v.t"v  (I'^viJidy  for  the  bcncfi:  of  his  crctiitors,  tfr."  danfe 

lilt:   ^1     • 

^^'h,i!  is  t^'^  r'iciP'^?;:  of  r'l/.Trr  .•  *  ^ 

Wh),  tiiat  hi'  (1    1;  '  -aVe  n  k  i.e/uk-  --f  Ms  cftate  and  fflfech, 

Ir  up.:,  fjid  f'/r  i.vj  clcjicr.dai.t,  :l.ai  ihe  ad  meant  he  Ihalldc* 
liv.:r  lip  v;  l\.    ' 'V:, 

J'i:r.  I  a:v.  :  T  f.;vi  icr,  t!v?  a'l  '^'l  "'^t  mean  he  ihouid  dclivtt 
i:;-  ill  I'^o  ^  rr-,\  b:r  in  fubdance  ilic  Un-.c. 

!/  .;  /-^  I'fiua.  rj'  ;••;  r,  r'  7  '^'.vvv  a '.-'(led. 
.  S-  pj-'"'*-  ^^•'   •i"-''«"'t  i^;;lon  '.v.i«;  fr-ifcH  of  a  rcnpinrWinlail, 

T^.."' 7 '. -i      ^"•'  ^'^^■'  '"  ^^'-'  '^-  ^•''■-■'-'^••«  ''^i-**'  nn  ciV.u?  for  liV  in  a  ii::r.;cri 
1  ■  .  -.1         ^-^  '.•••.■»:■(!  l.,c  (•■  1'.:  -i  m  ijifcrt  this  in  bi"?  fchfdulL- ;  it  this  vai 

ii    ;  .:>:.",    ■■-  -.--'^ii  --'-l  i^  oj^I::  :o  iic  cxpurjcJ  in  the  next  act. 

a.  I  ft:    ■  lo.   1  .:  .  .      ..*  J 

in  a  J*.     -:  »i  h*  'A'lli  '  ?  -'^  'C     ■'  '■•f-  '■    '5  *  i»  :  "«.  »"<;'-■«. iic.  | 

'    '^*      »  ,  ...  f 

T^   ■.♦  /of         ^'r  *  '    ■'•  ^'•'''  '  ■  '  ^'  ^bs  eli'if",  T  ;irn  of  r>r»;Mion,  the  Intent  w 

th"i^ri»  -o  tl.«^   .  '»  I     '^      '  Vr   ■  ..'  I'-  TV  'v  tf.  :^.   vi  :J.-:o.  niU'.il  nr..?  co-e> 

«: v'  '■'/"^..  '•  '•■   •    ^^^    '^     '-'■"  ->  ^i^(-i^h  Ihoii,  urc  ichiivc  to  allfarrutf 

c..  r   J    ■.-..!  «•■  :"  '-  "•'.":      ■    ■  ■   r      1  tr  :i^t-. 

c       t        I.- . 

{.J       c  s   .,c>    ;:  rl.  'v  '  .-)..!  .  ..;.i!  .'.  ■-.'-  "^-n:  ur.  ■*!::  c'.h.'r  ."'fts. 

T:-.-    ;---nr  :'.. .  ^. -•.:■' s  re  :.r;:i;T  to  b. ..;.:: ;![  rrv  a-e  :il]  r-w/'wAirv;  tVt':« 

?i--  u':  '  t.,1-  '  '  ""''i-KT.  i'l  n,>:i.r  f)f  jiifiLC,  '  '  f\''inrit  iL'l/fors  iri»'crtht*; 
yu:*-  \  •  ■.)'■  ;*.-S'>'  ::■.*  I..i"v. -.-t,  l)»it  tlicy  c^;i  b:  :'•■  V  *  rij-i.iiiv  c:r?:prt//lry^  ' 
*;■  "    '  ;■'■'      "     '  i     "iii^    ^r."^  -■:   Wv^rk  i.j   lay  Li-j:-:  v.m^  iii'v  iliiTercncc  b^ 

,..  .-    r    :    .    _     tv.    .    1  r.:     •;    r,. 


r.-:- 1  »  I  .  i. 


•'  .->;•.•   ^la.    .  b  ■,   ;Iv.-,    (i   t'-.y,    W.  ;  i    lv.i"lli.L^'   •";  icfuf-.^j:,   fi^* 
^    v:     !Mr  :     ■    .:    i:  [''t  T.;*  :"  i  i"  ::::;;.!-,.;  -I;' Ii  y  (»f  ici.'ii  V,  inul  ll  * 
*'  ■■■  ■■■'    ■   ■:  ■■     -^  -i  iwl'.'ij  V  .1!.  >i;:  :  ^iii  i.i  oi' iljii^y  j'*  iI.l  bill  p- 

'■  ! >'     ■    .        ■'  "  .  -'  •  *    ■•  .  ".-/..•./,  ii  tiie  pciion  tlalmi* 

•'.     ■■'■   *•■■■■   ■  •  i-'i'i'-.  i!.:ii..  ,  t!.    :-:v.iitijn  i-^  to  m::;;c  .Itbtr^ 
t-   '    ■  ••■.'■  ■  i.:  -ivj  '  ..c  L.:!:,  \.  ;.  .\o  \.\'X\'  woiilu  ha\ c  bo.ii  ia  "• 

y-^'i'-      ■    '■■   ■'.  ..  ■'«    :...    :"'.i..,   ..<   it' i;c  i':;-t  cl.umt.ii   r  f-.i^U  (r 
J  ='  '■••^  '  -,.  ,   i ;    .  :  ,  . "  I'v-y  i'^t  {"ia  to  cl.iii)!,  ;;n<.l  be 


ii::-  : 


(.« t 


■.kc   is  intitl^cl  to  tbc  iiVm" 


::  I.:.,    vv  /..:...!  r.c  r..i;  a  ri^ht  to  an  acccis 


r."  :!•;'!■  r  r.  ..    . 

'Ns  '?■-■  1;.  j;-.l!l'<..1  lu  Cue  cil.ii'.'3  conu^iiuritiy  he  ishultlcd  to  t. 

B 


in  the  Time  of  Lo'-d  CTiancellor  Habdwickb,  38*1 

But  then,  it  is  f./id,  tl::y  muft  ^ake  th'Mr  remedy  atl:rv.  Smth  v. 

After  the  cftate  of  the  leflVe  h  lictermincis   :.::  *  .»  :.<.  /  Icfk-c         ^^^'««* 
>5  tn  ponctfTion,  a  peifon,  r.Vw".   i     (cr  -r.   ncccii-.r  j."  t'r.b/r  ii  IkA 
by  ^v'ay  of  wrong,  could  not  come  ;...  •       ■.  uii  of  t*jj'^;.  fi). 

But  where  the  pitfon  contirucs  in  roiic'Tior:,  and  cor:;  •:  •:;  :;rlv 
}n  a  condition  of  comti;itri'.']j  ''i^"rc  v.;.}ur,  thci^  .*.  pvri  j?i  :  .  i.v  cr 
to  o»mt  into  cqiiii ,  for  un  iMj-Jc^ion  ro  fl.iy  v/afle  :  And  ii.rn-.^^h 
the  plainri'ts  ^lo*— rot  ailutlly  rrov^d  for  an  injunftion,  t*.cy 
mi^iit  nTcrve  that  nT.^rf  illi  iIk*  hearing  of  the  Caufe,  ift'^ty  ^  382  ] 
L  tliuu^^Iu  proper,  anfl  J  am  of  op!nic^  il  i>  iiv.  idvtu  to  ihcj;  cfuitc, 
andihjyavr  lr5;it!;v1io  an  accnimt  for  lucli  v/afte, 

Therj  a:c  i  jrr.at  m  uiy  r:i><  where  a  rem..lnder-mar:  in  ta•^  Ar?ni»ir.dcr- 
ora  revern'^?ii-r   i;i  fc<\   may  co".ie  into  this  court  to  havr:  iJte  f'-'^  »:»-'»^  or« 
tide  deeds  f.  CL.ivd  for  their  ben  nt,  though  an  ertatc  for  hlV  in,  fV.s:nwc«»inc 
ftandlnj:  out  '2*  ,  and  I  do  not  fee  why  the  plamtiffs  here  Tn  ay  i-- )thi.-courc 
;•    not  as  well  coi^ic  into  this  court,  to  pray  a  fale  of  the  Citate,  ami  !.'J'rr!l!"  J;^- 
f     tthasbow'n  doiit  under  commiihons  of  bankruptcy.  th/:r  b-ntfi., 

tbuu^h  an  eltite 
[=      kriik  i^  fianJtiig  out ;  and  ihe  puintliT^  in  this  cafe  may  equally  come  h?rc  to  pray  a  fale  or  the  eftiCe* 

Upon  the  whole  I  am  of  opinion,  t'le  piaintifFs  are  proper  in 
tlieir  remedy,  andpror»vi  in  du-ir  right, 

*'  And  declare  r!iat  tl^e  ^>I.i  utiiTs,  as  afilgnees  of  the  cflate  and 
"  cfltcls  of  yol>r/  Cj'kcy  under  tlie  i6th  of  the  prefcnt  King,  for 
"  the  relief  of  infoiv  nt  viv;l>iors,  arc  ir'.tirlcd  by  virtue  01  that  aft 
"to  have  the  rcmaiiidcr  of  the  c-fLitc  in  qa^.tion.,  which  was 
"taled  in  John  Code,  to  be  an^-^ilcd  towaids  payment  of  the 
"debts  of  the  creditors  ;  Irat  the  dv,ror.d y.'t  yjv;  Cccl^e^  the  cl- 
**dc(l  fon  2nd  heir  of  j'.l-^'i  C::k'  the  inlolveiit  dthror,  now  pre- 
**  fcnt  in  Court,  ofFtriin^L-;  to  P.y  o«i'.til  uicli  tubts  of  his  faih;^r  as 
"remain  duj  ar.d  ujifati  ,ru.;l,  togetlivr  witii  the  cofts  of  the  c\e- 
"cution  of  tlje  rriiil ;  I  order  that  it  he  referred  to  IMafccr  No/' 
"/-rf/,  to  take  an  account  or  all  tlie  rkbts  at  and  before  the  time 
"of  his  dil'char/c,  and  of  ilic  pljiiuiw's'  cxp^nces  in  the  c\ecu- 
"  ijonof  the  truft,  and  to  tax  rhcir  colh  of  this  fait,  and  all  the 
"creditors  a^e  to  come  in  before  lae  LlaJler,  and  prove  their 
'«Hts  within  a  time  to  be  li:r.i:cd  for  th::t  purj:ore,  or  in  de« 
^^  fj'dt  thereof,  rhey  are  to  bj  exelufled  the  b^'iierit  of  thib  de- 
^^  t-Tee  :  and  I  decree  tha:  the  d.Jend.nr  7^/;/;  (yjoL  do,  purfuant 
"  11  ^^^  fubmliTion,  pay  ro  the  plaintida  the  furplu3  of  what  ihall 
^  ^ound  due   for  fucli  dchti?,  widch   iiiall  not  be  f  iii.-ifjod   by 


<s 


tk 


C 


^rplication  of  the  ellaie  and  eiTefls  of  7:/.w:  Coke,  to;^cthcr 

c    P   ^  what  Huill  be  found  due  to  the  plaintUrs  i":T  the  expenees 

;  , .     ^hc   execution    of    tlie    trul>,     and    for    ih-Jr    colls    of 

.^^     fuit;    and    upon   {'n.-h    payment,    I    do  order  that  the 

P*^* Stiffs  convey    all    tlieir    ellate,  ri;dit,    title,   and  intercft, 

^^lic  premifies   in  qucllui;:,  to   fnc^^  perfon  as  ihul   be   ap- 

^"-^ited  by  tVe  defciid.mt  Jdri  CccJ.l',   and  this  dtciee  to  be 

^'^iiout  prejudice  to  any  cue  it  ion  that  may  arifc  between  the 

y  5    7'A'^  Ccl!r;e  V.  nLc:,-?.-,  a-ite  262.     Pjr.ceni  v.  Pjncait,  [cfl.  571, 
^*i  hide  Ivu  v«  Ivie,  fi«.v  i  vol.  431. 

**  defendant 


382  CASES  Argued  and  Determined 

"  defendant 
**  thcr,  and 
•*e(late''(i). 


Smith  y.       tc  defendant  yo/::i  Cooh^  as  ifTuc  in  tail,  or  heir  at  law  of  his  fa- 
^Q^^'        tL  jjjg^^     gj^^j    j^g    reprcfcntatives    of    his     father's     perfonal 


(l)    Rr^.  Lib,  B.  1745.  fol.  482. 


Cafe   12".  Buxton  verfus  LiJIcr  and  Cooper ^  July  15,  1746. 

In  gcncr.ii  this  ^T^  ^^  ^  defendants  entered  into  an  agreement  for  the  pur- 

courr  will  not  X      chafe  of  feveral  timber  trcc:^,  marked  and  growing  at  the 

lo^raTccifi^^"  ^^^  **  ^^^  reduced  into  writing  :  and  on  the  lirft  of  November^ 

performance  of  ^744i  thc  following  memorandum  was  Ggned  by  the  parties  : 

contridls   for 

chattcli,  or  wlilch  reUtrf  to  tnerchandife,  but  leave  it  to  law,  wh  re  the  remedy  is  much  more  exprdi* 
tk)\l^^  j  but,  in  the  prefcnt  cafe  the  agreement  not  being  final,  but  to  be  xxudc  complete  by  fubfcc^uent 
attjj  a  bill  to  carry  it  inio  execution  will  be  allowed. 

(y^/tyt.^^  i-Zff^  "  Matthczu   Lljlcr  and  Jshn  Cooper  hTiVt  agreed  with  Jofeph 

^     ^  if  Suxton  for  the  purchafc  of  all  thofe  feveral  large  parcels  of 

r//yy^     ^f  **  wood,  confining  of  oaks,  aflies,  elms,  and  afps,  which   arc 

\     '  **  numbered,  figured,  and  cyphered,  (landing  and  being  within 

^f^yUc/^,'  /O^f^-  ^^  the  townfliip  of  Kirkbyy  for  the  fum  of  3050  A   to  be  paid  at 

^    -     ^  ««  fix  feveral  payments,  every  Lady  day   for  tlie  fix  following 


/;;tJp^^Ji'iiy^'i^^^^'^^^  years ;  and  L]]l^r  and  C</>per  to  have  eight  years  for  difpofing 
'y^^      V^  J^^y^^^^^^  ^^  ^^^  fame;  and  that  articles  of  agreement  Ihall  be  drawn 
^     '^    — *  /^^A  *'  and  perfe£lcd  as  foon  as  conveniently  can  be,  with  all  thc 
^y^>^//,  t^  t^riZ^ ' ««  ufual  covenants  therein  to  be  inferted  concerning  the  fame/* 
/e/^   iJ^i^crr:^-^/^^^^'^^  were  two  parts  of  the  agreement. 

^   ^-^  ,  The  plaintiff  figned  one,  and  the  defendants  the  other ;  one 

x^^3/c/ilAy''^^^^^^^2.%  left  in  the  cuRody  of  the  plaintift,  and  the  odier  in  thc  cuf- 
(2/^ ^is/z^^'*  *^^^ody  of  the  defendants. 

J      The  bill  was  brought  by  the  vendor  for  the  fpecific  perform- 
ance of  the  agreement, 
'^  Lord  Chancellor^  upon  the  opening,  faid,  he  did  not  know  any 

~^      .  Inftancc  of  a  bill  of  this  nature,  v/hcre  it  is  a  mere  chattel  only, 

0^f^{y/€/^^^^^^i^^  nothing  that  affefts  the  realty. 

y^^^yfj/ii/   ^/.        T^at  a  bill  might  as  well  be  brought  for  compelling  th^  per- 

I_     '  ibrmancc  of  an  agreement  for  the  Hde  of  a  horfe,  or  for  thc  fale 

of  ftock,  or  any  goods  or  mtrchandife. 

^*^  J"'I''P^^  J^h^^  ^^^^U  i"  ^^*^  verfus  Rutter^  i  P.  JVmi.  570. 
decree  a  Ipccific  performance  in  the  cafe  of  a  chattel,  but  Lord 
Macclesfield  revcrfed  it,  and  it  has  been  the  rule  of  thc  court  ever 
fince,  not  to  retain  fuch  a  bill. 

The  proper  remedy  is  an  action  at  law,  where  you  may  re- 
cover damages  for  thc  non-performance  of  the  agreement. 

Thc  defendants*  counfe!,  to  fliew  the  impropriety  of  fuch  a 

bill,  and  that  the  parties  ought  to  be  left  to  law,  cited  RolPs  Re^ 

/o/V/493.  7i\u\LaUlj*s  172. 

[  3^4  3  Upon  hearing  what  the  plaintifTs  counfcl  could  alledgc,  in 

•   order  to  take  ihis  cafe  out  of  thc  general  rule  of  thc  court.  Lord 

Chiiucelhy  dcllvtred  his  opinion  as  folio v.s  : 


Ae  Time  of  Lord  Chancellor  IlARDWicinu  384 

Tal  qiieflion  is,  as  to  the  decree  for  fpecific  perform-     Buxtout, 

lis  divides  itfclf  into  two  fubordinate  ones.  «T*jt. 

icther  the  plniiuItTis  intitlcd  to  fcek  his  remedy  in  a 

lity  for  a  fpecific  performance. 

,  whether,  as  to  the  merits  of  his  cafe,  he  is  intitled 

cree. 

:  fird,  I  am  of  opinion,  that  this  is  fuch  an  agree-* 

;li  fjT  a  perfon.-l  elnttel,"  that  the  plaintiff  may  come 

:  a  fpeciiie  perfornvnice. 

rc,  in  general  this  court  will  not  entertain  a  bill  for  a  ' 

ormance  of  contrpa^i  of  Hock,  corn,  hops,  ^c,  (i), 

are  contracts  whicli  relate  to  merchandise,  that  vary 

D  different  times  and  circumftances,  if  a  court  of 

d  admit  fuch  bills,  it  nr^^Iit  drive  on  parties  to  the 

f  a  contraft,  to  the  ruin  of  one  fide,  'when  upon  an 

:  party  might  nut  have  p.*id,  perhaps,  above  aJhUl'wg 

I  the  court  have  always  governed  themfelves  In  this 
1  leave  it  to  law,  where  the  remedy  is  fo  much  more 

cafes  of  contrafts  for  purchafc  of  lands,  or  things 

0  realties,  thole  are  of  a  permanent  nature,  and  if  a 
:s  to  purchafe  them,  it  is  on  a  particular  liking  to  the 
;  cjuite  4  different  thing  from  matters  in  the  way  of 

t'evcr,  notwithftanding  this  general  diftinflion  bc- 
[lal  contracts,  and  for  goods,  and  contrafts  for  lands, 

1  indeed  fomc  cafes  where  perfons  may  come  into 
iou,ih  merely  perfonal,  and  the  plaintiff's  counfcl 

cifc  in  point,  Taylor  verfus  Nivi/If  (2). 

for  a  performance  of  aiticles  forfale  of  eight  hundred 
to  be  paid  for  in  a  certain  number  of  years,  and  by 
t  and  a  fpecific  performance  was  decreed. 

of  contracts  as  ihefe,  differ  from  thofe  that  are  im- 

be  executed. 

!  fevcral  circumftances  which  may  concur.  E  ^85  ] 

lay  contract  for  tlie  purchafe  of  a  great  quantity  of 

ihip  carpenter,  by  reafon  of  tlic  vicinity  of  the  tim- 
s  on  thj  part  of  the  buyer. 

art  of  the  ftller,  fiippofe  a  man  wants  to  clear  his 
er  to  turn  it  to  a  particular  fort  of  hufcandry,  there 

anfwer  the  juftice  of  the  cafe,  but  the  performance 
icl  vA/p:r.r, 

fe  of  Jo.b/t  Duke  of  BiwhingJ^mJhire  v.  7 far  J,  a  hill 
for  a  fpecific  performance  of  a  leafe  relating  to  j^Ium 


r^Uv.  7?7.rr,  I  P.  IV.  570.  (2)    Vfiff  Celt  v.  Nrffn'Z'illr,    7   P.  IF. 

trrist  hunb.  135.  304.     'DjovttJ'on  v.  Hartouii^   2  Bro,  Par* 

'    '  La.  415. 

'  Worh, 


2>^  CASES  ArgaccI  and  Djter.-n:i;cc! 

B-xT"*-  ".      17".  rL',  an  J  tl^'j  traie  tlitre  f,  vl.'.j'!  u.-ou?(*  l>e  j^ri-alTy  cJaniagcJ, 
*'  ^"''       ii  '.'v?  covcT.a:.:  w.t,  r.ot  rj:ii'.  '.nvil  on  tLe  par:  c-i"  If'iirJ. 

'i'hc  c^'vt;...!.:,  !..y  tl.wvc  :::  d:i:r..:zy:^.  l:;  1  yjt  rJi*  court  cn- 
flTL-ra*  ll"  ll^jy  \:\  :\-.t  :■::■!- ■  i"uvh  :i  (^j.:r:,  nri  :;*!1i«'n  iirtcrwur.is 
v.- .  V : !  i!  :i  ^T  j  : i  ■.  w.  r  i i  le  j  u  U : ^  -j  of  t ■  t c  d  fi-v  a i ui  il  i y.- vt  fore  dc  creed  a 

'i  !■:.  i^  :.,:y...::.::i.;c..  l!:>^  1:1::-  IrrA  ;  t!.c  n".rr::ornndi:ni  .-ipptMrs 
1:  :  :u  b-:  il.j  Tir^ji  coin:.:::,  Ll::  l\  to  be  ir.Lidc  c??^i-v'j:c  by  fubfj- 
qi:?!il  "^!i^■:^•■, 

I 'j',»  t'  vi'^tuil,  \\'..:i'-,».;  nt  i.;\"  t!:e  jTtinti.T  woiiLl  not  Ji::vc 
L  \:n  t'l.i  :i;:j  was  :.;;  i:  .:vjr.yy.r-:  ;:  j.-:v:-::c:-r. 

S 11  ;:■ ;?  i u*  t  wo  p.:  i  r  i :  r  •;  1  ■ :  -  n ! .'  ♦- 1  •  t  •  r  j :  - 1  o  a n  ;:  'ir^c n i c  h  t  n y  uicli 

:i  n"j'f'!VKiT.iTiil'jiii  a.;  i-  iii  tlie  v?'^^"''-  ^".il^,  to  cuvv  on  <i  tr.'t*lc  to- 

jr.i!;ii-,  and  tlut  it  llr.uLl  hz  Ipfciirjd  in  tJic  n:cmor:i:idum,   il'.::c 

arl:jU:s  lIiou!d   he  tln.vri   prirfu mt  to    it,  and  brrforc    tr.rv  arc 

dr.iwn,  one  of  t];e  riiiiios  f*it  •;  oif,  I  ihoiild  be  of  op:n:cri,  upon 

a  bill  brought  by  tlic  ithjr  i:i  :l/is  court,  for  a  fpecilic  perforn- 

uiicc,  that  not\virit^r:jn.il:iix  it   is  i:i  rj.'nion  to  a  chatlwl   uiteiL-ll^ 

yet  a  fpjcific  p(.rf'n'?nafiee  ou;;iit  to  Ik:  tlecrLcJ. 

'Htc  cmr.  tn^^t       ^^'*  ^*^^  circa.i'. 'lances  of  the  prcfent  cafe,  fu.^h  a  bill  ought  tn 

fowcisiiiwiiK     be  critertainCil,  but  at  the  fame  lime  I  w'xW  add  thaL  courts  ought 

P'/Jt  M.r:/       jjj  weyi  v,'::h  \:vj^t  nieety  cafes  of  this  kind,  before  they  dcicr- 

cjCrs  of  th.s  .  r     i_-it      ^  I  •     •  1-        I     1  »  ' 

kjnJ,beiorfthry  nuuc  thc  Dili  pro;HT,  v»ic:e  It  IS  a  mcrcpcrlonal  chattci* 

determine  '.he 

bill  proper,  where  it  is  a  mtic  peifmal  chattel. 

5>ccondIv»  If  tlic  pbrniifFon  tlie  merits  of  the  cafe  is  iiititled  to 
a  deeree. 
rueryap-rpiTK-nt       *i\uihing:   I.^  more  tilablifiud  in  this  court,  than  that  evcrv 
«ivK*r»>  lie  r  --  '^evecnu;rit  of  ihio  Liiid  ouglit  to  bvi  certain,  fair,  and  jufl  in  all 

iiih:^  fair,  .inu.      1'^  pilFtj* 

iujl  ia  uU  i'3 

I^Si,  or  tluj  CjuiI  will  :;:,■.  d:crcc  z  f^'cclfic  peiJbrn:.i:ice. 

t  *3S^  3  ^^  ^"y  ^^  ihofe  injirriiif-nl?  arc  wnntl::^  in  the  cafe,  this  ccurt 
will  :n-r  decree  a  fjiccllio  pcrfv^rmance. 

Fcr  it  i:>  in  the  tlifiielicMi  (»f  the  roerf,  viiethcr  thev  vcW 
d''':rre  a  fpccli'i-j  performance,  b(  oaiife  lahci  wife,  ns  I  fji!  bf- 
fo:e,  a  (jecrce  m^Iit  be  liiatlo  whlcli  would  tend  to  trie  ruin  of 
crse  p.-^ry. 

C/"  ^M*.  Tlion  made  by  t'le  ilcfendant**^  counf.I  to  the  dccrce- 
I : :  j;  a  ' .  • . ;  i  i : "  e  p  .•  i  f nr ni .:  n  ■.;  e  \\  a .-.  ;  •; /  ^; vy; ;-/  A' ;; /. .  / .' .. ;: . 

'M:i'  (Ic:'e!"^r.  tipcn  li'e  evi"::nee  of  ""^j/.//  C^'-^er^  f'>n  of  the 
ticfe::..  •'?  <.''/:r,  ili.it  \\\  f..i!irr  ol"-.' rt.l  llie  plai.itilT  2c^,>c/. 
bui  i.'-  i;  ♦ifri'l  on  ;:r.  ■/.  anci  i.vA  l\ii-:Ji  a;ul  CLr/.j  tv.o  lun- 
b^r  nv  r.;!iaijt^,  jj.i.!  v  ;'•..■/.!  ir  at  To  n:i:cii,  ;::id  iLat  this  was  true 
o::}:'-;  fK;:.oiir,  ..'vi  ■  -m?  he  faid  a  ihiii;^  «ij  Lib  henour^  the  *:c- 
Rrici.ir.t  0";;hr  u^  Iu.ii   v.j  i;, 

Aiterwartl.s  ih.  I'.-i', r.i!.:nts  ar;rec.i  (o  i-ive  ;3ns:o/.  for  the 
w.>.Hf,  oi»   the   t^Mii'v^ii  thi-y  had  ci  I'\::zi\.i'  and  CJut^s  J/J:;* 

If 


in  the  Time  oF  Lord  Chimccllor  Hardwicice. 


3' 


If  tTiUbe  true,  it  is  an   ingredient  whidi  will  induce  a  court     rvxTv  v. 
oF  equity  not  to. decree  a  i'pccifie  performance,  for  it  coines  cut        -Li^tak, 
now  that   Fenwick  atnl  Qirur  did fioi  fit  /my  grcatar  valiuit'ion  ihin 
2500/.  up:n  th'j  timber^  and  i Ins  rn'ifrcpycjDitatkii  was  the  groujid 
whtch  induced  the  defendants  to  co;ne  into  the  ai;recmcnt. 

This  fact  is  very  particularly  put  in  illue,  and  yet  the  plainlifF, 
^vll:^  examined  Ohey  and  Lis  ^vife  ihat  were  prefent  when  this  dif- 
couvfc  pafiedj  do  not  iiflc  them  as  to  this  i'acil. 

'Inhere  is  nothing  inconliflent  therefore  in  their  dcpofuion 
from  CcopiT\, 

The  next  point  is,  as  to  the  preparation  of  the  articles. 
Whether  there  are  defech  or  cmiifuns  which  ought  to  have 
been  inferted. 

Jt  has  been  infiftcd  by  the  defendants,  that  they  would  have 
had  the  ufual  claufe  infertc<i  in  the  anielcs  rcla'.irsg  to  the  buyer'* 
horl>ri>  being  permitted  to  graze  on  the  hmd,  where  the  timber 
ftaiid-^,  and  iikcwife  would  had  a  covenant,  for  indeir.r*ifyin^ 
the  defendants  in  falling  the  timber,  becaufe,  as  it  grows  in 
licd^:^c-ro\vs,  one  fide  belong3  to  a  ftrangcr,  but  the  2)lai;:lifi're- 
f  jfed  it. 

Tiierefore,  if  it  is  mod  ratural  to  fuppofe  it  would  fall  on     [  307  ] 
tlr.it  iivlo,  the  defendants  ought  to  have  been  indemnified   from 
aclions  v.Iiich  might  have  been  brought  for  a  trcfpafs  on   the 
Itrargcr's  land. 

liut  then  the  counfel  differ  as  to  the  cor.ftquenccp. 
The  pbijitiiyinfifts,  the  articles  ougJit  to  be  fcnt  10  the  J.Iaf- 
tcr,  to  lee  if  there  are  ufual  covenants. 

I:i  cafe  of  land  the  plaimirr's  counf^l  w(«ul<l  have  been  right. 
Eut  a  perfonal  contract  ii;  quire  di.I\  r^:^*,  becaufe,  wlicn  the       '  • 
c^cfend.mtD  faw  that  the  pi.iintitlwunid  not  imert  thtfe  covenant;., 
they  had  no  occafion  to  w  ilt  tlie  event  of  a  Chancery  fuit,  bur 
niigliC  go  to  another  market  tu  fapply  thcmfclves. 

Upon  the  wi>ole,  I  am  of  opir»ion  the  bill  muft  be  difmifJed, 
and  if  it  was  to  be  dlfmilicd  upo'.i  th:  mijrtprtjentahon  it  ought 
to  be  wiili  coils :  but  what  I  would  propofe  is,  tirat  if  die 
p1ainli:F  v.'ill  confent  to  give  up  the  agreement,  I  will  illfciis 
it  %vithout  cods  5  but  if  he  will  bring  an  aclion,  then  with 
coll  ^. 

'i  he  plaiiraJ  waving  the  agreement,  his  I^ordfliip  decreed  ac- 
i,ord:ngly.  ^^  .  ; 

Birmy  verfus  Eyre^  July  22,  1745.  ^^  --v     Cafe  i^tS.^r 

nr\i{  Eonly  matert;d  queflion  upon  the  rehcarln;!:  vras,  whe-  ^.,         ,    .- 
i      llier  tiie  Jicir  at  law  is  mruled  to  cojb.  luixv*  a  biU 

tsun  tm^  nunirt.'fK,  znd  '"he  hvir  at  l.iw  only  crofs-cxomiues  the  witaeflcs,  he  is  ini'ulcd  *«  L*  .\.it.,,  l>uc 
if  Cj  e;;^-.  u-.^cr  Eiic  will  he  iiuil  r.oi. 

Lord  Httrdiuiih  laid  down  tlic  followlnL'  ;:encral  rules  t 
That  if  a  dcvifcc  hrings  a  biJi  jnerely  in j^itff^tiawi  rd  Jijamrhm^ 
aiul  ilic  heir  ui  L\v  dujs  noLhii'g  more  ilua  cruls  examine  the 

wiuielies. 
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B»irxvT.    witnefles,  who  arc  produced  to  confirm  the  will  he  xs  xntltfci 
^*"'       tohiscofts(i). 

If  he  examines  witneDes  to  encounter  the  will,  then  he  IhalT 
not  have  his  cofts. 

'I'liis  is,  where  tlie  bill  docs  not  pray  relief,  or  is  not  brought 

to  a  hearing. 

A%  an  heir  has         ^^^  whcn  the  caufc  is  brought  to  a  hearing,  if  the  heir  atbw 

a  right  to  be  fi-  Iias  an  ifluc  dircftcd  to  try  tlie  will,  and  the  will  is  cftablifhcd, 

fi  ftca  how  he  is  as  he  has  a  right  to  be  titiified  how  he  is  difmherited,  he  flail 

^1  fin  hen  ted,         t         i.'         ji 

though  he  I1.1S       ^^VC  his  colts. 

an  iOuc  dirrftcd 

to  try  it,  aiivi  the  wiU  is  edibllfiied,  yet  he  /hall  Lave  his  cofts. 

...    f  .  /• .  *  If  he  fets  up  infanity,  or  any  other  difability  againd  the  per* 

up  a  Jifibiiity      fon  who  madc  the  will,  and  fails,  he  (hall  not  have  his  cofls  [2.) 

y^iUnft  the  pcr- 

loii  who  nude  the  will,  and  fails,  he  AiaII  uol  have  hi;,  coils. 

The  court  wiif        But  it  muft  bc  a  very  ftrong  cafe,  which  will  induce  the 
en7idri"^riie^  couit  to  givc  cofts  againft  him,  as  fpcliation  or  fccrcting  the 

<.t"  fj'oli.uion  oc      Will. 

f-cretinsota  I  (hould  h?.vc  dccrccd  t!:c  clcftncbnt  the  heir  his  cofts,  not- 

*^j- '#   j,g  -.    withilanding  one  wiincTb  has  fwoin  p<Titive]y  to  an  attempt  <^^ 
*■     "^  concealing  llie  will,  becuufc  it  ib  as  politivdv  denied  by  the  CL^' 

ft-ndant's  anfwcr^  but  ilien  it  appears  iii:c\viic,  tliat  after  tl>* 
heir  was  intornu'd  that  the:  will  w.is  \n  tl-c  li.iiiJr:  of  a  particul^ 
pcrfon,  he  wlwx.  and  took  out  aciir/miit ration  upon  the  01  ^ 
ufaal  on  thoiV  occafionv^,  witho»?r  ever  making  any  inquiry  afc*: 
li)c  ptrfon  whom  ho  was  informed  by  IcttLr  liad  the  will  in  l^ 
ciiih>dy. 

This  is  fucli  an  improper  beluvlcur  in  the  heir,  that  I  will  r=  * 
give  him  his  colt -J. 

(0  L-rwlih  V.  LUuIrb,  2  r.  W.  2^5.  {z)  n.:j  irelb  v.  C^-rr.'iTf,  ante  s  r  ^ 

Cufc  129.  J-j-'-'i  vcifri  SirlJ.i.n:,  CJJ.li'r  29,  I  746. 

Til  E  M:l  v/,;s  l.roiight  lo  oarry  v.n  \v^v^\:ivtui  into  cxccut**-^ 
for  a  \j.:\i:  cf  a  ln)u:l.'  <iiirii;;  tlic  lii'c  of  ilie  dcfuiilan  ' 
r:cjr.;i:.<;«...''.-.i:-  wlt'e,  whicb.  ^\\i^)  L^Meil  bv  ilu-  ikicc^lanc  cl;t:  li.-;iur  only:  isp^ 
v-;M.i-.i  :.-.:'j     ,;.^.  I'-j^  of  ilie  ri^'xcmciu  il^c  plaiiuilf  v.;n>  to  pav  .1  vent  of  iil^ 

Hi, :.-.:..  w.:I.,  v.K.)  by  V/j  i:if..:-;  1.  llil.-  :*.  o;:^n:  r-^  b:'  :•  (:\-.  i.T  'Vf  i^iTcnr-ir  th;jt  ihe  tfn:!nt  (h  ■■^^^ 
p.iy  il.r.  r  ..;  t..  .ii  i.;"  i-x.  ,  J..^  \  :Jr  :  .•  '.j  v..  .^  •-?'.:  ':,■  v  aw.i-  '■.,",'..:,  \v.:y  i  lu  ij).:kc  jt  lo,  anJ  *^' 
iViVvl  .s,  u,  :.  vi.ic:u.  .J  Ih  w  :....  •...,::  .  :"  "..i.-  .-.i;-  .;.;..:•..  V  .- :  j  ..i...- a^hr  t:  b:  *:>.;.•  iJ,f~'  ] 
r/**-.  /..i  .H/;  ^»^-  ;i.Jy'.«,,  ;2*-  .^;■   J  .   .   ^.^'.:  '*  i..:.     'w  .:...y.:  .._/  ..'  r^  -u.rj  r-j  t'j.\-:Kn  fj  jjjf.i}:.  ^^' 


J^m>it.* 


The  d^u:..l.i:u  infi'ds  by  his  apfwer,  tJiat  it  ought  to  h^''^ 
been  irileiu.i  i:i  ilio  a:TtLm<.r.t  t!i..:  ;!».:  tv.-nant  (lionld  pay  tJ-^ 
xcat  dear  ol  ra-Av.-.-,  b.u;  ;h.  pi*in:i:i'  iiiV.ii^g  wu:cen  the  ai;rcc' 

mCJir 
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limfelf,  and  omitted  to  make  it  clear  of  taxes,  and  that     Joynei  v- 
fendant,  unlefs  this  had  been  the  agreement,  would  not     S^^tjiam. 
unk  the  rent  from  fourteen  pounds  to  nine  pounds,  and   ^  S>^^ 
I  to  read  evidence  to  Ihcw  this  was  part  of  the  agree-       "^  ^^^^^5^"*-' 

:  plaintiff's  counfcl  infiRed,  that  the  defendant  ought  not  ..-    ^      /.^^ 
admitted  to  parol  proof,  to  add  to  the  written  agreement,''  "2?    J^y^ 

is  cxprefsly  guarded  againll  by  the  ftatute  of  frauds  and  ^      '     j  ^    ^  ^ — 
ies. 
:  cafes  cited  for  the  plaintiff  were  Chencf^  cafe,  5  Co.  6%. 

Sehvirt  vcrfus  Brciv/tf  Ctif.  in  Lord  Talbot* s  time^  248. 

the  defendant  was  cited  IFalkcr  vcrfus  Walker ^  December^     C  3^9  1 

th  and  nth,   1740,  before  Lot^  Harcku'ukt:.      {Vide  ante 

jitL  Ccifcy  ()2.pij,  (;8.) 

tn  Chancellor, 

rrmirrcd  tliis  point  to  he  debated  at  large,  becaufe  it  is  dc- 

n  tlic  caufc,  for  I  am  very  clear  this  evidence  ought  to  be 

s  has  been  talccn  up  by  way  of  obje£lion  to  the  plaintiff's 

:  conft?.nt  doftrinc  of  thi:*.  court  i?,  that  it  is  in  their  dif-  In  the  d!fcret:en 
I,  v.'Iiciiier  in  fucli  a  bill   they  will  decree  a  fpecilic  per-  «*^^»'» <=<>""» 
ice,  or  icave  the  plaiiitiit  to  hi;j  remedy  at  law.  ^iil  decree  a 

f^ccificpcrtum- 
ancf,  or  leave  the  iilaintjff  to  hij  rcn;cJ>  at  l-u". 

Vf  has  not  the  defendant  a  rl-ht  to  inriu,  e>^.T  on  account 

^miiFion,  mlltake,  or  ir.iL..',  ilut  tliu  plai.uiii'ih.iU  not  have 

fie  performance  ? 

.  a  very  common  d:fcr.:!C  in  this  cmrt,  ar.d  th.cvc  is  no 

but  it  ou^ht  to  be  rccciv.*!,  and  quite  ci]\m1  whcdier  it  i;s 

1  on  as  a  miftake,  or  a  fiMiul. 

ppears  the  agreement  wa^  ilr.r.vn  and  written  by  the  pl^In- 

nfclf;  ^le  defendant  too  ca-.iot  write,   but  ir.  a  rnr.yhunr.n 

if  there  has  been  an  oniiliiun,  l]ir:uld   not  i!ic  dilen^iant 

ic  benefit  of  it  by  way  of  objcClion  to   a  fpecific  pcrfcrm- 

xc  hive   been  many  cafes   in  this  court,  v/hcre  fuch  evi- 

\r\%  been  adniittCvl, 

pole  an  a^'vcenvjht  Tor  a  mortrp.re  drawn  ^v  t?ie  mcrt'j::v:€c,  ^-^^'^W^  '" 

»  {*    .  .  ^        ,      1  '  *.  ^      '    ?.i    ,;:  ■'::n-nthir 

)rtgiigor  being  a  nraiklnvan,  and  the  mortgag^.e  onuts  to  anurr^'s--  >mir* 
\  C'.»vfn;tnt  for  n-dcniption,  r.nd  then  bring.'?  a  bill  to  fore-  ty  irfvn  a  cove-         t 
fliall  not  the  nicrti-:i;;or  br  at  libertv  to  iu!:il  in  this  court  l-','!' Vv"!l!;!!;^ 
cading  evidence  to  liiew  the  omiilion  ?  j^  >.-'.;  ihjit  be 

read  evidence  to,fli.".v  i..j  uiailiio]. 

in  a   cafe  which  has  happened,  of  the    mortc[a;]:e  bjin?  ^  fnorti^ass 

,        ,  1  i    1  11  *^^«vv'n  m  two 

ni  two  deeds,  one  an  ablolute  conveyance,  the  other  a  j,.j.,j  ^  ^^^  ^„ 

abloiu'e  convcy- 
e  other  a  defcafioce,  which  murt^igce  omics  to  cxacutc,  tlie  jnost^^tjor  /hall  be  admicieU  m 

dcfcafitnc^'. 
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jcKvis  V.     defcafaiicc,  and  the  mortgagee  omlrs  to  execute  the  dcfcafancc, 
iiATHAM.     ji^g  mor:-ai;or  ihall  l>-  .uimiM'.-a  to  ll.-  v/  the  rniftake  (i). 

.Suppofc  the  d  r..nu.iiK  !;i.i  hccn  tiij  niaintirt',  and  had  btouglit 
ihc  bill  h>r  a  fpcjlfic  i)oir.)r:na:icc  ci"  :iic  ;ij;recn)ent,  I  donotfcc 
but  he  Plight  have  been  .lilowcu  ihc  benefit  0/ difclofiiig  this  to 
the  court, 
r  nQQ  ]  Kccaiifc  it  was  nn  aj'jcemer.t  exccutr.ry  only  (2),  and  as  in 
Ici^fcs  there  r,:c  al'vv.iys  covciiv.ts  rjLiiin^  to  taxes,  the  Mailer 
will  inijuiic  what  rhc  agreem'.:u  was  iJS  to  taxes,  and  dicrt- 
fore  the  proof  i)tT.v?d  here  is  not  a  varlilioa  of  the  agreement, 
but  is  cxi)Un»cUory  uiily  wh.u  thofe  taxes  were:  I  am  of  opi- 
nion to  aiiow  tliC  evidence '  of  the  crriHrion  in  the  leafc  to  be 
lead. 

(i)  Walker  V.  iruywr,  ante  2  viil.  99.       (2)  I'iU  Rondeau  v.  IJyaff,   3  Bn.Ck. 

Rep,  154. 


Cafe  130.  rnimUnnJ.dmxcxiws  Bramlj  Ncvemher  ']j  ^lA^^* 

i.wjir.uo.s.c.  '"y^  11  E  tcftatrix,  who  w?s  tlie  mother  of  the  plaintiff's knt 
f  •  hy  lur  will  J[  j^  ,,^j  .^^^j^  ^j^^.  ,i^.f^.n,|.,„t,  bv  two  veht3rs,  bv  her  will  fays, 
l."ui  ,  Cv.  to  A  it'-'viii:  my  houic,  ot".  to  my  Ion  K.icrt,  ^the  planuitt  s  n»p 
nijiui  K-joi,     band  3  and  hi. »   hJ\\\\  aud  alH-.-ni  forever:    anJ   ii  t\ye   he  f-A 

a'l  T  hi",  iit  i»s  t    ■  ^       ^      j-    •      i  '  i  •    i  -^i      ^   '.'•        \  m\t* 

a'.JaiMi'ir,  ior      '-''«/'/^^''  'i'  i*'<*  .'*'   ••r  /;;.■.•/.";-/.".■,  r^;.'/  UKm.nruiU  rr  ivitpout  ^/i^',  i^™' 

ewij-indiiicifa  //  /5  u\ j\n  Iliiny  [the  iUjhidatit)  and hL  Ldrs. 

hv  thill  Hipp-  M 

I..'  J:f  ir.  i.jH  nil-^o-'iry,  iiml  u-'ir  ir;".-  J,  cr  vv'-.h-^'ut  ilTii'*,  I  givr  it  to  -ny  fjn  Harry  and  bU  hrin.   ?• 

tff.re  t;  t:  •■  -  .v.  v  o  .y  - i . :  r-  ■   .  .  .:.:^£(n<i  rf  v\  b-:ri'  ■  .'j  .-.•.;'  tV.'-i'-j  i-.;  M,n(,ri:^,  and  the  ijUi^  vf»^ 


T!ie  nv  IJ^^^  (lied  f)on  after  ihc  ma<!f?  the  will  ;  Rcherf  raffff 
r^/  and  married,  but  died  withcut  iiiuc,  li.txin^  Itit  d^bts  bf 
l;'e^.i.iLy. 

Tiij  Cifcs  cited  r«»r  the  cK-uMulnnt  M'cre  SzrJe  verbis  Gerrr^t 
(.'?■;.  I\i:z.  c:iK),  ir(,(;i'r::d  wtIus  Gl.'f.^f ryhc^  2  t^^rm  35^^* 
H:-':<ry  virYns  C.'/r///,  I!,  r.  i6'^o,  See  ^'^v.vr's  .-iwva^. "iiiic 
2^*i'^/£'  2  ro.y«/.  4.     j.ovd  /'L.-.v.v'scaic,  CV(?.  liiiz,.  267. 

J  CRD  Chan'celt.o:?, 

The  q'!;'ilii.n  i>,  IT  ll.is  was  a  dcvife  r.f  an  Ci^;:tc-ta'l  in  If* 
pl.i«nti{i"s  lml').v.Ji,  \vj:h  rcm,-i:ral..'r  (jrcr  loHr!yy\  or  if  a  f-* 
with  an  e:.:  c;:tory  tl-.v!:'":  to  Umry^  on  tiici'e  ccMiin^cncic=. 

I  am  c!--".iTiy  of  o;iinii^n  i].i?>  is  a  fee  wiili  an  executory  tlcri^l 
and  j;,ir»:';d;Ic  to  :-il  iltc:  c.U'^, 

The  (vd\  words  .five  a  tVi- ;  hut  it  ha..  h<xn  faid,  it  mafljj^ 
by  ex[>l.ir..itory  wo.ilo  coniroui-jJ  to  an  eni.i',!  ;  ihc  cjuellioD  iii  ^ 
th.ir  has  Lcc.i  dene.  , 

The  ilcrvinlant's  '.-oinifd  f.iv,  i'..-,  :-»  n^ike  it  an  rntaiti  *|* 
te{l.>tri\  iK'Cu  h-ivi:  «l.j::c  lin  r:')'.\:  ».l.nn  h.M-:'  laid,  if  R'.bert^^ 
wi. huuL  liia^,  1  j^ivc  i:  10  my  Ion  luirryy  and  all  the  rcftisJ"**" 

(1)  See  the  car,s  ^IkJ  in  ihc  no:c  10  //T.^.!-  v.  reur/::!^  anu  193.  , 

materia 
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itcrial,  andtbatthh  would  have  turned  the  general  heirs  into  heirs    F«amlxnc. 
the  body;  but  infift  ftill  that  what  follows  are  three  diftinft  «^»*^-«*avp. 
ncingeocies,  if  Robert  dies  in  his  minority^  if  he  dies  unmarried^ 
if  ke  dies  without  ijfuc. 

Should  this  condruAion  prevaili  had  Rohert  married  and  had 
lOi  and  had  died  under  age,  if  there  are  three  feveral  contingen*       [  391  J 
s,  the  cliild  would  have  been  difinherited,  and  the  eftate  gone 
er  to  another. 

This  would  be  contrary  to  the  meaning  of  the  will,  and  all 
I  "rules,  which  endeavour  to  make  a  conftru£bion  agreeable 
the  intention  of  a  tellatori  which  is  in  this  cafe  confined 
R(Aert*s  djjlhg  unmarried,  or  without  iflue,  during  his  au« 
rity. 

This  is  nit  lik^  the  cafe  of  Soule  vtxi}X%  Gerrardj  Cro^  Eliz. 
9«.  and  befides  at  that  time  the  do£lrine  of  executory  devifes 
IS  not  well  fdkled. 

Here  it  is  on«icontin|(Qicy  of  Robertas  dying  under  age,  at* 
ided  with  two  qualijicalhnti  of  his  being  unmarried)  or  dying 
thout  iflue,  "  > 

The  word  or  lias  a  reference  to  ,the  dUerent  qualifications 
It  may  happen  during  the  minorky,  which^  are  all  tied  up  to 
ihr/'s dying  underage;  and  though  the  eiprelSon  unmarried 
s  unneceflary,  yet -me  mother  intended  to  exprefs  her  deCre^ 
\i  if  he  married  under  age,  the  eftate  (hould  veft  fo  as  to  in* 
e  the  wife  to  dower,  therefore  is  different  from  Lord  Faux^s 
c  in  Cro,  E/iz.  267.  becaufe  there  it  appears  by  what  theref- 
or clearly  exprefled,  that  he  defigned  by  the  words  to  make  the 
dil  fentences  fo  maHy  contingencies. 

But  it  is  not  a  general  rule,  that  a  disjunffiim  at  the  end  of  a  A  disjunaivt  at 
iodfiiall  make  all^B  preceding  fentenccs  disjundiives,  if  the  ^^^^^^  '^' 
Bniion  appears  ajeiftft  it.  j^akc  au  X 

^  precedent  fen- 

tencetib  if  the  inCcntioD  appears  agafnfri^ 

(J^n  the  whole,  I  think  the  eftate  is  to  go  over  only  upon  one 
itingency  of  Roberfs  dying  during  his  minority,  fubjedlto  the 
iiificalions  of  his  being  unmarried,  afd  without  iflue  at  Tiis 
ith ;  and  confequently  the  eftate  vefted  in  the  plaintiff's  bnC* 
ul|  upcn  his  coining  of  age,  and  is  fubje^  to  his  debts  Q^ 
Xialty. 


»J  Philltf»si  verfus   Confantia  Phillips^  alia^Jktuilment.     No*  Cafe  13 1, 
i  vember  6,  1 746«  ^ 

J^R.  E^iBniji  on  behalf  of  Confantia  Phillips^  moved  to  re-  The  covrtmade 
r£  fer  td  db  Mafter,  to  whom  the  cau(e  ftands  referred,  J^^  Mlft«"th' 
tSdavit  of  her  folicitor  for  impertinence,  it  being  full  of  Jaaavit  oVthe' 
fla/ifa  Phillips^s  going  t^  mafquerades  and  balls,  and  was  piaintiff**  wwn 
fcmthe  courfc,  oi  the  inquiry  before  the  Mafter,  about  hia  ^^^^'J^^  *™" 
ofcofts.  -^^ 
foum.     ^  A:  a  #        Mr. 


^^ 
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PMittifi  V.  Mr,  Baron  Claris  fitting  for  Lord  Chancellor,  femed  to 
pMt&iiri.  dQ^bf  whether  it  could  be  done;  but  Mr.  Evans  informing 
him  that  then  had  been  fuch  motions,  Afr.  Baron  Clari  alkcdthe 
regifter  Mr.  Rainsford  what  was  tlic  praftice,  who  faid,  there 
had  been  fuch  orders  ^  and  upon  that  Afr.  Baron  Ocrk  dircQcd 
it  accordingly  (i). 

(0  Rei.  Lib.  B.  1746.  fol.  11. 


Cale  13a.      JFiry7quyerfus   The  Earl  of  SikrborGUgi,  Novmber  xj,  1741^1 

O  R  D  Chancellor  faid,  that  where  a  fum  of  monej  in  | 

truft  is  already  laid  out   upon  a  real  fecurityt  and  aw  1 

r  '■  '^      r>  '^    wards  the  faid  fum  is  laid  out  by  the  truftees  upon  another  efta|i^ 

J^^''^      r'  '  i^  '*  ^  very  different  cafc^  and   (lauda  upon  ^ry  different  pnn-^ 

'^   y^  f/^' I  y/-^/''^  ciples,  than  where  a  fum  of  money  h  intended  to  continue  as  L 

/     /  M .  1^    It  is  in  the  hands  of  truftecs,  and  they  hy  out  that  fum  tf  I 

'    ,     /^'^V;  ^  /     ^^  purchafc  of  an  eftate  ;   becaufe  here  the  nature  dffcj 

fut^'*^^     «  '^         A'      P^op^rty   id  altered^    and  it  is  become  quite  another  thiagij 

i?../j'^\  -r^.^ti  '^      but  in  the  former  eafc  the  nature  of  the  property  is  the  (any 


^'      /  ^v-^^'^  fi  *"^  continucsi  unaltcrcti,  though  it   is  tninsftnrcd  to  anol 

-f^c'V-^'     ,.?•'  cftatc(i).     Vide   Ryal  verfus  Ryal^  February  4,    l^39•  J I 

O^''"-^  ^/^.  59. 

1"'"    A  iiiiM  12  not      Secondly,  That  there  is  no  fuch  dodrine  in  this  court,  I 

->^^!^     *n  itnph-d  no-    a  dccrce  made  here  (hall  be  an  implied  notice  to  a  puich 

'^^  "     lhrfci°;^;^e'J'"the  ^^^^^  ^**^  ^^"^^  is  ended ;  but  it  is  the  |icndcncy  of  the  fuild 

:    1^  >f       cauie  ii  ended*    Creates  the  notice  i  for  as  it  is  a  tranfa^ion  in  a  fovereign  ooil] 

\y^  •v^*'  butitisthepea.  of  jufticc,  it  is  fuppofcd  all  people  are  attentive  to  whatf"^ 

//5^.  ^'JhTcrtles  aic  ^'^cre,  andit  is  to  prevent  a  greater   raifchicf  d^t  would 

:J^^/     notice;  for jsK   by  people's  purchafnig  a  right  under  litigationi^  an^  thcttipl 

jf:  ^        -i'  *  tranfiaion    contcft :  but  whcrc  it  is  only  a  decree  to  account,  and«not  l^i 

J^.<^  court  of  jutSce,    »  one  as  puts  a  conclufion  to  the  matters   \\\  qucflioOy  m\ 

fuppdeduii  is  dill  fuch  a  fuit  as  does  affedl  people  with  notice  of  wbitil] 


U  1> 


pafles  there  («).  Thirdly,  No  cafc  has  gone  fo  far,  and  it  wouLl  be  very  is 
^/«y^A  t  /iT^^  convenient,  if  where  money  is  i'ecured  upon  an  cftate,  Si 
^  r^i^i.'hX^j^jj^'  ■   there  is  a  queftion  depending  in  this  court  upon  the  right  of  or] 

y, r ^^  about  that  money,  hut  noquejlion  vilatiug  to  the  ijlo.te^  uptn  VfhidT 

'  rj^-«-*cr  ^<,'^  ^^^^     .^  /V  fecun\L  but  is  tuholly  a  colLittral  matter^  that  a  purchafir  i 

- the  ejlate  pending  that  Juit  Jhould  be   affcfted  with  JK)ticc  by  Itt^ 

,,^\,^^r  implication  as  tlic  law  creates  by  the  pendency  of  aXuit.         ''^ 

Notice  to  an  a-       Fourthly^  It  is  fettled,  that  notice  to  an  agent  or  coutifeh 
^'r.'^y      «e«J  wa/em-*"*  '^''^  ^w/)/(?;v5  in  the  thing  by  another  perfuu^  or  in  anothtf  t^»fA 
y.  .:^V5. ployed  in  the     and ot  another  time,  is  no  notice  to   his  client,  who  cmploys.luM 

^  y  thing  by  another  ^        ^  *         / 

y  yc;  iot\y  or  in  auother  bufinefsi  and  at  aqotj^er  time,  is  no  notice  to  his  client  who  employs  himafanvsil'-. 

^-^'-'^     '  '  ^      '  aftcrwanllS 


.,  (i)  so;/'«Vfv. 

Whornuoody  ante  2  vol. 

483. 

Ota. 

Garth 

V.  ^'"ard. 

ante 

inL 

}19' 

'74- 

•« 

«i 

(5)  ride  Sornl 

V.  Car^nterj 

a  P.  n\ 

ff.a 

in  die  Time  of  Lord  Chancdlor  Hakdwicu*  39a 

ards;  and  it  would  be  very  mifchievous  if  it  was  To,  for    Wokubt  ▼. 
m  of  moft  pradice  and  grcatcft  emiaence  would  then  be  e^***  ^^^  ^ 
.ft  dangerous  to  employ  ( i ).  Sca«io*o»««. 

So  Lozvtbrr  v.  Cmrlton^  mme  2  vol.     fte  Le  AViy  r.  le  Keve,  poft,  646. 
Wrici  V.  H^arrkit  ^"^^  294.  But 


Graham  verfus  Londonderry^  November  24,  174^.  Cafe  133* 

£  393  J 

1 E  R  E  was  a  qucftion  in  the  cayfe  between  Mr.  Cm-  ttamondi  {ivea 
bam  and  Lord  Londonderry^  whether  Lady  Londofiderry^  Se*ho3bM4*i 
e  wife  of  the  pUintiflF,  but  originally  the  wife  of  the  late  ftcher,  00  lier 
mdmderry^  was  intitled  in  her  own  rightj  or  2$parapber»  £'?*''  ^^ 
o  particttlar  jewels  hereafter  oientioi^ed.  c^BdirtTn  a 

gifi  CO  the  fcBA- 
lattafe  of  tbi  wile»  and  &€  it  inUdcd  t0  Aem  la  btt  nra  rigk. 

9  as  CO  diamonds  given  her  by  Governor  AV/ her  httf-  /z^^^^^"---"  -^^_ 
father,  s&d  which  were  a  prefent  to  her  on  the  marriage 
8  fon. 

D  ChancblloRi 

court  of  latter  years  have  coofidered  fueh  a  prefent  as  x 
he  feparate  ufe  ot  the  wife;  and  I  am  of  opinion  flie  is  in* 
\  her  own  right. 

next  qiieftiou  was  as  to  four  diamonds  fet  about  the  pic* 
the  late  regent  oi'France. 
I^^oederry  returned  from  France^  snd  delivered  this 
to  Xady  LmdofeJkr^^  and  faid  at  the  fame  time  it  was  a 
fe^herAr  ^  regent  oi  France. 

is  Be  coifdered  as  a  prefent  froni  the  regeni:  of  France^  a  pretenc  hy 
loSbr  the  fame  isle,  for  being  a  prefent  by  a  (hanger  ftraofer  to  the 
lie  coverture  m«ft  be  conftrued  as  a  gift  to  her  feparate  ^ll^^*"*  Jj* 
lugb  I  do  not  tMMc  it  fo  clear  a  cafe  as  the  other.  be  conftrued  m  a 

f  gift  CO  her  fepa- 

41      lati  ttfe^  4nch  not  fo  clear  •  cafe  u  the  mCtmu 

t  have  been  feveral  cafes. 

Hungerforts  cafe^  which  was  money  appropriated  for 

rate  ufe^  and  decreed  to  her. 

ler  ca^  of  the  late  Countcfs  Cvwper^  before  Sir  Jofeph  ^'l^^f  ^'^ 

jvcral  trinkets  were  given  her  by  Lord  Comtper  in  his  life-  X^^ulxl^t 

j^  determined  to  be  her  feparate  eftatc  (x).  liie-cimeydetfM 

.^  •  mined  to  be  het 

cKes  in  my  time ;  the  firft  was  Lttcae  verfi|s  Ltuas^  fcpw»u  efti^. 
17^8^.1  f.  Atk.  270.  there  werctwo  queftions,  one  in 
of   1000/.  South  fea  annuities,  which  the  hufband  had 
1^  in  the  name  of  his  wife  \  the  other  as  to  jewelsj  C^r. 
The  plaindflTs  wife^s  father  to  the  ^dii. 


(1)  Sed  vide  Ridt^  v.  Pfymmul^  aaiOj  %  foL   105. 

A  a  a  «       I  was 


394  CASES  Argilcd  and  Determined 

GPAHAr4  T.  I  ^;^^as  of  opmioii  (he  was  intitled  both  to  ihc  South-fiait' 
nuities  and  tlie  jewelSf  becaufc  I  confidcrcd  them  as  given  to  her 
fcparatc  ufc. 

The  fccond  cafe  was  heard  upon  the  ipih  of  November  1740^ 
Brinkman  vcrfus  Brmhman* 

Certain  pieces  of  plate  were  given  to  the  wife  immccr»tclf 
after  the  marriage  by  the  hufband's  futher ;  I  was  of  opinioa 
they  were  to  be  coxifidercd  as  gifts  to  the  wife  for  her  fcpante 
ufe. 

Next  as  to  the  diamond  neclclace  that  underwent  fevWal  J- 
terations,  but  mud  be  confined  to  fuch  diamonds  as  were  in  it 
at  the  time  of  Lord  Lkfjo/idenys  death* 

This  is  not  to  be  coiifidercd  as  a  gift  merely  to  the  fepantc 
ufc  of  the  wife. 
Where  abuftjnd       I  have  indeed  admitted  a  hufband  may.  make  fuch  gifts,  M 
eiprer.iy  gii^s  a  >vherc  hc   cxprefsly  gives  any  thing  to  a  wife  to  be  worn  tt 
CO  bVw!rn*a!i      ornamcnts  of  her  perfon  only,  t]|Ky  arc  to  be  confidercd  mcrdy 
orna  iientsof  her  ^%  paraph enuilia^  and  it  would  be  of  bad  confcquence  to  conGdei 
arc*to°b!^'onfi!  ^^^"^  ^^  othcrwifc;  for  if  they  were  looked  upm  as  a  gift  to  ber 
dercd  merely  as  fcparatc  ufc,  (hc  might  difpofc  of  thcm  abfolutely,  which  wouU 
f:ira/h'rj:':a,      bc  cotttrary  to  his  intcntion. 

But  this  will  be  the  fame  tiling  as  to  Lady  LandonJirrfs  t 
tcred,  if  it  can  be  proved  (lie  wore  them  as  the  ornaments  of' 
jrrfon. 

It  is  not  ncccfliiry  to  prove  (he  wore  them  all  times,  but 
upon  birth  days,  and  other  pubU^k  occafions,  which  ic  has 
proved  flic  did. 

I  am  therefore  of  opinion  (lie  is  intitled,  unlefs  the  objeAM 
fliould  prevail,  of  the   alienation  by  the  hulband  in  his  life- 
time. 
A  hifbimi  may       f*or  whatcvcr  j'^wcls  a  wife  wears  for  the  ernamcnc  of  hd 
! iTfc' wca«  for  P«=rf^"»  ^*^c  huiband  may  alien  in  his  life-timc  ( 1 ).  ' 

•hn.rrAmentoi        But  I  am  of  opinion  the  uct  Lord  XW^WfTr}^  did^^  smouiitei 
,  cr  i>cifon.  not  to  an  alienation,  *  i 


The  diamond  necklace  was  pledged  Sfe  a  collateral  fecurkyfai 
looc/.  borrowed  by  Lord  Lofdcrndrrry^  of  Mr.  MiJdieton^  a&dj 
bond  given  at  die  ianiL  time,  which  (liews  it  was  intended  as  I 
perfonal  fecurity  from  himfclf  •,  a  power  likcwifc  was  given  ti 
Mr.  Mtddletcn^  whilit  Lord  Lofuloudirry  was  out  of  Eupani^ 
to  ff'll  the  necklace  for  i  50c  /. 
I.  35^  J  ^^"'^  ^^^^  "^^  amount  to  afjle,  but  only  a  nece(rary  power)! 

Older  to  r^imburfe  jVir.  Jiliddle/on,  when  fold,  his  principal  aoJ 
liitcrel}. 

But  it  v.-as  not  fold,  and  therefore  at  I1I3  death  (lood  only  ail 
pledge.  *!' 

Pie!!ge"^tt!lf  '  ^*"  ^^  opinion,  if  a  hufband  pledges  the  wife's  paraphmaSi 

vthVi  j>arapha-'  and  dies,  leaving  a  fuffieient  cflate  to  redeem  the  pledge,  andpi] 

naihf  .iiid  leaves 

^jTulficientvita-.c  lo  redeem  the  pledge,  fkc  ia  Inticled  Co  have  ic  redeemed  Qtt(  of  bis  f^thaaX  c3tf 

(1)   Symcre  v.  Tre^Iimi^  anu  359, 


in  the  Time  of  Lord  Chancellor  HarDwickx.  39^ 

debts,  (he  (hall  be  intitlcd  to  have  it  redeemed  out  of  the     Graham  v. 
d's  pcrfonal  eftatc,  Lokdondeeet 

r  cafe  of  Tipping  vcrfus  Tipping  in  i  P.  Wms.  730,  is  a  '^^^^f^^^f 
Wronger  cafe  5  that  the  right  of  the  wife  to  paraphernalia  is  paraj>i>ernalis 
referred  to  that  of  a  legatee ;  a  leading  cafe,  and  has  been  "  '\**«  prrfcrrca 
:d  by  the  court  ever  fmce  ( i } .       '  J^.^;;  '^  ^ 

3ofc  Loid  LofidomUrry  had  given  this  necklace  to  a  lega-  Asthedumoni 
cifically,  the  legatee    would  h;ive   been  iniiiled  to  come  J^^Jff^^^  Lad 
is  court  to  have  it  difincumbered,  and  the  right  of  the  Londond^ryU 
fuperior  to  that  of  any  legatee ;  and  tlicrcfore  I  declare  intitlcd  to  an 
intitled  to  tlic  necklace,  and  as  it  has  been  fold  fhe  is  in-  fng°to°the"![uf 
3  aa  account  according  to  the  vsUue  at  vfhich  it  has  been  at  which  it  has 


been  fold. 


(1)  Sudjhn   V.  Corbet, -xtitfc  ^yo* 


Ben/on  Wj^f^  G/i^//j  Novemher  26,  1746.  Cafe  1 34. 

Ibnd  was  given  by  the   plaintiff  to  the  defendant,  ^^o  ^  bond  given  by 
It^as  a  hair-merchant,  as   a  fecurity   for  his  fervice  and  the  plaintiff  to 
lur  in  Flanders  as  an  agent  for  the  defendant  in  buying  ^ho  w^'^^aU- 
liere  ;    d^e   plaintiff  was  to  flay   abroad  till  a   certain  merchant,  ai  a 
and   as   a   fecurity  for  his  performa|fCe   of  the  agree-  fccuriry  for  hi« 
ic  dcpofited  a  hundred  pounds  in   tb^ands  of  the  dc-  |fjJ^'^,*J„  ^Jj^, 

t«  dcrt  as  an  agent 

for  baying  luir, 
wurlty  for  Ks  perft>rjDance  of  the  agreement  depofitcd  lOo/.  in  the  defendant's  hands.     He 
ily  5/.  worth  of  hairj  and  returned  to  England  before  the  time  agreed.     Tbii  pmalty  emnnot  be 
(«^  tecMife  thi:  h  a  hnd(6t  fcrvics  o)i(y,  and  different  frcm  4  nomine  pceooe  in  Itafet  fprevtnl  a 
m  pUmfinr, 

plaiptifF  bought  but  five  pounds  worth  of  hair  for  the  x/^^0,  •>'56*-#*^ 
int,  and  rci^rned  to  England  before  the  time  aglfetd  be-     ^  ^  /a^ 

them.  .    ^  ^  ^  ^^TA^A^^/'jt^Mi 

b'll  was  brought  fdrilfty  pounds  a  year  agreed  to  be  i>4id   vZ/^E*^..  fr*<;^»«^-*^ 

defendant  for  the  plainiiff's  tfotible,  and  alfo  iox  the  _ _^^ 

as  infifled  for  tlie  defendant  this  was  a  breach  of  the  plain-    F  39^  1 

uty,  and  a  forfeiture  of  the  bond,  and  that  the  defen- 

is  a  right  to  retain  the  hundred  pounds  ta  fatisfadlion  of 

lalty  \  and  that  this  court  will  not  relieve  againft  it,  for 

;  dated  damages  between  the  parties  \  and  tbcy  cited  the 

'  Rv)  verfds  the  Duke  of  Beuufort^  before  Lord  Hardwiche^ 

p  1741  (i),  and  likcwifc  compared  it  to  the  cafoii  of /i0//;/<* 

I  in  leafes. 

D  Chakcellor,  ^ 

mot  decree  this  penalty  here,  bccaufe  ihis  is  a  bond  for 

i  only,  and  different  fronr  a  nwiine  panjt  In  Uafes^  to  prc- 

:cnapt/rom  plowing,  bcc^ufc  th^is  the  ftated  damagca 

a  ihc  parties  (ij.  ^ 

Sue  %  vol.  190.  S.  C, .  '         (1)  See  Ajkn  v.  Dcd^  ante  %  vol.  999. 

>   ^  -  A  a  3  ^^  "Nor 


% 


3^(f  CASES  Argued  and  Determined 

Biittoit  V.        Kor  is  it  like  the  cafe  of  bonds  given  as  a  fecurity  not  tode<* 
^^»rpcrfon  ^^^^  *^  revenue,  becaufe  there,  where  a  perfon  is  guiltj  of  a 
It  guilty  oft     breach,  it  is  confidered  ia  law  as  a  crime^  and  this  court  will  not . 
Vretch  of  a  jioad  ycU<ivc  for  that  rcafott. 

given  as  aie<a« 

fity  i*ot  to  dc* 

inud  the  revcntt^i  this  coan  will  not  relieve  agiiiift  it,  becaufe  itk  con6dere4  at  law  at  a  criiHe. 

• 

The  court  la  Here  I  cannot  decree  the  penaltyy^but  mu(b4lire£l  an  aAion 
thU  cafe  yn  at  law  upon  a  quantum  dammficatus^  to  try  h^w  far  the  defend* 
^'^^  anaw    ^^^  '^^^  ^^  damnified  by  tl^  plaintiff's  non^ffcrfbrmance  of  the 

upon  a  fKisfitwn  fcrviC^* 

dtna^eMtms^  to 

cry  how  fv  the  icftntot  has  Veen  damnified. 

Lord  Hardivuhe  recommended  it  to  the  parties  to  agree  It 
upon  the  following  terms ;  that  the  defendant  (hould  pay  back 
only  ninety  pounds  of  the  depofit,  and  the  bill  to  be  difmifled 

without  cofts  of  either  fide*}  which  was  agreed  to  accqpEdiogly* 

■» 

Cafe  135.  LampUj  verfus  Bhwer^  Navemter  tjf  1746* 


each  one  half  of  <<  and  to  their  tfyf^  and  if  either  of  them  (hall  happen  to  ( 
SlriT^^^^Ll  "  ^^^^  *^  legacy  become  due  to  her,  and  have  no  ijpie^  th 


A.  Jf.  Vy  her  jt^^  Hough  by  her  will  fays,  "  I  give  to  my  nieces'  Franeei 
wiUiaya,  I  give  -«  u  Lampley,  the  Wife  of  Lampley,  and  Ann  Blower^ 

¥.  zlf  and'^.V  ''"^oth  in  Barbaiffj^  each  one  half  of  the  produce  of  bank  ftock, 

I  diebe-» 

«i»mn'ii»  «w  -^    -  -    -  thelharc 

t9Mr'^,  ^  ^  of  her  fo  dying  ihall  go  to  the  furvivorJ 

•if  either  Ihall 

happen  to  die  heibre  the  legaQr  became  due  to  her^  ^nd  lta%,t  no  tfii^  (he  Ihare  of  her  fo  dying  Ihal!  go 
to  the  furvivor.  F.  X*  died  be/bre  the  teftaCMX»  leaving  a  fon,  who  hat  brought  hU  bill  for  a  moiety  of 
the  produce  of  the  bank  ftock.  The  words  ttavt  m  ijke  confine  it  to  F.  I./i  ilMVMrg  m  'ffiu  at  the  time 
of  her  death,  and  are  relative  to  any  child  thf  legatee  might  have  ai  her  ucath,  and  thereibic  a  moiety 
of  the  produce  o£thc  Mk  ftocl(  wu  decreed  to  the  foo  off.  /-•  (t). 

^/^^^      //  *10  -y    /  Brbncet  Lampiey  had  a  fon  at  #ie  time  of  the  devifcj  and  died 

'jj,  *^       i^^j^-^      •id  infifted  a  devifc  to  the  mother  and  her  iffue  makes  it  a  joint- 
f^^^^d^^^j  tenancy,  and  that,  as  he  hasJurvivetf  his  mother,  he  is  become 

^^Jii^**^^^     imillcd  to  her  whole  fliarc.. 

nJ^'^^^  ^'*  Solicitor  General  for  the  defendant,  who  is  the  refiduary 

'^'  ^^    '  legatee,  .infifted,  that  the  conftru£li(ui  muft  be  the  fame,  asU 

'    Mrs.  Lampbf  had  furvlved  the  teftacrix. 

Ther€  is  no  bequeft  to  the  anceftor  for  life,  and  therefore  the 
children  cannot  take  by  way  of  remainder,  and  confqguehtly  it 
would  be  contrary  to  the  meaning  of  the  tedator  th»t  cbe  iffip 
iliould  take,  * 

As  it  is  to  Pbth  the  nieces,  and  thlirifliie,  the  vord*^^  can 
be  a  word  of  limitati^  only.  '^ 

In  cafe  (lie  die  ^  feavf  fio  ijise^  nuift  mean  tago  to  iA9 
^gcncrally^  ^ 

(^  The  reaoK  is  referred  t%/W;^  v.  BwJ/t)^  aMtf  z  vol.  80.  t^i. 


in  the  Time  of  Lord  ClianccIIor  HardwxcK£»  39^ 

That  the  rule  laid  down  by  the  plaintiff's  counfel  is  wrong,    Lakfiet  v. 
and  infifted  that  a  devifc  to  A*  and  liis  ifluc,  though  A.  has  iffuc      *'•*'**• 
at  the  time,  is  an  eflatc-tuil. 

Lord  Chancellor, 

Such  a  conftrudion  muft  be  made,  as  that  the  plain  Intention 
may  take  place,  fo  as  it  t)e  coiiHRent  with  the  rules  of  law,  and 
fuch  a  con(lru£lion  may  be  made  as  is  not  at  all  repugnant  to  the 
rules  of  law. 

The  word  iffut  is  capable  of  three  fenfcs. 

In  one  fenfe,  as  a  word  of  dcfcriptlon  to  take  in  jointenancy. 

In  another,  as  a  word  of  limitation. 

And  in  a  third,  as  a  defcripcion  of  the  perfon  in  remainder. 

I  am  of  opinion  it  is  not  tliejfiy?,  to  take  in  jointenancy,  be- 
caufe  the  devife  is  to  thnn  and  iheir  ijfue. 

It  is  true  in  JT/A/'s  cafe  the  word  child  was  conftrued  to  girc 
him  a  jointenancy  with  the  parent(i],  but  that  cctermlnatlon  was 
before  it  had  been  fully  ftttled,  that  the  word  ifluc  was  as  proper 
a  word  of  limitation  as  heirs  of  the  body ;  as  in  the  cafe  oiKing 
verfus  Millings  1  Vfnir,  2i4i  225.  the  ground  of  the  judgment 
in  JVilJr%  caiie  was,  that  there  were  no  words  to  fliew  they  fliould 
take  by  limitation. 

Butin  theprefent  cafe  here  are  words  to  (he^  the  liTue  fiiould    r  ^.oi  1 
take  after  the  death  of  the  mother. 

The  words  leave  no  ijfue^  are  relative  to  any  child  the  legatee 
in^ht  have  at  the  time  of  her  dentli. 

.^f  it  ftoodbarely  upon  the  words  to  A.  and  her  ifTue,  or  to  A. 
and  her  heire  of  the  body,  the  firft  taker  would  have  the  whole, 
«   but  it  is  not  meant  in  that  fenfe. 

**  And  ifeitl^er  efthemjball  happen  to  die  tefore  the  legacy  becomes 
^*'  due  to  her,  and  leaves  no  ijise,  thejhare  of  her  fo  dying  Jhali  go  U 
•*  tbeftarvivor:* 

What  is  the  meaning  of  this  contingency  i 

The  will  was  made  in  England^  and  the  legatees  lived  in  Bar* 
hadoesi  and  the  tedatrix  could  not  know  at  that  dillance  but  both 
might  have  liTuc. 

The  legacies  vefled  immediately,  and  therefore  it  was  intended 
to  fecure  them  to  tlie  ifluCy  if  the  parent!  died  in  the  teftatrix's 
life-time.  ^ 

Suppofe  Mrs.  Lampley  had  died  without  leaving  ifluc,  would  tinJ^nViimit^" 
not  this  have  been  a  good  devife  over  to  the  furvivor  of  the  cionco^.  ^.  if 
nieces  ?  therefore  I  am  of  opinion  this  was  a  contingent  limi-  ^'  ^' *!'***  *']'*• 

.  ,  .  "f  r>/  'CKit  r  I         f     1   out  iflue,  aiid 

tation  to  the   other  niece   Ann  Jilo'wer^  it  JVlrs.  Latnpley  died  the  wboi**  aid 
witliout  iflue,  and  the  whole  did  not  vcft  in  the  firft  taker  y  and  not  tcH  in 
according  to  the  refolution  in  Forth  v.  Chapman,  I  JP^ms.  663.  '^^^^^^"^\^ 
ought  tb  be  conllrucd  leaving  no  ijfue  at  the  time  of  the  death.  the  refuluiionin 

Ctt^fmdM  ought  to  he  cooRined  leaving  110  Ufa:  at  the  tin*  tftbe  duLtb^ 

Tn  that  cafe  it  was  a  mixed  fund  of  boch  real  and  perfonal 
*ieft»tc,  the  prcfent  is  (Ironger,  as  k  ia  merely  a  perfon«l  chat- 
Krl. 

(1)  So  BMfar  v.  Bradfwd^  mu  2  vol.  aao. 

A  a  4  Tha 
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Lamtliy  ▼• 
BLOwza. 

A*  devlfes  to  a 

man  and   his 
heirsi  ami  after- 
ward* fiysy  if 
kclhtUdir  with 
tiu:  heirs  ol  his 
body,  this  con- 
trouls  it  to  an 
cftace   tail. 


CASCS  Argued  and  Determintd 

The  word  leave  explains  the  word  fjue  in  tlic  firft  part  of  d-c 
devife  to  mean  fiich  as  was  left  at  the  time  of  the  dcth. 

There  is  nothing  more  common  than  thit  fiibltquent  words 
dcfcriptive  of  the  contingency  explain  the  former  *,  as  a  devife  to 
a  man  and  his  heirs,  and  aftewards  tcftator  fays,  and  if  he  fnall 
die  without  heirs  of  his  body,  controuK  it  to  an  cdate-tail;  fo 
here  the  fubfequent  words,  if  Ihe  fliall  happen  to  die!,  \ic,  vi 
leave  no  ijfuey  eonfine  it  to  leaving  no  iflue  at  her  death,  and 
not  generally :  his  Lordfhip  decreed  a  moiety  rif  the  produce 
of  the  bank  Hock  to  the  plaintiflT,  the  fon  of  Mrs.  LampU^  ;i). 

(0  Reg.Uh.'^.  1746.  fol.  74. 

Cafe   136.  Darlij  vcrfus  Darky ^   heeemhcr   6,  1746  (1). 

C  399  ] 
A  bill  was  A     B'dl  was  brought  by  the  plaintifF  for  two  Icffacics  of  5c/. 

broufc'ht  by  the  a\,  and  50  /.  left  to  himfcif  and  his  fitter  under  the  will  of 
£H;^^^^^^  grandfather,    and  for  tlie  interell  that   has  been   mad: 

:ctt  to  himfeif '   thereof. 

and  hi^  filler 

under  their  grandfather's  will,  and  i<iit  the  intereft  made  of  them  ;  the  JefenJant,  who  is  esrcuUtf  ta  lHs 
pUinliA^s  f;::her,  infilled  on  being  allowed  105/.  for  putting  out  the  pbiarift'iApprcntice,  and  50/.  tor 
the  maintenance  and  cloithing  the  After,  jtfatbev  canmt  apply  a  l*gacy  left  hy  a  reUtizn  ta  a  ckildit^ 
mahtcfitnce  cfficb  cbild^  nor  tan  be  put  kbn4kt  an  apprentice  -wUb  tbe  mong  arifing/rom  the  Ugicj. 

The 


( I )  The  MaAer  of  the  Rolls  in  Lee  v. 
Pritauxp  3  Bro.  Cha.  Rep.  381.  Hates  this 
cafe  from  Rig.  Lib.  A.  1746.  fol.  263. 
thus.  The  caufe  was  heard  upon  the  ori- 
ginal and  fupplemental  bills ;  the  latter  of 
which  charges,  ••  that  the  plaintift"'s  fa- 
^*  ther  was  a  man  of  no  fubilancc,  and 
^'incapableofmaintaininghimfeif;  which 
*'  made  the  plaintiFs  grandfather  averfe 
*'  to  the  match  ;  but  he  afterwards  con- 
«"  fcntcd  upon  the  plaintiff's  father  ailur- 
'«  ing  him,  that  he  would  not  intermeddle 
•«  with  any  part  of  the  ellate  or  cffcAs, 
•*  he  fliould  after  the  marnagc  think  fit 
**  to  convey  ;  but  that  the  wife  fhould 
"  have  the  folc  power  of  difpofing  thereof 
**  by  wiil^  cr  any  other  mode  of  appoint- 
"  ment:  t!ut  the  pUintilF's  grandfather 
*'  being  poffeiitd  of  the  term  of  looo 
••  ye«:rs  in  ccrt2::i  premiles  in  the  bill 
•*  ir.entioneddiuby  indenture  dated  30th 
•*  Ochbei't  1708,  and  made  between  him- 
■*  M\  and  plaititiff'b  in'.:licr  (though  a 
**  /r.v.t-  cijfrtfi  in  confidcration  gf  natu- 
*'  ral  love  and  allcciicn  and  \\rx  livelihoDd 
"  and  future  fupport  alligu  a  moiety  of 
*'  fa.h  term  to  the  mother  hvr  executors, 
**  «Vc.  to  hold  from  his  clt'i.tare.  I'pon 
■•  ilic  death  of  ill?  g:  :;ndl»ii!jtr,  :hc  plaiu- 


"  tifT^  father  acknowledged,  thit  ll 
*'  had  given  the  mother  poHxr  to  m^ 
<*  a  will,  and  particularly  that  the  fatbtf 
*^  had  by  rn  inllrument  in  writing  22^ 
'*  April 9  171 17  promifed  to  pay  200/.  10 
"  fuch  prrJbn  as  fhc  fliould  by  will  ap- 
"  point ;  a:?d  upon  1  ft  Aug.  1 7 1 5 .  he  had 
"  alfo  give  •  her  a  power  to  devife  loco/. 
*' as  Hie  m.ght  think  fit,  and  had  fob- 
*'  jedled  himfelf  to  pay  the  fame;  upon 
«'  the  26th,  7//W 1738,  the  mother  iD«fc 
"  her  will,  and  gave  in  purfuanceof^ 
**  power  to  the  plaintiff  the  moiety  of  the 
'^  aforefaid  term,  and  the  refpedivefums 
"  of  200  /.  and  1 000  /.  That  the  pliin- 
*'  tiff  delivered  the  will  to  the  defendant 
**  .7.  Darhy  to  ihcw  to  his  father,  which 
*'  he  did :  and  tliat  the  father  haviag 
**  confidcred  the  I'-id  provifion  as  quiie 
'*  fufiicicnt,  left  the  plaintiff  only  ('• 
*'  In  a  bill  filed  ;»gainft  the  t;i:hcr  ia 
"  his  life-time,  ihc  father  admitted  by  his 
**  anfwer  that  he  had  been  informed,  that 
"  the  mother  had  made  .'uth  will,  but 
♦*  fubmittcd  whcthrr  Hie  had  a  power  fo 
*'  to  do  wiihout  Ijis  contciK;  butitdii 
•*  appear  that  he  had  n.adc  foroc  agrcc- 
••  liunt,  that  iV.e  ijiould  have  a  fepaia'C 
••citaiv.     Thg  fpn    T  A.-./^rbv  li^i^n- 

'     '  ••  i\Mr 


in  the  Time  of  Lord  Chancellor  IIardwxcke.  -^^^ 

The  fifter's  legacy  he  claims  by  aflignment  from  her.  P/muT  v. 

fhe  defendant  infills  he  is  not  obliged  to  account  to-  the     ^,^*«'«*;         ^^ 
.ntifF  for  principal  or  intcreft,  one  hundred  and  five  pounds    -*'^<*'^'^^^^*"' 
ig  expended  for   putting  him  out  apprentice,    and   much  "^^^.J^^r-g^^^ 
re  tlian  fifty  pounds  in  the  maintenance  and  cloathii>g  tlic^^^  //^c^^¥>.'^^ 
?r.  —^  — 

[iORD  Chancellor,  ^/zl^^^ 

iVbere  legacies  are  given  to  a  child  by  a  relation,  a  father  can-*        ^ 
make  ufc  of  it  in  tlie  maintenance  of  fuch  child,  but  mull        z  "^  *  ^s*^**^ 
ivide  for  him  out  of  his  own  pocket  ( i ) ;  nor  can  he  fct  him  /.     ^^^^^'C^t^ 
in  the  world,  or  put  him  out  an  apprentice,  or  clerjw,  with  ^^  "^^ 

money  arifing  from  the  legacy,  and  if  he  does  it,  he  (hall  not        • — ^^^ C     ' 

allowed  it,  '  .-  >.  .-^f^fv  r^y  -'  ^(^ 

fhcre  is  another  queftioa  in  relation  to  an  edate  given  to  afwhersan  pftaw^.-^'* 
hand  for  the  llvelifKod  of  tlic  wile,  whether  this  ought  to  be  buS!andt«  th-  "" 
ifidcred  as  a  feparatc  trull  for  the  ufe  of  the  wife.  livelihood  of  tS;  :^*^ 

wite»  he  m  :y  be 
confidcrcd  at  a  truftee  far  her  I'eparate  ufe, 

'am  of  opinion  that,  where  an  eftate  is  given  to  a  hufband  for 
ufe  of  the  wife,  he  may  be  confidered  as  a  truilce  for  her 
ante  ufe  (2I. 

Technical  words  arrnot  neceflary  to  make  it  a  feparatc  truft,  '''<>"»>^"'*T:- 
the  word  //iv.//*:;^// is  fuflicienc  to  ihew  tlft  intention  of  the  cal  words  are  u  i 
:r,  that  it  fliould  be  to  her  fdc  andftparate  vfe.  neccHiry  (3). 

The  hufband  in  his  life-time,  by  note  under  his  hand,  dated 
22d  of  Aprils  1 7 15,  or  in  the  nature  of  a  certificate  declared 
wife  might  difpofe  of  the  fum  of  two  hundred  pounds  in  fuch 
mcr  as  flic  thought  proper. 

he  furx'ived  the  hufband,  and  by  will  uifpofes  of  all  fuch  goods, 
:tcls,  {^r.  as  flie  had  a  power  to  difpofe  of.  C  400  J 

do  not  know  of  any  cil'e  where  it  has  been  hdd,  that  a  u  has*bcenheW 
e  voluntary  promife  of  a  hufband  to  a  wife,  and  executory  that  a  mere 
',  has  been  carried  into  execution  by  tliis  court,  for  it  is  a  voluntary  pro- 
m  pncluniy  and  would  not  be  carried  into  execution  be-  ^^^^  ^^  ^  wife, 
:n  ilrangers ;  and  therefore  Ms  Lordflxip  feemed  lo  think  it  and  cjti:cuu>ry. 
It  not,  where  it  is  a  promife  only  from  a  hulband  to  a  <>«•>>  ^.'ij  *»5 

'  *  *  c-irnt':  into  cx» 

•  ecuilui.  by  tiut 

court. 

IT  afterwirdt   infiAcd,    that  there  .  ^'  bills,  as  far  as  the  fame  related  to  the 

yer  was  any  formal  power  delegated  "  moiety  of  the  term  mentioned  in  the 

her  by  the  father,  except  by  letter  •*  paper  2 2d,  April I'ji^,  and  the  xooo/. 

the  year  i/i^^and  thtc  if  I'uchlrster  *'  in  the  letter  of  the  gih,  Ju^hJI  1715, 

s  to  bi confidered  as  giving  her  fuch  **  the  200/.   in   the  inftrumenc  of  22d, 

ower  with  rcfpcd  to  the  200/.  and  "  April  17 1  >»  were  dilmiiFed." 

30 /.  that  the  fame  ought  not  to  be  (1)  Butler  v.  Buiicr,  ante  bo.  note. 

:cuted;    as    the   father   iubfequcnt  (2)  Fide  Harvey  v.   Harvey^  1  P.  VV. 

TCtO  executed    a  bond  in  full  dif-  125.     Brunt  v.  Dai  is  ^    2   /*.    ^-^-316, 

>rge^by  way  of  dcicazance  of  any  Roift  v.  lluader,  Bumb.  187.  'lynclw.  Ho^t, 

!h  tiiftrumenr,  and  completely  an-  ante 2  vol.  ^02. 

lied  the  other  power.     Ijy  the  de-  (3)  f^dt^  Lrv  v.  P  'raux,  3  Br),  Cki. 

€,  the  original  and    fuppiemeucal  Rip.  381.  'J}neL  v.  Hopi»  ant:  z  vol.  s'>i- 

"  Lyra 


^eo  CASES  Argued  and  Determined 

DAitBY  va  cc  jr,0|.j  Chafudlor  ordered  that  the  bill|  fo  far  as  it  fecks  relief 
PAiiSTr  ,1  ^^^  ^^  ^^^  ^£  200/.  mentioned  in  the  paper  dated  die  lid 
*<  oi  April f  17 15)  do  ftand  difmifled;  and  further  ordered,  that 
<^  it  be  referred  to  a  Mader  to  compute  intereft  on  the  legacies 
«*  of  50/.  each,  given  by  the  will  oljohn  yimeni  to  the  plain- 
**  tiff  ^Theodore  Darkyf  and  Efizabeti  DarUy  his  filler,  from 
•*  the  time  they  refpetlively  attained  their  ages  of  11,  at  5^ 
**  cent,  per  mm.  and  that  what  (hall  be  found  due  for  principal 
*'  and  intcrell  of  tiiefc  legacies,  be  pai^by  the  defendant  Yinwd 
**  Darlcy  to  the  plaimifF,  he  having  admitted  aflcts  of  the 
<<  father  for  that  purpofe ;  and  alfo  to  take  an  account  of 
'^  fuch  intercil  as  was  received  by  Theodore  Darky  the  father  in 
^^  his  life-time,  on  any  of  the  principal  fums^  part  of  the  tnid 
^'  eftate ;  and  the  defendant  Vincent  ifarS^  executor  of  Tkeodtre 
<'  Dar/ey,  is  to  be  charged  with  fp  much  as  ihall  appear  on  die 
•*  faid  inquiry  to  have  been  got  in  by  Theodore  Darlcy  the  father, 
**  and  anfwcr  the  fame,  and  alfo  the  intfcreft  received  by  ibe 
•*  faid  Theodore  Darlcy  belonging  to  the  trull  cftatc  •,  and  the  *• 
^^  fendant  Vincent  Darlcy  is  to  be  charged  with  intereft  forfo  « 
^*  muchof  theprhficipalfums  of  thetruft  money  as  wasreccivedbj 
^  Theodore  Darley^  and  not  applied  according  to  the  truft ;  and 
**  the  Maftcr  is  to  diftinguifh  and  afcertain  what  was  due,  and  in 
<^  arrear  for  intereft  of  the  truft  money  at  the  time  of  the  death 
^^  oi  Sarah  Darlcy  the  plaintiff's  mother^  and  what  was  fodae 
^^  upon  anear  at  her  death  to  be  paid  to  the  plaintiff  I>tfr/r)'." 

Cafe  137.  Wich  vcrfus   Marjhall  lifid  ethers,  December  6,  1746. 

Where  a  taufe  'T^  H  E  bill  was  brought  by  the  plaintiff,  as  affignce  o* 
ftands  over  for  X  /Tz/iT/ a  bankrupt,  agninft  the  defendants,  to  account  fc>^ 
folJIl  d!fe™dam!  *  ^""^  of  money,  which  the  bill  charges  they  have  received  o* 
parties,  you  cm.  Knott  fince  hls  bankruptcy. 

7.ot    proceed 

agiinft  ajiy  other  unlcfs  the  v'lalnlift' will  fuLmtt  to  difmifs  hu  bII1|  is  to  tltofc  d:tendjnts  wfc»»" 

i.T.propcrly  biouglic  before  the  coon. 

Some  of  tlie  flcfendants  being  agents  only  and  not  principal ^» 
the  caufe  was  ordered  to  Hand  over  in  order  to  make  the  print*" 
pals  partie*. 

Kr.   IVilhrahnmy  counfcl  for  the  phintiff,  would  h«\e  gor»^ 
on  agalnil  another  defendant,  as  it  was  a  diftinfl  claim  from  tt^^ 
reft  of  the  dcfencLmts ;  but  Lord  Hardnviche  faid,  where  a  caui^ 
ftands  over  fcr  want  of  making  fonw  defendants  pvties,  y^'^ 
[  ^oi**]     cannot  proceed  againft  any  other  defendant,  unlefs  tlie  plaifl^*^ 
will  fubmic  to  difmifs  his  bill,  as  to  thofe  de£cndants  who  arcia^" 
properly  brought  before  the  court. 
Jtiinntufuilto       His  I.ordOiip  faid,  that  it  was  not  ufual  to  bring. a  bill  here 
iiinrt  a* '"rfon   ^^^  ^  dcniiuid  of  this   nature,  when  you  may  i ccover  ai  law'i 

tor  money  re* 

ci.h»d  ol  a  bankrupt  Hnce  liis  bankruptcy,  wh^n  you  mav  rccovrr  at  law,  frovtied  you  tan  p»*^  *** 
p.  rfi  awhoiTctwid  lUo  money  ut  the  bajikfupt  hai  jioticc  ot  Lis  biiikriiylS]r,  ami «n  «/?»« ^'''^ ''^ 
I.  tti:  f'.o^'cr  u:k  t';;r  iliii  money. 

prcvivlci 


In  the  Time  of  Lord  Chancellor  Harowicke.  401 

ivided  yoa  can  prove  the  pcrfon  who  received  the  money  of  Wiciciv.MAa# 
:  bankrupt  had  notice  of  his  being  a  bankrupt  ( i ) ;  but  it  mull     '****''   ^* 
t  be  in  an  action  for  mone)*  had  and  received  to  the  ufe  of 
;    aflignee  under  the  commiflion ;  becaufe  that  would  affirm 
:  contra£l  i  but  an  a£lion  of  trover  would  lie  for  this  mo- 

C I )  Hit  Lordfhip  ordered  Marjhall  to  Rig.  It'L.  B.  1 7  4.6.  fol.  i  {  z. 

r  tzi.  admtued  by  his  aftiWer  to  have  (2)  yiJe  Biikn  v.  Ji/Jtf  aitii  i  vol. 

;n  received  by  hioB  of  che  bankrupt^  1 28.  note  !• 

the  aHignees  under  the  commiirion. 

Marret  verfttS  Gort  attd  Umjrevllle^  Dectmher  t;^  iJ^S.         Cafe  138. 

rHE  bill  was  brought  for  a  fpecific  pcrformanc?  of  an  j^*'*''^"'^^ 
agreement,  which  was  depofited  in  the  hands  of  the  de-  [nfy^d  cmio« 
ndant  UmfrewtU^  by  the  mutual  conient  of  che  plaintifiy  and  adei«nd«ficin 
c  defendanc  Sir  Samuel  Gore\  UmfrevUle  too  was  the  attorney  ^'^^^^^'^^ 
no  drew  up  the  agreement ;  lome  diiputiB  anting  afterwards  he  li  not  inte* 
tween  the  plamttfT  and  the  principal -defendant,  the  plaintiff  r^^^ed  in  the 
u  bis  agent  to  UmfrevUle^  to  dcfire  a  copy  of  the  ;^reement ;  *[JJ?,^  but  dTere 

told  him  he  would  not  give  him  one,  for  it  was  no  agreoment  he  cannot  i>eex«. 
he  had  not  been  paid  for  it)  at  another  time  threatened  he  *j]^*"^.^^*^' ^**^ 
uU  burn  it;  and  at  a  third  that  he  would  deftroy  it ;  and  af*  ^^^^  ' 
^ards  in  breach  of  bis  trufl  delivered  it  up  to  the  defendant 

Samuel  Gere. 
At  che  hearing  of  the  caufe,  #ie  defendant  Sir  Samuel  Gore 
trci  to  read  the  dcpofition  of  the  defendant   Vmfrevillet  in 
er  to  prove  it  a  conditional  agreement  only,  and  for  other 
^fcs. 

the  plaintiff's  counfel  objcded  to  his  evidence,  as  fwearing 
sicttfe  himfelf,  and  being  likewife  to  prove  faAs  diredly  con* 
ryto  his  anfwer. 

Lord  Hardwche  allowed  the  objeflion,  and  faid,  to  be  furc, 
n  at  iaw^you  may  in  an  a£lion  of  trefpafs  examine  a  defendant 
favour  of  another  defendant  ( i ),  where  he  is  not  interefled  in 
'  event  of  the  caufc,  but  there  he  cannot  be  examined  for  the 
intiff,  becaufe  by  making  him  a  party  to  the  afbion,  tlit 
intiff  has  precluded  himfclf  from  the  benefit  of  his  evi« 
ice. 

This  court  goes  farther,  and  you  may  not  only  read  the  dc-  In  this  cojr:  yA^ 
Biion  of  one  defendant  for  another,  but  for  the  plaintiff  like-  mivie^dthcdc- 

#.  *  pontton  of  a  d.-- 

'^*  l«ndant  for  thf! 

phinutf  like  wife. 


Vet  if  tlie  defendant,  who   is  offered    in  evidence  for  ^no- If  tliedefcnimt 
r  defwdant,  may  not  ncccffarily 
»k:  ta  coftS|  tliis  is  always  a  reafo 


r  defwdant,  may  not  neccffarilv,  but  by  noflibility  only,  be  jp-^y  by  i>oi^li••:- 
aion  for  rciuiing  his  cvulcncc  ;  to  oft/,  thi.  i. 


alwa>f  arcMim 
for  rcfufing  his  evidence,  bcciufc  he  is  fwjaring  ta  cx;ufc  himf  J», 


(I)  nji  PiMtl  ».  Broivrit  3  P.  W.  283.  Ni^htl'igaU  v.  Z>W,  ^mh.  583. 

5  becaufe 


^^2  CASES  Argued  and  Determined 

TAftBiT  V.     bccaufc  he  is  intcrcftcd  fo  far  as  to  be  fwcariitg  to  excufcliinu 

ft  aa«tom^e  ^nd  though  it  is  objeQcd  Bcrc  by  Sir  Samuel  Gore's  counfcl, 
Wmfclf »  proper  that  thii  IS  bringing  him  before  the  court  with  liis  hands  licci, 
party  to  the  for  no  Other  perlbn  was  prcft nt  at  the  time  of  the  agreement, 
fi^mif^elo^^  between  Barret  and  Gore,  but  UmfrcvUle%  yet  I  do  not  think 
thecoih,  th'/  even  this  is  fufficient  to  intitle  the  defendant  Sir  Samuel  Gore  to 
the  only  one  pre-  ^^j^j  jj^jg  Jepofition,  for  if  a  perfon  will  aft  in  fuch  a  manner  as 
ment,  yct^*'  to  make  himfclf  a  proper  party  to  the  caufe,  and  liable /nW 
rule  muft  prevail  facie  to  the  coftSf  though  hc  was  the  only  perfon  prcfent  at  the 
againft  hit  dcpo-  ajrfcement,  yet  Ac  rule  mull  prevail  a^^ainft  his  depofiiion  bcing- 

lition  being  read     o_  ,%'  ti-r       i/i-j-j  j-i        ' 

95  cvidcacc.       read  as  evidences  and  his  Lordlliip  determmed  accordmgif . 

Cafe  I39t  Jitoon  vcrfus  Moore^  Rehearing^  Decemler  i6,  1746.  i 

Where  legacies      A    rcrfon  by  his  Will,  in  1713,  gives  legacies  chargeable  up- "  I 
are  charged  upon  x\,  on  a  Icafcliold  eftate  determinable  at  the  end  of  ninety-iinc  t 
Jr.d'tnJwft'^di!    y*"^»  ^^^  dircifts  iBtcrcft  to  be  paid  upon  thofc  legacies  from 
lUxtA  to  be  paid,  the  ycat  1720. 

ihccourtinthik 

cale  alw^yo  allows  the  legal  iiltereft  (i)* 

At  the  time  of  making  the  will  intercft  was  at  tixper  cent^  and 
itduced  to  five  at  Michaelmas^  1 7  M-  ..  j 

At  the  hearing  of  the  caufcf  there  being  mortgages  upon  tk   1 
leafehold,  the  Matter  of  the  Rolls,  fitting  for  the  Chancellor,  dc-  ^ 
creed  the  legatee's  intereft  only  at  the  rate  oifsurfer  cenL  upon 
a  fuggeftion  it  N^-as  a  deficient  eftate. 
It  was  re-heard  as  to  this  point  only. 

Lord  Chancdkr  altered  the  decree  fo  far,  and  direftedjStfff  t^ 
cent,  interefl  i^on  the  legacits  \  and  faidi  though  charged   upon 
leafehold  eftate,  yet  it  is  the  fame  thing  as  if  it  w;is  to  come  out 
of  the  perfonal  eftate  at  large,  and  the  court  in  tliis  cafe  alwaji 
allows  the  legal  intereft. 
]^?chi^fd^"        ^"'  ^^  legrxies  are  charged  upon  the  rcil   eftate,  the  court 
the  real  tiUtf,     dircfts  ioMX  per  cent,  only,  c»n  account  of  its  being  a  good  fecttri* 
the  rule  of  the    ty  foT  the  principal,  and  the  rule  they  have  conftantly  gone  by  ia 
Vnz%^\f!^.^    this  latter  cafe  is  to  give  one  per  ccni.  intereft   kfs  than  the 

lef.  than  the  le.  legal. 

galintrrcft,  as 

II  is  A  g  jd  ficurlt^'  for  the  ^iriXicif  ^I. 

(x)  P'iJc  Gu'Jhi-n  v.  Hc^^ufd,  ante  z  vol.  343.  and  notr. 


in  the  Time  of  Lord  Chancellor  HAHDWicKfi.  403 


2?;v//  vcrfus  Finer  ajid  ethers^  Fdniary  3,  X745-  Cafe  140, 

PREVIOUS    to     the  marriage    of  Gecrge  Savt^e  with  Prcviout  to  the 
Frn.vces  Fsntfy  articles  were   executed  bearing  date  the  awrriigcofC'  s. 
rithofOu7c#tr,   1740,  between  Francis  Forcer  und  Frances  his  *^fdedw!fc'*'' 
daughter  on  the  one  part,  and  George  Savage  on  the  other  part }  covenanu  to  pay 
and  it  was  thereby  covenanted  by  the  father  of  the  intended  wife,  J®^'*  .***  ^5 
that  at  the  folemnization  of  the  marriage  he  would  pay  one  marriagel^'and 
tlioufand  pounds  to  the  hufband,  and  that  his  heirs,  executors  that  his  heirs, 
and  adminillrators  ihould  pay  likcwife  to  the  hu(band,  hi»  ex-  Jf^JIJ^"'  ^^;. 
ccutors,  adminiftrators  or  aifigns,  fix  months  after  the  death  wiietothchuf-* 
of  the  father,  the  further  funi  of  life  hundred  pounds,  as  the  *>>"<*>  ^j^  exccu- 
rtmiuinder  of  the  maniagc  portion  of  the  wife  •,  and  by  the  fame  ^i'tj^aJtwthe 
deed  the  hufband  contradicd  that  he  would  gi?c  fecurity  by  fpe-  fcthcr*i  death, 
ciaity,  covenant  or  obligation,  that  in  cafe  his  wife  furvived  him,  ^cc'.  «thc 
his  heirs,  executors  or  adminiftrators,  within  fix  months  after  wit^rpwdon/ 
his  death,  fhould  pay  her  one  tlioufand  pounds,  and  likewife  After  the  father, 
that  (he  fliaUbeintitled  to  fuch  fliare  of  his  perfonai  eftat«  as  the  12^'^^^?^^^^^^^ 
wife  of  a  freeman  of  Lofiden  would  be.  being  imitbrej 

to  the  plain tittV 
aiTigBt  the  500/,  to  bim  •"  a  fecurlqf  for  thr  .Icbt.  Tli  fxe.uirlx  cftht  wife's  fatter  dinged  tc  jtccur.: 
fir  tti  $00  f»  to  tbffiainfifff  as  ft  imur  iva:  :hi  mcnty  4ftbi  wife,  but  a  dth  due  to  the  kujhand  himjtlf^ 

The  marrJagc  toolc  tSeSk  on  the  1 1  th  of  Nvoeniher  and  the  huf- 
band gave  his  bond  three  days  afterwards. 

George  Savage  is  now  a  bankrupt,  but  before  the  bankrupcy^ 
and  after  the  death  of  iiis  father-in-law,  being  indebted  to  the 
plaintiff,  afligned  the  five  hundred  pounds  to  him  as  a  fecurity 
for  the  debt  f  I ). 

The  bill  is  brought  by  the  alfigneeof  tlie  five  hundred  pounds, 
againft  the  executrix  of  the  wife's  father,  againft  Salvage  the 
bankrupt  and  his  wife,  and  the  affignees  under  the  commiffion^ 
for  this  five  hundred  pounds. 

Mr.  Solicitor  General,  counfcl  for  the  plaintiff,  jnfided  that 
this  is  out  of  the  common  rule,  tiat  whoever  comes  here  for  the 
xviftsfiirtune^  tnttfijirjl  make  a  przvifionfor  htr^  becaufe  that  rule 
ia.s  been  confined  to  pcrfons  who  Itand  cxuftly  in  the  fame  light 
i^'ith  the  hufband  \  but  the  court  has  didinguifhed  where  the 
ilaintifFhas  been  a  ereditor  of  the  hufband  for  a  valuable  con* 
liicration  and  have  decreed  for  him  without  obliging  him  to  make 
my  provifion  for  the  wife. 

riiat  there  is  like  wife  thi=;  favourable  clrcumftance  for  the 
)1aintifr,  the  five  hundred  pounds  was  not  to  be  paid  to  tlic  wife, 
or  her  fcparate  ufe,  but  to  the  htiihand  himfelf. 

He  cited  Jeivfji  verfus  Mculjlriy  the  27th  of  OSlclcr  and  6th       f  404  J 
>f  Dccemba-^  ^T-Pi  ^^^  cafe  in'point,     f6'cv  2  Tr.  Ath.  417.) 

(i)  But  he  had  previoufly  atlignfd  it    which  there  now   remained  due  about 
o  oUcr  pcrlof'S  for  fecuring  a  Jibt^  of    127  U 

Mr, 


4C4  CASES  Argued  and  Determined 

BitTT  V.  Mr.  Holford  of  the  fame  fide  cited  Squib  verfus  Wfm^  i  A 

FoicxK.  jjrj„j^  2^8.  and  Bitinct  verfus  Davis^  i  P.  Jrifu.  316.  and 
Milner  verfus  Colmcr^  ii.  639.  and  Qeland  verfus  Qdani^  PrtCm 
in  Chancm  63. 

Mr.  Attorney  General,  counfel  for  tlie  wife  of  George  &u|r 
tKc  bankrupt,  faid,  that  it  vi^as  an  agreement  previous  to  mai'^ 
riage,  and  entered  into  for  a  valuable  confideration,  and  execu^* 
tory  onlv. 

On  the  foot  of  a  contra£t  it  is  a  mutual  conGderationy  andL 
therefore  the  court  will  conftrue  it  to  be  ftriQIy  carried  into  ex—* 
cution  \  And  though  it  is  no  debt  due  to  the  wife,  yet  moves  fronrai  ^ 
the  father  merely  in  conCderation  of  the  daughter,  and  there—  ^ 
fore  was  a  provifion  for  the  benefit  of  the  daugher  and  her  childieik..^iM 

Mr.  Smith  of  tlie  fame  fide  faid,  it  was  a  rule  in  equity,  th^s 
court  will  not  decree  a  hardfliip,  and  if  it  (hould  be  determine^z^ 
againft  the  wife  in  this  cafe^  flie  mud  in  all- probability  ftarve  % 
that  this  therefore  is  a  reafon  for  the  court  tO'ftand  neuter,  an^d 
not  interfere  in  favour  of  the  hufband.  ^         ^ 

Fort  the  defendant  was  cited  the  cafe  of  Tufton  verfus  Beifmmf^ 
Tree,  im  Chanc.  521.  • 

Lord  Chancellor, 

Thi<i  may  be  an  unfortunate  cafe ;  but  notwithftanding  tlm<; 
counfel  for  the  defendant  rhe  wife  fajf^  I  (hould  not  inC^|rpofc  sat 
all,  I  cannot  in  ihis  cafe  refuiiji  to  snake  a  decfioe ;  for  if  ^»< 
court  was  to  ftand  neuter,  the  legal  intereft  woriA  be  in  die  ».  A 
fignees  under  the  commiffion,  and  they  would  run  away  with  St 
who  have  a  lefs  equity  than  the  plaintiff,  and  therefore  I 
think  the  court  ought  to  make  fome  decree. 

ConHder  it  as  if  the  agreement  of  the  nth  of  Oilober  and  it^ 
execution  of  the  bond  on  the  7th  November^  were  all'pne  agrC'^e- 
znent,  and  all  before  marriage. 

Then  it  would  have  Hood  as  an  agreement  by  the  wife's  f^^' 
ther,  in  confideration  of  ads  to  be  done  on  the  part  of  the  hu^f' 
band,  Id  pay,  te'r.  (Vide  the  words.) 

Tlie  fiill  thing  infilled  on  for  the  wife  is,  this  ought  to  be  cc^^n* 

fide  red  as  part  of  the  eftate  of  the  wife,  and  that  the  court  wou-^^l 

not  let  a  hufband  have  it,  unlefs  he  firft  makes  a  provifion  for  h  ^^h 

[  405  1    nor  confequcntly  the  plainuff,  he  (landing  only  in  the  hu(ban^^'^ 

place. 

tvhcre  the  «rUe      Thofe  cafes  are,  where  the  wife  has  a  demand  in  her  0*=^^ 

Sr/ewnT»ir  "?'^'»  ^"^  ^^^  hulband  applies  to  the  court  in  her  right,  tfcr^T 

and  the  hu(bwd  wiU  then  take  care  oi femes  covert^  where  there  is  no  agreem^^^^ 

*f ^il'"/ th!**''    previous  to  the  marriage  on  their  bejutf  ( i ) ;  but  this  never  ^^•^ 

no  ais'rccmcnf,"  ^he  moucy  of  the  wife,  for  her  father  has  covenanted  to  pay  it  i^sab- 

prcvioji  10  ihc    folutely  to  the  hufbanl,  therefore  is  no  part  of  the  wife's  ell^^  '0 

^ha'i^t?>c''cotrt  ^"'  ^  ^^^^  ^^^  '^  ^'^^  hufband  himfclf. 

will  cake  cAre  of      "Hie  qucftion   Will  depend   upon  the  other  objedion,  ir '^ 
licr  i.iiBKii,       regard  to  the  agreement  on  the  part  of  the  hulband  in  the  artier  Af 
previous  to  the  marriage,  that  it  is  an  executory  contra^,  a'^ 

(1)  Hdc  Je^jufw  y.  Mtaiijirtt  antt  zxol,  417.  and  the  cafes  cited  there. 

ihc 


in  the  Time  of  Lord  Guncellor  Hardvickc.  40^ 

•Ic  mud  be  decreed  to  be  carried  ftriftly  into  execution     «»KrTv. 
benefit  of  the  wife.  ^^""• 

I  put  this  cafe;  Sappofe  the  hufband  had  not  been  a  I^the  huftanJ 
)t,  and  had  brought  a  bill  againll  the  executrix  of  the  bMkr*IIp*^*an4 
}T  a  performance  of  his  covenants  under  the  articles,  the  had  brought  a 
mid  not  have  compelled  the  huftand  to  have  done  more  Wiforthcpcr^ 
,vc    the   bond,   and    the  wife  muft    have   taken    her  ulh^l^ve^  * 
as  to  the  fliare  of  her  hu(band's  perfonal  cftate,  as  any  nants under  the 
idow  of  a  frc«Mnan,  fubjcdl  to  the  accidents  of  trade  and  ^i"^J|t*j,^,^"^ 
)tcy ;  ai>d  the  hufband  might  have  faid|  I  gave  a  bond  compelled  him 
Aji  after  xnarria^ge^  and  you  hive  acquieCced  in  it,  and  todomorethaa 
c  nothing  is  Idt  executory^  for  I  have  perfonned  the  5n7ih!!^wifb'' 

n  my  part.  muft  have  cake* 

her  chini  e  as  t« 
f  her  huiband*<  perfonal  eftatt*  and'hls  aiCgncc  ihall  im;be  In  a  worfe  condition  than  hiAii'dliU 

,  if  the  hufband  would  have  been  intitled,  fliall  an  af- 
r  a  valuable  confideration  be  in  a  worfe  condition  than  the 
,  the  allignor  ?  lliere  are  many  cafes  whore  he  has  been 
«  in  a  better  conditiou>  but  aoue  where  he  has  been  held 
a  worfe. 

at  however  unfortunate  the  cafe  of  the  wife  may  bc» 
ii\  be  a  decree  in  favour  of  the  plaintiiT;  for,  as  I  fai4 
if  I  flood  aeuter,  the  ai%nees  under  the  commiffion, 
ely  Hand  in  the  place  of  the  hufband,*  would  take  tlie 
om  ad  affigncefor  a  valuable  confideration. 
efore  his  Lordfliip  decrcal  the  executrix  of  the  wife's 
ac<;ount  for  the  50c/.  (1)  to  the  plttnti£ 

'hich  Ke  dii-efled,  to  be  applied    pfalnti/Fs  demands. .  Rej^.  Lii.  A.  Z74C. 
i\  place  to  difjhargc   the  debt    foL  291. 
e  6rft  alEgneesj  and  then  the 

Madox  vcrfus  Jaclfon,  F^marj  4,  1 746  *     Cafe  141. 

:  prcfent  cafe,  tlicre  were  three  obligors  in  a  bond.  Three  obKgou 

^  in  a  bjnd,  the 

obligee  brings 
»Iff  and  the  rcprefieaticive  of  one  of  the  furctles  before  the  court,  ind  Lyhif  bill  ilites  the 
d  Uiiblvc&t  i  on  the  circumilaacc'.  of  this  cafe,  the  objeAion  fbr  tiic  wint  of  oaitlcs  OTt.r.       .  '. 

plaintiff,    tic   obligee,   has    brought  only  one  obligor^'  v'*^"'*'    '^ 

c  court,  and  the  reprdentative  of  anotlicr,  but  not  of  tlic  ""  7'>           v 

rcaufe  the  bill  l^tes  that  he  is  dead  infolvcnt.  ^    -^  r^^^^2^ 

)je£{ion  was  made  for  want  of  parties  by  one  of  tlie  dc-  y-r^it-^.^^^^^ 

,  who  infided  that  the  rcprcfentaiive  of  Wntfon^  the  tliird  ^       y^ 

ought  to  have  been  made  a  party;  for  it  is  poffible  he  '''    "      "  ^^^^ 

tvepaid  off  the  bond,  or  at  icaft,  if  before  the  court>  <J>7  2^ 

•ntribute  his  part  towards  payment  of  the  bond.  -    /^   /  "/ 

jaintifF's  counfel  in  aiifwer  fay,  that  all  the  defendants  <  ^v»,t  -'t^ 

•tliat  ^tf^,    the    dcceafed    obligor,    died   infolvcnt,  /  i^  f^ 

and  ^»-"  - 


*^^ 


C-^*v- 1 1.  «^^-  /^^ 


^  L-' 


/1 


£..*'*'f    .*S»-» 
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CASES   Argued  and  Determined 


Maoox  r. 
Jackson. 


Where  a  dcbr  is 
joint  amlfcvcraly 
fheplainutfrnali 
bring  each  of  the 
Jcbtori  before 
the  court. 

Debtors  are  in* 
titled  to  a  con- 
tribution. 
'Wheie  the  debt 
it  a  fprcialryy 
make  both  the 
heir  ^nd  execu- 
tor parties. 

Where  the  oUi- 
Sors  arc  only 
fureties,  itianot 
neCL'fl'aiy  to 
bring  them  bc« 
zorc  the  court. 

f407    ] 


and  tint  If  «rpearf!  in  tlie  caufe,  the  defendant  Jactfin  U"a*  tfi€ 
pTincipal  obligor  in  the  boiul^  fo  that  die  other  two  were  only 
furctics. 

Lord  CiiANCEBLOKi 

The  general  rule  of  the  court,  to  l>c  furc,  is,  wh^c  a  debt  i) 
johit  and  fcveral,  tlie  plaintiff  muft  bring  each  of  the  debtors  be- 
fore the  courts  bccaufe  tbey  are  zntitlcd  to  the  affiftance  of  tmch 
other  in  taking  the  account  ( i  )• 

Another  reafon  is,  that  the  debtors  are  inddcd  to  a  contribu* 
tion,  where  one  pays  more  than  his  (hate  of  tlie  debt. 

A  further  reafon  i%  if  there  are  difitStent  funds,  as  where  the 
debt  is  a  fpecialtjr,  and  he  might  at  law  fue  either  the  heir  or  ex- 
ecutor for  f^itlstadion,  he  muft  make  both  parties^  as  he  may  | 
come  in  the  laft  f  lace  upon  the  real  aifets  (a). 

But  diere  are  exceptions  to  this,  and  the  exception  cmt  C3f  the  ^, 
firft  rule  is,  that  if  fome  of  the  obligors  are  only  fureties*  \here 
is  no  pretence  for  the  principal  in  die  bond  to  fay,  that  tlie  cre- 
ditor ought  to  bring  die  furety  before  the  court,  unlcfs  he  had 
paid  the  debt. 

The  exception  out  of  the  fccond  rule  is,  that  if  thetfe'arei^ia 
perfonal  afTets  at  all,  and  this  fa£l  appear  plainly  in  the  caufe, 
there  is  no  occafion  to  bring  the  reprefentarive  of  that  co-obligor 
before  the  court. 

But  this  is  a  fpecial  excepted  cafe,  and  therefore  not  within  the 
rule. 

But  fuppofc  it  was  a  common  cafe»^nd  the%ill  had  been 
brought  by  the  reprefentatives  of  Manby,  one  of  the  furedes  in 
the  bond,  whether  it  is  neceflary  to  make  the  reprefentative  of  ^ 
Walfon  a  party.  ^ 

As  to  taking  of  tlie  account,  it  is  quite  out  of  the  cafe,  by  ' 
admiflion  of  the  defendants,  that  the  bond  is  not  paid,  nor  any 
part  of  the  principal  and  interefl,  fo  diat  here  is  no  ground  to  ^ 
make  the  reprefentative  of  Watjon  a  party,  in  order  to  alEft  him 
in  taking  the  account. 

The  other  pretence  is,  iii  order  for  a  contribudon. 

It  is  admitted  by  all  the  anfwcrs  that  Watfon  is  dead  infolrentf 
and  therefore  differs  from  the  cafe  of  Apihurjl  verfus  Eyre  (3},  de- 
termined before  me  upon  a  plea. 

For  diough  there  was  an  admiffion  of  infolvency  in  that 
cafe,  yet  it  did  not  appear  whether  the  principal  or  interelt 
might  not  have  been  paid  by  the  co-obligor,  who  was  nol  before 
the  court,  and  that  was  the  reafon  of  allowing  the  plea. 

There  can  be  no  particular  adminiftradon  to  Watfon  here, 
for  that  muft  be  to  a  particular  fubjefi  belonging  to  the  eft  ate 
of  the  inteftate,  but  as  he  is  dead  iufolvcnt,  there  can  be  nothing 
but  a  general  adminiftration :  and  therefore,  on  the  circuftancet 
of  this  cafe.  Lord  Hardv;icke  over-ruled  the  obje£tion  for  want 
of  pavtiesf 

(0  SfJMe  Collins  V.  Griffith^  2  P.  W.         (3)  Antf  2  vol.  5 1.  S.  C,  tinti  341, 


3>3- 

(2)  njc  GaJtaH  7,  Hanoci,  ante  z  yuL 

436. 


S.C. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  407 


D/;/;?  Ycrrus  TF'tf/ffr,  yu/y  ip,  I'jAe.btfcre  the  Majler  cf  the  Rolls ^    Cafe  142. 
fitting  for  Lord  Ckancillor^ 


'  H  E   bill  was  broiiglit  by  the  plaintiiT  as   t!;e  rcfiduary 
dcvifee  of  Mr.  Dyji\  for  a  fpccific  performance  ox*  -lw 


T: 
dcvifee  of  Mr.  Z)ii/',  for  a  fpccific  performance  ox*  i:u  ^"  "'••'^^^"«  ^f 
agreement.  being  c.-»>«t  -t^.-d 

by  ihc  defend* 
nr,  ifpcrped  to  be  omcd  jntoesccnioni^  thoush  the  agreement  was  proved   by  one  witiKfi  ouN,  .'i:i 
P'Otiiivcly  denied  b\  the  defciidAjic'i  aiiiWer  (z). 

Mr.  Dyer  being  an  incumbrcd  man,  had.  In  his  life-time  (2), 
rompoundtd  with  feveral  of  his  creditors,  a4*(L.after  his  deaths 
Jic  plaintiff,  aS  he  dates  it  by  his  biH,  came  ro  an  agreement 
9vith  the  defendant,  to  pafdiim  29/.  as. a  cc:r.pofition  for  a 
>ond  dd>t  of  84/.  and  indotfbd  it  upon  tbc  back  of  the  bond. 
^  The  agreement  was  proved  by  one  witncfe  only,  and  pofi lively 
lenied  by  the  defendant's  anfwcr,  but  there  was  the  circumftancc 
>f  the  defendant's  corxfcffinjf  the  ngreement,  proved  in  the  caufe,  [  408  j 
md  fome  other  circum  (lances  to  corroborate  tlie  evidence  of  the 
Kngle  witnefs. 

^e  Mafter  of  the  Rolls  offered  to  dircft  an  ilTue  to  try  the 
agreement,  if  the  defendant  defircd  it,  but  the  dLfcndani's  conn- 
Tel  declined  it,  unlefs  his  Honor  would  make  an  order  that  his 


*Two  cafes  \^m  mc^oned  Jft'hcrc  /uch  n*?  orilcr  hnd  hicn  AVh:rc  It  1: 02»fi 
made,  one  in  2  Virn.  cp^     rMtjln  verfus  /?/•;.;  r,  and  likewlfe  aKii:ifioa.ii.ar;J 


Btffvcr  (hould  beiead  upon  the  trluK 

u  cp^     JiWfjl/i  verfus  /?/•;.;•  r,  and  likewlfe 
nportcd  in  £7.  Qifi  Abr»  229.  Tiieru  i!ic  diiicn.iahr  denied  no-  upon'"irJiK']'io 
ice  of  tlie  plaintiff's  title  ;  the  plaintiff  proved  it  ny  (j:ic  witnefs ;  ti>  i.^c  Jijrcc- 
tord   Gwper  dii-eaeA  it  to  be  tried  \\t  law,  but 'that  the  nlain-  1!;;?';,,'^^', 'j;^''^ 
itiffihould  admit  the  defendant's  anfwer  to  be  rj-.ul  i;t  ;hc  tviai.  cV;*MdantN  n-- 
»0Ot  as  evidence,  for  thrft,  he  fuiJ,  it  ccmid  not  bo,  nor  fiiould  i'^cr  .0  ;.  i:..:d 
•flicv  admit  it  to  hi  true,  but  fo  that-.tlie  defjn-.lnnt  n-.i  ^lu  hiivc  n^i.'n^ril^ly;;.^ 
:the'bcnefit  of  his  oath  at  lav.-,  as  in  this  court,  if  it  v,'ould  weigh  by  ih'-  y.-.-}  .;.« 
•ny  thing  wi||k  the  jury  ;  the  other  cafe  was  before  Lord  Hani-  *^'^!;',';  • ' .; ;'  ^ 
ke^  Cant  verfus  Isord  Sidney  Brauc,Wi\    wlvjreas  it  wri>  OAth  i:^^^,"^  "^ 
ainft  oath  only  ^  the  anfv/cr  was  direcled  to  be  read  nt  the 
[fnal,  and  the  reafon  is,  becaufe  it  is  a  nvjans  of  tryr.ng  by  the 
"iiry  the  credirlFthe  witnefs  and  the  party. 

In  the  prcfcnf- cafe,   his  Honor  faitl,  it  djcs  not  reft  fin c;iy  VvKcio;:  hja 
»pon  the  oath  of  the  ^tncfs,  for  feveral  circumftances  confirm  nr.'.r.fun..*.iyl:i 

^..  the  \vi'.n'l.\: 

th,  but  circumftir.cfs  coirobotxte  what  he  fwe^i^llic  court '.voulJ  net  direct  ihc  dslcnJa/iL's  haw:: 
be  read  at  law. 

(i)   Jf^alton  V.  jE&^/,  ante  2  vol.  19.  mcnt  was  figncd  by  DanuL    Cut  thede- 

^(2)   Afligned   all  ^is   eifecls   to   one  fcrndant  drnied  that  he  cccciicd   ro  the 

i/f/,  for  the  benefit  of  his  creditors,  agreement  as  dated  in  the  indorremcnt : 

'miel  made  the  agreement  alluded  to  but  that  he  entered  into  it  upon  condi. 

lb  the  dtfendant,%i\i\z\i  was  indorfed  t:on,  that  Z/1/.7V/ would  undertake  to  pay 

the  bond   to  this  t^tCLi  uua  Da/M  the  29/,  atfohtch.     The  defendant  had 

pld  pay  him  a  compofiiion  of  29  /.  as  afterwards  obtained  a  judgment  upon  his 

as   he  could  receive  it   from   the  bond* 

and  cfFedU,  of  D^a\    This  agrdBfc  ' 


tf 


4oS  CASES  Argued  and  Determined 

Only  v.      ^nd  corr^fcoTate  what  Kc  (wears,  and  thA'efore  b  not  wWiia  the     • 
^'****     rule  of  thefc  caii^  and  confcguently  he  could  not  ^hrc  ^  dU 
re£tions  here;- that' thd  anfwer  gi  the  dcfendai^  (hould  be  read 
at  law,  .  '  •    *         ^ 

,    The  defendant  refufing  to  try  in  upon  ally  other  termsi  his  ^ 
Honor  decreed. *the  agreement  to  be  caA'ied  into  execution  by  ^ 
the  defendant^  deliyering  up  .Jfl^  bond  to  the  ^aintifT,  on  pay- 
meiit  pf  the^Stp  /•  t!ie  fum  ]^e  had  agreq^^  to  talu  in  compoftioir 
for  his  debt,  ihd^ave  nq  cods  o^itH^r  fid^  (i), 

(l)    And  his  Honqi^  tlecp^df  JtaiP^  ti0o\)n  hit  ^dgjnem.     i^^;  Lii,  B. 
the  defendant  ihoa)d  eater  up  fati&fac-^  1745.  ^^^94*  ^i'- 

Cafe  143.      *^       DobbtAs  ytttyxttMfivman^  JtMhathta^  Term^   i.74^»* 

H.JJ.fuiTena      TTENRT  RETN^LL^  covft^pts'to  ftjftr  afeco- 
d^T*'^-  A^l  ^^^T\  and  dccfctreJ  that  Web  recovery  fliould  Bifcnd  enure 

**  '**  Ae  life  to  the  i|fe  andir  behoof  of  himfelf,  ms  heirs,  and  affigns;  anir^ 


tot 


of  himreif.  Mi  and  for  fuch  ufe8|  intents  and  pdrpfefcs,  as  by*  his  laft  will,  or  Ky 
ilrftof^lffw'  .^nyintottn^nt  iii  writiig'by  hin^  duly  exccu«d,^be  fliould |mit 
&c.  as  by  his"*  and  appoint. ,        .  >  , 

wiM,fiftf.lu;  ''•**•"     it'  .       .    • 

ihowld  appoint;  the  word «m^ may  be  onderilooa  d!sjti|A|Teity  for  the  word  or,  to  (atisfy  the  intM|octdf. 
the  teftator,  who  by  his  wiU  appointed  the  recoTery  ^oW  enuce  to  the  iife  ot'  7«  C.  and  7*£*  ^9^^ 
heirs,  on  iniftjflff.      ^  '•  rfc|     *        ^      W  *• 

T!ic  rtcovcry  was  ^fered:' »        W  I  t|^  ^ 

[  409  ].         Htnry  Hey/i/fijlr^^  will»(W:itingi'the  <^ed  and  recovery)  in 

/\^^^/Y .  purfuance  and  execution  o^  and  accordmg  toithe  power  rc- 
ferved  to  hynl>y  the -f aid  deed,  inrf^byviflie. thereof,  and  of  all 
»^  /7.  /fy^'  other  poMlsrs  and  authorities  betongm*  ^^him  in  thjrt  behalf, 
.  -:  '"         limits  and  appoint#>  itet  the  faid  recWery  fo  bj^^hlm  Itfffercd, 

'^^a^^^.  ^^^^     (halt enure  fo  tke  ufe  ofMjunes  Cltthiro^v  and  Jg/^^ DoShins^ and 
^^^>xu^  ^^^y^.*y^.     their  heirs,,4ipon  irilSl,  $^P      V   "^ 

;^/'         It  was  argued  by  lUx^itbmham^  that  a  ufc  Q|j|^d  not  b?  li- 
mited upon  a  ufe^  jnc^s  it  was  declared  dwthe  rcltovcTf 
...  ■    Ifcof  ■  "^"         .    -        ' 
limita 

^.no  po||^r  to  \\tq\i  any^Jlfe8  by  his 

was  intended  to  operate  a%  an  e]||cuti^  ^R^pwer  which  he 
had  not,  and  there  were  no  devifing.w^BsJPFpafs  the  ellate  as 
owner^  that  the  e(la^^|^not  vWed  'pfCUtberow  2nd'i)obiim»^ 
Lord  Cha|[cil£^  TI  "^     .  m     . 

'    It  is  certain  that  Vu6^  cannot  bQ  limrted  upon  a  ufe,  DudI  t 
think  thf  .wo^i  a/td  mUlt  be  i^iderftoad  {■Jgnftively  for  t^ 
word  ©r,  ^hich  i9«ftequcnt!y  done  to  fionipfy  with  the  intention 
of  parties  (t^ ;  ^nt  if  it  wps  to  bHlndi|r(Vod  'tonjunOiivly^I  ^ 
think  the  will  w^td  be  fuIEcIent  to  ^afs  u^(U|e  to  Clithenvt 
and  DsbUm*  <  ^*  '^  "*  ^'  I 


thouki,enure  to  the  me  of  the  covenu^r,  hi«  Stirs  and  anigysr  j 
that  this  fdWcquen^  limitation  was  void,  and  CM^quently  tm  I 
he'^ad^.no  pc^Bl^r  to  limit  any^flfes  by  his  vUW^nd  as  the  >^ 

an  e]||cuti^  ( 

evifing  .w^Bs 

;  vAed  'pfCUi 


^     *("J    fi^  fci'  f..SnelU  ante  2  V0I.-164S 


♦  ^      -  «  ^•.  For 

-%    J^  •  s 


!n  the  Time  of  Lord  Chancellor  HaidwickiJ  400 

For  in  a  will  there  arc  no  particular  words  required  to  pafs    Dohihi  v. 
:  cftate,  but  any  words  that  fhew  the  intention  of  the  teftator     ^°^»«an. 
fuflicient,  and  the  words  in  this  will  plainly  manifcft  that  the  ^'jf  ^°''***'"  • 
:ator  intended  that  Clitherow  and  DMins  fhould  have  the  Sien^ioftiVw 

Ite  upon  the  trufli  of  the  will*  the  intention  o£ 

a  teftator,  are 
*■  TutHcient  to  ptfa 

an  eftate. 

Jcrmngham  verftti  Ghifs^  January  24,  1746.  Cafe  144. 

L    Motion  was  made  for  tie  exeat  regno,  againft  the  wife  of  S-  C.  Amb.  61. 
V  G/a/s,  who  was  executrix  of  her  former  hufband ;  GAi/r  ^c"^',  ^f  a  *' 
s  already  gone  out  of  the  kingdoiiij  and  it  M^as  doubted  by  former  hufband, 
HtfCbancel/orf  Jirhether  it  could  be  granted,  as  flic  was  Ti/imc  *c  court  will 
vr/,  and  could  give  no  fecurity  j  and  it  was  adjourned  to  this  ff^«  agafnft  hir 

f  to  (^arch'for  pre&dcnCt*  t  alone,  if  her  fe- 

Uw  ChANCBLLOR,     *'       ^  A."uIdS^^e 

One  pdkdent  haft4)een  produced  .to  ^e  of  iTf^rr  verfus  ourorthVkTi^- 
mw/Zi  May^  1 7  2  9*     There  a  bill  was  brought  againft  baron  ^^"^ 
Ifeme,  who  wijPexecutrix  of  her  former  hufband ;  the  huf* 
4  and  wife  both  refided  at  Antigua  %  tlie  wife  returned  into 
\tand  alone,  ^nd  an  order  had  been  obtaiaed  from  Lord  C^w^ 
for  a  ne  exeat  regno  agaii^  the  wife  \  (he  this  day  moved 
iMfMacclesfieU  to  difcharge  th|^order,  as  flic   was  a  feme      [  4^0  J 
tF%  ifflt  he  rejefled  the  motion,  and  aftciwards  flie  put  in 
^fwer,  ^d  then  nu^ve^thie  fourt  again  to  difcharge  the 
:f$  h^  the  cure  ft  fqoond  tinU  reje^|led  the  motion,  unlefs 
wouKr  give  fmjrit&  to  abide  the  event  of  |be  account. 
Tpon  this  precedent,  his  Lordfliip  granted  the  motion  in  the 
lent  cafe  ( I }.         •# 

4- 
(i)  R^n  LiL  J.  1746.  fol^.  15$. 
ft 

f  mUt^yctfus  Sanfom,  Febr^yg^  1746.  Cafe  145. 

R  S.'  ^kpl^  the  nqpthcr  of  tlie  defendant  Ann  San/cm^  a^  the  mother 
_  widowlif-  WiUiam'Siwfcm,   was  fcifcd  in  tall  ex  pr&vj-  ot\4,S.wM 
v/ri  of  the  prenilflcs  in  queftion,  revcrlion  in  fee  to  her  hlif-  ^^ifjt^  "'*  ** 


[ 


floni  nun 


Ann  and  JPWan^anjmn  in  Ms  life^time,  created  a  mort-  ofthecftat  lia 
term  on  this  emit^jk  1000  years  \J^lx%.  Neale]o\ns  m  le-  J^f,^,!,""/./^^'',"^ 
J  a  fine  to  the  ufe  of  the  mortgagee,,  tlgf  rcmnindcr  to  fnch  hulllnd,^^!'^!' 
j|uid  in  fu^  fliarcs  and  proportions,   as  WiHiam  Saufem  and  ;r.  S  her 
d  appoint,  a!i*d  in  default  of  fuch  appointment,  to  the  ufe  jJ;ifor"g1ijr|;Jm 
;  bulband  ff^Imn  San/om  and  his  heirs  ;  and  the  confider-  of  xcco  yem 

on  his  cftate, 
Md  19  levying  a  fiaie  ti^  th^^noitgagee,  requinder  to  fuch  ofet  as  fV.  S,  (hould  appoint.  fK  S. 
th>  kvjing  the  AaCff  dk  fafe  of  4n  cftate  bdonging  to  him,  covenantt  wi:h  J.  S.  tlie  purchafer 
C  cnjOYBent,  auid  ifefwards  makek  an  appointment  tu  truilccs  for  particular  purpofei  of  the  wife*! 
T.  S.  beinj  tv\€t*.4  ft  the  land*  he  purdnj^Tcd,  brings  his  b^l  .igalnft  ji.  S,  and  her  four  chlU- 
tuo§c&  l^rciUte  u  ih.-  plaintiff's  demand  'under  the  covenant  ot  fF.  S.  It  ht'mg  4  J^ifitlcsjt 
•  tht  f/simff^s  iff  'I  asemett  I*j  onacb  of  cw^nutt^  ti/I  ^itr  thi  a^ftiitlmtmt  •/  W*  S.  in  txHuiLn  of 
IT,  hmi  Hariwicke  ^i/mjfid  bu  hit, 

^  4^  '  B  Ij  a  ations 


410  CASES  Argued  and  DctcTmincd 

Vkitf.  v.     ations  recited  arc  for  tlic  barring  all  cftates-tail,  and  fctlllnj 
SANioM.      prtjiuiiTes  to  the  lifts  after  mentioned. 

The  hufband,  before  the  levying  the  finc,t)n  fale  of  an  « 
covenants  with  J.  S.  the  purdialV^i  for  quiet  enjoyment; 
wards,  in  1742,  he  makes  an  appointment  to  truftecs,  : 
rr.d  placed  by  fale  of  the  wife's  cllatc,  to  raife  money,  sn 
the  principal  zxvX  intcrcit  of  the  mortgage,  and  the  rciii 
purfuantc  of  the  power,  for  the  benefit  of  his  wife  and  chi 

7-  5.  is  cvided  of  ihe  l.mdl  he  piirchafcd  ;  WUHam  > 
dies,  leaving  his  widow  y!*:'i  Sanf.nt  and  four  children 
Mrs.  Ni-aU,  the  mother  of  fhe  defciiilant  Jan  Sanfim  thi 
dic^,  and  this  hill  was  brou;:ht  by  J,  S.  ajainft  the  w: 
children  of  iniiiotfi  Sanfzm^  to  fubjccV  the  prepniiTcs  in  qi 
to  tlie  plaintilPs  demand,  under  the  hufband's  covenant. 

Mr.  TaH:[^  for  the  plaintilF,  cited  ShJrky  verfdt  Fcrra 
fore  Lord  Talht^  and  Baynton  i^iwH^Wardy  bdoSt  Lord 
ivlrlej  yfpril  24,  I  ]^  I .    ( I  ).  *•♦  .ift 

Mr.  Hud,  for  the  defendant,  cited  Sir  EdwarJuei\ 
Co.  Rcp.6y\'].b.  1^. 

t  411  ]         Lord  CHA^7CEI  LOR, 

I  think  the  plaintiff  lias  a  right  to  come  here,  ibr  the  m 
term  ftanding^out  is  a  fulFicientground  for  fo  doing  ;  ar 
are  cafes  where,  though  Men  at  law  it  would  be  deeme 
dulent, yet  notvviihftandingtlicy  may  come  here  for  the 
*"  irther  relief.  !|^ 

And  fo  "     ~  ^     -  '  ^^  '      -       _  -    .  _ 

As  to 
dercd  as  frnudulcii:  aga 

it  arifes  under  an  appointment,  ytt  by<hc  |>laintiff^S'* 
the  whole  cllate  would-be  confulcred^at  law  as  derived  ui 
fine,  and  eftccmcl  as  a  fraudulent  couveyancc  within  the 

For  the  wordb  of  ilic  flatutc,  it  wa*  faid,  are  not  coufi 
prcfsly  to  the  cftate  of  the  jirantor,  but  makes  void  cv< 
nation  by  wliich  creditor*  may  be  defrauded.    ^*  ^ 

And  that  what  lu&been  dune  here  amoiinn  loan  aliensii 
whether  it  is  taken  S  the  cftate  of  tlic  hufl>anl^*6r  of  Aii  ^ 
derived  under  the  line,  it  is  IHII  an  a* naiicn.  * 
.  That  the  hulband  had  a  power  over  i^  with  a  revci 
that  it  is  a  power  over  his  OBwrn  eftate  :  and  if  he  had  nol 
the  rcvcrlion  it  would  have  been  afletSf  jb  that  it  is  an  al 
to  the  jrcjud'ce  of  jircditors  ;  and  if  held  othcnvifc,  it  v 
cafy  to  defraud  cr^itors,  merely  by  a  difterent  method 
veyaiieing.  .  *y*  ' 

I'hat  it  was  net  a  bjrc  naked  power,  lA  an  ov7ncrfl 
therefore  is  an  alien.i:icn  to  the  prejudice  of  creditors. 

Tiicre  lias  been  .^iKthcr  c|iu'(lion  ftartcj,  that  hd^c  ihi 

of  ////;  Sii.ij'.ffiy  and  <rv.\r.dn;i'»ther  of  the  reft  of  the  4c£ 

v^.u  tenant  in  t:\:l  with  rcvcrlion  in  fee  to  herfclf,  ahtf' 

£x  ^rc^':.::./;t'  VvV',  ^/v.;  Surjr"?  hzd  no  power  to  ali^  the 

dyi::-  aiteir  iIic  iL.uJi  of  IViilLirn  Sat^im  i  a«d, though 

(f)  ^/7V  2  vuL  ::z.  0.  C.     S- i  ily:  c;lus  referred  to  in  thf  note  thn 


in  tlic  Time  of  Lord  Chancellor  IIardwicki.  411 

ouIJ  be  a  bar  by  tlic  flatiitc  of  the  c.^atc-tall,  when  it  is  <Ie-     Whiti  v. 

ended,  yet  as  to  th.-  rcvfrfioii  in  f^c,  if  it  was  in  tht  ir.othcr,  it      ^-^kiom. 

»uldo;:Iy  be  by  w.iy  of  cll'.^pi'JLl ;  and  if  this  had  been  the  cafe, 

ihoukl  liavc  been  (»f  opiniun,  that  this  tilare  would  not  J:avc 

.liid  to  tlic  hiilbaiul  WillLun  Sffj'^t/t  !")  iis  tn  he  his  aiVjt«;,  be- 

ufc  there*  was  noti.iiijr  dcfctiuleJ  to  the  defint'ant  --//;//  S'wi'cin 

the  limcof  t!ie  line,  and  thcrwforc  could  make  no  coi*vevancc 

it.    ■ 

Bit  that  is  not  the  cafc\  for  the  revcrnon  in  fee  is  to  Mrs.     [  412  ] 

WiVs^ulband,  and  confequcntly  in  tlic  defendant  Ann  Sjti^ 

tf,  tic  only  child  of  ?.ir.  Kail, 

But  (liiJ  I  am  of  opinion  tiiat  thi'?  would  not  be  a  frandul':nt 

nveyaitfc  at  law,  and  if  it  was  fo  held,  would  be  an  extreme 

fdcafe.  .  ^^ 

I^is  wdTthe  entire,  eflat::  of  the  wife,  wlio  jobs  with  her  Tlwtuiftcn'itL-i 

(band  ifi  raifmc^  a  mcrt^;:igc  term  X^^f/rNv.)  with  a  power  of  *>.  '.**  '-"ttjad 

loiniing^  the  huihaml  in  fuch  parts  .lud  projxMtions,  Vr.  "Lcv'-uij  n^t 

licli  fecmstoliave  an  eye  to  foine  family  feiiLmcnt  hereafter  it  imi.a.f  ben 

}c  made,  though  I  by 'no  llrei's  on  ihat,\  and  in  default  of  I'.nf^*^.,^;^"'*.^' 

ointment  to  the  hufband  and  his  heirs.  di:  r.ri"  cvrTi" 

*  aj'.:r.ll   .\  luole- 

quc.'t  purch.^fcr;  .in«i  if  fo,  this  court  will  not  cmy  i;  lurihtr. 

kthing  iSiercfore  could  be  more  jud  than  for  ihchufiiar.d  to  v  :ur.ta:yco:i- 
ide  for  bis  wife  and  |iiildrcivoiu-of  her  efl.'.te,  and  the  firft  ^* >  '•■»;•;  j'^  p- 
:  iittO  fell  tli#eflate,^  and  raiR  t^u  lur.ulrcd  pounds  t'»  jyay  tT.iMui'.nL^^ 
he  mortgage,  whicli  trutt  could  nevtr  a|  law  l»e  called  irau-  ^o  "•-  r"*-- 
IU4  and  ijfebf  thiiBli'ould  extend  itlcirover  the  whole,  for  '^*''^  *"• 
proviifion  OU|)ie\vire  and  elnjdren  is  oil  of  the  furplu-,  10 
■l-l^ip  they  W011J14  not  deciiili  frau<!uViit-'fi^Minll  credit  is  ; 
even  againd  a  mhfciiuent  purehaicr,  whici;  is  llroiiyer,  Le- 
:  1  hardly  know  an  infl-.^nce  where  a  voluntary  eonveyar.tc 
■O^AeCli  lyjid  fnudUeni  airainft  a^bTcqucr.t  purchafer  ( i ). 
nm  frauMfent  atiaw,  what  trronnd  i^  tiftrc  for  thli  court 

nPftrfjati- \i'0uUi  1!ft*m  it  fraudulent,  this  court  would 
o^^pf  the  mortgage  term  oat.||;f  the  way. 
is  another  ciicnmilanee,  for  ih&  plainriiFs  debt  dt  es 
ppear  to  have  accrued  by  breach  oi  covenant  tfll  after  the 
yance  in  cx&ntioti  of  the  power. 

ave«|iBard  itfaid  in  this  court/that  there  arc  aafqnal/le  vty^ 
ry  fittleihents,  trhichthcy  will  not  t|i|^erpofe  todiftur!)  upon 
inftru^qn  of  thefe  ftatutes  {2).     ' 

ere  avdRpords  in  the  pfovifo  of  th^^atute,  which  fee m  to 
:  fuch  con%uAi6ii,  |A-/i//af-  a'' 5.  /?v.  41^  "  Pioj^idcd  al- 
ys,  and  be  i^cna^d,  C5't\  thaf^  wh^rear'.' fundr? Iff  :..;r.o:i 
Liiilji  I  ofji^nds,  9^*  have  hifrctofcre  been  fiad,  aiid  may 

Kfter  beJiad,  againll  tenant  in  lail,  Eff.*.  the  rev^rrtotttor 
nder^.'W'.  then  Ming  m  ,^ny  other  pcrloii,  .^i\  that  evcrry 

fstUy-w.'^iBWitc  MBl.'fcq.  I  vol.  15.  tkl  the  culci  ihcrc  ciied. 

1^     ^    ".,.  %        ■    Bb3-  »    ••         ««fuch 
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Whiti  ▼.      €c  fuch  common  rccoveryp  to*f .  fhalli  as  toncliing  Tuch  perfen 
•       "  which  then  h:id  any  remamder,  Wt.  and  agnlnft  the  lidtpttf  j 
«<  every  of  them,  ftand,  remain  and  be  of  fuch  like  forccj  ai  " 
**  this  a£b  had  never  been  made,'* 

As  it  is  a  doubtful  cafe,  whether  the  pUtintKT's  debt  accnwl 
till  after  the  conveyance  in  execution  of  tl^  power,  1  mud 
mifs  the  bill)  but  it  (hall  be  without  coAej  and  decreed 

Cafe  I46»         Maynwarlng  v»  MajwvtmrtHg  and  i«,  February  I  l^ifi* 

A.  coHTcyed  jf  By  deed  conveys  the  fum  of  1000/-  to  truftecqpo  k  W 

1000/.  totruf-    -/at  •  out  ill  the  purchafc  of  freehold  lartd  within  22  coinpuffti 
ol"  "the  put     m»cs  of  JT^y?  Ch^Jlir,  «nd  after  limiting  thelenfte  toft^J^ 
chafe  of  freehold  pei[foiis  for  life,  glvcs  th^rfl  rctiiainder  tr^tail  lo  tbe  p!  >:::r, 
i^^rtcdmUei   ^^°  '*  ^°^  ^^  ^S^»  and  tlic  Ia(rtenmmdcr-man  ifcthfi^ 
Sxi&wi*^.  The  ant  Lee.  ■  ^  "" 

plaintiff,  rhefirft  y,  K" 

tenant  in  tail  under  a  limitation  flom  A*  fq|gefVing  no  Jbtfb  ^ orchaK  tt  the  dea  weCb-CM 

but  a  convenient  one  mi^tbe  had  tn  L^nc^Mlrtf  pn^M  thirjiE  truffccfi  Qriflb  btf  £kp^«^  ttf     . 

accordingly.    Lord  IlariwUke  made  an  ^rditfit  du  tr^m  to  look  i»tt  fie^^f^vhakm^hm  ^t  itfmft 


de  an  ^rditfit  du  trtdu  to  laak  «<tf  iV^Kv^  Wiitf  #> 


the  deed t  dndifaftdr  a  ccuveKsent 
kejifutld  b$  inchrud  to  deviau  in  tkit  fltrti 

It  being  convenient  fdl  tllfe  firft  tMnt  in  Hil,  that  it  1 
be  immediately  inVeftcdTi  r:flftl^*A;»t"e  may  be  tnaUed  »  fifel 
a  recovery,  and  bar  the  ^Mcquent  rematiKlcrj;,  he  ( 1 )  bmes  \^ 
bill  ^ainil  the  triiftee  efthc^^*  aii4  thei^tffr  reniAl^cT-au^J 
fuggellmg  that  the  tAftceWias  been  cndeavoimnp  ed  fin3  WtJ 
fuch  a  purchafc  u  the  deed  djA£%;s,  b*it  no  fu  h  1 .  t  c  1  r  fcuiJ; 
and  that  aircry  convenient  purchaftf;  ma^  l^niadc  in  the  Cau^ 
of  Lancajler^  and  prays  4iie  triifteo  nfay 'tt^^rcAcd  u> 
chafe  accordingly*       »      -  -"|^7 

The  truftcc  bf  his  anfwcr  fubmits  to'iie  c  mrt,  that  flp  iiTJ^ 
up  by  the  terms  of  the  irufl,  and  cannot  faft'y  |.uj^]  _l!c  jif 
where  but  within  tht  limits  prcigribed  him- 

It  was  faid  br  the  pUintiff's  co«nfc!^  that  fte  dt^fend^ 
the  laft  remainder^jnaiu  eiukavours  to  himicr  ai-d  cmanp.r  ' 
affair  as  much  as  poiUbl^  in  order  to  prevent  his  contu^^^ 
from  being  barrcdr^jmd  tj^t  as  the^ying  out  the  moncj  m 
|iurchafe  wifliln  ,22  ttillcs  tsfJ^tjfer^  was  a  circum^Ance  o^ilji 
find  not  %(Rmtia|  at  alkp^e  iSghl|||f  cbepartR»y  the  roi^^  m\ 
difpenfis  ivith  h  ;  zm  that  t^s^^^nrt  has  io  ti|t  caiea  of  vt 
(where  the  tcftator  h^t  4irc£bid«  purchafc  of  ^^holj  to 
mnde)  allowedidke  trulle«s  tpn^diarc,   noLwIthltandUig  piU 
has  bcdttt^pyhofdj  whefc|^  «qBii^nQ|bc  liad  without  it. 

(0  And  thigyints  for  lives  (whQ  were  his  father  and  Ao&er] 
kiii,i/r.  ^^  ^  •  .      «    ••        t^ 


I 


f» 


Tk>w 


*M    .** 


in  the  Time  of  Lord  Chancellor  Hardv^cki.  41 

Lord  Chancellor,  Mayk- 

Ks  the  words  of  the  deed  are  not  dircSoryonly  to  the  truf-    ^mayn-  ^' 
S|  with  refpe£l  to  the  purchafing  of  the  eftate  within  22      warikq. 
les  of  Cbefier^  but  incorporated  with  the  very  truil  itfelf,  I  The  truftee 
mot  deviate  from.tIie  intention  of  tlie  donor  under  the  deed,  «*'g»»t  Have  bor- 
r  is  the  court  to  pay  any  regard  to  the  convenience  of  the  firil  tihittwiS?n  the 
uintin  tail  and  his  family,  or  to  the  difEculties  the  laft  re-  n  miles  of  ^. 
iinder-man  may  create  irtj>rdcr  .^  prevent  his  intcreft  from  po/^Tonnv^cAVn 
ing|i)arred  (i),  but  the  ffliftee   might  have  borrowed  fome  the  money  *lii'"* 
atcmthin  this   diftricl  {^)^iQt  the  purpofe  of  invefting  the  *"»J»  and  after 
jncyinlanij,  and  after  the  end  was  anfwcred  to  the  firft  re*  Lrin^t^i^cc^ovc- 
kiyier-jpanin  tail  of  fufiiiring  a  recovery  in  onfex  to  get  the  ry  in  order  tu  get 
mcy  into  his  own  hgnds,  the  cftate  might  havS^en  reftored  '*^  '°^^'-  ^;» 

.   '      ^,  .    -      ,  T        •  **  anfw  cred  to  the 

unto  the  orkmal  owner.        ^         ^  firft  i«n;»nt  in 

uan  donhofting  mcfre  in  this^'cafci  than  direft  tfie  truftee  to  tJii,  it  might 
loot  for  a  piUthafe  witWn  the  terms  of  the  ^eed,  and  if  treA^JJinVo 
bacomihient  timG^lowed  for  that  purpofe  itftpald  appear  the  original  own* 
iich  pnrchs^  is  en  to  met  with,  the  parties  may  apply  to  the  ^^* 

P(3)t'  w^n[K>uId^bite  Jbe  ii^^lincd  to^viate  in  this  parti- 
from  th9llriA^enns  of  the*Vuil|  aim  in  the  oiean  while 
UL^jica<|ah][^e  made  for^rq|fed^ts  of  the  court's  dif- 
fagjsimj^h  a  truft,.  where  af^  a  ift>p4^  time  allowed  no 
fpurdiarc  i>  to  bcfoLiiiJ. 

■t  IS  to  whafh.ii  beau  mcnttoncd  wUh  rcgatd  to  tlie  court's 
\m%  of  a  pufufhitfc  where  the  eftatr  lu^  been  part  copyhold, 

l^n  in    f^cli  ga^i,  whcic  ic  \vaJ«  merely  directory  1  and 

leorpoifated  WlrikEhi:  very  truft  itfclf* 

I?.     LordChamAtm-    mnde  facli   all  order  Sn  the  CJfcfe  of  Slrf/I  D.  by 

wllldireQca  his  Cf  ll^UK:^.  U)  \.\y  out  t  furaof  ^oney  in  the  u"  ou"^"  rlim  of 
\  of  frcdi0M  land  otiiy,  w^^^^jSbf^n  ;i  petition  of  (lie  money  in  the 
/fuiit^eftm^EhattlRy  could  ^^rShiut  great  di  lad  van-  {;"''*J^^"^''f*=«- 

L  ,    ™   -       *1       I     .  *    '  ^  ,  ,    y       •  f       1  ♦JOld  land  only, 

Hdiale  the  frc.ehfild  yf  no   eilsite  |>tilcf«.  thej^  took  along  tsthcy  o.ulJnot 
^  1  coikgc-hoUlitigp  his  Lordfl^ip  kfifpcnfa!  with  the^ftriS  without  great 
kmsof  ihc  will,  m^X  approved  of  the,  ti^ftees  purchafiug  pj^J^'JJ;^^^^^ 
■il(^-hokliftg  at  the  fame  time  witli  the  freehold.  freehold  of  an 

•  eftatc,  uhlcft 

kj  ^k  tl«Q«  witKItt  fQlle|«>h«Tdiiig|  the  Oairv  dif^>cafej  irttb  tbe  ft:i£t  dircCtiun«of  ihe  will. 

WFtJtC§tItt  V.   Coihi,  affu  I  ^*'^lfcr  fhe,may    be  enabled    to    difpofc 
%d  At  cafes  ihtte  died,  ^     iSft?&f  b>  inc.    Vtife  OUbam  v.  Hu^ha^ 

i  Tltti   is  fomctimes   done,   where?    .tw;L  z  vol  453. 
fc  iidiftaed  Eo  be  bid  otii  in  bn  t  (3  ^  .^f ;.  Ijtf.J.  1746.  fol.  302. 

'f.    «  B  b  4 
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Cafe  1 47* 


.The  aHignees 
Under  acomn/if- 
iion  of  bank- 
ruotcy  brougiit 


Hamond  and  cthsrs^  jljj^ees  of  Myrtifl  BanWupt^  vctCns  Mjerf 
^      and  Murrayy  Feb*  i6,   1746.  at  the  Rolls, 
r       '  % 

TH  E  bill  was  broi^ght  againft  the  defendant  Murray  to  f€| 
•afide  a/raudulcnt  afligfimer^   of  an  annuity  from  Myers 
to  Mt/rrny,  as  1  einj  made  far  no  ^fifideration,  and  fabfequcAt 


abiii  tofctafidc  to  art r.c^  of  bankruptcy. 

anafli^nmertof 


ar.  annuity  fiora  the  bmkrupt  to  Af.  as  being  made  fcr  no  Ilbn5?cri!  .,      _, , 

•fFcred  to  read  the  erami/:a|i«  n  of  ^i  j::orr.ry,  titdiii  before  the  commiflioncrs  J  fly  coiirt 
fdI^it  ir,  ualcu  he  bad  been  cxamioidjn  chief ia  the  ciafc.  "^         „  '       ^ 


ion,  iwd,*a$  tncv-^ngeof  the  fraud* 
'  ^  -^^  -         -  would  Hdk 


The  plaintiff^  counfc|g|frered-to  i 
le  deCendaii  AJ.nr,i\\  uttonL-t,  ^t; 


read  t!ie  exam^ation  of  Bs/oty 
theMeCendaii  A/-rr<jfj  uttonLif,  tal:n  Re  fore  We  commlHiaa^ 
ers,  whoa£Viri*iri  i\ti^  rominiilitux.^l^^iiift  i'^'^.^as  an   edricoc^  J 
of  the  fraiiQ^  lind  vi  ?.n  ^  of  baitVrujK^yw^  ^hWf*  pm^ou^o     m 
the  a ffignmetit*t>f  flic  annuity  to /IJWr^.     •  ^ 

'  •        Mafler  of  the  Roih^   I  cjtii^  a%vvvA|  m 

to  be  rtad  ^(i  a(fc£^  tfl^  iutcrciref  a  AiulTUk^  flmv  ati^J  qsi- 
,   ^        nion  tlie  plaunkd^cc^M  ^  [^  intitkd  to  |V|||||dciic|pun!e^$     j 
f^fihad  hc'en^gJHfciMid'fci^iflC  4n  rn&va^K^  'a      ^  ^jk       A 
Af.  having  by       *  But^is  Honor  pcrmk;j(nii^  laintiiT  to  f ea% tne^ JronaTOB  ^ 
his  anfwcriVt  up  cf  rfiQ  liefen^ant  Jfrrr<9jt^l££pn:fore jlp  comTOTiOnerf,  beewls  " 
a  different  right  th/anfwer^aYiuiftt. »  C<^"^^lt  nib^Dllic'iaTMMilteiVqia      J 
flian  what  he       ^"^/  he^Uad  balu^Tinliny  ^^WB'^^VW^*>'»  th^i^Mflfa^ 
h.id  done  in  hi3     tlon  MO^v  in    ft^c'i  :i  4ftl>  be>  4H^ I^nh^^^ggK  WitraMtV'Mid  l^  A 

examination  be:  coufi^ncejKtWLrri  tHi^»iifwl»^f  th<?  IcfflidanM  ■"  ' 

le  i»)oiJiipioi3cfA  t 


loiet.iecomAii*  t  •      ^         •*     •  t         i^ »r  1 

fioncrs,thccourt,hiS  ^niiBat4on  tplcn  be|E|f^i]|e 

allowed  the  lat-  ^        it  '  ^r*^        *  ^ 

(cr  tO'bc  read  to  grewlhc  uaccrtali^.  ^    ,  ^ 


'%si» 


«i    L,^ 


Cafe  14^.   Jpeh^(^'70'y  17^ 

r  416  ]   "'  Wifi,  cnt  o/tkf^ 

X^arn^vv^fJt  by  Jg^^\ 

*  Dotcngef  if  Cfi^rrv^ 

^he  JDuiit  "rf  Ck^dos  ^rti 


.  *S^'^^4j^<J 


■>•» 


1  N  a  ftrtBei^n^  ^ail.  p£rv 


J^arnuis  of  fJiit?ijni|^,  fttj 

itior^age,  of'StKi^.c 


On  a  feUJement 
previous  10  5, 
marriage,  the 
truftbfaterlh      ^, 

waj,  in  cafe  th«   «  (hou^d  h^v^i^tg^ifue  m^f^v  L^y  CJ. 

Ttic  :i   d.'j:s!rhta  cr  djtjghfipj  'then  the  n\ 

male,  ir-d  there    "  fecS^OuM  OUt   O^iC  -|»rL  '.t  ;    -  f  tl  C  l^iatTOfS,   tff.  ^T  bJf^lCp 
Aouldteiffue    ^4<  jt^^^^age,  ofatKhc^lfmlkk^  lOOO 

tor-Jfc,  'if  two  ^*'yearo^^i((^or  i:ic  poniolp  4^1  a^ughiof  or  daughtcrs^J* 

daughlcrs  Va  l^  ^   *'*   * 

25000/.  to  be  paid  to  them  \ A?  thgy  itiajTi  ^J,j3r  hic  ^rrtcJj  bwffc^jt  ^m  fag  niiF^itj  af;rt  the  dt-i^i 
of  their  ^andfa.Eer.     The  TTther    dj^d-^iSj^JA  i|||^f^yo  ca^htrr&^n^   th?  Rran<iirftr  &i^  m 
is  d*:^:^  'y  the  bill  is  biought  by  the  p^itiff  jnlhtt»g^9l*-lns  Vife^^ne  She  daugk|el|[|  8^^^11,500/.  T 
with  intereft  for  the  fame  from  the  nine  offlv?  nfitri|fce.     L^rd  H^^^-i^  kelAjfL:  torticn  itfied  off^ 
r*£rr'ia^e  ufon  tit  vnrdi  •ftbijettlmcnt^  ^k/jivt  inttr^  ^s  Ju//%tm  tbt  ttt^e  ofWi  Arrwrr,  j^  ▼ 


^O  years  J-  I  ^- 
y}  c 41^, the  Mar4! 
'€  ZidmaJI}^  and  thj 


J 
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;,   15,000/.  if  two,  25,000/.  to  be  paid  to  fucli  daughter       i-vov  v, 
daughters  when  they  Ihoiild  rcfpcdlively  attain  21    years,        "akuui.  ^ 

be  married,  which  fhould  firft  liappen."  ^    'i^*-/^'*^'' 

the  fettlemer.t,    a    maiiifjn.mce    was    provided   for    tha  ^*kf^ 

Iters  Q^  the  marriaj^c,  but  n^:  to  be  raifcd  till  after  the  death     9   /    a    \/.^^< 
t  late  Duke  of  CLinchs,  ^  ^      5  y^^^^. 

ic  Marquis  of  Qirfurv./t  dhd  three  years  after  tl:e  marriage 
)ut  ilTue  male,  and  Ivft  two  daughters,  the  plaintilF  Lady 
f/'/W,  A!! A  Lady  Jf'fit'  Brlcf^cs, 

1  the  loth  of  January  1743,  t!ie  plalnliHs  intfrnnrried,  and 
upon  Mu  Lyi/iy  in  the  ri^iit  of  Lutly  Cathiiriric,  became  in- 

undtr  the  fettlement  abov,;  mrjuio-ud  to  the  Aim  of 
co/.  and  they  have  brought  tljc-lr  bill  for  this  fum,  witli  in- 
:  for  th^  fame  fiom  the  rin-.c  of  rhc  tr.arriii,;e. 
pon  the  9ih  of  Aii^^iif.  1744,  ti^-'  Lit-  dukc  cf  Chrnios  died. 
'ui  CbiiuiJh'rw^'Mv  ii:e  opening  of  il^L  e.iit!  for  tiie  piaintiii's 
Jit  it  very  {Irong  in  their  t''avour,  and  tliercfore  put  it  upon 
cijr.ilart's  courrcl*to  ftate  their  objudi.^ns. 

r  i)t:wflf  counfd  for  iJie  dcft;:ui::TUs,  iniiftcd,  as  rJds  h  a  C  4^7  3 
rio:iary  term,  xhat  did  not  take  cfllfl  in  p^^irtfl-on  till 
th^  death  of  the  Duke  of  C.b.imbi't  and  the:  •-fore  the  plains. 
*'crc  notiotitled  to  tlic  portion  or  intert ft  'thereon  in  his  lifc- 
j  and  cited  the  cafe  of  Brans  vcrfiis  BaUcy^  z  i^  7/wwj.  4^4. 
the  prefcnf  cafe  the  fiimc  circumilnnce  a?  i:i  thnt,  an  ituer- 
igeftatc  for  fife  iu  the  Lite.  Duke  of  Ctandas  winch  did  i:rt 
tiU  .fevcral  months  after  the  mar^age,  and  iIk:  portioit  too 
ted  tOfberaifed'Ottftof  the  rcnite  and  proliis,  wliich  fecms  to 
the  intention  of  the  parties  that  nointercft  f'lould  be  paid 
Ftcr  the  death  of  tlitf  Duke,  as  he  was,  during  his  life,  in- 
I  to  the  rents  of  the  8ftate  chnr;^eil  with  the  portion, 
ir.  iVW/ of  the  fame  fide- f.iiii,  the  fetlkment  dircfls  tliat 
Hiintcnancc  of  the  daughters  {liall  not  be  r^ilfcil  lill  after  the 
!i  of  the  late  Duke  j  and  therefore  it  qannot  hv'  pv^  fumed  the 
.C8  intended' the  caipital  of  the  portion  fln)uld  be  r.ii fed  till  the 
k  tfX>k  cflcft  in  pofielfion  by  tlie  dtatli  of  the  Lite  Duke ;  he 
\Evc!^:i  VLrfilB  Kvelyr.^  1  P,  irws.  591.  to  fliew,  ih.it  tho'  no 
■  '."rasUmiied  for  payment  of  the  portion,  yet  tlie  court  would  not 
sit outofaTeverficnnrytcrm,asthcdui!ghLers were  fo  vcryyoung. 
•ORD  CkaNCELLoM, 
.3tti  ia  general  extremely  unwillhis:  to  excrcifc  the  auiliority  „ 

L«  °  .  .-  .1  .        ^    .  ,  ^       '    The  court  will 

P  court  in  raifing  portions  or  interclt  upon  them  out  of  re-  ,,;uit.i,t:.  raife 
'Onary  terms,  and  therefore  wherever  enfrs  huve  Ik  en  broa»;ht  por:io:ii  orin- 


always  refused  to  do  it  ( 1 ). 


•ftivic  toraife  them  uoon  conllruiSliou  or  impii-jailon  only,  I         .   .,.   ,- 


aiy  ri'i-.rp,  ti:ie- 


!Mt  in  tlie  prcfent  cafe  tlic  tnid  of  the  term  is  f;?r:::incd,  th.ic 
J^notatcid  dccreein^j  It  to  be  raifcd. 

'Pon  the  firll  part  of  the  teriii  thv:  jrreat  olijeClioii  ii,  tii.it 
^  toitc  nifed  out  01  a  rcverfiL>:;:iry  ouc. 

)9iJ4SUfiifv  V,  Sftitrvj  a.fte  i  vol  5^9,  and  lefirtnccs.  Sir\m  v.  Dt  thick, 

It 
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LroN  y.  It  IS  plainly  put  in  the  power  of  the  Marquis  of  CflnMnw  llic 

Chan  DOS.  f^ti^^r,  to  raife  it  out  of  the  reverfionary  term,  if  he  thought  pro- 
per ;  if  the  Marquis  ha^l  died,  and  the  Duke  of  C&iWox,  it  is  not 
controverted  on  the  wording  of  this  fcttlement,  but  thsUtheuut 
tecs  mi^ht  raife  ir.  even  in  tlic  life-time  of  the  jointrefs. 

Then  the  only  quelHoii  is^  Whether  it  could  be  raifed  inlhe 
life-time  of  the  late  Duke  of  Chandos  ? 
C  4  ^  ^  1         It  has  been  infilled,  that  though  there  are  no  words  to  fufpeod^ 
It,  yt:t,  /•;?  nnpUcathny  the  raifing  of  the  portion  oug^Lt  to  bcpofc 
poncd  till  his  tleath|  by  the  rules  of  tlie  court.  | 

But  what  warrant  has  the  court  to  infert,  by  implicaim  lai 
csrJlruP.kfi^  what   the  p.irties  ilicmfelves  have   not   esprefledii' 
for,  us  they  Iiavc  faid,  it  may  be  raifed  in  the  life- time  of  ih? 
Llarquis  and  jointrefs,  and  have  fai.d  nothing  toiiifpcndit  ^af«| 
ter  the  death  of  t!ie  ]3uke ;  cxprejjio  um)u  yl  exai/fiA^n'itJr 

It  makes  it  lirongcr  too,  when,  in  the  very  next  claufe,  tk  < 
parties  hail  in  contemplation  the  death  of  the  Duke  of  Chanda. 
An  argument  was  drawn  in  favour  of  the  defendants  froB 
the  claufc  relating  to  maintenance,  which  is  nQt  to  bf  raifed ll^ 
after  the  death  of  the  late  Du^e,  and  fu^drted  by  tfie  ca(e  jL 
Brome  verfus  Jhriley.    '  ^  *   ''  '  . 

It  was  faid  iUH'  maifitihante  dces,  in  its  nature  preMd^^ic 
portion,  and  a&  it  is  nc^  to  be  raifed  iii'jthe  life-time  of  the  DoM 
therefore  the  portion  flihll  not.  ^^  »[       ^       ^ 

In  that  cafe  there  were  rfe  vtlm^fro  govmi  i"cx>nnn)flit'^j 
but  in  this  there?  are  cxjiftCs  woflkthat  do^vcrsiit.  .:     i'  :"  ■' 
diflinj;uifljable  from  tlic  cafe  Qt'Brcf^rTinim^h',  bcc.iu.c  ■'..■■■- 
is  no  pov.er  thcfC  of  raifing  it  in  the  I'lftiimc  of  the  joints  iT. 
'JlK:uj:;h  it  is  not  u f ual, for,  convey aTHcrs,  und'ihey^tre  t%- 
trcmcly  cautious  of  raifing  portions  fgf  diiugliitrs  in  the  fithcA 
life- time  without  his  confent ;  .yet,  where  there  are  grnt  eltaS^ 
it  is  common  to  dircd  that  upon  tfie  death  of  tbe  father  this  J^' 
tion^  for  tlic  daughters  (hall  be  raifed  in*..tlie  life-time  rf^ 
granLlf.uhcr,  and    not  fufpend  ihc  raifmg  thtM  JHl  afte|^tl(' 
lives.  «  '  <S     ■ 

Toconftrue  thisjettlcment  oilflfrwife,  f  fMJt  in(bT^'Vad|| 
and  go  ly  impliciiii^i  ^inljy  when  there  is  a  A  exprefs  SIlcQidiP 
r.\ifc  it  even  in  the  lifft-time  of  the  Marquis  himfelF,  if  t 
thought  fit,  "  %  •         '      J 

I  am  of  opinion,  therefor^,  the  portion  veftcd  on  the  ta^ 
riagc  of  Lady  Cnthciiney  from  the  words  of  tlie'tbttletoient^i^ 
L  4'9  ]    that  interelk  was  due  from  tfie  ^imc  of  the  mprriage  ^  and  r 
Lrordfliip  decreed  it  to  be  railed  at  4  AjfUr  centm  accofdingly. 

*  U,un  a  m.iriig''  fc (tic mrnt  lands  are  limiied  to  the  ufe  of  the  huftaili  tnllfl 
for  ih'.ii  liv.5,  rcniLtiiid-.r  to  the  lirft  jnd  every  other  Ion  ia  cailt  and  in  dcfiulc 
ifTue  mlc  of  the  mairijgc,  to.trullrf.  In  iruU  to  raife  25C0/.  for  dauthters  pn«t 
at  21,  or  :iurri  gc,  wliicb  /h.ill  tir.t  h.tppen,  and  out  of  theftofits  Co  pay  >OcA  J| 
ar.n.  for  mairciunc.  \  the  fi.ll  payment  ai  ibe  vnUntehance  to  commsnce  afcef  ¥i 
ciUte  of  the  tiuftees  ih.iU  ha\i:com«  into  pAfTflion:  the  hulband  diei^irichoat  iljj 
m.i'c,  leaving  ad  :u^tli^  ar.d  a  wiltl\vho  ic  juii  turcd,  in  theprcmife^i  ttMp«4 
£i.ili  not  be  i.iifcd  in  ihi>  nnoihcrS  lifc-iimcf  bec.iufc  ibe  miMtnttaaot» . whichjjlg 
tur.O)y  to  precede  tKe  porLion,  is  not  to  be  paid  ciU  the  truftcet  aft  ia  podwP' 
B'Q^nc  vcrlus Sirkiey,  z  F.  Ihmi,  484  (1).  '* 


(z)  rUcCofiei  v.  Mmd^WiU^  i  Salk.l^^. 


I 


* 


S  Argued  and  Dctcnnlncd 

cpowcr  of  the  Marquis  of  Cjr«r^!k 
the  reverfionary  term,  if  he  thoii^^lit  ^ 
1  died,  and  the  Duke  of  Cknk,  itisst 
rding  of  this  fettltmcnt,  but  thai  tic  tni- 
n  the  life-time  of  die  jointrefs,' 
n  is,  Whethcf  it  could  be  r^fcd  'A 
ke  of  Chandoi  ?  , 
lat  though  there  arc  no  words  to  fiifKii 
c  railing  of  the  portion  ough  tobepcl- ' 
ihc  rules  of  the  court.  *      i 

as  the*court  to  inferf,  h^  inficm  si  ^ 
:)anies  tlicmfdves  have  not  aprtfieu;  f 
[X  may  Be  nikd  in  the  Hfe-limc  of  is  . 
lul  luve  faal  notliifii;  tofulpendittilli  \ 

-10,  when,  in  the  vciV  liat  clafc,  i 
lien  the  death  of  the  Duke  of  fl^.  ^" 
a\(*n  in  favour  of  the  defendants  h ' 
In  tc nance,  which  is  npf  to  ]»vM^;r 
re  Duke.  aiidfujFoWedbythcafefi' 

narj^ikits\h  its 'nature,  prccc^^  * 
obcraifcaialhehfctiDieofdicDB^^ 

%  ^^^0  -oven)  tH^'^cenfl] 

are  ^i^diM^^^' 
nr  iunfhei;f^t;mc&fihtr'F 

I  fr^r  r.Miffevincefl,  andwf^' 


in  the  Time  of  LordChancellor  HAHDMrick*. 


^  Lee  yttf\x^6»c  and  lyjrandai  February^  23,  1745. 


4ip 


Cafe    149. 


S.  O.  ?  Vcr.  X. 
X^.  previous  to 
H  i  smar  r i  age  with 
X>«  covenanted 
tiiat  he  would  by 


»i*' 


JH|E  flueftioh  iTjTthis  caufearofe  upon  the  covenants    in   a 
dee^  previous  to  the  marriage  of  the  defendant.  Af^^^>^^» 
Uix  with  wr  firft  huftanrf'CSirA'/  Hittrx  Lee.   .*  ^    ^  <^ 

■■  ♦•■  ■    ^--^         ^     *    J   *' 

^   will,  or  ^y  fom$,  g«od  ikflunnce  la  tie  law,  |rant  to  D.  or  £.  ZTTtht  mother,    or   Kesr    exe<?utors,   CS^f. 

5  ia  tr«(l^for  i).  and  ibrller  itparate  xiSt,  1600 1,  to  be  paid  to  D.  after  his  dcceafc  5  and  i»  cafe  he  fliould 
not  by  will  or  iOierwire  aflure  to  D.the  1000/.  jh en  hit  executors'i  &c,  fliaH-n^vi  tHi  n  -ii  jc  mon  tJia  after 
his deceafe  pay  Z).  the  IQOC^.  t,  ii,dead  without  mAlcing  anjE will  or  deed  in  r^^^rd  to  tHe  1000  /-  X>. 
u»ctmii(ledt§ttlt^(>ooi.am{ihejyhi6udvePmr^  wne^ft  oiUy  to  Jtiur%  ^ 

afrwifionfir tbt  wife,  w'u^ut  aftjf.intainon  oftb^ bujband  to ItavtM  as  a  debt  ( i ).  ^^^^^'^^^S'  ^  ^^^^^  mJ^^r^!€^ 

^^^  -         "^  '     "*  a         ^        '^  —   •       '/^  ^^         ^^/tJt^  ^ 

"fa  confidciadonifif  the  intended  Jparriagli^  and  dF  the  *^^''T^^^>^i:^;^^^  ^*^^ 

^<fj^  jmaipn^ot  MiJt^a  0jiraftda^  znd  for  making  d  pro vi— ^^^^^'^^^   /   >    / 
•*  fion  jjbf' the  fait  Marsha,  CharlcsWicnrj  fDee  c^ih^  coiBnar^t  ^     —         ^ 


*'  that  Tie  will  ii^^his  Kfe-time,  cither  by  Ks  la(l  wiil  or  ^ 
"good and ^flicient  a|Rirahce &»  tl>e l»w,  gjant  to  MaHha  or  JS/£-~ '''\^, 
^f^uibetb  !ff  Araifda  th«^mo|^er»  <jr  her  executors  or  adinlniftr-SL—    5^ 
'*h  Xdn,  in-truft  ^««  4e  faiE  .*far/2io,  andJ^o1r*c».folei»nd  fepa- 

■  ♦*  rate^fe,  looo/.  to^]^d'J(  the  faid  ^<»r/Aa,aftcr»thedeccaL£<^ 
•'of  Cllr/«  £&Brj>-£#^,  in  «af(i^l^fl»tff«^vij^  him."^       t 

ji'    ""Andip  cafe.G5ar/yjfc/*/X?<',  ^lajl  not,  i>ywlll  or  otKex"—    -        __ 
'^'  wif<?hi  hts  lifeitimie,  aflure  to  Mafthn^'die.  ijiid  reow.tliat  tHeri      ^^, 


the 


!i.»t;. yet  ^ntf' '•'""'' f'wl 


f^■hen  there 
fe  of  tieMii^w^ 


Ln 


executors   or  admii^lratorig ot    (.harLj  Henry  Ltt\   Ihiil?^     ^ 
"  within  the  fp  ice  of  fix  inoiitfls  next^jftcr  the  deccaic  of  Cl\ z r  /^_^ 
*f  Henry  Lm^  pay  tqiJilariba  lyArqnda  the  futn  of  iocqA  lo    ^ric± 
**  for  her  own  ufe  and  benefit,*' 

"Mr-  Lee  h  dead,  without  mr-king  any  wiU  or  deed  i  in  ptix-_. 
fuance  of  his  powcff^ith  regard  to  the  toco/. 

Mr,  Solicitor  General  fgr  the   pJumtiiy^,  ibe   cliiyren  (2}     ^p 
the  defendant  Marihn  G?^  by  her  firft  liuitiind,  flfiilcd,    tli;^^ 
as  h^  knew  he  fhouI4  leave  fuffident  to  pay  loco  A  fhe  fhall     n^  ^ 
harfiioth  the  looo/Vind  htr  (hare  of*  his  perfoiial  eft  ate   und^^ 
die  ftatute  oF  dlllribttitions.  ^  _ 

•Th*tthe  court  aTways  leans  again  ft  double  proi^iilons. 
Heated  iriUcih  vcrfus  IVIkach^  2  f^0r^,  JS^m/'-  cbva\:i|^ 
on  his  marriage  to  purchafe  lands  of  10^ I.  a  yeafMnd  fcttie  the 
for  the  jointure  of  his  wlfei  andjto  the  fitiland  otlicr  fojis  of  tl^^ 
marriage  5  he  purchaftk  lands  of^at  value^  but  makes  no  fctti^_^ 
tlementj  and  on  his  death  the  landi  deteend  on  fhc  cldeft  Ton  "* 
©n  %  bill  brought  by  him  Idg  a  fpecific  pcrformauce,  Lord  Oo^^^  * 
/^r  decreed  the  bmda  ddiagnded  to  be  a  iat^fdclioii  of  the  co  v-^-^ 

t 


420 


.    3^*  and  Mr,  Cj?i  nc||ft  d^reto.      />  ,r 

mi€   z    voL    632,    Kt^i^aM 

.    -  ,  2  ifrtf.  efti,  i*i^.  cjj.  With  re 


(2,  ,.. 

fitler  ©f  M 
tijfiii^t   of  ^P;v 

it*:*  ^    ;. 


v« 


t**^ 


-.  Vj 


Thk 
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L»£  r.Cox.        rpj^jj  jg  ^  ^^fg  Qf  yg^i   gj^^^g^  ^3^^  ^andy  vcrfus  TFidtTJcrc, 

•  2  Frrn.  709.  and  i  P.  i^Fmx.  324.  is  of  pcrfonal cftate :  One  co?e- 

n^llts  to  leave  his  wife  650/.  he  dies  inteftate,  and  tke'Vife's 

(half  on  Uie  ftatute  df  diltributions  comes  to  more  thnuL.tIie  650/. 

this  IS  a  fatisfaftion. 

The  perfoqaltftatc  in  the  prefentxafe  amounting  to  2  JioA 
is  more  than  rufliciefU  to  Ulisfy  the  core  nan  c  in  the  deed,  and 
therefore  fhalf^be  deemed  a  fatisfaftlon  ;  and  the  cafe  orBIanJy  \ 
vcrfvis  H'^idmpre  is  in  pohit,  for  either  the  hfifbaij^d  in  hk  Hfc- " 
time,  or  hij-execo^prs  or  admihiftrators,  niiffht  pay  ;  fo  that  tlie 
covenanfftare  not  brokca  by  ^  huiband's  d^g  inteilate)  as  his 
adminiftrator  may  within  fix  months  perfoiifa.  ; 

Mr,  Attorney  .General  for  the«defendant  Mrs,  tox. 
The  rule  upon  the  ftatutc-of  diftr^titojj'||^  that  the  debts 
muH  be  firft  taken  out,  ijcfore  the' clear  pcrfonal  ^^fcte  qjil  be 
feert;      ■•  "^     '  ■  "     > 

Is  tlicre  any  grounct  to  fay,  that  the  Tiufband  ^Jd  intend  (he 
fliould  not  have  the  diilribiilion  which  he  knew  the  law  would 
give  her  ?  .  -.    ,  ■ 

There  IS  nothing  upon  the  face  of  thfltoJeCfd  to  exclude" her: 
the  ttpitraft  doct  not  ij^efttion'tiidcafe  or 'an  inteftacy.  but  if 
theh'uIKk^  fliotid  not  diraEt^jt  to  be  raifed-,  condders  it  as 
adcbt,^nd  Q*£  may^Mim  her  'dmriinilive  fharc  of  his  pcrfonal 
cftaie  in  aftothcr  rij^ht  tttidtr  thejlattdc  cf  dtflnhuttons. 

He  fitcd  the  cafe  6fOJIi/^r  vcnhs  Brickland^*  Dfrnakr  3, 

1732(1),  {)efotc>Slf  ^gl^/6  J^fylly  where   ^^c  mmj[icit^r  a 

^  •  wife,  .^nd  a;  diflributory  Ihare  t)f  tic  hi^biilid'rf^eTOiial  eftate, 

,   weid  decreed  toiler* 
:^  '  In  ELvidy  verms  lVidm9^^  the  WJ^c  was  adttiiffiftratrlx  hcr- 

felf,  ancTcoutd  immed&ftly  Jpply  the  periliial  eftatc.of  l^r  huf- 
band,  but  ^  deffnjam  P'JrMfJfu  tbe"  mother  of  tiie  dmndant  -ff 
Coxj  13  admmiftratrix  hcire  durar,^  minore  €ttate  of  her  -daughter, 
and  tlierefore   the  pcrfonal  cljate*-  coHld^t  be  -^pplied^^  a  ' 
•    ttvv'clve  raonth  aftfr  tl»cMntefta*e's\ie^^         •     -g  J|p' 

Mr.  Brown  fouufcl  of  the  famij^Jde.      M       ■' 
.  The  iiufband's  l<a|Ylng  it  (Old^e  adminiftrj(fc  to  paf  ift  m 
""^erformano^f  tbeWvrriMM^  but  a  negtCdF  in  him^  becaur 
[  4^1  ]     wouW  have  been  muchlBi(M  htneficiaHf  he  liad  raifcd 'it  in 
^his  life-time,  as  ftlwould  I)tvA>een  to  htf  Separate  flfc,  diiHn£l 
Jroi|^her  fevjoxid  bui|apd|  thili  event  wmck  fa^  aoually  hBp-^ 
pened. '  ,,  r       -  ■  '  '      • 

t  ff  the   adminlflnfctrix  Wre  yf^$  "at  Tibertyjo  pay  within  fix 

^  ■tno;irhs  j||^'ouId  be^ke  th^||fe  of  Akn/ji^^rOs  IVidmtgt^  b^ 
fe  it  cannotbe  paid  tin  afte^he  tjt  ironthBre  espircdrjkj^  V 
4K:hchi;of  the  covenant,'  and  ftie  oufht  therefoyc  to  haye  b^R    .| 

.  ^.  I  acx  ol;  opIWotW^on   the  'ftjpngth  of  the  nuthotities  jphich        j 
hiTtft  been  cited^hat  tli^d64|kidafl|  JlH^Hhn  Jpox  is  nof49tiTlcjfto 
«the  locS^.  ancfl^dill^i&uf|r6  {hire  likewifc^of  ttorlh  ff^f^       { 

-.  '  ^^'  ^  ••'^  ■*•     -       "' ♦^^    *  < 


ill  the  Time  of  Lord  ClianccUor  Hardwicke,  421 

1  of  this  opinion  too  from  the  rcafoning  aiihe  thing  :  It    ^^^  v.  Cox, 

ral  to  think  this  was  only  to  fecurc  a  provifion  10  tljc  wife, 

!t  any  i'.ittntion  of  the  hufband  to  leave  it  as  a  debt. 

3   likewife  upon  flie  foundation  of  the  court's   leaning 

.  douhTit  provifions,  and  double  i-fuisfa£lions,  in  fuch  a 

cy  confidcr  the  intention  of  tlie  parties ;  for  where  ir  is 

arifqgput  of  his  cftate  after  his  d.-ath,  and  mAnt  only  to 

a  provifion  for  the  vt'ife,  the   court  will  regard  it  in  no 

i^ht. 

:re  have  bcqj|cafc8  ^at  are  ftrongcr,  ^ere  Ac  coWt  has  The  court  hare 

:red  as  a  fatMacliM  for  a  dcbcJl^n  eJuJc'fl:  i^yn  a  provi-  c.viriirrea4 

r  him  out  of  real  edate.  andv/OuW  not^'draw  ^t  of  tiic  j!';,'"^^!^'"^''^ 

i\  eitatc  ti^ic  prjiidi^of  the  widow,  and  yowj^cr  chll-  fut'iofattioiif*  • 

I  fum  of  mon6j  vwiich  v.-Jilto  b*';  a  J.ouble   provifion  ''for  <'-"i  to  m  ddcft 

IdeflVon,  and  tlii*  was  the  j?roui?H  of  the  determination  ^'*''*  ■^"''  "^^ 

cafe  of  Ivilcox  verms  Jyilczx.  cf  ihr  pc;f ,nai 

would  be  a  double  provifit^n  fj:  Iiimi  CO  the  prejudice  of  youa^cr  chiUiren* 

oounfel  for  the  defendant  Mrs.  Cox  obferved  upon  the  co- 
sitlrat  the  original  intention  was  tb.c  hiilband  fliould  in  Iiis 
le  fet  apart  this  provifion  for  the  wife.  .  ^^ 

lere  were  any  words,  in  the  deed  which  ccnfinWm  to  this 
it  would  be  very  (Irwig  in  favour**6f  the  wff^b^caufe  9t 
th  it  would  tlien  hate  been  a  breuh  of  iho  c6vcnant]^ and 

the,.c^ie  cited  by  Mr,  AttornejkGgeneMl. 

thir.cofpnant  is  not.fo,  for  it  is  a  power  of  leaving  it  by 
•r  letting  her  take  it  out  of  his  cfcat'efarer  hs  deatb. 
r*7/>  Sharks   Henrj  L,ee Jkall  not  by  *ivlJ  or  otherih'fr  hi  his 
c  (^re  to  Martha  omt^Jani pounds y  thai  then  tie  esccuiors 
hijjJrators  of  QhnrUs  Henry  LeeJ}jall^:k:f^.     (nJe  the  ivcrds 

:re  is^no  breach  gf  the  covenant  t^ierefore,  :^jnd  no  obliga-    [  422  ] 
1  the  hufband.  Co  pcrCsirm  it  in  his  life-time,  and  he  haji 
)erlonal  eflate  more  tlian  fulEcic:it  to  nulsfy  the  icoo/.    *  -.^  ^^  .^^^  ^- 
lis  then  a  fiitisfa£lioa  ?  {  am  of  opinion  it  is;  and  it  h.is  diitribu'ion  is 
«cn  faid,  that  the  llatute  of  dillillMjions,  is  the  /rgj/Jiiturc's  *-^'-  i''iiili:ur:*ji 
5  a  «'ill  for  a  yxu  if  hejnafes  no::,  for  himfdf.     ^  r.^'r^.thc 

:  cafe  01  Elanay  verfus   widmcre  is  exa^illy  in  point,  and  miic^wi 
I  more  fully,  ftatcd  in  i  A  Wms,  yet  it  is  to  the  lame  cf-  ii*'*^*'-!* 

Venu  Lord  Cowper  todfethc  covenant  not  to  be  broken, 
t  the  wife  was  adminiitratrix^  and  had  it  in  her  power  to 
rfdf.    .         .     ^. 

material  thing  too  in  the  prcfent  cafe  is,  that  the  cove- 
as  not  broken  at  the  hufband's  death, 
ts  been  faid  th::t  thc||BTfonal  eflate  need  not  be  dfftrihutcd 
velvc  month  after  the  hufband's  death ;  no  more  it  need 
lit...  the  a<lniini{lratrix  might  notwithilahding  have  paid 
do/*  if  ihe  plcafed,  Within  fix.months. 
is  alfo  btteii  laid,  the  defendant  Cox  not  bring  of  a;re,  the 
•  has  talRifadminillration  duravte  minsre  atdtc^  and  ihere- 

0  9  If  fore 


x-Ut^  n.*nj  tMt 
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Lci  V.  Cox.    fore  differs  from  JilafidyycrtMS  Widmore^  becaufe  die  defendantfiei 

cannot  pay  hdrfclf  as  (he  is  not  adminiilratrix. 
Tho*  the  mother      But  the  defendant  DAVanda,  the  mother  of  the  defendants,    ■ 
SftMtbn^^in    ^^°'^  ^"^  adminiftration  as  guardian  only  during  her  daughter'i 
herdaufihcei^t     minority,  and  from  the  moment  the  daughter  comes  to  ihe  age 
jninority,  yet     of  feventcen  fhc  IS  rp/o  fa Jfo  ^dmini^TMix^  and  is    fo    confijefed 
wm«''tT the  a^c  ^^  relation  from  the  beginning,  and  confequc|jdy  is.  not  diOia*! 
oijrucnteen  ihe    guifhable  from  Blandy  verfus  IVidmore.    '  '        ^    .  1 

mimitntrtx,  and  ib  confijfwd  by  relation  firom  the  beginning.  ^^  4r 

As  to  the  cafe  Jp^rjgpr  Jofcph  Jc10\t  ^|cl^rly  diitinguifii*'^ 
able  s  fob^iere  tne  cotVhant^was^  lay  out  a  fum  of  money  ai 
a  provifion  Tor  the  wife  Jn  two  yoffs  in  tb^  lifetime  of  the  hut 
band  *,  the  two  years  lamed  iwMiout  anything  ftne  of  thatkiod,    % 
and  therefore  was  a  plum  br^ch  of  the  covenant. 

Whether  Blandy  verfus  widmore  be  properly  ftated  or  not  in 
Vernon^  yet  this  is  truly  within  the  reafoning  of  that  cafe,  and 
it  would  be  the  ftrangeft  thing  in  the  world  for  a  court  of  equitj    i 
to  determine  upon  fuch  nice  diftinflions,  and  very  flight  srgu*    i 
ments,  which  would  never  (land  wUli  the  reafon  of  mankiof 
without  dji^rs.  a  *  " 

Lord  W^divkhe  decRred,  that  the  defendant  Martha  Cm  iS    ^ 

t  intitle 
eftatC,  in 


npt  intitled  ( i )  to  a  diltributory  (har^of  her  hufband's  perAaU 
i  caie  it  {hall  amount  to  more  than  tlie  fum  of  looo/. 


(z)  To  the  faid   lOOo/.  by  virtue  of  Hal  eflatr,  in  cafe  it  (hall  amount  to  orbs 

the  faid  marriage  articles  as  a  debt  out  if  more  than  the  fum  of  loC&A  Rtg.  liS.h 

the  faid  intedate's  eflatc,«and  alfo  to  a  1746,  fol.  339.                    ^   ^  ^ 

diflributory  (hare  of  her  hulband'f  perfo-  "^      %    ^ 

,   '  ■         *  •  I 

Cafe  150.  Suadtmn  verfus   PaUlngf    Ftbruary    27t   I74<5» 

[  423  ]     ^ 
A  bill  brought    ^TT^HE  plaintifl"**  grandfather  by  his  will  gave  to  the  pl^* 
after  an  ac^ui-       J^     tifPs  latc  mother,  then   the   wife   of  Thomas   SteaJmrif 
years,  and  at^cr  ^"^   '^^^   hcifs,  fcvcral  lioufcs  in  y"m-mct/th\  in  1 721,  TbmaS 
anwthcr'idejth  Sieadnian^  the  plaintiff's  father,  died  intcllate,  leaving -E/Zr^fc/^ 
'fcfcL'livTto    '*'S  widow,  and    the  plaintifT  and  7t//z/iWA  Steadman  YAwtss^ 
fetreleafcilfije,  children  very  young ;  the  mother  took  out  adminiftration,  an' 
as  unduly  •b-      being  fcifed  of  fuch  real  edntc,  and  polTefTed  as  adminiflratri: 
Inrfw^^n^"'     ^^^^  "-'^  ^  confidcnble  perfonal  ellate,  in  1728,  Ihe  married  thc^ 
count  of  iws  fj-    defendant  IVilllam  PalUng  \  on  the  i^oxh.  of  jiuguji^  H^'t  ar*^ 
thcr'sanjgrand-  ticlcs  of  agreement  wcfc  entered  into  between  the  defendaiipP 
"d 'rtbe'Sr'  ^"^^    ^^^  piaintilFs  morlier,  whereby  Elizaheth  Stcadman  «  dii^ 
bis  full  fhare       '<  give  and  grant  unto  lilHivn  Palling  during  her  natural  UfCy  ^ 
^r^uAn  It' '    "  ^^^  intcrclk  of  all  iicr^moncy,  aiK^rhe  rents  of  all  her  eftatfcs^ 
fnmTpel^zn^^"  "  and  thia   for  the  maintaining  the  houfe,  and   educating  o«r 
immea'isteiy  ufx,n  <«  children,  Until  Th'.mcis  St'udtitjn  and  Kliztitiih  Sleaitna%  fiB^ 
blxcomi^.cfoze  ^  ^pd  daoKhterof  the  above  Klizahrth  Sfcadman,  (hall  come  oF 
€umjiar.cet9rrcate  ^'  xull  age,  or   bc  maincd,  which  ihall  haplUlifirltt  then|mg^ 

/titrr.efiy  li/r  as  thtre  is  no partuufar  imy.ff.'hn  etHtrgfdtfhrcugh  m:art  of  the  defmi.HX,  tte  e^^t^acvhi  Mt 
dtttrrthtetbe  qutfiiin  at  tb  ibi  unfu'imtji  ef  ib(  n»*tmj:s^i ttc  Aljjiertdi  takiH  tb:  JCC^hst  rftbijlkhw*tftrm 
Jinulfftau  Cttly, 

«  6id 
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kid  Thomas  or  Elizabeth  fliall  receive  their  juft  portions  of  money  Steadman  t. 
r  eftates  as  iior  (hall  be  due   to  them  as  lanvjul  har  to  their      ^^^^^^^^-^^ 
ither  i  but  if  it  fliould  fo  happen  tluu  the  faid  Elizabeth  Stead-    A,^//,^.   A^^ 
ian  (hould  die  before  the  above  children  come  to  their  feveral  -         ^  .     / 
irtuntiS,  then  (lie  may  difpofe  of  all  her  eftates  and  fortunes  .Z^-  <r^/w^*^r^  > 
rtfie  faid  Eiizabetb  fhall  think  proper."  ^ 

kt  the  begtning  of  the  articles /i//r:///r/A    Stfinhian   n;:rcc(l  to  ^^^f^j^-^^-  '^^tf 
to  WilRam  Palling  five  hundred  poumls  on  the  day  of  mar-   /^'^^'^'^''^-^  ^' 

«  foj^her  portion,  "which  is  to  remain  in  tlic  lunds  of  

^9liam  PalBng  during  his  natural  life,  and  after  his  dnrnfe^ 
there  be  no  licirs  lawfully  begotten  by  irHliavj  Palling 
f on  ike  hodj  o{^Eli::Meth  Steadf!iaip!\\\cn*thc  five  hundred 
ounds  t^  return  to  the  faid  EUzahth  or  her  hdrs  ( i ),  and  the 
^ife  is  to  have^o  clilm  to  Palling\  real  cllatc." 
The  artides  were  drawn  by  the  dcfcndwnt,  and  of  his  writing, 
the  plaintiff's  mother  took  no  advice  thereon^  nor  laid  them 
)re  counfel. 

)n  the  22d  oi  February ^  '730>  the  plaintilTs  grandmother 
le  her  will,  and  gives  to  Elizabeth  P.dling  (the  plaintiff's 
her)  "  all  her  houihold  j^oods,  is'c.  bonds,  mortgages, 
icurities  for  money,  and  all  otlicr  her  perfonal  eflatc  to  be 
^d  and  difpofed  of  by  fuch  parcels,  and  at  fuch  Utf^f  and  in 
tcii  manner,  as  (lie  fliall  think  lit,  and  out  of  the  money 
ffling  by  fale  thereof  to |)ay  her  debts,  and  the  refJue  ihaejf 
*  wills  Jball  be  effuiUy  pnidy  and  divided,  to  and  bet  wren  [  4^4  ] 
Txmas  SteaJmas^md  Elizabeth  Steadman  her  two  grandchildrt'n, 
t  fuch  time  as  they  (hall  feverally  attai|i  their  ref^)c(!i!llve  a^c 
{  %ti  $r  fooner,  if  my  daughter  (hall  think  f  t^  and  appoints 
cr  folc  executrix  (2).'* 

n^rilOther  of  the  plaihtifF  proved  the  will,  and  (lie  and 
dmndant  pofleffed  the  teftatrix's  perfonal  clhite  ;  the  plain- 
's fifter  died  inteftate,  and  the  plaintiff  claims  a  moiety  of  her 
fonal  eftate. 

The  {plaintiff  ^iimeof  age  on  the  icth  of  Jum  1737,  but  no 
aitory  was  ever  exhibited  in  the  eccIeJiaftical  court  of  his 
ler's  perfonal  eftate,  and  no  account  thereof  laid  before  him 
iis  mother,  but  (he  reprefenting  that  his  fliare  amounted  to 
tipre  than  540  /.  of  his  fatlipr'a  perfonal  eflatc,  and  to  60  A 
'ofhifr^randmother's,  he  was  prevailed  on  ten  days  after  he 
e  of  age  to  Hgn  two  feveral  releafcs  to  thv'  defendant  for  the 
/.  and  the  60  A 

Jizairth,  the  plaintiff's  mother,  had  five  children  by  the  d^- 
ant,  but  they  all  died  under  age  iu  her  life-time,  and  in 
a'ifae  died  herfelf. 

h^bill  was  brought  to  f<^  ^dc  the  releafes  as  unduly  gain- 
|na  for  an  account  of  dft  plaintiff's  father's  and  grandr.io* 
T  perfonaL  eftate,  come  to  the  hands  of  the  plaintiff's  I'ite 

l)Viitif  there  beany  fuch  heirs,  then  refidu?  is  thus  expreffed,  «' to  pay  the 

coo// to  rtmaitt   to  thcm^aftcr  the  *'  clear  overplus  10  the  p!aitxtiff.  and  his 

j^t*/  decejfc^''^    ,  *'  faid  fiUf-r  t-qvLdVy  at  tMrrr//e/^i ue  a^es 

s^^Mriil  is  vyq|r  Abrtly  ftated  in  *<  9f^z\  mu^.."     '  t 

ll^ifiPj  book;  The  bcquefiofthe  ^ 


P 
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Stfadmanv.    mother,  and  that  the  dcA'iulant  may  pay   the  p!.iintitFliisfull 

**ALLi.Nc.     iiivirc  thereof,  and   t^:it  tlic    ^ccJ.  agreed  by  the  articles  to  ic- 

turn   to  the  plaintiiVA  mother  or  her  heirs,  may  be  fccurcdlor 

the  phiintiiT's  bciu-iir,  and  that  he  may  be  let  into  thcjioffcillon 

of  hi.s  mother's  real  cUates. 

The  ikfciidant  iniiilcd,  that  as  he  had  children  by  £/aaM 
born  alive,  he  is  by  i!ie  currefy  of  ii'//^/«i//^iiitiilcd  foflifc  as  well 
to  the  real  cicate  liis  wile  w.^s  feiiCvl  of  in  fee  at  the  tkse  of  ihc 
marriaj^e,  n«;  lo  the  real  ell.i:c  v.hich  after  her  marriage  cajBicto 
her,  anil  or  which  ilvz  died  fcifml  in  fee. 

He  furtfu-r  iiiiifltd,  that  l>y  the  articles,  the  rcvcrnonnry  in- 
tcre(t  cxpeclant  on  the  dcfcndaniV.  death  in  the<5Co/.  'fcfteJ  in 
the  defendant's  chiKircn,  and  that  he,  as  adminidntor  and  re* 
prefentative  of  tlic  lall  furvivhig  child,  is  intitled  to  the  principal 
of  the  50c/. 

He  infillred  too  both   the  rclcafcs  were  executed  in  the  pre- 
fence   of  the  plaintiffs   own  attorney,  and  that  the  plaintiff  ac- 
quiefced  in  the  account,  and  never  complained  of  it  till  after Iui| 
mother'vS  death,  being  above  five,  years,  and  therefore  the  account 
ou^ht  not  now  to  be  opened. 
[  ^25   ]  ^^'*«  Attorney    Gfent;ral    for  the  plainriff  infiftcd  hcwasim- 

pofcd  upon  by  ihe  dcfen'lant,  and  that  the  two  rcleafes  were 
unduly  obt;;ir.cd,  and  drawinj;  Iiim  in  to  execute  them  juft  after 
he  came  of  age,  is  fuch  a  ilrong  luu/^eoi  fraud,  a  court  of  cquitf 
\vi  1  let  tlicni  afido.  * 

That  the  arriclLi?  were   drawn  bv  tiie  hufband  himfelf,  with- 
^  out  allowing  iho  wife  to  confidt  with  riuy  perfon  ;  and  as  he 

has  exprefsly  cxcluilcd  her  fior.i  ,{•;•  rcr.l  eflate ;  it  iS^ therefore 
natural  to  fuppok-,  Ihc  iiitcmlcd  10  cxculdc  him  from. ;sny  pit 
of  her  re  il  tii.itc*,  arnl  tliar  lie  cair.'ot  in  point  of  law  be  tc- 
n.Mit  bv  tlic  curtolV,  b.oanj'j  tlic  articles  have  given  him  daring 
the  covjvtiirc  tlic  ell.::-.  01  the  wife  for  his  life,  and  (he  has 
onlv  a  rjiiiair.lf  f;  ;  nl  .'.  lniib-iiul  t:an  only  be  tenant  by  the  cut-. 
tcfy  of  Inrh  cliaic  as  thj  v.  i.'j  is  ilifed  of  in  pofieiriun  at  the  time  ' 
cf  tl'.c  nv.;rri;..;j. 

Tliat  as  to  liic  f.w:  liiiii-'ird  pr-un.!:-,  as  the  deed  is  drawn 
inaccurately,  hy  a  porfcn  nc;:  tonverfint  in  the  law,  tlie  court 
will  put  fucii  kr.ic  up'>n  if  i»s  is  moil  ;»t^recablc  to  the  intention 
ofihe  pari!i'.?'>  .lul  ii  canin-t  be  pre  f«imcd  they  meant  any  thing 
more  by  ihc  w  )i\ls,  c  /;c»*  /!»/;•.-,  tl'.an  h^r  children. 

^i'hat  the   ;jl:i:ntlii    is   ii. tilled  to   a  nuiicty  of  his  fiftcr's  fhare    1 
under  the.  ;:raju: ruotlicr'^  vvill ;   i\;r  he  infiftcd  that  it  wasa  veiled 
Icqaey  iTi  !icr  at  the  death  of  tlrtr  tcflatrix,  and  the  time  ofpay; 
mcnt  wa?  only   p-jllp-'ned  to  twenty-one,  and  therefore  t;ar> 
miiTibie  to  the  plainrili'  as  one  of  !:er  nc:;:  of  kin.  |» 

Mr.  Solicitor  Gcn-ral  fur  t;.':  fi.;'l'end?.nt. 

The  rcle.^fc  was  ^ivcn  jvill  after  his  mnrher's  jjcond  marriagCi 
upon  jn  account  fctj.ed  between  t!»e   plaintilt  and  his  mother, 
ami  the  defendant  very  priulcntly   declined   meddling  with  it,  ^  | 
he  knew  ncthinc;of  her  Hril  l.ulband's  ailairs  :  and  the  plMptiTa 
acquicfcln::  aU  tiie  moihcr's  hfe-ilme  for  fivfe  year*  togolj^isli) 

ftiory 

.    ■      ^  *     4   • 
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me  la  the  defendant's  favour,  that  the  court  will  not  oblige  Steapman  v. 

I  to  open  the  account. 

\s  to  the  queftion,  whether  the  defendant,  notwithftandlng 

articlesi  is  intitled   to  be  tenant   b\r  the  curtcfy,  he  faid, 

articles  only  intended  to  fecure  the  profits  of  the  wife's  real 
ite  and  intereft  of  her  perfonal,  to  maintain  the  houfe,  and 
cate  their  children,  and  therefore  botli  the  real  and  per- 
al  were  blended  together  as  one  fund  ;  and  there  is  no  pro- 
» that  the  hufband  (hall  depart  from  his  right,  which  in 
fequencc  of  the  marrisge  he  is  intitled  to  by  operation  of 
• 

\s  to  the  five  hundred  pounds,  the  contingency  was,  ift}?ere      [  426  J 
I  hi  fio  children  begotten  \  but  as  there    were   feveral  children 
3  lived   many  years,  it  veiled  in  them,  expectant  upon  the 
th  of  tlie  father,    and    is  fuch   an  intereft   as  was  tranf* 
Eble, 

Jut  if  he  is  not  intitled  as  their  reprefentative,  yet  the  defcn* 
t  has  ^  juft  claim  to  it  in  his  own  right,  for  with  regard  to 
Tonal  eftate  the  word  heir  means  that  perfon  who  takes  for 
It  of  the  wife's  difpofition,  and  that  mud  be  the  defendant^ 
I  as  her  hufband,  he  is  by  the  civil  law  confidered  as  the  heir, 

is  the  perfoa  likewife  who  takes  under  tlie  ftatute  of  diftri- 
ions* 

Vs  to  the  queftion  upon  the  grandmother's  will,  he  infided, 
Drding  to  the  rules  of  the  court,  the  legacies  to  the  plaintiff 

his  fifter  did  not  ve(t  till  twenty-one,  for  the  teftatrix 
m  iSu  gives  and  dire£h  the  time  of  payment,  for  it  is  not 
the  words  an  exprefs  gift  till  twenty-one  to  the  grand-children, 
ig  given  in  the  mean  time,  until  they  come  of  age,  to  thcit 
thcr. 

!x)RO  Chancellor, 

fhere  are  feveral  demands  comprifed  in  this  bill. 
k)me  relating  to  the  perfonal  eftate  of  the  plaintiff's  father, 
fome  of  his  grandmother,  and  fome  to  the  real  eftate  of  his 
tfaer,  and  likewife  to  what  he  is  intitled  at  the  deatli  of  the  de- 
dant;  and  this  arifes  upon  the  conftrudion  of  the  articles, 
ich  will  depend  firft  on  tlic  plaintiiPs  equity  to  be  relieved 
inft  the  releafes  given  by  him  at  his  coming  of  age. 
rhe  cafe  Hands  in  a  good  deal  of  obfcurity  with  regard  to  the 
nand  of  an  account  of  his  father's  perfonal  eftate, 
Fhc  father  died  in  1727.  feven  years  after  the  widow  inter* 
tries  with  the  defendant  her  fecond  hu(band,  and  articles  are 
ered  into  at  that  time, 

Nothing  more  was  done  till  the  plalntifF  came  of  age  in  1737, 
en  a  few  days  after  releafes  are  executed,  confequently  ob- 
Bcd  from  him  immediately  upon  his  coming  of  age  \  this  is 
rajs  a  circumftance  which  gives  the  court  a  fufplcion  of  the 
E^aefs  of  fuch  releafes  ( i),  and  there  is  no  proof  at  all  of  any 
IDunt  fettled  at  the  time^  or  of  any  account  in  writing  laid 

(i)  FuU  OUm  V.  Samhffmy  unte  2  vol.  15. 
V««  UL  C  6  before 
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St c ADMAN  V.  before  the  plarihtifF  of  his  father's  or  grandmother's  cftalcstbiA 
Paailinu.      ^^^jy  ^j^^  defendant  in  ihc  fchedulc  to  his  anfwcr  fays,  it  amount- 
ed to  a  grof*  fum  in  the  whole  of  540  /.  and  60  /. 

At  the  time  of  the  father's  death  be  left  a  widow  and  two 
duldren ;  why  then   was  not  an  inventory  kept  by  the  motlicr 
[  427  ]       his  executrix  ?  for  it  is  a  great  imputation  on  executors  or  ad-, 
miniftrators  that  no  inventory  is  kept,  or  account  delivered  m  to 
children  when  they  come  of  age. 

It  is  true,  with  refpcct  to  the  defendant,  there  is  ne  parti- 
cular impofition  or  fraud  charged  through  Ins  means,  for  he 
did  not  interfere  at  all,  but  left  it  to  the  plaintifTs  mothcrto 
fettle  accounts  with  him,  aild  the  plaintift'  befides  acquicfccd 
for  five  years  aftsr  the  reicafes,  and  until  after  his  nioihcr'i 
death,  without  ever  making  any  objections  to  the  fairnefs  of  this 
tranfadion,  which  aflbrds  a  prcfumption  that  the  plaintiff  did 
not  think  himfclf  aggrieved. 

But  it  appears  doubtful,  whether  the  plaintiff  had  any  al- 
lowance for  what  he  was  intltled  to,  on  the  (liare  of  his  fifter 
under  the  grandmother's  will. 

The  latter  words  relied  on  in  the  releafe^  to  fliew  the  plaintiff 
intended  to  difcharge  the  demand  he  had  in  right  of  his  fiftff, 
are  too  general  to  be  applied  to  this  particular  demand  of  the 
plaintifr',  and  the  rcleafe  muft  be  confined  fccundum  fubjteim 
mntcriam^  and  ought  not  to  be  extended  further. 

What  I  am  inclined  to  do,  is  to  dircft  the  Maftcr  to  tike 
an  account  of  fuch  parts  of  the  perlbnal  cftate  of  the  plaintiFs 
father,  as  the  wife  was  pofieilcd  of  at  the  time  of  her  inter- 
marriage with  IVilHiWt  PaUiiig  oi\\\'^  for  it  would  be  too  hard  to 
extend  it  as  far  back  as  to  the  death  of  tlie  firft  hufband  ;  aiid 
thinTv  it  rij^ht  there  fliould  be  this  inquiry  before  I  fct  af.dc  th 
trli-n/i'Sy  for  tl'iough  there  are  circumliances  that  induce  fufpici- 
on,  yet  arc  not  at  all  fati.sfaclory  to  flicw  there  was  any  fraud  it 
the  defendant. 

The  next  (iucPtlon  U  as  to  tliC  grandmother's  eftatc,  and  alb 
in  regard  to  the  plaintiiFs  lliarc  as  the  reprcfentativc  of  tis 
filler. 

This  is  a  very  doubtful  point* 
irnlceac"  bs  '^^^^  ^^^^  '"^"^^  dldinclion  is,  that  if  a  legacy  l>e  dcvifedtoone 

«icvifcdgi/n;'r.:ily  generally,  to  be  paid  or  payable  at  the  age  of  twenty  one,  or  any 
tobepjjJa:2i,  other  age,  and  tlie  l«igatee  die  before  that  age,  ytt  this  is  fuck 
K-fo!^c^  y^t  it  Is  •''"  intercll  veiled  in  the  legatee,  that  the  executor  or  adminiftra- 
iuch  a  vcihd  tor  may  fue  for  and  recover  it ;  for  it  is  lUb'Uum  in  pr*vftnu^  though 
intcrcft  in  ihc      fdvendum  in  futurz^  the  time  bcini(  annexe  to  the  payment,  and 

Ij'atce,  th.it  the  ^  ii-i-ir  ^  *■    * 

executor n-.u;  lac  not  to  the  Icgacy  itlelf. 

fjr  it,  an«i  »'.*«.o 

ver  it,  lor  i:  \i   dcbitun  in  frafir.t'.,  tliougli  J  Ivrrdufv.   i,v  fk!ur; 

ifai-g-icybcde-       i^yt  if  a  Icg.icv  be  dcvifcd  to  a  perfon  at  twenty-one,  or  if  or 

^^r\t\^''^C'^x^-'  ^^'^^"  '*^  ^^^*^^^  •^"**'"  ^^'^  ^'^^  of  twenty-one,  and  the  legatee  did 
uins2i,  and  he  bcforc  that  agc,  thc  legacy  is    lapfed  (ij, 

dies  bcroro,  it  is  J|» 

liplcd. 

(i)  Thediftiniflion  between  a  legacy      J,  pnyahk  at  21,  is  recogoifed by  iniof 
to  A.ai  2i,orifheaitains  2i,aadoiicio     cai'ci.      tee  Snell    v.  Ay,  a  f^i*  4'r 
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I  truly  faid  by  the  defendant's  counfcl,  that  there  18  Steadman  ¥4 
ade  to  the  grandchildren,  but  what  is  contained  in      Polling. 
of  payment. 

due  theveof  I  will  flinll  be  equally  paid  and  divided  The  rcfidue  di- 
vtcn  my  two  grandchildren  at  fuch  time  as  tli(iy  rcacd  to  be  paij 
lly  attain  their  refpeaivc  age  of  twenty-one,  or/ocner,  ^]"*"^  ^i^^Zl"^ 
Urpall  flyinkft.'*'  children,  at  fuch 

time  23  they 
r^  or  fooner,  if  his  daughter  rhlnks  fit;  the  WDttls>  or  fdoner>  &e»  make  it  a  veiled 
miflible. 

sfted  upon  the  word«,  at  fuch  time  as  theyjhallfe^ 
twenty  cm i  I  fliould  have  been  of  opinion  for  the 
at  the  legacies  did  not  vcft  till  then,  and  that  it 
been  the  fame  thing  as  if  the  teilator  had  faid,  I 
It  the  age  of  twenty-one. 

s  the  meaning  of  the  teftatrix's  faying  or  fooner  jffny 
think  ftf  not  to  hinder  the  legacies  from  vetting  ; 
lered  her  daughter  as  the  natural  guardian  of  het 
1  left  it  to  the  mother's  difcrction  to  accelerate  it,  if 
roper. 

:  teftatrix,  by  the  whole  tenor  of  het  will,  has  left 
truftec  only  for  the  diildren,  without  giving  her 
rzT  the  capital  of  the  legacies,  1  am  of  opinion  the 
in  the  fitter  of  the  plaintiff  at  the  death  of  tlie  tef- 
anfmiflible  to  him. 

loint  ol  tenant  by  the  curt efy^  all  the  arguments  of  the 
iding  fcifcd  for  the  ufe  of  the  wife  under  the  agree- 
3  to  the  marriage,  mutt  be  laid  out  of  the  cafe,  be* 
rely  executory,  and  an  agreement  to  be  carried  by 
)  execution. 

'  Steadman  doth  give  and  grant  unto  Jfllliam  Pal-^ 
:  her  natural  life,  the  intereft  of  all  her  money, 
nts  of  all  her  cft;itC5,  and  this  for  the  maintaining 
and  educating  our  children  until  Thomas  SteaJ^ 
Elizabeth  Steaihfuiny  fon  and  daughter  of  the  above 
Ueadmany  ttiall  come  of   full  age,  or  be  married, 

and  intent  of  the  articles  was  only  to  regulate 
ate  of  the  wife,  In  ri^^lit  of  her  firtt  hufl^and,  as 
duce  of  the  perfonal  as  rents  of  the  real,  for  the 
of  the  houfe  and  education  of  their  children,  and 
icw  it  intended  to  comprile  the  fiiare  of  the  wife'a 

vxherry   z  Cha.  Ca.    155.  6\^.  Love  \\  P Strange  ^  Bro.  P.C.  3^7, 

.pi.   2.  note    a.  O/JIj'il' v,  Gc/s  v.  jyr/fon,    l  Burr.    227.    -^.v/>w    v. 

4b.  295.//.  6.    Sta-Utiifiv,  S.TiUhy  Ahb.  588.  Mnkhufc  v.  /f^*Wj,  i 

.  673.  Free.  Cha.  317.  S.  Bro.   Cha.  Rep.  igR.  leyon  v.  MaJJ-fovi 

rji.   199.  Pa-Ji'lct^s  Cijh  2  2  Br:.  Cha  Rep.  75.  Hale  v.  Cav,  3  bro^ 

rbetty,  PaJma',  2  Eq,  Ah,  Cha.  Rep.  323.  324..    See  U'ection  v.  fell, 

inuingtv.  Looks,    2   i^.  W.  ctNte  2  vol.  125.     In  Muyv.  ffvsJ,  ^  Brd, 

Cbandos  v.  Talbot,  2  Cox^s  Cha.-  Hep.  471.  a  l<'gi**^y  'o   two  c-quall/ 

2.  note  I.  Cru/c  v.  Barky,  to  be  divided  briwccn  them,  "^Jjen  they 

Fmertau  v,  Fwatau,  pod,  ihail  airivc  at  24,  v/as*  held  to  Le  vrlled. 

C  c  2                                          diUdrcn 


* 
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Steaoman  t.  children  likcwife  till   they  arrived  at  twenty-one,  but  the  cf- 
Palling.     ^^^^  ^.^^^  ^^  ^j^^  ^j£^  ^^^  ^^  determine  upon  their  coming  of 

age. 

In  fliort  this  is  nothing  more  than  a  contraf^,  in  what  man- 
ner the  fcveral  funds  (hould  be  applied  of  which  their  eftatet 
_  confided,  and  was  never  intended  to  abridge  the  hufband's 
X  42p  J  rights  by  law;  and  therefore  I  am  of  opinion  the  defendant 
William  Palling  is  intitled  to  be  tenant  by  the  curtefy  of  the 
eftate  his  wife  was  feifed  of  at  the  time  of  the  marriage,  and 
likewife  of  the  real  eftate  which  came  to  her  after  the  mar-* 
riage. 

*     As  to  the  500  /-  Elizabeth  Steadtnan  by  the  articles  agreed  to 
pay  to  William  Palling,  {vide  the  words  before). 

The  firft  queftion  (in  order  to  determine  the  meaning)  is  what 
the  parties  underftood  by  the  word  heirs* 

Moft  certainly,  they  intended  children  by  it  throughout  the 
whole  articles,  for  in  a  former  part  of  the  articles,  tlic  words  as 
lawful  heir  to  their  father  are  ufed  in  this  fcnfe. 

**  And  after  his  deceafe,  if  there  be  m  heirs  lawfully  begotten  by 
**  William  Palling  upon  the  body  of  Elizabeth  Steadman,  then  tlie 
**  500  /•  to  return  to  the  faid  Elizabeth  or  her  heirs  J* 

What  are  thefe  heirs  of  the  body  ?  Children ;  and  it  would 
inake  it  all  void,  if  I  was  to  conftrue  it  according  to  the  legal 
fcnfe,  for  that  would  be  heirs  /;;  itifmtum. 

The  meaning  of  the  words,  after  his  deceafe  if  there  be  no  heirs 
lawfully  begotten,  faTr.  is,  if  there  be  no  children  in  being  and 
exifting  of  their  two  bodies  at  the  time  of  the  death  of  William  - 
Palling  y  then  the  500  /.  to  revert  to  thcfaia  Elizabeth  or  her  heirs. 

But  the  defendant's  counfel  fay,  the  words  to  Elizabeth  or  her 
heirs  mean,  it  (hould  go  to  Elizabeth,  if  living  at  the  hu(band's 
death,  but  if  dead  in  his  life-time,  to  the  hufband  himfelf,  he 
being  intitled  to  the  wife's  efFefts. 

But  I  am  of  opinion  they  ufe  the  words,  or  her  heirs,  in  the 
fame  fenfe  as  when  before,  they  mention  them  as  heirs  to  the  fa- 
ther, and  mean  children  throughout  the  agreement. 

Lord  Chancellor  made  the  following  order :  "  Firft,  That 
**  the  plaintiff's  bill,  To  far  as  it  feeks  to  exclude  the  defend- 
**  ant  from  being  tenant  by  the  curtefy  of  his  late  wife's  real 
*'  eftate,  and  likewife  fo  far  as  it  feeks  any  account  of  the  dc- 
**  fendant's  late  wife's  clothes,  which  flic  had  at  the  time  of  her 
•*  death,  be  difmifled  :  -^//i  declared  that  the  plaintiff  is  intitled 
"  to  a  moiety  of  his  fiftfer's  {hate  of  the  perfonal  eftate  of  the  plain- 
•*  tiff's  'grandmother,  after  the  death  of  his  fiftelr;  and  it  appear- 
"  ing  that  the  ftiare  amounted  to  60  /.  his  Lordfliip  ordered  that 
[  43®  J  "  the  defendant  do  pay  to  the  plaintiff  30 /.  as  his  moiety  there* 
*'  of:  And,  as  to  the  relief  fought  by  the  plaintiff's  bill,  to  fct 
^'  afide  the  releafe  executed  by  fiim  to  the  defendant,  and  his  late 
"  wife,  adminiftratrix  of  the  plaintiff's  father,  of  his  fliare  and 
*♦  intereft  in  his  father's  perfonal  eftate,  either  in  his  own  right, 
**  or  in  right  of  his  fifter;  His  Lordfbip  ordered,  that  it  be 
'<  referred  to'  a  Mailer,  to  inquire  and  take   an  account  of 

«  what 
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t  perfonal  eftate  and  effefts   the  plaintifPs  mother  was  Stiadmak  v. 
ffcd  of  at  ihe  time  of  her  inttrmarriagc  with  the  de-     Pa«-«-'nc, 
ant,  and  the  amount  thereof  at  that  time.     And  his  Lord-- 
declares,  that  wliat  (hall  appear  (he  was  fo  pofTeiTed  of, 

be  confidered  as  the   produce  of  the  perfonal  eflate  of 
plaintiff's  late  father,  and   ordered    that  the  Mailer  do 

what  was  the  value  of  the  plaintiff's  fliare  thereof,  to 
h  he  was  intitled  either  in  his  own  right,  or  as  one  of 
ext  of  kin  to  his  fifter.  Jnd  declared,  that  according 
B  true  intent  and  meaning  of  the  marriage-agreement  be- 
1  the  defendant  and  his  late  wife,  he  is  intitled  to  the 
;ft  (}f  500  /.  therein  mentioned  as  his  late  wife's  portion, 
much  thereof  as  her  (hare  of  her  late  hufband's  perfonal 
:  amounted  to  during  his  life,  and  that  after  his  deceafe^ 
rincipal  thereof  will  belong  to  the  plaintiff  j  ^7/7// ordered 
the  Mafter  (late  how  much  the  defendant's  late  wife's 
of  her  former  hu(band's  perfonal  eflate  amounted  to  at 
me  of  the  intermarriage  between  her  and  the  defendant, 
•efervcd  the  confideration  of  the  lelief  fought  by  the  bill 
rtting  a(ide  the  faid   releafe,  till  after  the  Mailer's  rc« 

!}.'•  

(i)  Reg,  Lib.  B.  1746.  fol.  550.  ^S^k      ^\ 

^on  and  others  verfus  Northcoie^  March  2,  1745(1).  Cafe  151. 

Htnrj  Northcotff  in    1732,   intermarried  with  the  de- ^^^  ^^fl»er  mar-  • 
Jam,  the  only  child  of  Mr.  Staford^  at  the  time  of  tlie  '^I'^.^f  "?!u!r. 
;  both   were   under  age,  and  therefore  no  jointure  or  ii»g  a  leiticmcnt, 
nt    were  made  by  the  hufband,  nor  had  he  any  por-  though  it  ^^.ay 
!i  the  wife,  nor  any  articles  entered  into  ;  but  (he  was  Jcrthc^courccaS 
:itled,  under  a  fettlemeiU  made  by   her  father  on  his  given^rcJrcijibr^^,^^^;^    ■ 
!,  to  5000  /.  to  be  raifed  after  his  death,  by  virtue  of  a  i,\,!^  ^J^^^i'^Jf.       ^y 
500  years,  veiled  in  trudecs,  whereof  Sir  William  Drake  baudm^,  6\\'^(^*^^^rA^ 

furvivor,  out  of  part  of  her  father's  eilate,  called  the  <*^*  ^^'*^'*  ^««»»/ /^^  -  I 
eftate,  and  the  defendant,  LW^- A&rf/.r./^,   was  alfo  ^t^  Z'^^vu.Tlnl^    y^  V  *    I 

tail,  expe£lant  on   the   death   of  her  father,  inlands  pr.vcnc 'any  ^'^^';^'^** 
her  grandfather,  by  tlic  mother's  fide,  died  fe^fcd,  called  ''^''^J^^l''''''^  SJ^S . 
indeliate.  ->  *        a"" 

Stafford  being  feifed  of  the  Stafford  eftate,  fubjeft  as  ta>W^^/--^  ^/^^^e 
Va  term  for  raifing  5000  /.  mortgaged  pan  of  it  to  Thomas  /  ^^^^^^^.  j^S^ 
id  others  for  looo  years,   for  fecuring  4000/.  in  truft"^ 
Thotnas  Jcklandy  then  an  infant,  and  cliarged  it  after- 
ith  the  further  fum  of  1300/.  making  together  5300/.       [431   3  ^ 
re  he  paid  any  part  of  the  principal  I'um  he  died,  but  ^^AJ^^^,,  ^^>it^*y^^^^ 
fed  this  eftate  upon  truft  to  be  foU!,  for  payment  of  debts*  ^  V.      "  ^J/  io^j 
:ks»and  as  to  what  remained  unfold,  in  truft  for  his^^  /c^t/ 

in  tailj  with  remainders  over.  ^^.^^  ^  ^^^^-r  - 

(Oi^e'ir.^'^- A.  i746.foL68i.  ^' ^ 

'^    "  Cc3  Mr.  ' 


431  CASES  Argued  and  Determined 

iwctiPOK  V.  Mr.  Stafford^  at  his  death,  was  indebted  in  the  fum  of  poco/. 
NggTBcoTK*  jjy  bond  and  otherwifc,  over  and  above  the  5300/.  fecurcd  by 
mortgage,  which,  with  the  5000/.  charged  on  the  Stafford 
^(tate  for  the  defendant's  portion*  exceeded  the  value  of  that 
cftate ;  whereupon  the  truftees  under  his  will  declining  to  aft, 
the  defendant,  and  Sir  Henry  NorthcQUy  at  her  requeft,  (being 
defirous  all  her  father's  debts  and  legacies  (hould  be  fatisfied) 
did  agree  to  fubjeft  the  Kella/jcl  cd^itej  together  with  tlie  Siaffcrd 
cftate,  to  the  payment  'thereof,  and  thereupon,  by  indenture  of 
bargain  and  fale,  dated  the  29th  of  Septinnierj  17341  and  by 
fine  levied  by  Sir  Henry  Northcoie  and  the  defendant  of  the 
Kelland  eftatc,  both  eftates  were,  by  the  truftees  in  Mr.  Stafford*^ 
will,  and  by  Sir  Henry  Northcctt^  the  defendant,  conveyed  to 
fiir  Henry  Northcote^  Francis  Kirkham^  and  the  plaintiff,  and 
their  heirs,  on  truft  by  the  profits  or  fale  of  both  eftates,  or  any 
part  thereof,  to  raifc  money  fufficient  to  pay  off  the  incumbrances 
on  the  Stafford  eftate,  and  all  other  debts  and  legacies  of  Mn 
Stafford. 

In  purfuance  of  the  truft,  with  money  arifing  by  profits  of  the 
Kelland  ejfate^  and  by  njortgage  of  part,  and  fale  of  feveral  parts 
of  this  eilate,  and  of  a  fmall  parr  of  the  Stafford  eftate,  and  by 
money  advancfd  by  Sir  Hetiry  NcrthcGte^  the  truftees  paid  off 
300/.  part  of  the  mortgage  of  5300/.  and  all  the  other  debts 
and  legacies  of  Mr.  Stafford^  except  the  5000/.  remainder  of  the 
mortgage-money,  and  except  a  bond  debt  of  1050  /•  taSir  Henry 
Ncrthcoie* 

And  for  the  better  fecuring  the  5000/.  refidue  of  the  prin- 
pipal  and  intcrelt  on  the  mortage,  by  indenture  dated  the  16th 
of  .7^"^!  ^73S»  fyUliam  Kuhkamy  rcprefcntative  of  the  furvivi ng 
truftee  ot  the  500  years  term,  by  the  dire^Sion  of  Sir  Henry  Norths 
fote^  together  with  the  plaintiff,  l^c.  aiTigned  the  truft  term  to 
Thomas  Trcyie  and  others,  fubjeft  to  redemption  on  payment  of 
the  5000/,  and  intereft,  and  Sir  Henry  Northcoi e  cVid  thereby 
cxtinguifti  the  5000 /.  portion;  and  2 #Y?y^^  and  the  other  mort- 
gagees did  allign  the  mortgage  term  on  part  of  the  mortgaged 
premiffcs  freed  from  fuch  mortgage,  upon  truft  for  Sir  Heftry 
j^orthcpte^  the  plaintif  hicledon^  and  others,  and  their  heirs, 
upon  truft,  as  by  tlie  will  of  Mr.  Stafford^  and  by  the  fame 
.  deed;  Sir  Henry  NortUotey  the  plaintiff,  bv.  did,  in  lieu  thereof, 
demife  the  other  part  to  ^royte  and  others  the  mortgagees  for  fix 
r  AIT.  1  ^'^^^^^"^^  y^^^s,  fubje£t  to  redemption,  with  the  other  lands  com- 
-  ^^  ^  piiied  in  the  500  years  term,  {6  affigncd  to  Trcyte^  (sfc.  on  pay- 
ment of  the  5000/.  mortgage  money,  and  intereft. 
•  AfterY^'ards,*by  a  common  recovery,  in  which  Sir  Henry 
Northcote  and  his  wife,  the  defendant,  were  vouchees,  and  by 
indenture  of  Iciife  and  releafe,  dated  the  29th  and  30th  oi  Aprils 
1740,  executed  by  them,  and  the  furviving  truftees^  fuch  part 
of  the  S/^erJ  eftatc  as  remained  unfold  was  fettled  as  to  a  rent 
of  40  X.  per  anni,  to  Sir  Henry  Nurthcete  and  his  heirs ;  and 
as  to  the  reft  of  the  eftate  of  the  value  of  ig,coo/.  to  the  ufc 
of  two  truftees  for  300  years,  in  truft  for  raifing  1000/.  by 
jpiprtgage  or  fale,  for  reimburfing  Sir  Henry  Northcote  the  money 

he 
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he  advanced  In  payment  of  tlie  dclHs  and  legacies  of  Mr.  Siaff'ordy  Inch  don  v. 
and  fubjeS  to  the  term  to  the  ufe  of  Sir  Henry  NorthcoU  for  life,    Nomthcoti . 
to  the  defendant  for  life,  rcnvaindcr  to  their  fons  in  tail,  remainder 
to  their  daughters  in  tail,  remainder  to  the  furvivor  of  them  in  fee.' 

And  fuch  part  of  the  KtUind  cftnte  as  remained  unfold, 
and  which  was  of  the  value  of  i2,coc/.  was,  by  leale  and  releafe, 
dated  the  29th  and  3cth  of  ^z;/)',  1740,  conveyed  fubjcft  to  a 
mortgage  for  fecuring  1000/.  to  the  ufe  of  the  fame  truftees,  in 
truil  for  Sir  Henry  Nortbcote  and  his  heirs. 

That  afterwards,  by  \ccSz  and  releafe,  dated  the  20th  and 
aiftof  Aprils  '743»  the  eftate  fo  in  mortgage  for  1000/.  was, 
by  the  mortgagees  and  Sir  Henry  Nortkcote^  conveyed  to  the 
life  of  Robert  Htlyar,  Efq;  and  his  heirs,  by  mortgage  for 
2000 /•  which  was  borrowed  by  Sir  Henry  Northcote^  in  order 
todifcharge  the  1000/.  tlien  due  on  the  mortgage,  and  the  re- 
Ctlue  of  the  200c  /.  was  to  fupply  fome  particular  occafions  of 
Sir  Henry^  and  by  him  applied  accordingly,  except  only  400  /. 
thereof  which  remained  with  Sir  Henry  in  his  houfe,  or  feat  at 
Pjw/,  at  the  time  of  his  death. 

Six  Henry  Northcote  having,  by  the  deed  of  the  i6ih  oijttnc^ 
1735,  extinguiflied  the  5000/.  for  his  lady's  portion,  and 
being  feifed  of  fuch  part  of  the  Kelland  eltate  as  remained  un- 
fold, for  payment  of  debts  of  Mr,  StaJfjrJ,  and  being  intitled 
to  1000/,  to  be  raifed  by  the  term  of  300  years,  out  of  the 
^taffird  eftate  5  and  being  feifed  of  feveral  manors  and  lands  in 
Devsnjbire,  the  inheritance  of  his  anceilors,  of  the  value  of 
2o,cDo/.  did  make  his  will,  and  a  codicil  dated  the  fame  day, 
as  follows : 

"  I  give  all  my  eftate,  real  and  perfonal,  unto  Rohr/  Inc/edon^ 

"and others,  their  heirs,  executors,  ^^c.  in  truft  as  to  fo  much 

"of my  perfonal  eftate   as  fliaii  be  and  remain  on    my  feat  at 

"  P^nes  at  my  death,   that  they   Ihall   fuller  my  wife  to  ufe  and      .  ^ 

**  enjoy  the  fame   for  fo  many  years  as  flic  ihall  live  •,  and  as  to      L  433  J 

"  my  real  eftate,  and  alio  the  rcil  of  my  perfonal  eftate,  I  dcvife 

"it in  truft  for  payment  of  all  my  debts,  and  fubjecl  thereunto 

"  for  raifing  five  thoufaiul  pounds  for  fuch  cliild  or  children  of  my 

*'  body  ifluing  as   ftiall  attain    twenty-one,  to  be  paid  to  fuch 

"  child  or  children,  if  but  one,  but  if  more  than  one,  equally  to 

^*  be  divided  between  them  ;  then,  as  to  my  real  eftate,  the 

"  fame  fliall  remain  to  the  ufe  of  the  firft  and  every  other  foa 

**  and  fons  of  my  body,  and   tlic  htirs  of  the  body  of  fuch   feu 

'*  ^nd  fons,  and  in  default  of  fuch  iiTue,  theVi  to  the  ufe  of  the 

'*  ^hc  daughter  and  daughters ;  and  in  default  of  fuch  illlie,  then 

**  ^^  the  ufe  of  my  wife  for  her  life,  and  apiwintcd  Inc/edsn  and 

others  executors." 

j/  codicil  to  he  annexed  to  my  will. 

'*  Itenij  My  will  is,  that  the  truftees  within  named  do  fell 
'  lh&  Kei/arJ  cttztty  and  apply  the  money  arifmg  from  fuch  lulc 
'  to  ^hc  difchargc  of  the  mortgage  due  thereon  to  Robert  Hchat\ 
'  ^Hd  afccr  that  is   fatldiir'U  to  apply  fuch  olii^jr  money  arifing 
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iKCLiDOK  V.  cc  frojji  ;t^  to  the  difchargc  of  the  mortgage,  to  Sir  fhomai 
hQ^Tticort.  ^j  jcklafid's  truftees  on  the  Stafford  eftatc,  to  the  intfnt  tbat 
««  the  Stafford  cftate  may  be  free  and  clear  to  my  dear  wife, 
**  and  after  the  two  mortgages  arc  fully  paid,  my  wife  (bail  be 
f*  intitled  to  receive  the  rents  of  the  overplus  of  the  KxUad 
**  eftate  during  her  life,  and  after  her  death,  to  go  in  ftrid  fet- 
<^  tlement  in  the  manner  I  have  fettled  my  lands  in  the  body  of 
♦«  my  will." 

Sir  Henry  Northcofet  at  his  death,  had  iflue  living  Staffori^ 
now  iS/r  Stafford  Northcote^  his  eldejl  fon^  an  infant^  and  the 
plaintiffs  Bridget^  Maria  Nortlcote^  Heury^  Hugh  and  Charla  , 
Northcotey  and  was  at  his  death  pofTeffed  of  a  confiderable  per- 
fonal  eftate,  confifting,  among  the  r^ ft,  of  chattel,  com,  houf- 
hold  goods  and  plate,  at  his  feat  called  Pyms  (which  was  pan  of 
the  Stafford  eftate),  of  the  value  of  about  twelve  hundred  pound$i 
over  and  above  the  dreffnig  plate  and  jewpis  ufed  by  Lady  N«f/i- 
^otein  his  life  time, and  alfo  over  and  above  four  hundred  pounds 
in  cafti  remaining  4t  Pynes. 

The  defendant  Lady  Northcote  infifts,  that  (by  virtue  of  the 
claufe  in  the  will  of  Sir  Henry  Northcote^  whereby  the  truftcc$ 
are  to  permit  her  to  ufe  and  enjoy,  for  her  life,  fo  much  of  bis 
per  fonal  eftate  as  ft:ould  remain  at  Pyne^  at  his  death)  (be  is 
intitled  to  the  ufe  not  only  of  the  goods  and  plate  then  in  Sir 
Henry  Northcote'^  dwelling  houfe  at  Pynei^  but  alfo  to  the  ufe  of 
the  four  hundred  pounds  remaining  in  the  houfe,  and  of  all 
tlie  cattle,  fheep,  horfes,  corn,  grain,  and  live  and  dead  ftock, 
upon  the  farm  of  Pyne^^ 
[  434  ]  -^"d  th.it  Ihe  Is  iniitled,  to  her  own  ufe,  abfolutely,  to  many 
pieces  of  plate,  rings,  diamonds,  bfc.  zshtr  paraphernalia. 

And  alfo  infifls,  fhe  is  intitled  to  her  dower  of  the  Northcsti 
pftate. 

It  was  infifled  on  behalf  of  Sir  Stafford  Northcote^  the  fonof 
the  teftatcr  Sir  Henry ^  that  the  defendant.  Lady  Horthcotey  ii 
not  intitled  to  the  ufe  of  the  four  hundred  pounds,  or  any  of 
the  dead  or  live  ftock  on  the  farm  at  Pynes^  nor  of  any  goods 
plate  or  perfonal  eftatc  at  Pynes,  other  than  wh;^t  was  in  the 
liwclling-houfe,  or  feat  there. 

And  thai  the  plate  and  jewels,  claimed  Z'^ paraphernal: a  ought 
to  be  applied  for  the  payn;jiit  of  the  debts  of  Sir  Hcmy  NcrtkiGte^ 
in  cafe  of  his  real  eftate. 

And  infifted  likewife,  that  Lady  Northccte  having,  fincc  the 
death  of  Sir  Henry  j^crthcote^  entered  upon  the  Stafford  and 
Keliand  cftates,  and  become  felftd  thereof  for  life,  by  virtue  of 
the  fevera/  conveyances,  will  and  codicil,  is  thereby  dcbanred 
from  all  right  of  dower  of  the  Nzrthccte  eliate. 

And  alfo  infifts  thut  one  fifth  p^rt  of  the  five  thoufand  pound?, ■ 
dirc£U'd  by  t!ic  will  of  Sir  Hnry  AW.'hiJe,  to  be  raifed  forfuch 
phild  or  children  of  hi§  body  as  fncuKi  lutain  the  ag'-  of  twenty- 
pne,  doih  l^tlong  to  him  in  ciifc  he  attains  twcnty-onc,  and  that, 
in  the  mean  time,  his  brothers  and  filler  are  not  intitled  to  any 
iixtercft  for  the  ftve  thoufand  pounds,  or  any  allowance  out  of  ^c 
N  '  jrofiM 
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ofitt  of  the  cftate   charged  therewith,  for  maintenance  and   Ikchdon  v, 

UCation.  NotTHCOTE. 

That  in  regard  of  thefc  dliFerences   and  doubts,  the  truftees 

Sir  Henry  N^thcctt^s  will,  cannot  fafely  execute  the  trufts 
ihout  the  direftion  of  the  court,  and  therefore,  tlrat  an  ac- 
unt  may  be  taken  of  the  perfonal  cftate  devifed  to  the  truftees, 
d  applied  towards  the  debts  of  Sir  He/try  Northcote ;  and  that 
!  claim  of  dower  by  Lady  Northcote  out  of  the  Northcote  eftate, 
d  the  other  difpates  may  be  determined  by  the  court,  and  that 
5  plaintiffs,  the  younger  children  of  Sir  Henry  Northcote^  may 
ve  a  rcafonable  allowance  for  their  maintenance  and  education, 

their  portions  fliall  become  payable,  was  the  end  of  the 
1. 

Lady  Northcote^  by  her  anfwer,  makes  another  point,  that  as 
;  has  furvived  Sir  Nenry  Northcote^  the  refiduc  of  the  term  of 
:  hundred  years,  for  raifing  the  defendant's  portion,  ihall 
deemed  to  be  a  fecurity  for  one  fourth  part  only  of  the  mort- 
;c  money,  and  to  fink  no  more  than  one  fourth  part  of  the  de- 
idant's  portion  of  five  thoufand  pounds,  but  that  upon  payment 
the  five  thoufand  pounds  to  Tivyte  and  others,  by  falc  of  r  4^?  1 
:t  of  the  Kelland  eftate,  or  part  of  the  Stafford  eftate,  the 
idue  of  the  term  of  five  hundred  years  flrall  be  a  fecurity  for 
fing  the  remaining  three  parts  of  the  defendant's  portion ; 
1  the  raiher,  for  that  Sir  Hfnry  Northcote^  by  his  will  and 
licil,  hath  direcltd  the  mort^^age  of  five  thoufand  pounds  on 
'.Stafford  cftate,  to  be  difchar^ed  by  fale  of  part  of  the  Kelland 
ate,  to  the  intent  that  the  St^iffot  d  cH^xit  might  be  free  and  clear 
the  defendant. 

Lord  Chancellor  took  a  week's  time  toconfidcr  of  the  cafe,  and 
is  day  gave  judgment. 

One  queftion  is,  as  Lady  Northcote  has  furvived  Sir  Henry 
wthcote^  whether  the  five  thoufiind  pounds  has  furvived  to  her 
a  chofe  in  aBiony  or  whether  it  lliail  be  conCdered  as  part  of  her 
ifband's  perfonal  cftate. 

And,  I  am  of  opinion,  it  ought  to  be  taken  to  be  part  of  his 
irbnal  eftate. 

Thegre.it  objeflion  is  this,  that  no  fcttlement  was  made  upon 
tr,  either  on  the  marriage,  or  fince,  and  ftic  has  gained  nothing 
at  of  Sir  Henry  NorthcUe*%  family,  and  therefore  it  is  hard  this 
lould  be  taken  from  her. 

To  be  fure,  it  is  a  matter  of  hnrdfhip,  but  if  her  father  mar- 
ked her  without  requiring  a  fettlcment,  the  court  can  give  wo 
d«f,and  ftic  might  marry  too  in  expectation  of  dower. 

But  I  rely  upon  the  ads  which  have  been  done  by  Sir  Henry 
^hcote  and  his  Lndy,  and  whether  there  has  been  a  fufficient 
%>fition  of  the  five  hundred  years  term  by  Sir  Henry  North- 

Nothing  is  clearer,  fincc  Sir  Edward  Turnt^r^a  cafe,  r  Fern. 
l«Nf///vcrfu8  Ht4nt^  I  Vcrn.  18.  that  a  huluand  may  difpofc 
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Jncledaw  ▼.   of  tlic  wife's   term,  or  the  truft  of  her  term,  and  prevent  an^ 
^'^*^"^'^^^-    tliiii-  fiirviving  to  the  wife  (i). 

Tlie  Staffoul  cftate  coming  to  Sir  Htftry  Northcote  m  ^t\\ic* 

time  of  Lady   NcrthcotL^^  fuhjt*£l  to  the  mortgage  made  by  Mr. 

Sl.ijhrd  for  iive  thoufjnd  pounds,  lie  had  a  right,  in  any  Ihapc,  to 

make  it  his  owti,  and  has  aifigncd  over  this  five  hundred  years 

term,  and  fo  have  the   truilees,  by  liis  diredtion,  as  a  furihcT 

fccurity  for  tlic  very  fum. 

It  has  been  objected,  that  if  a  hufband  raifes  money  on  the 

M'ifv;\s  freehold,  and  covenants  to  pay  it,  that  his  afictsmuit  be 

liable  to  exonerate  the  \vifv;'s  eilate. 
L  "^  ?,.,!.,  Thr.t  is  the  rule,  but  in  what  cafe?  Why  where  he  cannot 
isbut:cr.^nt  Jy  aiTccl  die  wife's  cffatc  without  her  joining  (2),  as  where  he  is  but 
ihccurciy,  inJ  tcmiit  by  ihc  curtefy,  or  has  only  an  interell  in  it  for  her  life;  but 
m-ik  ti-1't'V^  ^^"^^^  ^^  ^^**^^  '^^^  own,  and  he  could  at  any  time,  during  his  life, 
thc'wU'A tilit?.  ailign  the  lerni.  j 

he  ca:ir.ot  afijCt 

that  clbic  v.'ihcu:  her  jo'.r/ng. 

A  wifc^hivi.-g  [^.jt  jt  ji^^g  nQ^  Y^(\.  jjcre  ;  for  the  deed  in  which  Sir  Ffanj 
tcr;n7.i  jl!jr|*  N-.rihcote  and  Lady  Narthiztc  have  joined,  has  put  this  queftion 
joining  w';:h  l:cr  ciuitc  out  of  all  doubt,  for  they  have  fufFc red  a  common  rcco» 
^"^^oV*^  CO-  ^'^^y*  '^^^  declared  the  ufes  ol*  it,  and  that  they  intended  ro 
ry,  (he  comci  in  make  a  new  fettlemcnt  of  this  5/./^^rrfeliate  •,  and  Lady  A^or/i- 
by  voucher  in  ^cfc  having  the  truTc  of  the  term  in  her,  and  conr.ing  in  by 
caltc^irtfl!"-!''  voucher  Ihc  ccnicr.  in  in  piivity  of  all  her  interetts  both  legal  and 
equiMi>i^,an<5  is  cquilaole,  and  therefore  has  barred  herfelf  of  any  fort  of  chin 
tlicretore  lurrcd  vvluufocvcr,  and   confcqucntly  has  no  rijht  to  the  five  thou&ri 

ol  any  cia.rn  to  ,  *  '  °  ' 

it  uiitxwjiub,      pciKurs. 

The  next  qi^cftlon  Is,  as  to  the  defenJant's  claim  of  dower  out 

of  tlic  real  eira:cof  Sir  Henry  Ncrthcac  t  She  infjlU  Ihc  has  done 

nothing  to  ki;r  lier  of  her  dower  in  the  eflate  Sir  Hctiry  NortM^ 

Ici't  at  the  tiir.c:  of  his  death. 

_,      ,  ,    .   ^        I  am  of  onif.ion,  ilie  is  intillcd  fo  dower  r:>^,  ;  for  It  would >* 

i..p.cii"j  i.i^^^ia    very   h.ird  if  nj  fculcincnt   was  made  on  her  marri:;ge,  and  i»f  | 

pvc.ti.c  v/ife      \^  birred  too   of  Iicr  five  thoufand  pounds,  that  fne  fiioukl  *^*** 

5n%'';i;V.!;!iVi'^     lofe  her  dower:   All  he  has  given  by  his  will  to  the  dcfend^^^' 

i.^ni  which  ihi    LatH-   A"^;;7./v:/.-,  is  a  fpccific  ie^-acy  of  perfonal  eilare  at  his  fe^^ 

d::Ta.ir.i.  h-r       at  i^pi/,   and  a  remainder  to  litr  for  life  in  his  real  eftat^^j  ** 

aiuh  *c:icj::i-    default  of  illuc  male,  and  female,  by  himfelf. 

call:,  ihc  j»  iiuiilcQ  to  her  dowf  r  out  of  it  nor^itlift  -nJing, 

Lady  ?hr//.Ycfv  infiRs,  not  only  on  her  dower,  but  or» 
benefit  of  fueh  legacies  like  wife  as  are  devifed  to  her  by 
will.  - 

It  has  been  objected,  by  tlic  counfel  for  Z\x  Stafford  N:rf '' 
tliat  the  dcviles  by  the  will  lio,  in  fonie  m.eafure,  clalli  witi'* 
claim  of  dowtr,  and  are  intirely  inconfillent  with  it,  becauf^ 

(?)  /7/V  r>,,itis  V.  Dizndf^   anic  2  vol.      vol.  \9^\  and  cafes  there. 
2CS.  (^)  bee  the  cafes  cited  in  the  n^*' 

\^i\  Vh^U  i\f  UiUh.    V.  Porjlt:^  aiitii      CiifiQuv,HaNi.ff:i^iv;/f  2  vol*  Aty, 
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ator  gives  her  the  very  eOate  in  remainder,  out  of  which  flic    Inclidon  t. 
lands  her  dower,  anti  therefore  (he  mull  citlier  take  totally   ^^^thcotji. 
CT  the  wilJ,  or  totally  rcjtdl  it  ( 1  u 

do  agree,  this  has  been  the  general  rule  ever  fince  the  cafe 
Vsys  verfus  Monl.iunty  2  Vent,  581.  which  was  decreed  in 
ary  term,  1706,  but  the  queftion  is,  whether  Lady  Ncrik* 
upon  the  circumltancc  of  the  caic,  is  to  be  excluded  ;  and  I 
of  opinion,  upon  the  authority  oi  La-wrence\txi\x^  Laivretice^ 
\frn.  ^65.  fl:e  is  nor,  wiiich  wa«  tlnaliy  determined  ten  years 
r  Noys  verfus  lilird.iiir.t^  and  feenis  to  me  to  be  a  cafe  in 
-it  5  the  decree  was  hill  made  by  Lord  Suwers  agalnft  the  wife,  [  437  ] 
^rfed  by  Lv^rd  Keeper  if^ric^.hi,  and  the  decree  of  revcrfal 
rnied  in  tlie  Houl'c  of  Lords,  and  determined  too  by  them 
>n  the  rnerits  of  the  cafe  in  Alny  171b;  for  though  Lord 
wper  faid,  he  would  only  ent;r  upon  the  point  relating  to  tiie 
:ounr,  yet  }»c  certiirdy  was  not  precluded  from  examining 
o  tiie  cliim  of  dower  likcwife ;  but  it  appears  by  a  note  that  I 
vc  of  this  cafe,  that  xhc  Hcufc  of  Lords  did  not  think  them- 
ves  confmed   to    any  particular    pare,  but  decreed   upon  the 

This  prefenr  cafe   (lands  diilinguifiicd  from  A^vj-  verfus  Jlfor- 

vnr,  upon  the  reafon  of  the  thip.g  like  wife,  for  the  claim  there 

:)uiO  have  overturned  the  will  In  t'jio. 

Hui  Lady  Nothcote  does  not  claim  to  overturn  the  will  ;>/  tcf?^  Thp  wlf.-  t^klnj 

tRieieiv  atcmporarv  intvreft,  and  is  oiily  takin;:   cut  that  ^.^^  cujrt'tilicrftutc 

r  '  o     -  '•  ^       r  1     .         ..r  1      on'y  an  cxcrclc- 

Jiv;;/   lntere•^  toi  a  time,  and   arcerwards  it  will  go  on  as  tiie  cm  intercft  tor  a 

laior  intended  it.  tlmi.',  doc*  iiut 

TIrj   third  queftion  is,  what  p.-fH^d  to  Lady  NorthcoUhy  the  ;^,*i;'"''' ^ 

5rds  perlbnal  ellate  on  my  feat  at  Pynes  for  her  life. 

h  was  infilled,  by   her  counfel,  that  (he  is  intitled  to  all  the 

ulhold  goods  and    furniture,  lloek  upon  the  ground,  and  the 

Jr  hundred  pounds  in  money  in  the  houfe  at  Sir  Henry  North* 

^'s  death. 

l5u[  t'-e  counfel  on  the  other  fide  have  faid,  it  is  to  be  taken 

3re  itriclly,  and    that  it  ought  to  be  confined  to  the  goods  ia 

-  houle  and  g  irdcns  at  Pynes  orly. 

But  [his  is  too  llrcight  a  conltruftion. 

-As  to  the  four   hundred   pounds,  I  am  of  opinion  It  did  not 

f^ '  y  this  devife  (2!,  nor  is  within  the  meaning  of  the  words; 

n^ight  as  well  have  palled  chafes  in  a^'ion  ( 3)  ;  but  1  think  that 

the  llock  on  the  farm  live  and  ilead^  -w^A  all  fores  oxy  the  lands 
W  in  hand,  which  were  enjoyed  at  Pynvs^  lor  the  ufe  and  ac- 
"»^mod.uion  of  the  hcufi:  and  feat,  willpafsto  thcv/ife,  for  (lie 
s  to  relide  there  with  her  children,  and  were  plainly  intended 

her  ufe  in  earryingon  the  farm. 

'tideed  it  is  faid  for  her  life,  and  therefore  it  was  objefted  {he 
t^U  only  to  have  the  ufufrucluary  interett. 

I)  Tule  Monlsv,  Burrezvs,  /i;tij  2\'oU       1    rf.    2 "3-   Pcfbarn  V.   Litdy  A^UJburyj 
»•  ^;»^68.S.  C. 

^^  Wuclcombx.ircckraih,  3P.  W.112.  {:y)l'ldi'  Chapmnn  v.  Hitrt.  I  T/-/  273. 

»  feecouatefb  of  Ajl^J^wys  ufe  iited^     "Mwu  v.  hUhi-^  1  Bro.  Cba.  [lc/>.  127. 

But 
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iNCLEDOKv.  But  then  all  bequefts  of  goods  for  life  arc  fiibjcft  to  contiir- 
o»THcoT«.  gencics,  reafonable  wear  and  confumption  and  an  inventory  maft 
be  made  of  ihenn 
T^^^h  ^^t^  ^  fourdi  queftion  is,  as  to  Lady  Narihcofe's  paraphernalia,  and 
cxhaufted  by  a  ^^  ^^^  l^^^'c  them  in  fomc  fliape  or  other,  but,  to  be  fure,  not 
huiband^s  crcdU  to  tlic  prejudice  of  Creditors,  yet,  as  here  is  a  truft  eftate,  charg* 
is"'t?uft  e^"c  ^^  ^^'^^^  payment  of  debts,  which  is  fufficient  for  that  purpofe, 
charged  with  ft^e  may  come  round  upon  the  truft  eftate  to  be  reimburfed  to 
payment  of  the  value  of  her  parafbertinha,  if  the  pcrfonal  hae  been  exhauH- 
kadcdtoc^'omc   tedbyber  hufband's  creditors  5  and  determined  fo  in  fcveral 

upon  ihat  el^ate  CafcS* 

to  be  rtlutburlcd 

the  value  of  her  farfif  l  trnalia  ( I ) . 

^o^'^'tufof  an  ^^^^  ^^^  queftion  is,  Whether  by  the  devifc  of  five  thoufand 
cattccqli*alf>,  w  poiinds  out  of  his  eftate,  equally  to  be  divided  between  his 
tcil4tor'i>chii-  children,  with  remainder  in  the  fame  eftate  to  his  firft  and 
dren,withre.     ^^^^^  ^         jjj^  Stafford  Northcote  die  eldeft   fon  OiaU  have  a 

mainder  m  the      i\ 

fame  eftate  to       Ihurc. 

his    iird    ana  • 

•thtr  fans,  ihc  eldej}  Jonjbsll  bate  ajbgre,  * 

It  has  been  objcSed,  that  though  there  is  the  general  word 
children  in  the  will,  yet  it  cannot  be  conceived,  that  he  in- 
tended his  eldeft  fon  by  it,  for  he  is  to  take  the  eftate  itfelf,  and 
it  would  be  abfurd  that  he  ftiould  provide  for  him  out  of  the  eftate^ 
and  yet  give  him  the  eftate. 

But  I  am  of  opinion,  that  the  words  arc  too  ftrong  to  fay, 
that  Sir  Stafford  Northcote  is  not  a  child,  and  though  the  eftate  is 
given  to  him  as  the  firft  fon,  yet  it  is  given  likewife  to  every 
other  fon,  and  therefore  it  might  as  well  be  faid  to  take  away  the 
(liare  of  a  fecond  fon. 

The  children  have  infifted  upon  intereft  on  their  fliares  for 
their  maintenance,  though  the  five  thoufand  pounds  is  given  to 
fuch  children  of  his  body  as  fhould  attain  tlie  age  of  twenty-one, 
and  confequently  is  not  veftcd. 
Where  legaciM       In  the  cafe  of  ftrangers,  whether  the  legacy  be  given  abfo- 
^^  ^'er°eTther  ^"^^^7*  ^"^   payable  at  twenty-one,  or  not  given  until  twenty- 
payable  at  twen-  One,  they  can  havt  no  intereft  in  the  mean  time  •,  but  in  either  of 
ty-onc,ornot     thefe  devifcs,  where  they  are  given  to  children,  the  court  will 
thcy^cailavr*  dircft  intcteft  for  their  portions  immediately  i  and  it  has  been  fo 
no  intereft  in     doue  frequently. 

the  mean  lime, 

but  where  given  to  children,  in  either  of  thefe  cafes,  they  ihaU  h4ve  intereft  immediately  (z). 

bad'h«n°ti^!  It  being  infifted,  that  the  younger  children,  in  regard  that 
cd  for  many  the  cldcft  fou  is  intitled  to  one  ftiare  of  the  five  thoufand  pounds^ 
^Vr  ?*  fo^"  ought  to  be  allowed  intereft  at  fiveper  cent,  for  their  maintenance^ 
nuinTenance,      their  provifion   being  fo  fcanty  5  Lord  Hardiv'tche  faid,  at  firft, 

yst  in  confidera- 

tios  of  mortgages  being  then  at  four  and  a  half^  and  fereral  at  five  f>er  ant,  the  court  ordered  the  children 

ihould  have  four  and  a  hzlifcr  cent,  intereft  on  their  Iharesof  the  5000  /• 

( l)    So  RUout  V.  Plymouth,  ante  2  vol.  P.  W.  544.  S.  C.  Fide  ante  369. 
104.  BoyniOH  v,  Parkhurji,  i  Biv.  Ota.  (2)^€c  Heath  v»  Pary,  antcioi.  noit% 

Hep.   576,  Sed  vide  Pfphert  v.  Clifford^  \  and  2» 
dmh.  6,   ante  i  vol,  440.   S.  C.  2  Cox's 
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no  more  had  been  allowed   for  many  years  than  four/'T  riv;\    Ivclfoon  ▼. 

r  maintenance,  he  did  not  care  to  break  through  the  n;!.; ;  l-ut    *^^'*^"^^^*- 

terw^rds,  in  confivlcration    of  tlie  inccr'.Mi  of  inoi;ey  i'c':ii{  :ii- 

rcd  within  thefc  two  years,  mort.:agcs  beirij^  tlii'i\  .;t   I'^jr.r  ::r.d 

half|  and  fcveralat  five  pfrcrit,  his  LordQiip  order::  d  th:  'jMi- 

tn  Ihould  have  four  and  a  hMper  cent,  intereft  upon  their  fhares 

:  d&e  five  tboufand  pounds. 


ofeyafusGannelf  Marc/j  2t  1746.  Second  Seal  after  Hilary  Term.    Cafe  152. 

\BiIl  was  brought  for  difcovery  and  perpetuating  the  tefti-  In  praying  of 
mony  of  witnefies  ;  the  plaintifF  ftruck  out  the  difcovery  E^j^f ^' ".^jj"  ? 
i),  and  all  the  relief;  but,  in  praying  of  procefs,    prays  that  a*diiW^,\i^ 
le  defendant  may  abide  fuch  order  and  decree  as  the  court  ihall  ^or  perprruacinf 
dnt^ropcrtomake.  ^f-f^r 

tlie  pl<unu/F 
ijred  the  defendant  might  zWiAtfuck  order  ard  d.cree  as  the  court  thought  proper  to  make>  a  deraaner 
fuch  a  bill  allowcd>  for  it  is  prating  relief  as  well  as  a  difcovery. 

The  ■  defendant  moved  that  he  might  be  paid  the  cofts  of 
efuity  and  that  it  might  be  referred  to  a  Mailer  for  that 
irpofe.  0.rC^iii,,^f^ 


The .  defendant  moved  that  he  might  be  paid  the  cofts  of       ^,  ^^  ,  /^ 

cfuit,  and  that  it  might  be  referred  to  a  Mailer  for  that       .^  y  /      / 
irpofe.  '0.rC^/iar,^f^U^ 

Lord  Chancellor,  ii;^  ^  ^^  ■/' 

The  words  order  and  decree y  in  the  prayer  of  the  procefs,       ^     /^ '.  "^    -    / 
akc  it  a  bill  for  relief,  and  regularly  ought  to  be  difmilTcd  :  but     -/  -^^>»-'»^  '  ^ 

will  not  dirccl  the  cofts  of  fuit  to  tlie  defendant,  riil  the  pre-  "^^ 

dents  arc  fearched  of  bills  for  perpetuating  the  teftimony  of    ^^^.,.^«^*^ 
itneflcs,  to  fee  whether  it  is  ufuaj,  in  praying  the  procefs  of  ^      •  *-• 
t  court,  to  infert  the  words,  tliat  the  defendant  nuy  abide  y^.z^,,^*  <^^ 
ch  order  and  decree  as  the  court  fliall  tiiink  proper  to  make     y  ^  '     .  A^  8 

iV.  i?.  Some  conCderable  praftifers  at  the  bar  faid,  tliat  there  (/?  y       ^/m^**^^ 
as  a  cafe  before  Lord  Talbot  of  a  bill  for  difcovery,  with  theic^'^^'  ^'        y/v 
ords,  /;;  the  prayer  of  tin  procefs  \  and  upon  the  defendant's  de^-  ^^^1^  ^^^^  '  ^ /  " 
"rrirtgf  his  Lordftiip  faid,  it  was  praying  relief,  as  well  as  a/       — -jr/^  ,^J^- 
fcovcry;  and  allowed  the  demurrer.  ^^^'^^Ty^^y^/^^^ 

V]  It  appears  from  the  Rcgiftcr's  (2)  Ordered,  that  the  dcfendtiit 
^K  that  the  plaintifF  only  ftruck  out  fliould  be  p.^id  his  colh,  c::cspc  thofe  of 
^''^//^  and  not  the  difcovery.  examining  his   wicnjiTcs.     Rtg,  Lib.  B* 

1746.  fol.  180. 

^leyf  verfus  Pcarfcny  March  3,   I74<^.     Second  Seal  after  Hilary  Cafe  153* 

Term* 

ft[  R.  Ord  moved  at  a  former  feal,  to  fupprcf<;  an  anfwer  Th?  regli^-r 
X  returned  upon  a  commiilion  out  of  the   country,  for  ^i^^'/j^j'^^yj^^^^ 
^t  of  being  figned  by  the  party  j  it  ftocxl  over  till  co  d:iy,  to  dcnu  of  .inf'*!irj 

r;turn;.>d  u^i  % 
***»iEon  ontof  the  cauntiy,  whi.li  ha'.r  no:  b2?n  fijnci  by  the  p;rr\  \  Lord  llardzaickt  would  im: 
*'«f«thc  acfwcr  for  waatox'iTj  bu:  s"..-J>  h:  -..'ouli  cj.ifiicr  wf  :i  .ul;  tg  xiLe  rlie  ^^rucccdi^gs  ia  .,  i; 


Hr  ■oifaun  forth.*  future. 


give 
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BATLErv.         give  the  rcgifter  an  opportunity  of  fcarching  precedents,  vb 
PzARSoiff.      certified,  that  they  are  both  ways,  fomc  figncd,  and  fomc  not 

Cgned  by  the  party. 
r  AAo  1  The  couhfcl  for  the  motion  faid,  there  was  one  great  incon- 

venience in  the  parties  not  figning  them  j  that  if  he  (hould  be 
guilty  of  perjiiry,  it  would  be  a  diificult  mutter  co  convift  him, 
becaufc  they  mult  prove  the  identity  of  the  perfon  who  fwoic 
the  anfwer ;  and  there  was  a  cafe  before  Lord  Chief  Jufticc  LtCf 
where  the  defendant  was  acquitted,  btcaufe  the  Mailer,  before 
whom  the  anfwcr  was  fworn,  would  not  venture  to  fwear  ii 
was  the  fame  perfon. 
Loud  Chancellor, 
The  old  rule  of        T^c  old  rule  of  the  court  before  the  ftatute  of  4  {^  5  jfnn. 
the  court,  before  ch.  1 6.  for  amendment  of  the  law,  was,  to  fend  to  the  commif- 
theftitutefor      ([q^^^^  the  tcuor  cf  the  bill,   and  thev  examined  the  defendant, 
the  Uw,  was  to     m  takmg  his  anfwcr  by  this  tenor,   m  the   fame   manner  as  it 
fcnd  the  tenor     they  had  been  examining  him  upon  interrogatories,  and  in  llic 
commiffioncw**  return  of  the  commillion,   certified  the  method  in  which  ihty 
Lilt  this  was  done  took  his  anfwer  j  fo  that  there  was  no  occafion  either  for  the 
fo  loofcly  iri  the  counfel  or  the  party  to  fign  the  anfwer ;  but,  by  degrees,  the 
aot"anfwer  the    infcrtiug  the  tcncr  of  the  bill  in  the  coramilfion,  was  done  in  fo 
end  01  ajMing    loofe  a  manner,  in  the  oITice,  that  it  hecmie  a  mere  ballad,  and 
Ih-"*a!fJ^'"ind  ^'^^  "^  ^^^^  ^'^  ^^  ^^^^  parties,  and  di:l  not  at  all  anfwer  the  end 
mcrcforc  the  act  of  a  (Filling  thc  coinniiHioiicrs,  in  framinq^  the  anfwer,  but  was  a 
tno!c  away  the      fruitltfs  and  unncL\TKiry  expence  ;  fo  thut  the  a£t  of  parliament 
Sig  with°the"  '  ^^^  amending  of  the  law,  very  judicioufly  took  away  the  practice 
©jmmirtion  «-     of  fending  with  thc  commidion  temifm  liila. 
atu-rjzlMa.  /^^^^\  therefore,  m  this  is  now  omitted,  it  is  necelTary  ihepnrtr, 

as  well  as  the  ccniiiiiliioLcrs,  Ihuuld  fign  an  anfwcr  taken  in  thc 
country,  but  not  material  it  ihould  be  figned  by  a  counfel. 

But  as,  at  prcfcut.  ii\e  precedents  atc  both  ways  in  the  ofEcc, 
and  in  fome  counties  in  Engitwii^  they  follow  the  old  prafticc 
Hill,  in  omitting  to  ni.ike  thc  party  ^'-^i^  the  ur.fwcr,  it  would 
be  too  hard  in  one  panioiihir  cafe,  to  fupprcfs  thc  anfwcr, 
but  his  Lordfliip  fiiid,  tlii-t  he  would  confuier  of  fomc  rule  to 
make  thc  pr(H'Lvdln;';s  in  this  matter  uniform,  for  tlie  future, 
throughout  thc  kingJ.um. 

Cafe  154.  March  7,  1  74/:,  //.-f  r  7  //.'  C.T/./r'  ofTva{f:vd  vcrfus  Euhmfcd 
for  yuiliriiu!,:^  Liru  iLrikcich  l:^\:l}2g  tAcn  njliv  Djys  to  can' 
fuJer  cj  :/. 

''^^^*/'7*/<yT^  inJcntrrc  of  ilx  3ctli  of  N:vn:^hr  1692,  between  C//- 

}/2tfit.r'  "^W"^lJ  ^'•'''''^  Jioihii  c1  t}:j  i:r!l  p;;it,  j!;m  DiUr  of  the  fecond,  and 

'*^— -       "  two   trufrees  of  t^^e   thini,  r-tifinji;   a  miinia.ce,    imLMided  be- 

r^'u; ^*'. ^^^y^'^'^'^^twccn  Cletmnt  and   /////;,  and   thut  fiitr  was   fcifed  of  lands  in 

y-^Y'  ^'^S^^9^'  -^''•-'"'v*  ^1-c,  v/ith  thf  piivliy  of  CU.ncvJy  for  tl^c  better  provilioo 

-. — '  for  her,  and  Iier  ilib-:  by  Clonnity  granted  and  lei.ufcd  thelandf 

Co  thc  fruaeci  and  th'/ir  h*  iiMi 

To 
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To  tlie  ufe  of  QaiierA  and  Ann  during  their  lives,  and  the  life  T«Ayro»D  t. 
"thefurvivor-    .  Boikm^ 

Remainder  to  the  tniftees,  to  preferve  contingent  remainders  r^^V*  er-JL-^*^ 

.emaindcr  to  the  firfl  fon  of  Clement  by  Ann  in  tail  male :  Re-   z   a^^S"  tj^^^ 
uinder  to  tlie  fecond  and  every  other  fon  in  tail  male  j  remain-      ^  ""^^j.-.  /-I-- 
erto  the  daughters  in  tail  general :  Remainder  to  the  furvivor  ^j^^y^^f-^-^'/^a 
I  Clement  and  jinn  in  fee.  /  ^W^</^r- /3^\ 

And  by  the  fame  deed  Ann  afTigried  1200  /.  in  money  to  the  rl^/dy^^  t^  A^^ 
tftccs,  to  be  laid  out  in  purchafing  lands  in:  fee-fimple,  with  the  //  r*\/Ji*,l^^y  / 
rafent  of  Clement  and  Ann^  and  the  fnrvivcr,  to  the  fame  ufes  ^  ''  ^  ^ 
1  were  limited  of  the  lands  releafcd  by  tiiis  d^^^^  and  a  provifo*  ^^"^^  ,-^^^:^ 
at  the  truftces,  if  required,  ihould  lay  out  600 /•  part  of  the  f'  '  ^'''^'jf^' 
100  /.   in  the  purchafe  of  a  houfe,   to  remain  to  Clement  and  " 

r,n,  or  the  furvivor. 

And  by  tlie  fame  deed  Ann  afTigned  to  tJic  truftces  2000  /.  due 
her  from  the  clianiber  of  Lsn^hn^  to  b;:  laid  out  in  lands  to 
c  fame  ufcs. 

Clement  covenanted  to  leave  Ann  fuch  part  of  tlie  perfonal 
;ates  as  (he  (hould  be  intitled  to  by  the  cultom  of  London^  in 
fc  he  was  a  freeman  at  his  death. 

There  was  ifTue  of  the  marriage  Sigifmund  Boehm  (afterwards 
Ucd  Trufford)  the  cldeft  fon,  and  the  plaintift'cj  late  hufband, 
d  fevcral  other  children. 

Upon  the  marriage  of  the  plaintiff  with  Sirrifmund  Traffordj 
r  fortune  was  to  be  laid  out  by  Henry  Healhcote  and  Cl^irles 
•hm^  tl;e  truilces  under  the  fcttlemcnt  before  marriage,  in  the 
rchafc  of  lands  to  be  fettled  to  fcveral  ufcs,  with  an  exprcfs 
»vifo  that  Hciithcote  and  Boehm^  till  a  proper  purchafe  of  lands 
lid  be  foiiud,  fliould  by  Sigifmnnd*s  diredlion  or  confent  in- 
\  the  trull  money  in  government  funds  cr  other  good fccnri ties  • 
And  th/.rc  was  a  recital  in  this  fctilcment,  that  Sigifmund,  by 
:ue  of  his  fathers  marriage  fcttlement,  was  feifed  in  rcmain- 
of  the  land  in  Hackncyy  to  him  and  the  iK^irs  male  of  hi^body, 
I  to  the  rcvorfionary  intereft  in  the  6co/.  part  of  the  1200  /. 
1  in  1855/.  1 5  J.  c)d.  produced  from  the  2000/.  orphan 
ck,  and  that  he  covenanted  to  convey  (if  he  furvivcd  his 
her)  the  land  in  Kickncy^  the  600  /.  and  1855  ^-  ^5  •^*  ^^^'  ^^ 
:  truftces,  for  the  more  efFe£lual  raifing  fo  much,  as-  w;ih  the  - 

intiiFs  fortune  would  purchafe  lands  of  400  /.   a  year,  for      L  "+4^   *  . 
rticular  purpofes. 

Henry  lieatkccte  died,  and  all  the  fruft  money  remained  in  the 
nds  of  Charles  Boehm, 

The  plaintiff's  fortune  lying  dead,  and  no  proper  purchnfc 
en  offering,  8585  /.  thereof  was,  by  the  diredron  of  her  fn- 
tt  and  her  hufband,  invefted  in  ^he  purchafe  of  7000  /.  Sji/tb- 
iftock. 

Three  years  afterwards,  Sc:/fh-fha  ftock  being  greatly  fallen, 
rt  the  plainti;t''s  fv.rhcr  urA  Ii'j'l\vn<l  apprcherulii-g  a  funhcr 
lli  it  was  /';i.!  by •Cc.'.T.'V/  //vi'!".  i^iul  l!ie  fum  of  1369/.  5/.. 
w/fl/?  bj  the  d'ifih-e*!i:e  :■''  /;->."  -'i  /  r./r/  c^m  ilHi-'g  the  South- fea  " 

•      "  Cleiiisnt 
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T*ArroKi>  T.  .^  Clement  Boehm^  the  father  of  Sigifmund,  by  his  will  dated  the 
Bo£HM.  g^j^  ^f  j^^^  172$,  devifcd  to  Sigi/mund  the  land  in  Hacknry^  and 
>the  tivo  thouf and  four  hundred  fifty-Jive  pounds  Jifteen  Jhillings  and 
nine-pence  y  viz.  the  one  thoufaud  eight  hundred  fiftyfive  pounds  fif- 
teen JbiUiftgs  and  nine- pence  y  and  the  fix  hundred  pounds  above  men- 
tioned^ and  gave  to  his  fon  Clement  Boehm  2000  /.  and  to  his 
other  children  divers  legacies,  and  the  refulue  of  his  eftatc  to 
his  fons  Omrles  and  Edmund^  whom  he  appointed  executors, 
and  declared  he  had  given  all  his  children  more  than  was  coming 
to  them  by  the  cuftom  of  London^  and  therefore  willed,  that, 
upon  payment  of  every  legacy,  a  full  difchargc  fhould  be  given 
to  his  executors,  and  in  cafe  of  refufal  of  fucli  difcharge,  he  or 
flie  refufmg  fhould  have  no  more  of  his  eftatc  tlian  was  due  by 
the  cuftom. 

The  tcftator  died  in  June  1734,  and  the  two  following  re- 
ceipts were  given  by  Sigifinitnd  and  CUment, 

Received  May  the  19th  173 J,  of  my  brothers  Charles  Boehm 
and  Edmund  Boehm,  executors  to  my  father  deceafed,  the  2455  ^* 
15/.  gd.  purfuant  to  my  father's  laft  will,  and  in  full  of  all 
claims  and  demands  whatfoevcr  upon  my  father's  eftate  by  vir- 
tue of  his  marriage  contra£t,  or  otherwifc,  acknowledging  this 
receipt  to  be  a  full  releafe  and  difcharge  to  his  executors. 

Sigi/mund  Trnfford. 
Received  the  2d  of  November  1734,  of  my  brotliers  Charles 
and  Edmund  Boehm,  executors  to  my  father  deceafed,  the  full 
fum  of  2000  /.  purfuant  to  my  father's  laft  will,  and  accordingly 
r  AA^  1  I  quit  claim  for  ever  to  any  and  all  demands  whatfoever  upon 
the  eftate  of  my  father,  acknowledging  and  declaring  diis  to  be 
a  full  difcharge  to  his  executors. 

Clement  Boehm* 
The  plaintiff's  huftjand  died  the  ift  oi  Fehruary  1740,  widiout 
iflue,  leaving  his  brother  Qement  Boehm  his  heir  at  law. 

By  his  will,  dated  the  4th  of  March  17^9  Sigifmund  %^yt  all 
his  real  eftatc  to  the  plaintiff"  for  life,  without  impeachment  of 
wafte,  and  aftt^r  her  death  and  failure  of  ilTue  by  him,  and  pay- 
ment of  debts,  to  his  fifter  Theodofia  Hopferiox  life,  with  re- 
mainder to  feveral  other  perfons  for  life,  remainder  to  his  own 
right  heirs  -,  and  taking  notice  of  the  fettlement  made  on  his 
marriage,  and  that  the  truftees  were  to  lay  out  the  plaintiff''sj)or- 
lion  in  lands,  and  that  he  had  nG  ifTue,'  he  charges  the  reverfion 
in  fee  of  the  lands  purchafcd,  or  to  be  purchafed  with  her  pof* 
ticn  (cxpednnt  on  the  deceafes  of  the  teftator  and  the  plalntiffj 
and  failure  of  their  ifTue),  with  his  debts,  and  after  payment  there- 
of, dcvifes  the  fame  to  his  brothers  and  fiftcrs,  in  fuch  manner 
and  for  fuch  eftatcs  as  he  had  before  devifed  his  real  eftatc,  widi 
remainder  to  his  own  right  heirs. 

Clement  Boehm,    the  brother  of  Sigifmund^  died  the  30th  of 
September  174T,  leaving  the  defendant  Clement  Trafford  an  in» 
fant,  his  only  child,  and  heir  at  law* 
Lord  Chancellor, 

I  am  extremely  well  fatisfied  with  the  opinion  I  am  going  to 
give,  and  therefore  did  not  think  I  ought  to  delay  tl\e  parties  by 
putting  it  off  to  a  further  timet 

Tho 
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The  end  of  Mrs*  J'raffsrd^s  original  bill  is  to  have  the  befltefit  Tiatfoed  v  | 

ended  for  her  from  hex  portion,  and  her  hufband's  covenants      *o«hm. 

the  fcttlements  previous  to  her  marriage. 

Tlie  end  of  Charles  E:ehm*%  crofs  bill  (third  fon  of  old  Clement 

\ehm^  and  furviving  truftee  under  his  brother's  marriage  fettle- 

:nt)  is  to  have  the  truds  of  that  fettlement  performed,  and  to 

re  all  juft  allowances,  and  in  particular  to  be  difcharged  of  the 

69/.  5  /.  part  of  the  truft  money  loft  by  the  fall  of  the  South* 

ftock,  and  that  the  6oo/.  and  155/*  i^s.gd.  making  together 

$5/.   15/.  gd*  may  either  be  applied  to  make  good  the  trufts 

the  fettlement  of  the  30th  of  November  1692,  made  on  the 

rriage  of  old  Clement  Boehm^  or  to  make  good  the  trufts  of 

brother  SrgiJ'mund's  fettlement,  as  the  court  fliall  dire£l. 

Jndcr  thefe  covenants,  sLnd  thefe  trufts,  feveral  of  the  quef- 

ts  arife. 

)ne  queftionis,  upon  whom  the  lofs  of  the  13S9/.  5/.  fliall     C  444  3 

and  whether  that  lofs  has  arifcn  from  a  difpofition  of  the 
i  money  according  to  the  terms  of  the  truft  ? 
am  of  opinion  the  lofs  has  not  happened  from  a  difpofition  of 
truft  money  according  to  the  terms  of  the  truft,  but  that  it 
been  laid  out  in  a  different  manner  from  what  was  intended 
he  truft. 

0  be  invefted^  till  a  pur  chafe  of  lands  could  be  founds  in  govern^ 
funds y  or  other  goodfecurttles. 

either  South-fea  ftock  nor  Bank  ftock  are  confidered  as  a  Laying  out  the 

1  fecurity,  becaufe  it  depends  upon  the  management  of  the  ™>ncy  in  5ow/A. 
mors  and  direflors,  and  are  fubjeft  to  lofles ;  for  inftance,  gcodfu^'^  ^ 
in  the  power  of  the  South  fa  company  to  trade  away  their  according  to  the 
!e  ftock  while  they  keep  within  tlic  terms  of  their  char-  i^"?***^?*? 

.  '  ^  truft,  asitit 

U*  fubjedtolofTcs; 

for  the  direQon 
may  trade  away  their  wheie  ftock  whilft  they  keep  within  the  tenm  of  the  chart*:!.  ^ 

It  South  fea  annuities  and  Bank  annuities  are  of  a  different  Soutb-fia  annul, 
deration  ;  the  dire^ors  have  nothing  to  do  with  the  prin-  ii,"^"'^^ !||^^ 
,  and  are  only  to  pay  the  dividends  and  intereft  till  fuch  oniyand  properly 
as  the  government  pay  off  the  capital,  and  it  is  not  in  their  g^fef«rifi,t,  fwr 
:r  to  bring  any  lofs  upon  them,  and  therefore  arc  only  and  pVweTof  a!^ 
*riy  good  fecurities.  dirc^ors  to 

ie  vrord  funds  does  not  alter  it,  becaufe  it  muft  relate  to  fuch  ^"°e  ^^^* 
5  as  are  a  good  and  undoubted  fecurity. 

here  is  no  doubt  but  this  court  will  endeavour  to  deliver^a  This  court  win 
t  from  any  mifchief  that  may  happen  from  a  mifapplication  SeiWcra"frly?.-i 
uft  money,  which  brings  it  to  the  confidcration  how  this  from  a  mif^'^pU- 
I  to  be  made  good  to  the  truft  cftate.  ^^^^'^  "^  "«* 

)w,  a;^  to  the  manner  of  making  it  good  to  the  truft  eftatc,  °^"^' 
ift  firft  come  out  of  the  eftate  of  Sigifmtwd  Trajfcrdy  becaufe 
neither  with  his  concurrence,  or  lubfcquent  aiTcnt ;  for  he 
affcd  the  account  with  his  brother  Charles^  and  ccnftantly 
'cd  the  dividends  of  the  South  fea  ftock. 

ii)  Fidtjackfcn  V.  Jachfon^  ante  1  vol.  ^1%* 

»!.  ra.  D  d  The 
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Tr  irrnn;)  v.        The  Tule  of  the  court  111   all  cnfcs  is,  that  if  a  truftcc  errs  in 

cjfhm.        the  management  of  the  truft,  and   is  guilty  of  a  breach,  yet  if 

Vihrrc  a  truftee  he  goes  out  of  thc  trill!:  With    tlic  approbation  of  the  rejiui  qut 

*i"Vincnt  o7'rhc   ^^'U^^    ^^  "^"^^  ^"    "^^^^  8'^°^  ^^^^^  °"^  °^  ^*^^    oftjtC  of  tllC  fCrloa 
tru^,  \';t  ir  he       wllO  COufcntcd  tO  it. 
^v)  i  uui  nr  it 

,W\'\\  ti.c  npj  robaiion  oi*  the  ecjii.efuetyul,  It  mufl  be  firfl  .v.-».Jc  good  out  cf  thc  j-crfon'*  eAr.cvshi 
cor.i-./.-.cd. 

[  44S  1         Tlicreforc    S.^^Cv.'w.vJ's   Cilatc  nuifi   be  applied  in  the  firft 
place. 

Thc  next  quefi  Ion  is,  and  the  prliicipal  one  in  thc  caufe,  as  to 
the  fum  of  2455/.  15  j.  9</.  ariilngout  of  the  funds  which  were 
part  of  the  portion  of  old  Mr.  CLr.ijfit  Bc:lrn\  wife,  wheiher  it 
fliall  be  confidercd  as  real  or  pwnonal  eilatc  upon  the  circum- 
llanr.es  of  the  cafe. 

It  muft  be  admitted  that  it  was  to  be  laid  out  in  land,  and  con- 
fequently,  on  the  foot  of  thc  fcttltment  in  1692,  muft  be 
taken  prima  fade  as  land,  and  go  as  real  eilate  would  hare 
done. 

The  qucflion  will  be  then,  Whether  the  a£ls'  fince  done  are 
fufficient  to  bar  tlie  entail  as  it  is  called,  or  to  difcharge  Ac 
iyanfubjlantiaud  real  quality  given  it  in  thc  confideraiion  of  thil 
court. 

It  is  a  tranfaclion  of  fifty  years  ftanding.;  and  it  appears  too 
that  the  money ;  though  veiled  in  truftees,  was  m  the  hands  of 
old  Mr.  CLmcnt  Boehm  \  S'giffmwd  had  an  expediation  of  thil 
money  coming  to  himfclf,  and  by  his  fettlement  covenants  that 
(in  cafe  he  furvivcs  his  father)  he  will  aflure  and  make  over  thc 
24S^  ^'  '5  ^'  9'^*  ^^^  *''^  truftees,  for  the  more  efFeclual  railing  fo 
much  as  v.-:h  the  piaiiititr's  fortune  would  purchafc bnds of  400/. 
/)/r  nnn,  t})is  i-i  i*)'  uv.idc  a  pirt  of  thc  fund  to  be  laid  out,  buti 
further  fiini  fur  ilic  pin\]Lii'c  of  lands  for  the  plaiiuin's  bc^ 
lie  ft. 

Old  Mr.  Cl.}'ir/}[  ryihrn  on  the  Sth  cf  JiJy^  1 7^5,  executes 
a  will,  :;iid  tixe-^  unou  liiiri  to  nvike  a  difpolition  of  his  eilatc^ 
-.iiTicng  his  chililivu,  and  iiivcs  thc  2455/.  151.  9 J.   to  Sig'fjmuni 

AlLcr  his  dcjlli  tiR' cliiliircu  accept  their  legacies,  and   S/g//* 
?;;.i.Vi/ and  (.":.'.;./;"  {..n  i\\\';  is  and  difcharges   to  ilic  executor!^ 
v>foLl  Mr.  Ci'.hi?:t  /?.., !/.'•,  .\\\(}i  tiic  ether  fons  give  difcharges  for  | 
ilicir  Icj^ac'C ;  like wi iV. 

ITpnn  this  it  hr.s  Ik  en  Ir.  filled  on  thc  part  of  the  plaintiff 
?Jrs.  Ti\iJ^.i\.\  rhat  It  is  nor  now  to  be  confidercd  as  a  debt,  and 
fubje^fi  to" be  I. Lid  '-v.t  for  the  bcneiit  of  the  remaindcr-mefl  in 
tail,  un.l'-r  the  i.\r,id  of  1^02,  bccaufe  S'^iJ'muful  Traff'crd^  ihc 
iirll  tcn.rit  in  .iiilj,  rook  the  m(.;uy  with  the  confcnt  of  hisotlicr 
broliv^i;,  .'.nd  tlier^^fcix  i.  (iiijlr.ir^ed  from  thc  entail. 

'!\vo  o!'.iedi(^': .  \\\\\x  !  vr:^  ii-jp.iie  on  the  parr  of  thc  defendant 
Clcnicr'  T:\ij/'rJ,  tiie  u»ii  aiul  only  child  of  Clcnunt  Ikdm  the 
youiij^ir.  i.vA  coiiietpicii;-}',  if  a  remaiiidcr  cxift*  ia  tliis  moncyi, 
he  is  imitlcd  ti*  \u 

The 
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The  firft  objection  wns,  t]i?»t  tliefc  afts  were  done  by  the  par-  T*apfore  r« 
sfuhfcquent  to  the  fcttlcment  in  1692,  and  arc  not  fulFicicnt       Bc*«»*. 
Ihcw  the  intention  of  the  parties  that  the  entail  of  this  money       [  446  1 
Duld  be  barred. 

The  fccond  objeftion,  if  fufP.cient  to  flicw  the  intention,  yet 
nnot  be  a  bar  without  a  docrcc  of  tliis  court. 
I  am  of  opinion  rhe  acl^  done  by  tiic  nitrtlcs  are  fufFicient  to 
:w  it  was  their  iiitciulon,  pnrticuhirly  of  CIcimnt  the  father, 
bar  that  analogy  to  t!ie  rcul,  or  that  entailed  quality  in  tlie 
incy, 

Did  Clement  gives  thi:?  very  fum  to  Si^:f7fj:md,  and  apprclicndc  J 
t  he  was  dlfpoling  of  his  own  efidte,  and  unlcfs  ho  Iras  given 
I  this,  he  has  given  notliincf  to  Sigifmu/id  5  then  follows  the 
jfe  in  the  will,  relating  to  tlie  relcafes. 

t  lias  been  objeclcd  that  this  is  to  be  confined  to  the  dif- 
tion  of  his  pcrfonal  cftatc  according  to  the  cuftom  of  Lcr:» 

lilt  it  ought  not  to  be  narrowed  in  this  manner,  for  he  intend- 
:learly  to  bar  his  children  of  all  die  claims  to  cvtiry  part  of  his 
:e  by  the  legacies  given  to  thcni, 
Vhat  is  done  fubfequent  ?  * 

.  payment  is  made  by  the  executors  to  Mr.  Sigifmuml  Traf- 
,  of  the  2455  /.  15  /•  9  ^-  in  fatisfaftion  of  all  his  claims  he 
It  have  under  the  marriagc-fettlement,  and  he  has  given  a 
ipt  in  full  of  all  claims,  and  all  the  children  with  notice  of 
•  father's  will  do  the  fame. 

hcTefore  I  am  of  opinion  it  was  the  intention  of  the  parties 
Sigi/fnuml  Trafford  fliould  have  diis  money  as  his  abfolute 
erty,  talcing  in  the  circumftanccs  arifing  from  the  confent  of 
em.iindcr-man. 

he  next  quellion  is,  Whether  the  acts  clone  have  difchargcJ 
noney  from  the  tratifuhJlant'uUed  real  quality^  which  the  high 
:r  of  this  court  gives  to  money- 
'hat  jTOvcrns  the  court  in  thi?  rcfpcct  is,  that  they  con  fider  Jhis  conn  con- 

c*  '^  '  /  ll^i'.Ts  thin*"!  coil* 

s  contracted  to  be  done,  as  nclunliy  dcm',  ami  let  them  liave  trattcii  lole 
le  confequences,  as  if  formally  cxecutcil,  ti'.erefore  if  there  ti='"tj.»i.'.au^.Ily 
1  agreement  to  purchufc  land,  the    court   looks  on    it   us  ^°^^,^^l  /'^'"'^  ^.'jj 

It  if  the  parties  intercfted  have  a'j:rcc<l  tiiat  the  money  fli.dl  ^'  '» J^^'-^ijiiy 
tave  tins  quality,  that  is  A>  re  efUaui'dy  it  aileiiargcs  it  oi  th^ 

(2^-        ...  .  .  f  %17  J 

f  a  man  is  intitled  to  h..nc  money  to  be  VvA  (Mit  in  l.ii-d  to  RioncytoMf  biJ 

tiled  10  the  ufe  of  him  and  his  heirs,  tliere  he  fliall  be  in-  «-u:ini.tn.Mo 

to  the  money  in  this  court,  and  if  the  p.irty  in  hu  life-lime  !JJ;^,  i'**^  \l^(l^ 

;  any  intent  to  have  it  in  inoni-y  :i:id  dies,  then  tlie  court  w:ii  i:i:itic  A. 

ivc  it  to  his  executor,  and  not  to  die  heir  '  ^}.  V.^'*''  *^°'*^''^  "* 

^-''  this  ccai-;. 

Ctiidotv.  GutJnt,  ants.  ?54.     *  (O  See  S^eLv  v.  Ja^c,   1  P.  W.  389. 

Crahtret   v.  Urawihk^   poll.  ^3o.      Ctnnrj^hjmw  M>cJ/  i  f'c/.  I76.     . 
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TitArroKD  V.        If  moncy  is  direfled  to  be  laid  out  in  land,  and  limited  to/ 

Pqzhm.        Jj^  ^j^j]^  remainder  to  B.   in  tail,  remainder  to  C  in  tail,  the 

Monty  4irea2d   court  will  direct  it  to  be  laid  out  in  land    if  nothing  has  been 

CO  jf.  in  uil, 

with  fcvrral  r^miindcrs  in  tail>  the  court  will  oider  it  to  be  l<uJ  out,  if  aothlng  has  heen  itM  (a  btf 

thcrciiiainders. 

Where  a  pcrfm  But  if  a  perfon  IS  tenant  in  tail,  rcvcrfion  in  fee  to  himfclfi 

is  i«n*nt  in  tail,  jj^g  court  will  give  him  the  money,  bccaufe  by  a  common  coth 

tohimfeV,"thr  vcyance  he  may  bar  the  entail  ai)d  rcverfion-,  and  therefore  tliC 

court  will  give  court  Will  uot  put  him  to  the  circuity  of  having  recourfe  toi 

be«afe%"T^'  legal  bar  •.  (2). 

com^w  con-  In  Edwards  verfus  7'htf  Countefs  of  JFaru'ickj  2  F.  IVms.  171. 

vcyance  he  may  Loj-^j  MacclesfitUl  has  laid  down  the  rule  of  tlie  court  intllcfe 

bar  the  entail  /• 

aad  rcveifion*       caies» 

The  limitations  here  were  to  Sigifmund  Traffi>rd  Boebm  is 

tail,  remainder  to  his   brothers  in  tail,  remainder  in  fee  to 

himfelf :  this  money   has  been  paid  to  him  with  the  coafcnt 

of  his  brothers. 

Was   there   then   any    entailable  quaJity  remaining  in  tliis 

money  ? 
irabiil  Iwdbeen  Suppofc  a  bill  had  been  brought  by  Si^:fiim::d  Traffsrd  Bain 
brought  by  S.  to  to  havc  the  monev  paid  to  him,  inltcud  of  being  laid  out  ifl 
piYi^himrand  ^^"^^  ^"^  '"^  brcihcfs  had,  by  their  ai.fwcrs,  fubmittcd  tUl 
the  brothers  by  money  fliouUl  be  paid  to  Slgifmund^  could  the  irtue  of  the  bro- 
their anfwcrs  jj^^fg  ij^vc  infifted  it  fliould  be  laid  out  in  land?  Moft  cicailf 
i^'their"iil^c  ^  "O^  ^^^  ^^^^"^  ^^^"^  ^^*^  equally  barred,  as  if  the  brothers  had  \> 
would  have  been  ccived  A  part  of  the  money  themfclvcs. 
equally  birred  j^^^  j^  ^^.^^  obic£lcd  thcrc  is  no  inftance  of  tliis  beincdoBC 

as  itthebroincrt       .  ,  1  r  ^1  ^  r        1  r  ° 

hjd  rrcuved  a     witliout  a  dccice  ot  the  court  lor  that  purpofe. 

parrot" the  mo- 

"'•y  ^^'^^I'^ll^''       ♦  It  is  the  firft  time  I  have  heard  it  laid  down  tlint  the  decree 
nantlnuil,^f.  of  this  court  is  uecelTary,  and  that  the  parties  mud  come  heic 
is  a  ftmc  covert,  to  have  the  faudUon  of  the  court ;  indeed  if  the  tenant  in  tal 
-'**?  ?v!!^/.rr     OT  remainder  m  tail,   had  been   a  /-//.v  covert^  fue  mud  haft 
that  ihcy  may      comc  here,  that  the  court  might  have   alktd   her  the  quclltOBi 
aflc  her  whcihcr  whether  it  is  with  her  confent,   that  the  money  is  to  be  pwd  ifr! 
loifem'^th^t^hc  ftead  of  being  laid  out  in  land,  as  in  the  cafe  of  a  line  (,0- 
money  is  to  be         It  was  laid  there  is  no  preceiltnt,  and  indeed  I  cannot  fay  tlrftl 
pud,  iniicad  of    J  j^^^^  knowii  tliis  court  decree  acts  of  this  kind  to  be  cood,  but' 

being  laid  ou:       t       -n         i  i      ^  o        *       ' 

in  laiid.  I  Will  make  a  precedent. 

t  •448  ] 

^l)  Sc?  Collet  V,  Collftt,  anfri  vol.  11.  (^)   OL'.b.?::   v.   //.j^^/v/,    .ij/te    2  VOL 

(2)  Sc  note  to  QjILt  v.  cV/>/,  anrc  1     455>  454--  y^//.  449. 
vol.  II. 

•  Money  covenanted  tobr  Inid  oiu  h\  Und  flr.U  di-.Vrno  as  land,  but  he  tbatuifl- 
tUlfd  CO  tLic  Ic--  wriliir  Un.i,  when  Purdufcd,  may  diijM.fc  of  it  by  a  will,  thougl*  not 
ii:clt(.c  by  ihrvrc  \vltmfre^:  ilfoa  'Mrol  dircclion  for  the  payment  of  it  ftrcnis  W  U. 
kj.>d.  So  liihr  Dioiitfv  i^  ordered  ordi-vilVd  ro  b,:  Ijid  out  in 'lands,  and  tided  UthCL 
\xir  ot  ^.  in  uil,  rcmaindfr  to  himl'.If  in  fer,  equity  will  order  the  muiiey  tj  jL 
tw'.iCiv.ifc  if  the  r-Tnaindcr  thcrrcf  be  limited  toa'ihird  perfon.  Alfij  though  by  1 
\ul:ii.Mry  toncra^:  n:onfy  i-.  agreed  to  be  Uiil  out  In  i^nds,  the  court  will  ejttcute  laA 
-,r  ciT.Lr  1  In  fAviv.rof  the  heir.  Eti':vpr,h  (tind Lady  En%^U:t  lU  vifc)  vcrfal 
C  un::j\  Viivagcr  if  fr'nrzchkf  2  P.  fFrrs,  jti.  "^ 

Fidi 


in  the  Time  of  Lord  Chancellor  Hardwickx*  449 

't  Chaplin  vcrfus  Horner^  i  P.  Wms,  483.*  T«AFfoi»  r. 

Is  are  generally  brought  in  cafes  of  this  nature  for  the  fa-       *•*«»«. 
ion  and  fecurity  of  truftees. 

:  court  purfues  the  rights  of  parties,  and  whatever  a  court  A  judgment  at 
timon  law  does  by  a  judgment  or  this  court  by  a  decree,  is  '»y>  .©' •  <iecfe« 
rmance  of  the  rights  of  parties,  and  does  not  give  them  a  Tn  ^r^n'^'^  - 
K'hich  they  had  not  before.  the  rights  of    ' 

ly  do  the  court  decree  the  money?  Becaufe  the  perfon  P*rtiv*  ^*'®*' 
ititled  to  it}  and  ihe  court  being  of  opinion  the  parties  right'diat  they* 
he  right,  is  the  ground  on  which  the  decree  is  made,  had  not  before; 

:  where  the  money  is  in  the  hands  of  tenant  in  tail,  with  grounj\h"c^de- 
ider  in  fee  in  himfelf,  if  he  was  to  bring  a  bill  to  have  a  ciee  the  mone/ 
ition  of  the  rights  of  the  parties,   it  would  be  difmifTed,  to  the  parties, 
s  court  does  not  make  a  declaration  of  the  riglits  of  par- 
it  decrees  upon  the  rights  of  the  parties  as  they  appear  in 
lives. 

ention  this  to  (hew,  that  all  the  court  does  is  in  confe-  All  the  co«rc 
I  of  an  antecedent  right  of  the  parties,  and  there  is  no  **°" "  in  confe- 
n  for  a  decree  in  this  court,  unlefs  there  is  an  incapacity  ?e«dcnt°  rtgiu^* 
perfon,  as  I  Hiid  before  in  the  cafe  of  a  feme  covert.  and  there  b  ns 

IS  been  faid  that  the  money  dill  retains  the  real  qualitVi  ^***^®"  ^"  ■ 

c  n.  L     1   •  I  •     1      J  "         ^     decree,  except 

sreforc  mult  be  laid  out  m  land.  there  i*  an Inci- 

?;;«/7^  Trafford  Boehm  fliewing  his  eleflion  to  have  it  In  P^-^ify  ^  ^« 
,  dcftroys  that  tranfuhftimtlated  real  quality,  for  he  has  ac-  ^^u^^t^ 

It  as  money  under  the  will,  and  given  a  difcharge  for  it  covert, 
executors,  and  by  a  fubfcquent  fettlement  in  1725,  haf  ta-    [  449  1 
on  him  to  make  a  fecurity  of  it  as  money. 
I  of  opinion  therefore  this  fum  is  not  liable  to  any  entail^ 
be  laid  out  in  land,  or  confidered  as  a  debt  upon  the  ellate 
fmitnd  Traffvrd  Bcehm. 

next  queilion  is  as  to  the  limitation  of  Sigiftnimd  Traf-r  The  limitation 
?ftate  under  his  will,  whether  the  limitation  to  his  fifter,  !i'^*l*''J*^^^"^°^ 

f  •/!•      i_     !-•        L  1  f     •       •  ^-  *n  failure  of 

re  of  ifluc  by  him,  be  a  good  limitation.  jfluc  by  him,  to 

1  a  good  deal  of  doubt  with  myfelf  in  this  point;  but  hit  fifter  for  life, 
a  plain  reference  to  the  deed  of  fettlement  executed  be-  ^^f^  mpomt 
id  (hews  he  intended  to  give  this  as  a  reverfion,  after  the 
3n  of  his  fettlement  were  determined. 

fuppofe  there  had  been  no  reference,  if  a  nan  limits  ten  ^^^q/*  i„fan. 
.d  pounds,  in  failure  of  ilfue  of  the  body  of  hufband  and  ure' of  inue  of 

the  boJy  cf  a 
id  wife  to  B,  itt  ra'ilf  the  remainder  h  void  as  an  executory  devife,  bring  too  remote,  otherwife 
s  limitations  are  for  liftr,  for  that  conf.n.-s  it  to  a  failure  of  ifTue  during  (he  Jives  in  being; 
cafe  of  executory  devifrsi:  has  b?en  hcIJ  to  be  n  renfonablcconftru^ion,  ii  it  falls  within  the 
fever  i'o  many  lives  in  (leing  at  the  £unc  time  (i). 

5ee  Uoiigi'fon  v  B-aJJly^  aufc  2  vol.  S9.     Beauclnk  v.  Dormer t  ante  2  vol.  309. 

re  m«nf  y  i«  covenanted  to  be  laid  cu:ln  a  purrhafe  of  land,  and  to  be  fettled 
■«,  ill?  Ii«ir  and  not  ihe  executor  of  yl.  fhall  have  it.  Bui  if  ^.  bimfeif  lus 
my  Of* this  nwmc;,  this  ii  a  good  payment,  and  ihall  not  be  repaid  by>^'a 
;o  hikheir.  Alf » \f  A.  in  this  c.»ic  diri,  ^.*s  heir  flull  recover  the  rcmjin- 
money  not  recvived  by  A.  So  if  A.\  heir  is  an  infant,  and  the  remainuor 
nry  is  decreed  to  b:^  brought  into  court,  it  fhidl  be  looked  on  as  laad.  Cbaf- 
a^nur  Of  wr',  i  P.  H^m,  483. 
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^  C  A  S.E  S   Argued  and  Determined 

TxArrtKD  V.        If  moivcy  is  diredlcd  to  be  laid  out  in  land,  and  limited  to  A. 
PoxMM.        j^  j^y^  remainder  to  B.  in  tail,  remainder  to  C.  in  tail,  the 
Money  Aircaed   court  will  direft  it  to  be  laid  oat  inland^  if  nothing  has  been 
to  be  \M  out  in  ^^^^  ^Q  jj^y  ^1^^  remainder    i). 

land  and  li;nitccl 

wi^'  f!  ve'rtl'remaindcrs  In  tail,  the  court  will  order  it  U.  be  l-ld  our,  if  nothing  has  been  done  to  b« 

the  remainders. 

Where  a  perfon  But  if  a  perfon  IS  tenant  in  tail,  rcvcrfion  in  fee  to  himfdf, 
is  tenant  in  tail,  ^^  court  will  givc  him  thc  money,  bccaufc  by  a  common  con- 
'^  hTmfc'if  "the*  vcyancc  he  may  bar  thc  entail  and  reverfion  i  and  therefore  die 
wurrwiii  gi^e     court  wiU  not  put  him  to  thc  circuity  of  having  recourfe  to  a 

him  the  money,   j       j  ^^^  •.{%). 

com^'n  con.  In  Edwards  verfus  Tl^e  Countcfs  of  Warwick,  a  P.  Wms.  171. 

veyancc  he  may  Lord  MaccUsJidd  has  laid  down  thc  rule  of  thc  court  in  tlitfe 

bar  the  entail        ^^{^^^ 

aad  reverfion.  ^^^  limitations  hcrc  were  to  Slgtfmund  Trafford  Boehm  in 

tail  remainder  to  his  brothers  in  tail,  remainder  in  fee  to 
himfelf :  this  money  has  been  paid  to  him  with  thc  confent 
of  his  brothers. 

Was  there   then   any    entailable  quaJity  remaining  in  this 

If  ablll  hadbcen  Suppofc  a  bill  had  been  brought  by  Sig:fnwnd  Trafcrd  Bochm 

brought  by  S.  to  to  havc  the  money  paid  to  him,  mftcad  of  being  laid  out  m 

have  the  money  j^^^^    ^^^  j^j^,  brolhcfs  had,  by  their  aiifwers,  fubmitted  this 

[hifbfothc^s'by'  money  (liould  be  paid  to  Sigifmund,  could  the  idUe  of  the  bro- 

thciranfwers  ^h&xi  have  infiftcd  it  Ihould  be  laid  out  in  land?    Moft  clearly 

had  fubmitted  to  j      j^  j    j^-^^  ^^^  equally  barred,  as  if  the  brothers  had  rc- 

it,  their  ifluc         **'-'*•>   *^*  *"  -    ,  V       r  1 

vrouid  have  been  ccivcd  a  part  of  the  money  tlicmlelves. 

equally  barred  jj^  \^  y^as  objcSed  there  is  no  inftance  of  tliis  being  done 

had'S^^^^     without  a  decree  of  tlie  court  for  that  purpofc. 

part  of  the  mo-  1  1       j 

ney  themfelvea.  *  jj  jg  ^^  fi^ft  time  I  have  heard  it  laid  down  that  the  decree 

^t  inuiVSf.  of  this  court  is  neceflary,  and  that  thc  parties  mutt  come  here 

rs^flmeco'vcrt,'  to  havc  the  fanttion  of  the  court ;  indeed  if  the  tenant  in  tail, 

flie  muft  come  ^^  remainder  in  tail,  had  been  a  fane  covert^  flie  muft  have 

il^TtAeVmay*  comc  hcrc,  that  thc  court  might  have  alked  her  the  qucllion, 

aik  her  whether  whether  it  is  with  her  confent,  that  the  money  is  to  be  paid  in- 

•it  ■»•  ^'^'^^"  ftead  of  being  laid  out  in  land,  as  in  the  cafe  of  a  fine  (3). 
money  Ut^  be*       It  was  faid  thcrc  is  no  precedent,  and  indeed  I  cannot  fay  tliat 

paid,  inftead  of  J  j^^y^  known  this  court  dccrcc  a£ls  of  this  kind  to  be  good,  but 

u  landf  "^^  I  will  make  a  precedent. 

\  •448  3  , 

*  I)  See  CoJhtv.  Collett,  anfe  I  voL  11.  (;)  OUh.im  v.  Hughes,   ante  2  vol. 

(2)  Se  note  to  ColUt  v.  Collet,  ante  1     453,  454..  rojl.  449. 

vol.  II.  , 

*  Money  covenanted  to  be  laid  out  in  land  (hall  deicend  at  land,  but  he  that  isi0- 
titlcd  to  thc  fee  of  thc  land,  when  purcbafed,  may  difpofe  of  it  by  a  will,  though  not 
Itteftca  by  three  witneflck:  alfoa  parol  dire^kion  for  the  payment  of  it  fecms  to  be 
good*  So  if  the  money  is  ordered  or  devifed  to  be  laid  out  in  lands,  and  fettled  to  the 
ut'c  ot  A.  in  uil,  remainder  to  himfelf  in  fee,  equity  will  order  the  moaey  to  >>• 
.  ochciwife  if  the  remainder  thereof  be  limited  to  a  third  perfon.  Alfo  though  by  a 
voluntary  contract  money  is  agreed  to  be  laid  out  in  lands,  thc  court  will  execute  Uzh 
ijxrccment  in  favour  of  the  heir.  Rdivardt  (dud  Lady  Eraulitb  bh  Vfifc)  ^^^'^ 
C.untej'i  Dawaier  of  H^'arwkk,  2  P.  IFmt,  17 1. 


rgued  and  J)ctcrm!n€(! 

>c  laid  out  in  land,andlliiiifci3i 
n  tail,  remainder  to  Ciii  til  ;s 
aid  out  in  Jand  ifnotliiiizbit 

I). 

it  to  be  UiJ  oat,  i/aodiifiuikalBti 

tnt  in  tail,  reverfion  infix lofal 

\iC  money,  becaufebj  icoini:' 

entail  and  rcvcrrion;  amltlidrj 

:o  the  circuity  of  luvio;  iccnii: 

b«  Countefs  of  Wan>ic)i,lMv[ 
lid  down  the  rule  of  the  cmnt  ki^ 

c  were  to  Sigifmund  frtifdy* 
,  brodiers  in  tail,  rcmaiiidei  ia  fe 
has  been  paid  to  him  wii  tit  cs 

tny    entailable  quaJiiy  remainii?"!: 

been  brought  by  Si^,mif4dh 
,aid  to  him,  uift«a  of  ^H^l 
'xs  bad,  by  llieir  a..f»trs,  km- 
{d  to  S#«W,  could  die  iferf^- 

ieoiuaMy  barred,  « if  tie  brotok 

money  tkmfelves.  ^ 

Sdthereisnoinlbnceoftb^^ 

{the  court  for  that  purpofe.  j 

•«,^lha«  heard  it  laid  <lo«i  that  ik^ 

ccin*ty,andtl.atthep.'«  ^.J 
onofthecourtiinfad.fj't^  ^. 

tt3:f^«SK^r 

jcdcnt.  I 
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in  the  Time  of  Lord  Chan 

Vide  Chaplin  vcrfus  Hornet^  i  P. 
Bills  are  generally  brought  in  ca 
tisfaftion  and  fecurity  of  truftees. 
The  court  purfues  the  rights  of  f 
of  common  law  does  by  a  judgmeni 
in  affirmance  of  the  rights  of  partie 
right  which  they  had  not  before. 

Why  do  the  court  decree  the  i 
was  intitled  to  it;  and  the  court  I 
have  the  right,  is  the  ground  on  wl 
But  where  the  money  is  in  the 
remainder  in  fee  in  himfelf,  if  he  i 
declaration  of  the  rights  of  the  pai 
for  this  court  does  not  make  a  decl; 
ties,  but  decrees  upon  the  rights  of  i 
ihcmfelves. 

I  mention  this  to  (hew,  that  all 

quence  of  an  antecedent  right  of  \ 

occafion  for  a  decree  in  this  coittt, 

Of  the  perfon,  as  I  faid  before  in  the  < 

It  has  been  faid  that  the  money 

and  therefore  muft  be  laid  out  in  Ian 

Sigifmund  Traford  Boehm  (hewin 

money,  deftroys  that  tranfubflantiate^ 

cepted  it  as  money  under  the  will,  s 

tg  the  executors,  and  by  a  fubfequeni 

ken  upon  him  to  make  a  fecurity  of  i 

I  am  of  opinion  therefore  this  fun 

nor  to  be  laid  out  in  land^  or  confidei 

of  Sigifmund  Traffvrd  Boehm. 

The  next  queftion  is  as  to  the  li; 
ford*s  eftate  under  his  will,  whether 
in  failure  of  iflue  by  him,  be  a  good 
I  had  a  good  deal  pf  doubt  with 
there  Is  a  plain  reference  to  the  deed 
foTC»  and  (hews  lie  intended  to  give  tl 
limitation  qf  his  fettlement  were  detc 
But  fuppofe  there  had  been  no  ref< 
thoufand  pounds,  in  failure  of  iflue  o 

hu/bandand  wife  to  B.  in  tail,  the  remainder  |s  vol 
where  the  limitations  are  for  life,  for  that  con£i 
and  m  the  cafe  of  executory  devifcsic  has  been  he! 
compafa  of  ever  fo  many  lives  in  being  at  the  £unc 

(i)  See  HoJgf/ou  v  Bujf.y,  avtc  2  vol, 

•  Where  mohcy  is  covenanted  to  be  hid  cut  in 
•1^.  m  iee,  the  heir  and  not  the  executor  of  ^.  i 
received  any  of  this  money,  this  is  a  good  paymc 
executor  to  huheir.  Alf.Mf^.  in  thi!  cufe^dleT, 
«  cr^f  the  money  not  received  by  A.  So  if  A:%  h 
t^virV  '"  ^S'"^  '°  ^^  '''°^^-  iutocourt,  ii 
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Tr  AFFORD  v'm  ^;fe  to  any  other  pcrfon  in  tail,  the  remainder  would  have  been 

void  as  an  executory  cevife,  being  too  remote,  as  it  is  upon  t 

dying    williout  lilue  guncrnliy  of  the  }i|i{band  and  wife  5  but 

here,  as  was  juflly  obfcrvtd  in  ilij  caufc,  all  ihc.  limitations  by 

Sigifmiwd  are  for  life,  therefore  it  is  a  renfonr.bic  conftrucVion 

to  confine  it  to  a  failure  of  illuc  during  the  lives  in  being,  which 

has  been  held  in  the  cafe  of  executory  dLvifcs  to  be  a  rcafonablc 

tonflruftion  if  it  falls  wiihin  the  eompafa  of  ever  fo  manylive$ 

in  ]»-inp  at  the  fame  time. 

Mis  Lordfliip  decreed  therefore  the  limitntion  under  the  will 

cf  o  ■;r'/'/;.v/.'.v/  to  his  fifler  Theothfta  Hipftr^  one  of  t!ie  defendants 

in  ili'j  c  lufr:,  to  be  a  good  limitation. 

fl^prea'me  y\^  xo  the   ffvcn   ujrer.  of  \.\\v\  in  Kid'!ir\\,  th:    ^'^.r?  of  old 

";^^r^Vnr"l     V.x.  CLr.icfU  B.J.'m^   wife  before  her   marii'.-f.  rnd  l.irvdto 

cftate,  m en-     Iv^^w.Tal    p''rfons  uudiT  the  deed  of   \C\,i^  h'»s   l^'uin^'o  ums  of 

fcnt ot  a  «■  :i::iir.-  ().,;.^i,,ii  th.it  no  confcnt   or   a^ivcjncrr  of  il'C   vc  •.!...!• ''■:-'r-;'n, 
dcr  nwn  cai  b.;r       '  ,  .         -  i    -     i  i      i  i  r 

thcenuiijunicii  ^vli-  TO  tiKTc  IS  \\  icnv*  covcrt,  Uiiluiii  liKrc  had  been  a  hue,  raa 
«hiTr  h4d  bcrn  bj-  thc  cMl.ill,  imr  \^  it  in  the  pt-\vcr  of  a  court  of  ecjijiry  rn  orry 
thiTcoM?;^! .Trv  iith  a^^rcvment  into  execution,  a;  to  a  lc)>;al  efl^tir ;  arid  iIiiTC- 
iuc'i  i^.i'onitiit  fivv  ni'ili  r.tke  its  ccuifc  ncccrdiiii';  ro  the  legal  intent,  andgoio 
ilij  pcrfoii  wiio  ii  intitled  at  law  ^i ). 


(i)  iJtj.  Li^.  B.  174.6,  fol.  533,  /7//cf  «ff/tf  4 4 3, 


Cafe  155.      Ht'iiyd  hijorc  iJ:e  Majler  rf  the  Rot/s,  fitting  for  Lcrd  Chav::lhr^ 
[   450   ]     i/vw  ,rn!  Klhrl^ih  lis  Tri/e,  v:;/-cT  Il:w-^t,r  7  ^,  .^  .^. 

of  :;.:t^,-'i:j  R::.,h,  —  j  ^  '^""'*^'- 

/:.:w^.^/     /:  .y.fcr  fR^J:rh  ^^r:I  Mary  hi.-  irf:,  1  ^^^^^^ 


S 


inr3. 


;\ T -/.'/■■. :v;t//0:;.v.-,  about,  u^.y  years  a  TO  became  a  freeman  of 

^.vc.i  10  li..-.  L'./A'.i.v,  ;:n-L  ]i;'.d  -.mh- by  Ins  wife  only  fA'O  children,!*^ 

diujhur  o:  .1  (Icfenii.mt.  AI.:ry  -.Mid  tl:v  j  !;;i:.Li:i' i'/;r.j;\V/Z». 

^^"1^"^""  ^"   ^7^^  -■-'  p'innthls  ii;tcrm;i:T:.-d  without  the  ccnfcnt  cf 

jrr..i.i,c,  tyil.c  /'-.•x;.:.'- /v  s  latlivr  rr  ir.oi.i^-r,  but  tlie  latlier  was  fooa  after  tho- 

{\•.h'.r,^^b'\■^  lOiuMv  ri\' ill.:!!:  i  im\:c  ;)I.;l:i;!ii'.. 

r- ib^y- :.  ,   Z--'^'  ''-',  ;'-^'-;  '••■•-  -^  y  ;:.iv.:nc:.::-iir  from  her  father,  but  the 

roii-t  o;'  \r.^  d'j;ji:.Iii:u  J/..;  -■  iv'.-:  iin-.:i  I.-.r  ::u'.rvia;;-  v/iili  Eihv.rrns  two  thc'J- 

n-..M-:i.u-  ■.■..!  ..3  fj.-.j   7>(Mi:i-.:;  y.v.:,  :.>  Jiim,  I:i  p.^rt  of  her  nortion  and  aiivanc** 

an..;iv3:u-n:c::,  .  i         •  i  ,     .  i  ,»    ,    ,  •  t;- 

M-.i>o:brh:r    ""i"-''*?    -'i'l   i'  "   v..\vr:\  lIi'-liwI   ::,to  ly   A:  vA;  prcvirui  to  trus 

oi\iM;rci.i:.:-:    nMrri.i--",  r  ;-;::i.--i^ ,1  :>::!  Ill-  r::.vator;  ll-ould  upon  his  (i^2*» 

^ir!ioe\u/^^).  ^"  ••■ '■'^' "  ■•■ ''''i   ?■■}'  ^^-c   Au-iKT  lum  of  two  tl^.oufand  pnur.t^,  f^ 

be  Inid  out  ia  iir.*:,  or  otliwiwife,  ;ii>  a  provilion  for  j\Un^'^'*^ 

^(0    So  7r.rfj    y.i:.f.y/\    \rfr»,Cl.       P. iri.n,  .:?:!''  i\y      EUkt   V,  Cekle^jf^/' 
i>iii«r  V.  Ltivv/;,   J  t'i  ...   -•  \     JJ..:r:v.       r^S.      i  // /'.  160.   S.  C. 


in  the  Time  of  Lord  Chancellor  Hardwjcke.  ^^q 

The  bin  was  brouglit  for  Edwards  to  account  with  the  plain-    Home  v.  E©- 
ifis  for  the  pcrfonal  eftate  of  Nalhamel  Roheby,  waeds. 

It  was  infiftcd  for  the  plaintl/F,  that  Mary  having  been  ad- 
anccd  by  her  father  wiih  2000  /.  and  20C0  /.  flie  ought  to  bring 
be  fame  into  hotchpot,  and  the  orphan?.ge  part  of  the  teftator's 
Hate  (hould  be  divided  into  moi'itic?,  between  Mary  and  Eli^ 

It  was  infiftcd  likewife  by  the  plaintiiTs,  that  notwlthftanding, 
fter  their  marriage,  Naduw'wl  Roheby  did  in  his  Jifc-time  give 
ic  plaintiffs  fomc  fmall  fumr.  of  money  by  way  of  prefcnts  oa 
articular  occifions,  and  fomc  other  aims,  as  a  recompence  an<l 
itisfaftion  for  his  own,  his  wife's  friends  and  familiw's  boarding 
id  lodging  with  the  plaintlfl's,  and  being  entertained  by  th'em 
:ry  often  for  a  confiderablc  time  together,  (the  whole  of  wliich 
refents  amounted  onl}  to  434.  A  ytt  that  they  were  free  gifts 
ily  of  the  father,  and  ought  not  to  be  confidcred  as  an  ad- 
incement. 

On  the  other  fide  it  was  faid  for  the  defendant  Edwards  and  f  451.  ] 
sAvife,  that  as  Nathatiiel  Rddy  did,  after  the  intermarriage  of 
W  witli  his  daughter  Elizahi'b.  give  to  them  fevcral  confi- 
rable  fums  of  money,  anil  a  great  quantity  of  houfhold  and 
icr  furniture,  amounting  to  more  than  700  /.  he  defigncd 
as  an  advancement  of  his  daughter  Kl:znl\-!h  Hume^  and  therc- 
"c  arc  not  intitlcd  to  an  account  of  R^hcbys  pcrfonal  cflate, 
hnbcth  being  fully  advanced  in  his  life-time. 
And  it  was  infiftcd  further,  that  if  the  account  is  decreed. 
*y  are  not  obliged  to  account  for  four  Enf-IraVui  bonds  of 
thaniel  Roheby^  becaufe  in   Iv.s  life-time  he  wrote  a  letter  oil 

lith  of  Novcfnbcry  1743,  to  the  dcfciivlant  Jr/'// /:i/Tc'.:/\//, 
Idefired  he  would  difpofe  of  ftnir  India  bonds  the  defemiant 
n  had  by  him  of  'Nathaniel  Rch\ySy  n?id  buy  the  h:t:fc  in  Sa* 
V  Garden^  which  he  thereby  wrote  he  made  a  prejcnt  to  (the  Ac* 
dant)  Mary  Kn  daughter  \  that  the  four  bonds  were  aecor- 
gly  difpofed  of  on  the  i6th  of  December  following  for  428  /. 

1 1  //.  and  the  houfe  agreed  for  and  purchafed  by  the  dc- 
liant,  and  conveyed  to  truftees  for  the  ufe  of  the  defendant 

Iiis  heirs  in  cafe  his  wife  died  in  his  life-time,  but  if  ihe  fur- 
-d  him,  then  to  her  and  her  heirs. 

Hie  defendants  infiftcd,  that  as  this  was  directed  to  be  laid 
ill  the  purchafe  pf  a  particular  freehold  eftate  by  the  father 
'b.miel  Rckeby^  and  was  laid  out  accordingly  •,  from  the  time 
•j5  being  in vefted  in  land,  it  was  no  longer  fubjcfl:  to  the  cuf- 
'  of  Londcn,  and  therefore  are  not  obliged  to  account  for  thcfe 
'^'hdia  bonds, 
^he  counfel  for  the  plaintift' as  to  the   India  bonds  argued  it 

giving  only  fo  much  money  to  iHiryy  and  the  fubfequent 
ds,  buy  the  hcnfe  in  Savage  Gurden^  i^fc.  was  a  defignalion 
fby  Nathanitl  Rcleby,  but  not  a  pulitive  direclion  to  lay  it 
in.  land,  And  therefore  the  property  was  not  altered, 
continued  peifoiial  eftate,  and  dividable  according  to  the 
om. 

D  d  4  Majler 
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Hvmit.Zd-         Mafler   of  the  Rolls,  (William    Fortefcue^  EfqO  The  bill  i 

wASDs.        brought  by /f«»i^  and  Elizabeth  his  wife  to  be  let  into  the  or« 

If  the  daughter  ph^nage  iliarc  of  Nathaniel  Rckdy's  cftate :  when  he  iranicd 

of  a  freeman         '— ,.      ,^  ,     .  .    n  i  r    ^   '^  *  r  i  .«..*.  .*. 

niiriet  agiinft  Elizabeth,  It  was  again  ft  hcr  fathers  confent,  which  is  iifdf  a 

her  father's  coa.  bar  to  the  orphanage  fharc,  if  the  father  had  not   been  rccon- 

fdfa*blrtod!c  cilcd,  but  as  that  appears  fully  in  proof,  the  only  qucftion  li, 

orphanage  Aare,  whether  the  fums  received  by  the  plaintiflF  the  huiband  after 

uRlcfshcbe  marriage  fhallbe  confidcred  as  an  advancement,  and  bar  her  of 

afcenirards  re-     -  *?  ^ 

penciled  (I).      her  orphans ^c  fh arc. 

An  advancement  Whcrcfoever  there  is  an  advancement  in  marriage,  it  (hall  be 
in  marriage  is  an  an  advancement  in  full,  unlefs  the  father  of  the  chiM  by  *his  laft 
fin*"i!il!iTrithe'*  ^*^'  ^"^  teftament,  or  fomc  other  writing  by  him  written, 
fiiherby  will,  and  figntd  with  his  name  or  mark,  (liall  declare  or  ezpreft 
^c.  written  by  (^^  yajuc  Qf  fych  advancement.     Eq.  Caf.  Abr.  iqc.  CbaceuA 

r.iin  and  fiijucd,    n       f    \  ^        J  -^  -» 

Aall  declare  the   ^^^  W* 
value  of  fuch 
advancement* 

Sumi  given  by  1  In  the  Cafe  of  Foule  vcrfus  Lenven,  i  Vern.  P8.  there  is  a 
^^w^fdaughJ^r",  ?"'^^»  "  Whcdier  any  provifion  made  by  the  father  for  his  child 
if  not  given  as  a  ^' be  an  advancement,  or  whether  only  fuch  a  provifion  aiil 
poition,  or  in  a  made  on  the  marriage  of  the  child  5  but  held  in  the  cafcrf 
marrlagragree-  "  J^^^^^  vcrfus  Holford,  I  Vern,  6 1,  that  fums  of  money  gifCli 
men^  is  no  ad-  "  by  a  freeman  of  London  to  a  daughter,  if  not  given  as  a  raar* 
vancemcnt.  u  fjag^  portion,  or  in  purfuance  of  a  marriage  agreement,  iino 
[  •452  J     <«  advancement." 

In  the  cafe  of  Chace  verfus  Box,  Eq.  Caf.  jibr.  154.  the  err- 
tiiicate  mentions,  that  an  advanccmtnt  to  exclude  a  child  trioft 
be  in  confideration  of  marriage;  and  there  is  no  cafe  that  1 
fum  of  money  given  by  a  freeman  to  his  daughter  upon  any  other 
conHderation,  is  a  bar  of  the  orphanage  (hare. 

Therefore  the  plaintifls  are  1101  barred  by  any  of  the  fums  given 
after  marriage,  as  it  does  not  appear  to  be  on  account  of  the 
marriage,  and  as  an  advancement. 

Tlic    next    qucftioii  is,  what   the  plaintiffs    (hall  bring  into 

hotchpot :    now  upon   the   authority  of  Jenks  verfus    Hcl/lrJf 

whatever  the  father  gives  to  fuch  child  muft  be  brought  into 

hotchpot. 

^  ^  But  there  is  an  exception  in  this  cafe  to  the  general  rule,  bfr 

i'i!"thj!*wiutJI?!r  ^^^^^  ^^^  father  lived  frequently  a  fortnight  or  three  weeks  with 

arrcemari  cf       thc  plaintilT  and  his  wife. 

7cr<^ei. -jjivi'i  to 

a  chib  u.y.\  be  brou2,h:  into  hotchpot. 

Prcfrnts  madchy      I^  »^  reafonahio  they  fliould   be  allowed  fomcthing  for  the 
.afpcmantohis  father's  living  with  them   for  fonie  time;  it  is  a  fort  of  natural 

qal^ntiyiivin^'"  ^^^'  ^^^"^  ^'"^  ^°  ^  ^^^*^^  ^"^  therefore  I   fliall  not  fend  it  by 
wKh  her  tbri'c,  way  oi  quantum  viendt  to   a  Mailer,  becaufe  I  think  what  pre- 

\f:ral  A'ccksat  « 

uir.c»  ihJlbcconiidercJ  only  as  a  fatl^fadlion  for  bcr  trouble,  and  not  as  a  gift,  to  be  biougbtiaC* 

hotchpot  ( 3, \ 

(l)  /'flxi/.'frv.  IVaUi^ante  \  vol.407.  (2)  Vid-:  Fa-^kner  \.  H^atts^OHU  l^cl 

(3)  Mcr./j  V.  Bunewjg  ante  1  vol  405- 

fciitS 
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nts  the  father  made  ihould  be   conGdered  only  as  a  recom-   HifMBT.Xp« 
aicc  and  fatisfa£lion  for  their  trouble,  but  refer  it  to  him  only       «f  A»»i. 
I  fcC|  what  the  fums  were,  that  were  given  by  way  of  fatisfac- 
on  and  compenfation  for  die  expence  that  the  father  put  them 
'• 

The  next  confideration  is,  what  mud  be  brought  by  the  dc- 
ndants  Edwards  and  his  wife  into  hotchpot  ? 
The  2000/.  given  in  marriage,  and  the  2000/.  fecured  by 
«(f,  muft  unqueftionably  be  brought  into  hotchpot. 
The   only   queftion   then   is^  whether  the  400  /•  Eaft' India 
nds  Oiall  be  brought  in. 

It  is  a  general  rule,  that   fettling  lands  by  a  freeman  on  a     [[  453  J 
ltd  is  not  fuch  an  advancement  as  (hall  be  brought  into  hotch- 
L 

It  was  indded  upon  by  the  plaintiffs,  that  this  is  the  fame  as 
ing  money,  and  not  an  abfolute  direflion  of  the  freeman  to 
reft  it  in  land,  and  therefore  muft  be  brought  into  hotchpot. 
On  the  other  hand  it  was  infifted  by  the  defendants,  and  very 
htly,  that  this  (hall  be  looked  on  as  a  purchafe ;  for  the  eftatc 
s  bought  in  the  life-time  of  the  freeman,  and  though  fettled 
one  of  the  children,  yet  it  fhall  not  be  brought  into  hotchpot^ 
the  money  was  the  father's,  and  laid  out  by  his  diredion  in 
\  purchafe  of  land. 

rhe  fame  rule,  which  makes  it  liable  while  money  to  be  di- 
ed according  to  the  cuftom,  takes  it  out  of  the  cuftom^  when 
efted  in  land. 

Another  objeclion  was,  that  this  land  fo  purchafed  is  not  fet- 
i  according  to  the  father's  intention,  who  defigned  it  for  his 
ighter's  benefit,  and  her  fcparate  ufe. 

But  whether  fo,  or  not,  is  of  no  avail,  becaufe  being  laid  out  J^^'^'v  ^IwAea 
lands,  takes  it  out  of  the  cuftomary  eftate,  and  therefore  not  belaid  ouTia 
ijcS  to  be  brought  into  hotchpot ;  and  if  improperly  fettled,  lands  for  the 
court  will  take  care  to  fee  it  carried  into  execution  according  jJughtw  takei 
the  intention  of  the  parties.  it  out  of  the 

cuftomary 
eftate,  and  is  not  fubje£t  to  be  brought  into  hotchpot  (s)« 

His  Honor  decreed  an  account  of  the  teftator  Nathaniel 
\fbj^s  perfonal  eftatc. 

(l)  Sec  jinnandv,  Hwyxood^   2  Cha^       \  P.W.  531. 
>.  179,    186.   BabtBgton  v.  Greenn:o<ki, 

'tier  verfus  Marmaduhe  and  Henry  AlUngtoHy  March  24,  1 74<J.       Cafe  1 56. 

n  H  E  bill  ftates  that  Philip  Boteler  being  feifed  in  fee  of  '^J^l^ll^^^^^. 
y  feveral  manors,  ^c.  and  of  the  advowfon  oi  JJlcn  in  the  bill  "fought 
^rdjbire^  by  his  will  devifed  the  firft  and  next  prefentation  todifcovcrwhc- 
&faid  church  after  his  deceafe,  to  Mormaduke  Allington  ther  after  infti- 

'  ^  tulion,  (se.  to 

le  was  HOC  prefented  to  two  other  livings,  and  inftitute<I,  &c.  demurred)  u  fu:h  difcovery  tends  to 
'an  atoidance  of  A.  Tht  d:mmrer  alkiueay  hecovje  bt  is  net  s^iigcd  hy  0  difco^ery  toJubjiB  bmjelfto  a 
CvrVt  §r  Stij  thing  i'a  tht  luture  ofafo'feiturt* 

and 
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All's  ^"  ^'  ^'^'^^  TtTiUnm  AUv'^^Uny  their  cxrctiMrs,  Ifc.  and  all  his  manor?, 

*  ^TON.  jj^^j^jj^  ^^.   j^  j],^.  j^.^j^^^,  pcrfoiis,  and  tl.cir  heir«>  in  tnift  for  the 

^^•^•<^,f  i^Aiy  pl;;i:itiil"  for  life,   rrnmlndcr  to  Ins  \o\\  Phrif*  BcUlcr  for  lifcTC- 

yyy^  //^  r.i:ii::ti.v  to  \\\?.  fivil  :.nJ  every  otiitr  Icni  i:*  tjil  m?.]c,  rcmainJcr 

[  454  ]  '^^'■'  ^^'^'^^'^  ^»'^'^^  without  iflrc,  Ic-.vinir  EUiakih  KrA\U\x}\ 
o;ily  lillcr  :iiu!  Iivir  at  law,  wlio  bctamc  I'cifcd  of  the  rcvcrfion 
;i!id  i:ihLiit.:::vX' rt'  the  pjxiviilii.^,  e\;'»c^'luiU  on  fciliirc  of  iii'uc 
nialv  K:\  ihr."  ]'!  •.'.JitrV  and  ]:is  i*i>:i. 

l!h.,:l.'h  .Wiui/chy  her  Mi!i  cU  vills  ihis  rcvr^vrion  to  AVrrj 
y!.\''r:'r.'i  for  lilV,  vith  rcm.iliultr  to  hi.-  lirll  and  ether  foasia 
tr.il,   reir  .\iiiH'.;r  lo  jMiirw.v!tJ\'  yl/lif/yhn  in  iVc. 

Om  :iie  o:li  ui  IiLiy  ly.;?,  t)ic  liviii^  of  ifz/j/i  becomln;;  vj. 
cnr.',  t!»c  dv,rciKl.uU  jlIiinn,id.'iKf  -•/.■..■.v^::«  pr dented  the  dtfcn- 
dant  //. //;v,  who  claims  tlic  tll.itc  in  K'vcrllon  under  Mrs, 
iWvv.'.vs  will,  and  hv  w:is  inllitutevl  and  inducted  on  the  4llipf 
-./.•.;/'./?  17.13,  to  this  living,  whic!i  ij  upwardj    of  200/. /:r 

(>:;  ihc  2d  of  7/«/v  1 74  J*  t:>'.^  pi  lintilT  dlfcovcrcd  that  H.nn 
j^:U:r-:^n  had  ;v.\'eptod  the  Hviucs  of  Siui^.^cti'  :»iid  Swinlr.pf^  l^r 
v.'hi:ii  the  livinj:  of  ^^/7;/;  becam.o  vacant;  aT:.l  ihi:  plaintif 
by  l:i>  ti*]  iinliU'd  hcliad  a  ri;;!it  t.)  nominatr  ;  !-,iit  that  the  G^ 
K'r.'.lasit  J/.//7/;..v/i/'!fM"iever  infornvd  him  th.:t  th'j  iivinc:  vas  bt- 
coiiio  v.:cant,  and  in  broacli  of  Iii^  tridf,  on  tlic  1  yih  of  ft- 
/;:■.'/•  17  M,  prtfcntc'd  the  dLfcnilaiu  //.;;rv  a  Irjiond  tin^c  to  the 
iivii:;.-  (^1  Jji'.u^  and  lie  waii  adn.itlct!  by  the  biiliop  o\  L'lncih  W 
y/,.'-.v,  vacant  by    his  ccflion,  and   inllitutcd   and  iiulucled  tiie 

'i  1.;..  j'-.:in:i:''  Jl!;c\vilc  by  1:1.^  uiil  inni'ls,  that  I.f,:r:!:r.iW't 
^^/..•- ■.':,/ had  ]".o  rij^ht  to  prcG  ::i  a  iVcond  time,  and  tliat  tl.i 
d c  f c-  n  V :  a  n t  //. '.  /■  v  A'.-'n^tcfi  k  n e \v  S\  /.  imh u.'.\  /. c-  h ad  a  r  1 1: i it  rr.l y  to 
prv-f'.-nt  (Ml  tlic  iirll  vacancy  after  tl:e  dv  .u/i  of  the  tciL.^DT  P-::iif 
J}^f  '^r,  a«;  he   had  u en  the   wills  cf  J'/ji/it)  Bottler^  ,i\\x\  lillz:^ 

■\vA  thcrcf.  re  tlie  bill  prryed,  ihat  IIcr:r\  JUiti^t^.n  TT\v^.\i  fct 
feith,  \v}>et!icr  lie  was  not  iniliturcd  and  inducted  to  ^V-'' 
tJie  .|Mi  of  Au'j^ufi  17431  ^.nd  whether  he  did  not  afterwards,  ar.'l 
v.Iii-n  accept  nfthe  livinp;  of  .S'/..'//.v;.V  and  S,ivltih:pe^  and  was  net 
diily  inilitiitcd  Lnu!  indncled  tlarvit^ 

And  ill  regard  the  time  for  biln^Mn*^  a  qxmre  imped': t  v.v.s  lap- 
Tlv!,  ^ 'f'-jre  the  piaintitr  heard  of //t/./y's  being  prcfented  afc- 
cciiii  ri:ic  t'» -/.';■;,  fo  tliat  he  hasr'>h';:al  riethcd  of  comlnijat 
the  r.*.  ii^u  V  i  A.''!  :u  rrays  that  tlrc  (u  fciulant  may  be  cr ir pel  1:^1 1^ 
x:'i  :\\  li.e  iivvj;;,  a::d  iliat  Ineli  reilon  niav  be  prcftntcd  as  bf 
ih.ii  iv;n':;?^:i'. 

'i  )•■•  T-i  «ii::":'i",=  nni  \r'\  an  a-'^iJ.avit  to  his  bill,  that  lie  had  not 
h.-.l  t'i.l  :1  •  ?d  «.f  July  !7K,  thattLe  defendant //:^/t  M 
A'.:-.-:  ■:.  \  e:  ;'..■  Hvi:'.^;  of  i.\,;.vi;c.V  and  >hi',nhr.pCj  and  ill.*!  henc- 
\'r  ■,  :;-\\  :.;;  liiit  li.^.y  \W  dtfendant  M.:n}\uiul:c  had  prefcnU'*' 
y.//.i  ■•  a  li.r;:Ji  tu.e  to  -V/7j:.v. 

'n'.c  vis'"  ;'.v'.!:5t  //•.■//■;•  y//;-/.;';/-;;,  as  to  fo  nuich  nf  the  bill  as 
h  .  L.  t.-  '■  .'.'  vcr   -aLeLh.r,  :.ftcr  his  inlliiution  and  induclitni^ 
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f?5ff,  he  was  not  prcfented  to  Stalngcte  and  Sivinhpe^  and  in-  Botilk*  v. 
huted  and  induclcd  thereto,  demurs,  as  luch  difcovcry  tends  "■^"'gton. 
>  (licw  an  avoidance  of  Jjh?:. 

Aud  as  to  fo  much  as  fecks  to  compel  the  defendant  to  refign 
Vi^m^  fcfr.  pleads  that  in  OJIohfy  1 744,  Mannnduke  Allhigton 
refented  him  tiicreto,  and  that  in  the  fame  mouth  he  was  duly 
Imitted,  inliitutcd  and  induclcd,  and  that  he  hns  ever  fincc 
iiietly  held  the  living  of  Afon^  without  any  diiluibance  from 
\t  pLiintiff,  till  the  filing  the  bill  the  thinl  of  7\l(iy  1746,  by 
cans  whereof  Ajhti  was  full  of  an  incumbent  for  the  fpace  of 
ore  tlian  eighteen  months  before  the  lllin;;  the  bill,  or  com- 
cnc:ment  of  any  fuit  coucerninc;  the  prcil-ntutlon,  and  tliere- 
r;  pleads  Vx\:\\p!cnnrt%  in  bur  to  the  relief. 
By  his  anfvvcT  dc:ucd  lie  ever  Lrv  el:her  the  original,  or  a 
x\\o{ P'/iUp  IWeliT^i^  will,  or  was  informed  o'i  t!ic  cuncencs,  till 
ICC  the  bill  ;;v::.^  filed. 

Tlie  livinj:;  of  -///':/;  is  ftatcd  to  be  wortlv,  17c/.  ^er  a^ni,  and 
tifjgcf.'  and  S-iL'';i/:npc  t '.y\ e  i  h '  r  4  2  /.  only. 
Mr.  Solicitor  Ccncral  for  the  defendant  Hr.vry  y!/Ii/i^^f:.'i. 
'rhc  living  of  A'hf:  is  above  ihc  value  of  c'i«:hl  pounds  in  the 
:)g's  bi:oks,  :.nd  iIiercRre  th.c  acccptr.iUA."  if  a  fc.ond  Uviu^ 
a  forfeiture  of  tlic  firil  ;  and  as  the  dt'fKrnd.mt,  if  !i..:  ilio\il<l 
ifce  a  difcovcry  oi"  iliis  i:\t\^  would  Uibj-T'ct:  hi:: ill- If  t.)  ■.;  fir- 
ture,  he  is  wit  Inn  the  common  rule  of  ihiii  court,  and  may 
mur  to  fuch  difiovcTv. 

Mr.  Brciufi  of  the  Kime  fi.io  fiiiil,  there  never  was  any  inftanci 
coming  into  lliis  court,  t.»  h  .v.*   fucli  ;i  cjiu-dicii    aiiiwcicd, 
lere  the  perfcn  is  in  the  ac.luai  ;  jiTjiiioii  oi  the  living. 
LoaD  Ci-iANcri.Lc:^, 

I  rake  th.-j  rule  to  be,  t]:;U  if  a  clcriryman  is  in  ncflliTion  c-fa  jj-.,  cie^^vmia 
ing  of  above  ci:^ht  p:MnM:s  a  vl-'T  in  thv^  Kiug^  Ir.'ok-;,  aud  in  n3:i.ji:i..n  of 
ccpts  of  a  fecond  livln-r  uiuIl:-  i)i;it  valuj,  it  io  i\\\  ;5i)fohire  "'^'^'''o  "''^"^''^ 
oidance  of  the  li:!:;  or  it  a  n-jriD:!  iri  pclivnion  oi  a  hvmg  the  Ki,r^\  ixU 
ider  eij;hc  pounils  a  ye.:r  in  the  lving\>  boor.s,  takes  a  fecoiul  ace-;.:. V  a  ic- 
in:;;  without  a  difpeniation,  t!:j  fr/}  is  voidable  at  the  elecHon  ^^'P-^-^.-^rf  »-'^« 
the  patron.  z\,(j,y.-  :iv..;.:- 

inpo(rcn::m  of  '.  livlri;  unJcr  8/,  in  c^l.  laii^^  .^  fccorJ  wichout  a  tllfpfr.fat'.o.-:,  :b:Ji:Ji  is  '•j.'^^LIc 
the  tlcdion  cx  ihc  jairon. 

^^h.lViibrnhau:  oi  the  fame  fide  cited  Jones  xtxiwsi  Meredith  [  456  ] 
the  Exeheijuer.  Lord  Ch.  B.  Lkn:y;n's  Rep,  661.  where  to 
difcovcry  fought  by  the  liill  whuilier  (!cfc::d:ini3  v/tn:  edu- 
ced in  the  pwpiih  v.-'i^i.  u,  JjTr.  and  th::rcby  incurved  the  in- 
Jp^citics  in  the  (latuie  ot  1 1  '<jf  \2  II  \  3.  they  pleaded  that  act^ 
"dit  vvni?  aliuwcd. 

Hclikcv/iie  cited  i'f^/.v./vj  vcrfu3  Mc^j?i:/:Sy  Rcporfs  in  Ch.inr. 
^p'-^'ft  36.  whcic  ll;e  der.niiaru's  d;.inurrii):^  to  tiic  difcjvcry  (;f 
*rmarri'jj;e  f:nce  the  J/;:! li  of  her  hufoar. J,  as  it  amounted  to 
forfeiture,  w.13  htld  ;;o.  .1. 

Mr,  Attorney  Goner-1  forth:  plair.iil]'  faid,  t;i;:;  Is  a  dif- 
^'Wy  of  the  faci  up:)n  v%hie]i  the  v.ry  vi-i;t  '.o  the  prefentation 

muit 
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HvKf  V  Eo-   muft  depend,    and   therefore  the  demurrer  of  the  defendant 


WAftOS* 


ought  not  to  be  allowed. 
Lord  Chanxellor, 

The  qucftion  as  to  the  demurrer  is  immaterial,  except  as  to 
the  conformity  to  the  rules  of  this  court,  becaufe  it  is  a  very 
eafy  matter  to  fix  the  precife  time  of  admiflion,  infUtution  and 
induflion. 

The  plea  is  of  more  confequencc,  becaufe  I  know  of  no 
indance  where  upon  an  equitable  right  to  a  prefentation,  after 
the  prefentce  has  been  in  poffeflTion  fix  months,  which  makes  a 
plenarty,  that  the  cejlui  que  truji  may  come  into  this  court  to  fct 
afide  fuch  prcfcntation,  upon  the  general  doflrine,  that  there  is 
no  (latute  of  limitations  which  can  afl^cfl  a  trull.  The  caufe 
was  ordered  to  (land  over  till  tlic  3cth  of  March  to  look  into 
cafes  in  the  mean  time. 

On  that  day  Mr.  Brotvn  for  the  defendant  Henry  jUIin^fcti 
cited  Gardttier  verfus  Griffiths  1:1  2  P.  Wms,  foL  404.  the 
mortgagee  of  an  advowfon  pretcntcd,  tlic  mortgagor  brought 
his  bill  againft  the  prefentce  fcven  months  after  iiiftitution  to 
compel  him  to  refi^n  ;  Lord  Chancellor  King  held  the  bill  muft 
be  within  {\yi  months  in  the  fame  manner  as  a  quare  im/'cJUj  and 
therefore  difmiired  the  bill  as  to  that  part,  wliich  fecks  :o  compd 
the  defendant  to  rcfign  his  living. 

Mr*  ^ttorrey  General^  counfet  for  the  plaintiff'^  obferved  that 
was  a  cafe  between  a  mortgagor  and  a  mortgagee,  and  the 
fingic  point  of  equity  wur.,  that  the  mortgagor  is  intitlcdio 
prcfcnt. 

Here  Marviaduhe  AUhigton^  by  virtue  of  the  will  of  Sir  Fii- 
Up  Bctelcr^  had   prcfented  to  \X\cJirJl  iuin^  after   the  dcccife  of 
'the    tellator,  who   had  given    liim  fo   far  a  beneficial  intcrefti 
but  upon  any  other  avoidance  he  had  a  mere  legal   right  only  I 
^      ^^   -.     as  a  truflcc,  and  the  defcndint  Hcn-ry  jUtingtcn  knew  his  uncle  | 
^  '^:> '    J     ^-as  no  more,  and  thwt  he  Lad  no  riglit  to  prcfent,  and  yet  ac-  ] 
ccptcd  of  a  prefeijtation  from  liim  with  notice  thereof,  and  hai 
not  denied  ihcfe  fads  in  his  anfwcr. 

And  there  is  not  a  Irigle  inftunce  where  a  truRcc  \^  guilty  of 
a  breach  of  truft,  but  it  has  been  held  he  fliail  communicate 
that  breach  of  truft  to  tlie  perfon  who  takes  an  advantage  from 
it. 

Lord  Ciiancem-or, 

I  am  extremely  well  fatitfied  with  the  detcrniination  I  fiiall 
make  in  thiii  cafe. 

'I'hcrc  arc  two  matters  in  qucilion,  one  upon  the  dimurrer  r.s 
to  the  difeovcry  of  the  acceptance  of  the  fecond  living,  and  as 
to  that,  I  am  of  opinion  ti:c  defendant  had  a  right  to  demur, 
not  becaufe  it  is  of  any  confequence  to  the  plainiifi*,  for  thg 
fact  of  which  he  fceks  a  dllcovcry  may  very  cafily  be  afccrtiiir*- 
cd  by  the  biihop's  rcgiftcr,  but  for  the  fake  of  the  rule  of  the 
court,  ihat  a  defendant  is  not  obliged  by  a  difcoverv  to  fnbjccl 
himfelf  to  a  forfeiture,  »r  atiy  thing  in  tkt  luiiun  f  a  forfi:!ui\. 

And 
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And  therefore  in  all  bills  to  (lay  wafte,  a  plaintifF  is  not  m-  Botzlh  y. 
tilled  to  a  difcovery,  unlefs  he  waves  the  double  penalty,  which  jf  a^Ji^^J^^**; 
is  treble  damages  by  the  ftatute  of  Glouctfter.  wafte,*a  phindir 

it  not  intided  tft 
a  difcovery^  unlefi  he  wavei  the  double  pciulry:. 

Nor  18  a  plaintiff  intitled  to  a  difcovery  upon  the  popifli  ads,  Upon  the  foflA 
touching  the  difability  of  papifts(i);  it  was  objcfted  that  it  "f^^^j'fj^^^^ 
ought  not  to  be  confidered  as  a  penalty,  under  thefe  ads,  but  as  a  difcovery* 
a  limitation  over  in  favour  of  a  proteftant  heir,  but  held  not-  becaafe  thefe 
withftanding,  ihe  party  (hall  not  be  obliged  to  difcover,  becaufe  incapacity*" 
thefe  a£ts  create  an  incapacity,  which  has  the  fame  effe£t  witli  a  which  has  the 

foxfeiture.  a'forftifu^  ^"^ 

A  diftinflion  was  attempted  here,  that  by  21  Hen.  ^-fer.  9. 
i  Acre  IS  no  penahjr  fixed,  but  fays  only  that  thefirji  benefice Jhall 
U  adjudged  in  the  law  to  be  void. 

It  has  been  compared  to  cafes  where  an  eftate  for  life  has  been 

determined  on  the  i>rcach  of  a  condition ;  as  where  a  woman 

"  holds  only  durante  viduitate^  and  if  (he  marries,  limited  over  (2), 

'  fo  the  acceptance  of  a  fecond,  is  tlie  determination  of  the  eftate 

in  the  former  living. 

The  court  have  made  a  great  difference  between  a  determi- 
nation by  the  party  hlmfelf,  and  a  determination  by  an  a£t  of 
|)arli3ment. 

•Siippofe  the  ftatute  of  21  Hen,  8.  had  faid,  if  lie  accepts  a  If  the  21  i/.i. 
fccond  living,    the  firft  (hall   be  abfolutely  void ;  this   would  ^^  ^^^*  ^^ 
4avc  been  a  penalty ;  but  though  the  adt  of  parliament  does  not  cond  liv/ng  the 
fay  fo  in  worcU,  yet  it  amounts  to  juft  the  fame  thing,  and  there-  firft  ihali  be 
fore  I  think  the  defendant  is  not  obliged  to  make  a  difcovery,  in  if  wo"id  have"** 
order  to  prefcr\'e  the  rule  of  the  court  intire.  been  a  penalty; 

but  though  the 
j£l  does  not  fay  It  in  worda,  yet  it  amounts  to  the  fame  thing,  and  the  defendants  obliged  to  xaake  a  dif- 

Xord  Hardiviche  allowed  the  demurrer.  [  *4S8  ] 

The  next  matter  in  queftion  is  as  to  a  pica  of  a  picnarty  of  fix 
nonths,  and  upwards. 

This  goes  to  the  point  of  right. 

JlIort2:aduie  Allington  was  intitled  to  one  turn  in  the  prcfcn- 
ation  of  the  livinp  of  Afiony  and  was  a  general  truftee  Jike- 
irife  of  the  advowfon,  snd  whole  eftate  to  which  it  was  append- 
nt  ;  and  therefore  in  his  own  right  might  prefent  to  the  firft 
urn  :  but  as  to  all  the  reft  the  cejlui  que  trufi  was  intitled  to 
rcfent. 

Ailcr  Henry  Allington  had  refigned  AJlon^  to  accept  of  two 
thcr  livings,  he  was  prcfentcd  a  fccond  time  to  the  living  of 
tjlofi  by  Alarmndukc  AI/:;jgtzn. 

The  bill  was  not  brought  tiil  above  eighteen  months  after 
{tnrj  jil!:f:gtGn^s  fecond  prcfcntation  to  the  living  of  Ajhn^  and 
S  a  quare  impedit  cdnnot   be  fucd  out  aftcr^Af  mcrJhsy  where  a 

( I )    Hctrrifin  v.  ^'Mthcnte,  ante  I  vol.         (2)  Lutos  v.  Lucas ^  ante  26o« 

59-  . 

parion 
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BoTiti*  V.    parfon  hns  been  prefented  to  a  living  by   one   who   has  not  a 
Allijjgton.  ^j^^j^^  .  f^^  j^.g  ^,^^  ^^^^^^  oUrifminjhr  the  2d,   i^  Ed  i.e.  5. 

that  makes  it  a  bar  j  tlie  quellion  is  whether  the  fame  rule  ought 

to  liold  in  equity. 
Asa  yfltfrerm/tf-  I  am  of  Opinion  In  fjeneral  it  ought,  for  that  aft  was  made  for 
i^cTouT  Y  6  ^^^  ^^^^  of  preferving  die  peace  of  the  cliurch  :  a  very  ufeful  law, 
months,  where*  a^d  rigiciiy  adhered  to  ever  Gnce,  and  very  proper  to  be  adopted 
parfon  has  been  in  equity,  becaufe  it  is  the  general  rule,  that  equity  follows  the 
Hving  byonc  ^^^'*^>  whether  originally  a  rcfolution  of  the  common  law,  orintro- 
who  has  not  a      duced  by  ftatuttf. 

righc>  is  a  rule 

Tcry  proper  to  be  adopted  in  equity,  becaufe  it  is  the  gencr.il  one|  that  equity  follows  the  law,  be  it 

•rigiuilly  arcfoluaunof  the  common  law,  or  introduced  by  Itatu.c. 

•  The  cafe  in  2  P.  Wms»  404,  is  a  ftrong  cafe  for  this  purpofe, 
and  a  very  clear  authority, 
C  459  3  Then  the  queftion  will  be,  if  there  is  any  diftinftion  between 

liftt  cafe  and  the  prefent. 

The  diltinftion  infiftcd  on  by  Mr.  Attorney  General,  is,  as  to 
Henry  AUit:gto:i's  notice  of  Mannaduke^  being  only  a  truftcc  at  the 
time  he  accepted  of  the  fccond  prcfcntation  to  AJlon* 

A  man  miglit  know  that  Marmnduhc  Al/ingfon  was  a  truftee, 
without  knowing  that  he  was  guilty  of  fraud,  or  a  breach  of 
truft,  for  Htnry  might  conceive  that  Mijvmaduhe  liad  a  right  io 
prefent  in  the  capacity  of  a  truftee,  and  therefore  the  notice  is  of 
no  confequence. 

But  confider  how  far  it  would  extend   if  this  diflinftion  was 

to  prevail,  that  where  a  man  has  been  guilty  of  a  breach  of  trud 

in  prcfcnting  a  perfon  to  a  living,  no  length  of  time  ftiall  avail 

the  prefentce  to  quiet  his  poflcflian. 

Apcrionwh«  It  is  true,  the  ilatute  of  limitntions  cannot  be  pleaded  againft 

has  taken  aeon-  ^  breach  of  trufl,  nor  can  a  perfon  who  has  taken  a  conveyance 

Tcy^ncv"  xro;n  a  *  ' 

trujtre  cinnct     froiH  the  truflcc  fl^clter  himftlf  under  a  plea  of  that  ftatute. 

flicher  himrLlf 

under  a  ^lea  uf  ±c  flatute  of  limitations* 

But  if  tlie  rule  (Tiould  hold  as  to  a  plcnarty,  then  after  the  rfe- 
.  fendant  had  been  in  poiT^IIion  twenty  or  thirty  years,  the  pUia- 
tifF  might  fct  aiidc'  this  prcfcntation. 

"^^"^  if  the  iiatutc  of /AV/?/;;/////*^  the  2d,  which  is  confidered 
/crotd^\i\7\n-  '*^re  as  a  Ilatute  of  liiuitation,  (hruld  not  hf.  admitted  as  a  bar  of 
Uiijcd  to  fccure  an  equitable  ii;-;iit,  as  v/tll  as  a  legal,  there  is  no  jicriod  whtrn 
iIk' pccxe  oi  tJic  you  can  flop,  i{:erci'.>rc  this  doctrine  would  he  of  mifchicvous 
being ionfid^red  confjquenec,  aiid  lubvcrt  the  intention  of  the  ftatute  oi  lytjl' 

as  a  ib.tute  of 

limitation,  is  a  bar  of  an  cquit.^hle  ^z  well  as  a  legal  ri^ht,  and  therefore  the  defendant's  plea  of  a  picnartf 

cf  fix  months  and  upv.jrd5>  wji  ulljwcd. 

•  One  mortgages  a  iranor  wirh  an  idvowfon  appcndan*",  and  the  church  becomes  void* 
the  mortgjyee  though  in  loticJlion  fliall  not  prcfcnt  to  the  chuKl*  till  liic  mortgase  is 
furrcl.ft^i :  but  if  ihc  rnorttjigce  of  an  advo\\U>n  prcfcnts,  ;hc  bill  by  the  jDortgaiforn)^/* 
be  brought  within  nx  monch?  after  -x  ■jvar;  ir-ffdjf.  So  dcrermined  by  Lord  Chincei- 
lov  Kin^  in  Garcimr  verfus  Griji:hy  7.  F.  l^'ms.  404.  //.  /?.  ^l he  c'.U  vms  iHjmfJJed 
as  to  that  fart  tvhicokt/j^lt  it  arrj-e/  tkt  thfcrJarJ  to  rcfgf  bl*  H  ':rg.  Cartitner  ttsi^ 
Cr'iff.tb,  Z  P.  Jf'/r,i,  404, 
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er  the  2d|  which  w.is  to  fccure  the  peace  of  the  church;    Botfler  v 

For  this  reafon  1  am  of  opinion  the  lulc  of  law  ou^lit  to  pic-   ^^^^^^^''^^^^ 

in  this  court* 

iving  faid  this  with  regard  to  the  rules  of  law  and  equity,  I 

go  a  little  further  as  to  the  circumftanccs  of  this  cafe,  that 

is  not  fuch  a  one  as  a  court  ought  to  Urain  in  f^ivour  of  the 

itiff,  for  his  chance  of  prcfeniing  is   exactly  the  fame,  as 

rmaduk^s  firft  prefcntation  was  uuvioubtediy  good,  ancl  there 

o  prejudice  to  the  plainlilT  in  his   prcfcnting  Henry  a  fecond 

I,  becaufc,  upon  the  death  of  Henry^  the  plaintilF's  ri^ht  of 

"cntiiig  accruts  equally  as  \i  Htnry  had  never  been  prelcnted  but 

:  to  tiiis  livin^T.     LcrJ  H^irdivkki  .-rl/c-u.-il  the  pica. 

[  4^0  ] 

lVcltf:ilhig  vcrfus  Wtjtjdliig  ar,d  othcrSy  liLn'ch  5,   i  -^\(u  Cafe  157. 

jERBERT  RudhnI  Wcfifrdhig  clci^cnlcd,  h:ui  II  veriii  hind;?  An  advowfon  'm 
of  eftates  of  inherliMMce,  eonfiiiin'jr  of  freeholil    and  copv-  fi";'V^"',*'^®'    . 

.  ,  ,-        .  ,.     i-T*^   .  ;  /••        •,•      .»  F-f^  by  the  VI  or  J 

I,  and  tdjo  tue  ailvc'iijcn   ir.  ^rcjs  cj  J.ir.ton,  und  uk\v'ijv  tjicJes  /tfr^j,  but  by  the 

luUr  v'u'y  and  was  priTe/Ted  of  a  ccnfulerable  pcrional  eitatc  ;  word>te:icmriitt 

e  of  the  clbtes  were  In  fettlement,  and  others  lubiect  to  his  RjcnijYt^tuL 

ohtion,  and  b^^ing  io  feifcd  made  his  will,  and  ihoreby  dcvifcd 

is  Icafehold  land 


s,  on  truft  tn  pc 
e  the  rent?  during 

r  fons  of  Philip  to  receive  the  rencs  thereof,  a:ul  for  want  of         ".'TT^ 
I   itiuc,  to   th'.'  dticndant  Herbert  IViyfJiv.g  and  i:is   heir:?,  ./j^'^.J'^!^^ 
by  his  will  deviild  lo  the  truftecs  all  his  fiechoid  lands  net  ^  . 

er  ll;t:lemcnt,  and  whereof  he  was  ar.y  way  fei fed  or  pofiei-      y..^       ^   ^ 
jf,  or  any  way  interefled  in   law  or  equity,  either  in  poflef-   ^  •^^•"^ 
,  rcvertlon,  or  remainder,  ivhich  U  h,id  any  fyoivsr  io  dcvife  cr  ^^  /  y^^^,^^ 
it  of\  a-vd  iiifo  all  and  fiii-^idar  his  A-.:,C'.!j/*/  .jLJes  and  laLU^s  whatj  ^   .      V^'* 
er,  excepting  ouly  uich  as  are  herein  b-jfor;'dwVi!ed,  iliat  tlicy^'   '  ^ 
Id  by  mortgip;c*,  or  ot  her  wife,  of  all  or  any  pi^rt  ';f  the  leafe- 
or  frcelioid  eitate,   feeurc  to  his  d;u'.::hitcr  .^^'CoA  and  in- 
1,  anil  fiibic'-'t  to  this  to  Herbert  Wefjailrg  fji'  hie,  reinaia- 
to  hie  firit.  aiid  other  fon^  in  tail  miilc. 

he  teflaicr  ar  tlic  tinie  of  his  deatli  was  indebted  in  large  fums 
loney  by  fpeeialty  and  otherwii'c. 

he  bill  waa  brcught  by  the  tcllator's  daiigiiter  f.T  her  lc::;v:y, 
by  Jdw.iS  Clarke^  a  creditor  by  fimplc  contvaiU,  for  i»n  rie- 
U  of  the  pcifonal  and  re.d  euate  eji  tiie  teitatur,  and  tliat  ihe 
onal  cflare  may  be  applied  in  a  comic  of  adminiilraiion,  and 
;tfufHcient,  that  the  real  allets  may  be  fold,  and  applied  in 
;  proportion,  order  and  prioriry,  a:i  in  juflice  to  all  the 
iidants  it  ought  to  be  applied,  for  payment  of  ihc  tjitarur's 
s. 

[r-  jBr^f.v,  for  the  plalntltF;,  argued,  that  by  the  wcriis  n// 
reehold  lands ^  the  advcvfon,  ihoUi:h   an   ineoiporeal  inlieri- 

•  will  pafs,  and  cited  twoeafes,  Hym  verfui  C  vviv,  i  Le:*i, 
where  i:  was  held  a  rcvcrfion  palTcd  by  the  word  lan.\\  ayci 

•  26f,  273.  fimilar  cafe,  where  by  ;hi;  WQi'l^  fec-j.fi.juLiftds^ 
rtioii  of  lithe?  was  h^:M  to  paf:. 

2,  But 
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WtiTrAiiira       jjut  Jf  Jt  docs  not  pafs  by  the  will,  he  infifted  it  was  affcts 
W»$TFALJKc.  P^y  ^cbts. 

Lord  Hardnviche  mentioned  the  cafe  of  Rdhifcv 
Torrge  ( i ),  Mickaelmas  term  1730,  determined  by  Lord  Liana 
L  401  J  JKHgr,andafterwardsaflirmedin  the Houfe  of  Lords,  that  in  cq« 
an  advowfon  defcended  upon  the  keir  is  affcts^  for  payment  of  dc 
of  the  ancetlor,  becauf'!  liere  you  may  pray  a  file,  but  at  la« 
is  not  extendible.  Vld.  Vin.  Abridg.  title  AfTets,  p.  145 
a8. 

Mr.  Evans  of  the  fame  fxde.faid  that  in  Co,  Lit.  374.  b.  an  1 
Towfon  IS  held  to  be  aflets. 

Lord  Hardwicie  faid,  but  it  is  not  held  by  Lord  Cote  to  be 
fets  to  pay  debts,  but  to  fupport  a  warranty,  and  the 
is,  that  the  total  eftate  pafled. 

Mr.  Brown  then  infifted,  that  the  devife  of  the  eftatcs  j 
auter  vie  to  Philip  Weflfalingi  was  within  the  (tatute  of  3  JT. 
M.  for  relief  of  creditors,  and  that  they  are  aiTets  for  payment 
debts,  and  that  they  are  comprifed  under  the  general 
eftates  a  perfon  hath  power  to  difpofe  cfhj  his  loft  willy  and 
whatever  would  have  been  affcts  in  the  hands  of  the  heir,  fhall 
fo  in  the  hands  of  the  devifee. 

Here  is  an  eftate  limited  to  the  late  Mr.  Herbert  Rudhall  JPi 
faling  for  three  lives ;  he  had  a  power  to  devife  it  away ;  if 
did  not,  it  would  have  been  adets  in  the  hands  of  his  heir,  1 
therefore  it  (hall  be  fo  in  the  hands  of  the  devifee. 

Mr.  Solicitor  General  for  Philip  Wejlfaling. 

"Whether  the  eftates  devifed  to  him  are  to  be  confidered  as 
fets,  will  depend  upon  tlie  conftruflion  of  the  ftatute  of  bk 
dulent  devifes. 

Before  the  ftatute  of  32  //.  8.  r.  1.  of  Wills ^  and  34  ^ 
H.S.c.  5.  no  lands  were  dcvifable  which  gives  a  power  t 
every  ma«  who  had  lands,  tenements  and  hereditaments  mj 
devife,  but  is  plainly  confined  to  fee-Gmple,  and  not  intemi 
to  life  eftates,  for  they  were  capable  of  being  feifed  by  the  fi 
occupanc. 

The  next  alteration  in  refpefl  to  wills,  was  by  the  ftatute 
frauds  and  perjuries,  29  Ch,  2.  c.  3./.  5.  which  gives  a  power 
devifing  cdztcs  per  auter  vie^  as  well  as  eftates   in  fe&-fimple  v 
der  the  fame  ceremonies,  and  if  there  is  no  devife,  the  fame  flu 
be  chargeable  in  the  hands  of  the  heir,  if  it  fliall  come  to  him  h 
reafon  of  a  fpecial  occupancy,  as  affcts  by  defccnt^  and  if  no  fpecii 
occupant,  it  ftiall  go  to   the  executors  or  adminiftrators  of  tU 
party,  that  had  the  eftate  thereof  by  virtue  of  the  grant,  and  flul 
be  aflets  in  their  hands.  | 

r  *i^i  J  The  owner  of  lands  might  have  dcvifcd  tliem  fo  as  to  difajv 

point  his  heir  or  fpccirdty  creditors,  till  llie  ftatute  oifraudieled 
devifei^  3  £5'  4  J^.  fe*  M*  r.  14.  the  mifchief  recited  there  is 
that  perfons  might  difpofe  of  their  lands,  tenements  and  heredi* 
taments  by  will  or  apppointment,  in  fuch  manner  as  to  the  de« 
fraud  theu:  creditors.  The 

(1)3?.  W.  398.401. 
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The  ftatutc  means  by  lands,  tenements  and  hereditaments,  WifTFAtiKc 
t  thincrs,  and  not  the  intercft  theperfon  had  in  them,  v/,—!*  .,*... 

m  am  aware  the  general  words  or  ^aa  power  to  difpofe  y  will  be 
|fted  on  by  tlie  other  fide,  to  take  in  all  eilates  he  had  a  power 
dHfpofe  of;  but  plainly  cAates,  for  life  are  not  in  the  meaning 
PShe  legiflature,  for  the  cafe  put  by  the  ftatutc  of  frauds  is  a 
Scent  to  the  heir,  by  reafon  of  a  fpecial  occupancy,  but  the 
6^cr  of  devifmg  fuch  eftates  is  not  taken  away, 
Lord  Hardwicke  faid,  they  are  made  in  the  nature  of  pcrfonal 
pts,  and  it  is  fuch  a  power  to  difpofe  as  a  tedator  has  over 
bnal  afTetS)  and  all  the  determinations  are  upon  this  foot- 
Solicitor  General  infifted,  fecondly,  that  the  advowfon 
not  pais  by  the  will,  cfpecially  as  it  is  an  advowfon  in  grofs^ 
iufe  this  is  an  incorporeal  inheritance. 
le  words   of  the  will  are  lands,  tenements,  and   leafchold 
s,  and  the  word  lands  will  not  carry  the  inheritance  ;  all  his 
hold  lands  feem  to  be  in  oppofition  to  other  fort  of  eftates  ; 
lands  have  never  been  conftrued  to  take  in  the  intercft  a 
has  in  any  cftate. 

d  Hardwicke :  I  apprehend  it  has  been-held,  that  the  word 
will  pafs  the  demefnes  of  a  manor^  and  as  a  manor  cannot  be 
ted  from  it,  therefore  it  will  pafs  likewife. 
Ir«  Solicitor  General  then  faid,  Suppofe  a  man  has  rent« 
rges«  rent-ferviccs,  and  lands,  and  he  devifes  ^/V /a/7£ilr,  this  is 
pntradidioQ  to  his  other  tenures,  and  tliey  vill  not  pafs  by  the 
d  lands. 

Ir.  Parrot  of  the  fame  fide,  as  to  the  cafe  cited  by  Mr. 
me  out  of  Stiles y  that  a  portion  of  tithes  palTcd  by  the  word 
Ir,  there  was  nodiing  belonging  to  the  teftator  in  this  place 
thefe  tithes,  and  therefore,  rather  than  the  will  ft)ould  be 
c£tual,  it  was  held  they  paifed,  but  the  rule  of  law  is,  if 
are  eftates  which  properly  pafs  by  the  words  of  the  will, 
lall  not  be  extended  to  fuch  eftates  that  do  not  properly  pafs  by 
words. 

T.  Noel^  counfel  for  the  defendant  Herbert   Weflfaling^  in     [  4^3  J 
ng  the  cafe  of  Roblnfon  verfus  Tonge^  faid,  it  was  an  equi- 
e();ce  in  the  advowfon,  that  defccndcd  on  the  heir  at  law, 
could   not  be  come  at  without  the  interpofition  of  this 
;  but  (here  is  no  cafe  can  be  cited  where  a  court  of  law 
determined  a  legal  intereft  in  an  advowfon  to  be  aflets. 
3klr.  IVilbraham^  of  the  fame  fide,  faid  thcriB  was  no  authority 
by  the  devife  oi  ^nWfreehld  lands ^  an  advowfon  will  pafs  -,  in 
303.  It  was  held,  diat  by  a  dcvifc  of  tenements  it  will  pafs, 
^  not  of  lands  only. 

.As  it  does  not  p^fs  then  under  the  will,  the  queftion  is,  whe* 
ler,  as  it  is  a  bare  dcfcent  from  anceftor  to  the  heir,  it  ihall  \it 
leu  to  pay  debts. . 

If  it  {hould  be  your  Lordfliip's  opinion,  that  the  cafe  of  Ro* 
^  verfus  Tonge  was  fomething  particular,  as  being  the  truft 
ta  advowfon,  and  that  it  docs  not  extend  to  a  legal  intereft  in 
advowfoni  then  it  does  not  aftefl  the  cafe. 


^(j7  CASES  Argued  and  Detennined 

WitTFALiNa       An  advowfon  yields  no  fort  of  profit  to  the  owner;  I  cloMt 
«•      ^'     „^  know  in  what  nianner  a  court  of  Iiiw  can  extend  an  advovfen. 
it  the  own'ir  or  it  has  no  other  cllate. 

To  fay  that  this  court  has  a  power  of  felling  an  adTowfon, 
unlcfs  it  determines  firft  that  it  is  aflcts,  is  bfgging  the  quefticn, 
and  therefore,  uniefs  this  point  is  firft  fettledj  the  court  has  no 
jurifditlion,  as  being  a  mere  legal  right. 

As  to  the  eftates  />//r  atiUr  vie  being  aflets,  he  cited  the  Dole 
of  DevonJIjire  xct(\xs  Hilton^  2  Fern.  1 7 19.  znd  Oidham  n\b$ 
Picktf'ihgj  Sitlk.  464.  M-here,  by  the  declaration  of  Lord  Chief 
Jufticc  HJl  in  that  cafe,  it  fe*  ms  as  if  he  though:  the  ftatutcof 
frauds  and  perjuries  had  (lamped  them  afl'cts  for  payment  d 
debts. 

If  this  be  a  full  declaration  that  they  are  aflets,  then  diej 
could  not  be  devifed  away. 

On  the  13th  oi  April  J  I747i  thiscaufe  flood  forjudgmcnti 

Lord  Chanxbllor, 

There  are  two  queftions,  which  arc  quedionf  of  L^.w. 

Firft,  Whether  a  part  of  the  eftate  of  He>bert  RichJl  W^ 
fating^  called  thi-  advo^*fott  of  Letiton^  paflcd  by  his  Mill  ;  or  itk 
r  a6a  1     did  not,  whether  it  is  to  be  confidcrcd  as  afleis  by  defccnt,ai 
being  an  advowfon  in  grofb  ? 

The  f'.cond  queftion  is,  Whether  eftates  pur  auter  vie  an 
within  tl'C  fiv^tute  of  fraudulent  dcvifes,  and  liable  to  pay  die 
debts  ol  tfif  tedator  ? 

As  to  tlic  lirft  I  am  extremely  clear,  it  did  not  pafs  by  die 
will,  there  i?  no  au.hority  that  an  ad^niivf.n  will  pafs  by  the 
word  landx^  though  it  will  by  the  words  tctamfhts  and  htrA^ 
ii,nitnts  I'l ). 

Bcii'g  then  not  dcu-ifcd,  tlii^'  brings  it  ro  the  queftion,  whe- 
ther, as   rubfillin^'  in  a  le^al   cltatr,  atd  no  truft,  it  is  afittsJ 
An<l  I  am  clearly  of  opinion  it  is,  and  fo  dcteimmcd  in  Rcbm» 
Jen  vcrCus  longe. 

Ir  is  pretty  extraordinary,  how  it  came  ever  to  be  doubted 
whf  tl^T  it  was  aifcfb. 

In  tlu-  cale  ot  .*  debt  by  fpecialty,  where  there  is  judgment' 
apainft  the  heir,  it  is  ro  recover  to  the  value  of  the  laiui :  it  it 
kid  down  by  FUtn^  lib,  2  cr.p.  65.  and  Lc,  Lit.  374.  th:'taa| 
advowfon  is  .  fl'  t-^  to  f.uisfy  a  warranty,  and  there  are  no  ncgt-^ 
tivo  wonts  iliai  it  is  not  iiH'ct?  ti' latisiy  a  bond  debt,  andfecoS' 
to  be  a  dilMiiclioTi  without  a  dift'crei'cc  to  fay  ir  is  net. 

Tlic  notion  of  Its  moi  beiii;:  art:  rs  feems  to  have  been  taktu  up 
from  n  fsying  of  Lord  Chief  Juftice  Jndcrpn^  in  the  calc  a 
CUtr  virfus  P.rcrch,  Cro.  El;z.  35-..  his  woids  are,  aitk-^iih'^ 
VI  -y  bt  h  /«/t7.,  and  i:  rJJ^ts  ifi  a  fjVfiiaLri^  yd  it  is  mt  oJfiU  in  iM% 
for  h  s  'ot  ff  an  nnnt.nl  ".nlite.  and  f  catinU  he  devifed  \  but  fhrcC 
jud^C^  irnhrfa,  Heony.nJ  \\m\  (hicn  held,  that  it  is  ivell  dnnfatk^ 
f.r  thf  h:!\  zf  the  oH  is,  that  Linds,  tenement j  and  bercditamenU  IM 
ki  di'vifd,  and  this  is  an  hereditaments 

K\)  HnJIrmood  ^  P^j^e,  3  P.  ir.  32Z. 
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If  it  may  be  extended  for  the  king,  which  goes  upon  the  fame  Wzstpalinc 
ifon  and  foundation,  what  colour  is  there  to  fay  it  fliould  not  Wxstf'alikg 
fo  in  the  cafe  of  bond  creditors  ? 

•Soon  after  the  cafe  of  CUer  verfus  Peacock^  there  (fame  cafes 
lich  ftrongly  import  the  contrary  oplnloii.  Sir  IVill.  Jones 
,  24.  and  fo  it  flood  till  the  cafe  of  Robin/on  verfus  Totige^  in 
5  Houfe  of  Lords,  March  23,  I7p, 

It  has  been  faid,  the  authorities  go  no  further  than  where 
TC  has  been  a  truft  of  an  advowfon,  but  do  not  extend  to  a 
al  intereft  in  an  advowfon ;  this  argument  is  quite  cut  up. by 
:  roots  by  the  determination  in  the  Houfc  of  Lords. 
[n  the  minute-book  of  that  day,  it  is-  taken  down  that  the       [  4^5  3 
jftlon  propofed  to  be  aiked  of  the  judges  was,  Whether  an  An_aHvewfon  in 
'owfon  in  fee  was  aflets  ;  it  mull  have  been  defectively  taken  a" '"  by VcVccnt 
rho  clerk,  for  the  queftion  intended  was.  Whether  an  achow-  to  famty  bona 
tit  fee  in  grofs  was  aflets  \  for  there  could  be  no  doubt  as  to  ^"^^^^'^^^  (0- 
advowfon,   appendant  to  a  minor,  bccaufe  the  manor  itfclf 
ng  aflets,  what  is  appendant  muft  be  aflets  likewife. 
riie  judges  who  gave  their  opinion  were,  Lord  Chief  Juflice 
r«,  13aron   PrAv,    and  13aron  C.mws  *,    and  Lord  Rupnond 
ng  confulted  upon  it  afterwards,  declared  himfclf  of  the  fame 
nion, 
\  am  therefore  of  opinion  it  is  ajpts  hy  defcent  tofatisfy  fpeclally 

The  fecond  queftion  was,  as  to  the  leafehold  ejlates  pur  auter 
devifed  to  Philip  IFeJIfnling. 

X  has  been  infifted  for  the  plaintifl^s,  that  if  the  pcrfonal  cftatc, 
I  the  real  cftate  defccndcd,  are  not  fuiiicient  to  fntisfy  the 
Its,  that  the  Jer.fehold  eftatcs  are  liable  on  the  conftrudlion  of 
(latute  of  fraudulent  dcvifes,  which  makes  a  devife  void 
inll  creditors. 

[  am  of  opinion  thejlattde  dzes  v:nhc  it  void. 

There  are  two  (latutes  to  be  confuiered  ;  firfl:,  the  ftntute  of  An  t^dtc  pur 
ids  and  perjuries,  29  C.  2.    *'  And  for  the  amendment  of  f«/''"-  o  -hougJi 
lie  law  in  the  particulars  following  ;  Be  it  enaded,  that  from  bViiMblcV  debts 
iCnccforth  any  efl:ate  pur  auicr  vie  ftiall  be  devifeable  by  a  byi-Mci-iiy,  to 
rill  in  writing,  fisned  by  tlie  party  fo  deviflne  the  fame,  or  cot  iouic  la  a 
y  feme  other  perfon  m  his  prelencc,  and  by  his  exprefs  di-  xi;.}rjti..i.,  «c- 
*£lions,  atteited  and  fubfcribul  in   the  prefcnce  of  the  de-  coiJi.-i^'  :>  the 
ifor  by  three  or  more  witnefl*es  ;  and  if  no  fuch  devife  thereof  ^^°  *  ^*^"*''* 
C  made,  the  fame  fliall  be  chargeable  in   the  hands  of  the 
rir,  if  it  fliall  come  to  him  by  reafon  of  a  fpecial  occupancy^ 
s  aflets  by  defcent,  as  in  cafe  of  lands  in  fee-fimple ;  and  in 
ife  there  be  no  fpecial  occupant  thereof,  it  fliall  go  to  the 
sccutors  or  adminiftrators  of  the  party,  wlio  had  tlie  eftate 
iCTCof  by  virtue  of  the  grant,  and  fliall  be  aflets  in  their 
ands.'^ 

7hc  eflccl  of  tliis  ftatute  is  to  make  thcfe  eftatcs  devifeable, 
ch  -were  not  fo  by  the  (latute  of  21  //•  8.  of  Wills. 

t)   Fohlnfon  v.  Tonf^e^   3  P,  //".    /jOi.     ton  v.  Clmkc,  etutt  2  vol.  2o6. 
rfcF.C.556.     zS/ja.^jg.    Kjn.if- 
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^($5  '  CASES  Argued  and  Determined 

WfiTFAiiNii       Then  comes  the  third  and  fourth  of  ir.  fe*  M.  c.  14.  for  rC- 
Wsttt-AiiMG   licf^f  creditors  againft  fraudulent  devifcs. 

Lord  Hardnviche  read  the  preamble  and  the  firft  cnaGbg 
claufe,  "  That  all  wills,  £5*^.  of  manors,  mefluagcs,  lands,  tcj 
«'  ncmcnts  or  hereditaments,  L^V.  whereof  any  perfon  at  ihclinoc 
«*  of  his  dcceafc  Jhall  he  fe'ijed  infeejtmple  in  poffcffion,  TCTerto 
•*  or  remainder,  0%'  have  ponvcr  to  difpofc  of  the  fanje  by  his  laft 
•*'will  or  teftamcnt,  (hall  be  deemed  ;\s  againfl  bond  or  fpccialty 
**  creditors  to  be  fraudulent,  and  clearly,  abfolutely  and  uttcilj 
<*  void,  fruftratc  and  of  none  eflcft." 

It  depends  upon  thefc  words,  whereof  any  perfon  ufcifeiinfo^ 
or  have  fonver  to  dtfpofe  of 

Moft  clearly  teflators  have  a  power  to  difpofc,  fuch  power 
being  given  t|iem  by  an  antecedent  Aatute,  29  Ch,  2. 

TWn  what  ground  is  there  for  the  court  to  m.  k^  a  limited 
ftrained  conftruflion,  and  narrower  than  the  words,  upon* 
ftatute  made  for  preventing  fraud  ? 

Mr.  Solicitor  General's  principal  obje£l!on  was^  that  to  ooiH 
flrue  eftates  pur  aiiter  t'/V,  if  it  fhould  come  to  the  heir  as  a^eoi^ 
eccupant  to  be  afTcts,  would  be  to  make  a  parti^  and  impcrfcft 
jprovifion  under  the  ftatute,  as  it  does  not  take  in  other  eJlatesftL 
outer  vie  where  the  heir  is  not  made  the  fpccial  occupant. 

Now  as  to  that,  it  is  but  a  precarious  and  doubtful  argumentit 
conftrue  one  thing  not  to  be  within  ;)ie  ftatute,  becauie  anodicf 
is  not :  Suppofe  there  is  cafus  omijfus  in  the  act,  there  is  no 
fon  why  what  is  exprefled  within  the  ftatute  fhould  not  Iiavc 
tfTea. 

it  is  true,  indeed,  the  cafe  fuppo/cd  by  the  ftatute  is,  wlflt 
there  is  no  fpecial  occupant,  and  no  devife  j  but  then  thcft»« 
tuic  directs  it  Ihall  go  to  t!^.c  executors  or  adminiftratorsof  tta 
p.irry  that  liad  tl)c  eilate  tliorcoi",  by  viitue  of  the  jjrant,  srJ 
iImII  be  aiicts  in  their  hand<,  and  luis  the  fame  cflctl  asifl 
had  bf(in  granted  to  the  grantee,  his  cxt'CLitor?;  or  adminiftrator^ 
Ji.id  in  this  cafe  the  executor  is  as  a  l];tdi.xl occupant  for  that  par* 
prfc. 

Kow  did  the  I.iw  ftiind  befop'  tlie  malunj^  of  the  ftatute, 
r--*  a  )c?rc  pur  la.fcr  vV  to  ^/.   Iiis  executors  or  adminiftratoKSi 
2   /v\  ylbr.   \^\.      Let.  C.  pi,  2. 

**  If  a  mnn  le.ife  to  another  :^nd  his  executor:?,  land  for 
**  life  of    7«  '!^-  '-"d  ctf7ui  nr.'   I'ic   dies,  tbc  executor  ftial 
r  .<5^  1        "  lV-"^'id  occup.;.*::,  notwii'-iliuidin;^  it  is  ?i  freehold  { i )."  \ 

\Vhci7ani-.n  liam.'.n   takes   .i::  cfhie   ns   an   executor,  it  is  aflcts,  forhe 

take: an  ciijie  OM!in'>t  t;<kc  any  thing  as  an  cvci'sitor  of  a  tcftator  without  bcinj 
\xCJ^uXl'^'  To;  und  l.ord  (?-/.>r  was  of  tint  opinion  in  the  cafe  of  iHc 
*3n'cx.cui'r\tl  Dtike  of  Dcv^^nfWe  verfus  Kintu:^    2  rem.  719.  *f  for  he  faidj 

t»:Va:or  h   cm 

tilii  nothing  wit'.ioutb  irg  To. 

(0   0/^.376.    Bat  Cncc  ;].n  rt.itufe  fnr'^cU,  hut  as /rr/?,W  eft  ate  to  aTlift 

i^Geo.z.  c.  20.  /.  g    it    ili')uld    ffcin,  conr.s.      n./r    I/'iJJi/fms  v,  JrAxl,    2  /Vj 

tliac  an  «^»laic/.v-  t:::fg  -j-r,  wJieii  Vimned  t8j.  683,  684.     4  Ttrm  AV^.  230. 
to  executing  muil  be  coniidercd,  noi  as  A 
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took  it  that  before  the  ftatute  of  frauds  and  perjuries,  if  an  WtiTrAniia 
itepur  atder  vie  came  to  an  executor  or  adminiftratori  it  would  ^      ^' 
aflets,"  and  decreed  it  accordingly.  ** 

ow  if  t>efore  the  ftatute  of  frauds  and  pcTJuries,  granting  an 
t  pur  outer  vie  to  A.  his  executors  or  adminiftrators,  would  ftJtuttfSffrLii 
made  it  aifets,  can  devlfing  it  to  them  prevent  its  being  ^cfrautiogaa 
c?  Certainly  not,  for  the  reafon  befcjVe  mentioned,  that  tak-  ^^^^P^trMttr 
18  executors,  they  muft  take  it  js  aflets.  excc^tofi^^c. 

.     -.      ,    .^      .         ,  would  have  madip 

ft  aflets,  devifing  it  to  them  makes  it  equally  fo. 

icreforel  am  of  opinion,  that  an  ejlaie  pur  outer  v/V,  though 
devifed,  will  be  liable  to  debts  by  fpecialty,  to  contribute 
ncthod  of  diftribution,  according  to  the  grofs  value. 
Lord  Hardwiihe  declared,  that  the  advowfofn  oi  Linton y  not 
(ig  comprifcd  in  the  dcvifc  of  the  teftator's  will,  ought  to 
confidercd  as  real  aflets  dcfcended  to  the  defendant  Herbert 
ffaling^  the  teftator's  heir  at  law,  fubjeft  to  the  tcftator'^ 
is  by  fpecialty ;  and  ordered  the  fame  to  be  fold,  and  the 
ney  ariiing  by  fuch  fale  to  be  applied  in  payment  of  fo  much 
teilaior's  dtbts  by  fpcciaiiy,  as  his  pcrfonal  eftate  will 
extend  to  fatisfy ;  And  in  cafe  the  the  teftator's  perfonal 
le,  and  the  money  ari(ing  by  fale  of  the  advowfon,  fhall 

be  fufHcicnt  to  fatisfy  the  teftator's  debts,  then  his  Lord- 
\  declared  the  rcSdue  of  the  teftator's  debts  by  fpecialty  at5 
1  charged  on  the  teftator's  freehold  eftates,  whereof  he  was 
ed  in  fee  either  in  law  or  equity,  and  alfo  on  his  leafe- 
J  eftates  pur  outer  vie  devifed  by  his  will,  and  ought  to  be 
ne  proportion  .ibly  in  average  between  thofe  eftates :  And 
Lordfhip  doth  declare,  that  the  equity  of  redemption  of  the 
tes  in  mortgage  ought  to  be  confidercd  as  part  of  the  tefta- 
srcal  eftate,  which  pafTed  by  the  teftator's  will  to  his  truftees: 
1  further  ordered,  that  the  freehold  eftates  in  fee  and  leafe- 
I  eftates,  or  a  fuflicient  part  thereof,  to  be  fettled  and  ap- 
tioned  by  the  Mafter  between  the  eftates,  according  to  the 
jcclive  grofs  values  thereof,  be  fold,  and  that  the  money 
ng  by  fuch  fale  be  applied  in  the  firft  place  in  payment  of 
ti^ftator^a  debts  by  fpecialty,  as  fliall  not  be  fatisficd  by  the 
nr  funds  before  mentioned,  pari  pajfu.  And  in  cafe  any 
:ialty  creditors  ftiall  exhauft  any  part  of  the  perfonal  eftate^ 
1  his  Cmple  contra£b  creditors  are  to  ftand  in  their  place^ 

receive  a  fatisfaclion  pro  tauto^  out  of  the  money  arifing  by 
faies  aforefaid,  and  that  the  rcfidue  of  the  purchafe-money 
pplied  in  payment  of  what  ftiall  be  found  due  for  prin« 
L  and  intereft  of  the  plaintiff  A&rys  legacy  of  3000/.  and 
rr  the  legacies  fecured  on  the  teftator's  real  eftate  ;  and  if  r  .^j  \ 
e  (hall  be  any  furplus  thereof,  the  fame  to  be  laid  out  in 
1«  to  be  fettled  to  the  fame  ufcs  refpedkively  as  the  lands 
n  whence  it  arofe  ougfit  to  have  been  fettled  or  gone  (i  j.'' 

(1)  Reg^  Lib.  B.  1746.  fcl.  569. 
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Cafe  1 5  8.     Maynard  vcrfus  Pomfrei,  at  the  lojl  %ial  after  Hilary  Term,  March, 

27,   1746. 

Whcrcidefcnd-  A  Bill  was  brought  agauift  the  defendant  for  a  difcovcry;  as 
ant  lor  want  »f  j\^  ^^g  material  part  of  the  cafe  depended  upon  the  difcovtry, 
anfwef  ha- flood  ^^^  defendant  would  not  anfwer,  but  ftood  out  the  whole  pro- 
out  t!i3  whole  cefs  of  contempt  to  a  fequtftration,  and  the  bill  was  taken  pn 
proccf-.  of  Mn-    confcjfoy  and  there  was  a  decree  againft  the  defendant  adcomputan- 

^uellxaiiony  and   uUffl* 
the  bill  taken 

fro  C9r.fejp)  ont  decree  againft  him  ad  cmfuiani^m  \  the  court  wiU  not  difchirge  the  fequeflra^ion  on  pay- 
ing the  cods  of  the  contempt  only,  bat  will  keep  it  on  foot  as  a  (ecurity  to  the  plaintiflf^  for  the  dc* 
feiidar«t's  appeoruig  before  the  Mailer  to  take  the  account* 


^^^y^^^  It  was  moved   on  behalf  of  the  defendant,  that  the  fequef- 

-  ^  •  ^  tration  may  be  difchargcd  on  paying  tlie  cofts  of  the  contempc. 

'^^A^^^^^  Lord  Chancellor, 

//  ff      Paying  the  cofts  of  the  feveral  procefTes, //;7^i///;/^jyir  0//^  or 

2»y^'^^t^^  '"  "     twenty  for  another^  is  not  clearing  the  contempt,  for  the  contempt 

/      r        y^v^^^s  the  not  putting  in  his  anfwer,  which  is  not  in  the  defendants 

r-I^V^^^  ^  7/po^^  to  do  now,  after  the  caufe  has  been  fet  down  and  the  de- 

Z^,^^^'^'^      '     crecmade. 

It  was  faid  for  the  defendant,  that  this  differs  from  the  cafs 
where  a  certain  duty  is  decreed  upon  a  bill  taken  pro  confeffoy 
becaufe  there  the  eftate  may  be  fold,  and  the  money  ariftng  from 
the  fale  applied  to  difcharge  it,  purfuant  to  the  decree  y  but  here, 
as  it  is  a  decree  ad  computanduttij  it  may  be  prefumed  till  the  ac- 
count is  taken,  that  the  defendant  may  have  a  balance  in  his  fa- 
vour, and  therefore,  on  paying  the  cofts,  the  fequeftration  ought 
to  be  difchargcd^ 

This  is  a  pretty  hard  prefumption  in  favour  of  the  defendant, 
after  he  has  ftood  out  the  whole  line  of  the  procefs,  rather  than 
fubmit  to  anfwer;  but  if  I  was  to  difcharge  this  fequeflratioi),  I 
(hould  do  a  manifeft  injuftice,  and  make  the  procefs  of  the  court 
intirely  ineflFedual,  and  the  defendant  would  have  his  ends  of  the 
contempt,  in  not  putting  in  his  anfwer,  for  he  would  refufe  at- 
tending the  Mafter  to  take  the  account,  and  the  plaintiff  by  that 
means  lofc  the  fruit  of  his  decree  ;  and  therefore  as  I  am  of  opi- 
nion the  cofts  are  confequential  of  his  contempt,  and  not  tiac 
contempt  itfelf,  I  (hall  not  difcharge  the  fequeftration,  but  keep 
it  on  foot  as  a  fecurity  to  the  plainiifF  for  the  diefendant's  ap- 
pearing before  the  Mafter  to  take  the  account. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  ^6^ 


'il  I,  1747.    De  Grey  an  J  others  ^  Executors  g/"  7  p,  •    ./r 

"iurJwicke  Sequel/,     — j  f  laintilts. 

mptn  Rlchardfm  atid  others^          ■  Defendants. 

mpin  Ruharilfon^              '  Plaintiff. 

Grvx  and  Hardwicke  Sewell  Rickardfon^  and  I  tx  r     1 

4Hc/Richardfin  and  others, f  Defendants.      Cafe  159. 

rdwiche  Senvell  Rlchardfonj         -           -           -  Plain tifF. 

mpin  Richardfon  and  others^               — —  Defendants. 

•^HE  firft  bill  was  brought  by  the  executors  of  K^dwtche  J-"*^»  <>"  which 
Sftuc/i  to  eftablilh  his  will,  and  the  trulls  thereof.     The  forycirsexiit- 
»nd  bill  ftates,  that  by  virtue  of  a  fettlement  made  in   1699,  |ng»and  tr?nt 
:he  marriage  of  the  father  and  mother  of  Hardwcke  Sewe//,  cendTd^on*^!' 
*"  1703>  the  ellates  therein  mentioned   dcfcended  on  him  wife  as  tenant 
bcir  fon  and  heir  in  tail,  that  on  the  27th  of  November  1742,  jJ^^»»U«l»«^na 
lied  without  iffue,  and  upon  his  death  the  eftates  dcfcended  on  three  momhi 
plaintiff's  wife  j4/ice  the  fifter  of  Hardwicke  Seweli  as  heir  in  after  the  rent- 
general  under  the  fettlement:  -«^//Vf  died  the  i^xh  oi Augitft  ^jJ^h^JJ^^^j^ 
3,  leaving  two  children,  the  defendants   Hardwicke  Setvell  no  cnuy,  nor 
yardfony  and  Alice  RJchardfon^  and  the  plaintiff  infifts  that  he  is  "ceivedanyrent 
led  as  tenant  by  the  curtefy  to  the  poffeffion  of  thefe  eflates,  ycrthiswas'*^"!' 
^ife  being  in  her  life-time,  and  at  her  death,  feifed  thereof,  <uch  apcfTtflioB 
leaving  fuch  iffue  as  aforefaid,  and  therefore  prays  to  be  let  *"  j^^jj^'^f  ^ 
the  poffeffion  thereof,  and  to   receive    the  rents  for  his  band  tenant* by 
l),  thecuiccfy. 

^ardiuiche  Seivell  Richardfon ^    plaintiff  in  the  third  bill,  and     y*  y  ^^y 

^{Plampin  Richard/on,  infifts  that  Alice  his  mother  was  nc-   '^       "Zf  ^^^^^ 
eifed  of  thefe  eftates,  nor  did  (lie,  or  her  hufband  Plampin      ^  ./r^^^^jjf^^^ 
ardfon  in  her  right,  take  poffeffion  thereof,  or  receive  any 
of  the  rents,  and  therefore  he  is  not  intiiled  to  be  tenant  by 
nirtcfy :  Prays  an  account  of  the  rents  and  profits  of  the 
?s  from  the  executors  of  Hardwicke  Setvell^  ar.d  that  they 
be  placed  out  at  intereft  till  he  comes  of  age. 
be  rents  under  the  leafes  were  payable  at  Michaelmas  and 
-Ay,  but  the  tenants  being  greatly  in  arrear  at  the  death  of 
iwicke  Sewelly  Alice  Richardjm^  the   fifter  of  Hardnvicke  Se^ 
did  not  receive  any  of  the  Ladj-day  rent  notwithftanding 
ivcd  four  months  beyond  that  time,  nor  did  any  other  pcr- 
•eccive  it  in  the  life-time  of  ^lice  (2).    ' 
T.  Wilbrabam  counfel  for  Plampin  Richard/on,  who  claims 
5  tenant  by  the  curtefy,  cited  the  following  authorities  in 
ort  of  his  claim.     Co.  Lit,  29.  a,  ch.  ^^fic.  35.  title  Curiefe 

)  And  an  account  of  rents  and  pro-      eftate  devifed  to  them  by  Ijis  will  (which. 

include  the  lands  in  quciiion)^  appre- 
)  The  trullees   under  the   will  in      hending  that  he  had  full  power  (odifpofe 
anfwer  10  the  fecond  bill,  fay,  that     of  the  fame,  and  continued  in  the  receipt  •/ 
HmrdfSHcke  SeweWs  death,  they  en-     tbe  uKts.     See  polt  472. 
apon  and  took  poffeffion  of  k\i  the 

E  c  4  J'Engl0^ 
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De  GtzT  T.  ffEngleterre  ;  in  tlie  comment  it  is  faid,  there  is  a  fcifin  in  deed, 
EicHAADioN.  j^j^j  ^  {t^\{\n  in  law,  and  here  Littleton  intendeth  a  feifm  in  deed 
if  it  can  be  attained  unto  ;  a  man  feifed  of  an  advowfon  or  rent  in 
fee  hath  ilTue  a  daughter,  who  is  married  and  hath  ill'iic,  and 
dieth  feifed,  the  wife,  before  the  rent  became  due,  or  ti^c  church 
became  void,  dieth  *,  (lie  had  but  a  feifm  in  law,  and  yet  iLall 
be  tenant  by  the  curtefy,  becaufe  he  could  by  no  indujlty  att^,ii  U 
any  "other  feifin^  and  impotentia  excufat  legem. 

He  cited  like  wife  G?.  Lit.  i^.b.  Id.  fee.  350,  and  Afcoff 
125.  Trin.  23  Eliz.  Rot.  I22c;.  and  Symonds  verfus  Cuimou^ 
Caftb.  260. 

Mr.  Noelj  counfd  for  Hardwicke  Senvell  Richard/on  the  fon, 
againft  the  claim  of  tenancy  by  the  curtefy,  faid,  that  to  ind- 
tle  a  i^an  to  be  tenant  by  the  curtefy,  there  mud  be  an  aftual 
fcifin  of  the  hulband,  or  by  receipt  of  rents  in  the  Hfe-tiracof 
the  wife,  unlcfs  in  the  cafe  mentioned  hy  Lord  Cohe  in  his  com- 
ment upon  Lit*  15  f?.  which  is  the  cafe  oi  pojfejpo  Jrmtris,  and 
didinguifhcd  by  him  from  all  other  cafes. 

He  cited  Sterling  and  Pendleton  (i)  before  Lord  Hardwuh, 
where  his  LoidOiip  held  there  mud  be  an  adual  entry  to  make 
the  hufljand  tenant  by  the  curtefy. 

Mr.  U^eldon  of  the  fame  fide  cited  Co.  Lit.  of  dower,  fee.  51. 
**  In  every  cafe  where  a  man  takeih  a  wife  feifed  of  fuch  an  cf- 
**  tate  of  tenements,  ^c\  as  tjie  iiTue  which  he  hath  by  his 
**  wife  may  by  poflibility  inherit  the  fame  tenements  of  fuch  aa 
**  edate,  as  the  wife  hath,  as  heir  to  the  wfe  :  In  this  cafe,  after 
**  the  deceafe  of  the  \i'ife,  he  (hall  have  the  fame  tenements  by 
«*  the  curlcfy  of  England^  but  otherwife  not :  Co,  in  his  commcni 
"  fays,  as  hc'ir[to  the  wife  doth  imply  a  fccret  of  law,  for  except  the 
**  wife  be  adually  feifed,  the  heir  fliall  not  (as  hath  been  faiJj 
«•  make  hinifclf  heir  to  the  u-i^jf  •,  and  this  is  the  rcafon  that  a 
«*  man  dull  not  be  tenant  by  the  curtefy  of  a  feifm  in  law." 

Lord  Chancellor, 

This  is  a  matter  of  great  confcqncnce  to  hufl^ands,  as  mod  of 
the  lands  in  England  are  let  out  upon  leafes  for  years,  and  te- 
nants extremely  backward  in  paying  their  rcnts>  and  as  a  wife 
may  have  a  right  for  a  year  or  two,  or  no  a£lual  entry  made,  it 
would  be  hard  for  thib  rcafon  to  prevent  a  tenancy  by  the  cur- 
tefy. 

The  quedion  is  a  quedion  of  law,  whether  where  lands  on 

which  there  are  leafes  for  years  exifting,  and  a  reut  incurrf  J, 

dcfcend  on  the  wife  as  tenant  in  tail ;  and  ilie  furvives  ihrcc 

months  after  the  rent-day  incurred,  but  has  made  no  entry,  nor 

r  ^  J  J     was  there  any  rent  paid  during  her  life,  is  fuch  a  pofieflion  of  the 

•-  ^ '  wife,  i\z  will  make  the  huft)and  ti^/ant  hy  the  curtefy  f 

It  has  been  infided  on  one  hand,  that  ihcre  mud  be  a  feiCn  in 
deed. 

An  J  on  the  other  hand,  that  if  the  fcifin  In  deed  cannot  be 
atuin:d  timo,  theiaw  cxcufe&it  j  and  therefore  the  cafe  puihj 

(\)TViu,ALi\^.pl  n.S.C. 
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Lord  Cdte  will  afford  a  good  deal  of  argument  on  theprefent  ^'  CSrxt  v. 
cafe:  Amanftifidofan  advoivfon  er  rent  in  fee  hath  ijfuea  datigh*^^^^'^^^^^^' 
ter^  i^c.     C^  Lit.  29.  a. 

To  go  by  fteps,  here  is  an  cftate  of  which  the  brother  was  feif- 
cd  in  Utl,  dcfcends  upon  the  fider  in  tail  general ;  the  pofTeflion 
of  tbe  leflee  was  the  poileflfion  of  the  brother,  and  he  undoubtedly 
died  feifed,  afterwards  the  After  became  fcifed. 

Suppofing  (he  had  died  before  Lady^day^  I  (hould  have  had  no  xhc  huiband 
doubt  but  the  hufband  would  have  been  tenant  by  the  curtefy,  be-  would  have  been 
aufe  he  could  do  nothing  till  rent-day  came ;  for  the  law  never  ^^°*"!  ^l  *!** 

^,  ^      ^     c     er  curtefy  i^  the 

requires  a  man  to  become  a  trefpafler.  ^jfc  hlj  died 

Lord  Cohe  fays  in  his  comment  on  the  8th  feftion  of  LittU"  before  the  rcat- 
ton,  1  J.  a.  « If  the  father  maketh  a  leafe  for  years,  and  the  lef-  "^^  ^^'• 
"  fee  entereth  and  dieth,  the  cidcfl  fon  dicth  during  the  term 
"before  entry  or  receipt  of  rent;  the  younger  fon  of  the  half 
'*  blood  (hall  not  inherit,  but  the  fifter,  becaufe  the  pofTclCoii 
"  of  the  Icfl'ee  for  years  is  the  poffeflion  of  the  eldelt  fon,  fo 
"  as  he  is  aflually  fetfed  of  the  fee  fimple,  and  confequently  the 
^  filler  of  the  whole  blood  is  to  be  heir," 

There  is  not  a  ftriflcr  cafe  than  this  of  pojfcffio  fratris^  and 
yet  you  obferve  Ixjrd  Coke  fays,  that  if  the  cldell  fon  die  before 
entry,  or  receipt  of  rem,  the  filler  fhall  inherit. 

Actually  Jeifed  is  the  fame  thing  as  fcifin  in  deed  ;  then  why 
was  not  the  wife  in  this  cafe  adtually  feifed  ? 

Mr.  AW  in  anfwer  to  this  refers  to  the  next  page  in  Co.  Lit. 
15.^.  **  What  then  is  the  law  of  a  rent,  advowfon,  or  fuch 
''  things  as  lie  in  grant  ?  If  a  rent  or  an  ado w fon  do  defcend  to 
"the  elded  fon,  and  he  dieth  before  he  hath  fcifin  of  the  rent, 
"orprcfent  to  the  church,  the  rent  or  advowfon  (liall  defcend 
**  to  the  youngcll  fon,  for  that  he  mull  make  himfclf  heir  to  his 
"  father :  and  therefore,  fays  Mr.  Noely  there  ought  to  have 
^^\Kt\\  an  ociunl  fyjln  oilYiiZ  XiznXy  ox  PLmpin  Richard/on  could 
'*  not  be  intitlcil  to  be  tvnattt  by  fhe  curtefy.** 

But  the  confecjuence  1  draw  from  it  is  different  from  what  T  472  1 
Mr.  AW  does  -,  for  in  tlic  fiimc  lc£iion  he  faith,  *'  This  cafe 
"difFereth  from  the  cafe  of  tlie  tenancy  by  the  curtefy ;  for 
**  there,  if  the  wife  d'cih  before  the  rent-day,  or  that  the 
**  church  become  void,  Lccaiifo  tlicrc  was  no  laches  or  dcf  jult 
"  in  the  hulbantl,  nor  pollibility  to  get  fcilin  ;  the  law,  in  rc- 
"  fpcd  of  the  illbc  begotten  by  him,  will  give  him  an  eilate  by 
"the  curtefy  ©f  Eti-dand'y^  lo  tliat  you  obferve  the  cafe  of  te- 
f^ant  by  the  curtefy  is  coiilKltrcil  more  f.ivourahly  than  ^ J-^JfijJio 
j'otriSf  iox  ^  pcfj-fiofruliis  ■;:iS  fii.'::frort}ii  tjfe  hj:rcdan  requi/cs 
ome  ad  to  be  doiie  to  make  her  iicir. 

Then  all  that  rcnv.iins  in  the  pic  font  cafe  is  the  laches  in  not 
fceiving  or  dillraining  for  the  rent  that  became  due  at  Lmly-dny. 

The  receipt  cf  rent  would  liave  amounted  to  evidence  of  an 
ftual  feifin,  and  if  the  truilces  under  the  will  of  the  brother 
•^d  received  any  rent  in  tiie  life-time  of  the  wife,  would  have 
^u  a  material  objedioii  ( i }  j  but  no  rent  has  been  received  tliat 

(1)  See  ante  \-^.  r.oie  2. 

I  has 


^yz  CASES  Argued  and  Determined 

Dr.  Gi«r  r.   has  incutrcd  after  the  death  of  the  brother  either  by  thcvlfeof 

RxcHABDsoN.    ^^^  pcffon  agiiinft  her  ;  and  thcrefoie  is  a  very  ttrongcaCe,  ta 

make  the  huiband  a  tenant  by  the  curtffy,  as  the  pofreiFionofthc 

leffee  was  the  poflcfTion  of  the  wife,  and  there  could  be  no  other 

without  making  the  huiband  a  trefpaller. 

Lord  Hanhviche  "  declared  the  will  of  Hat awsrie  Snvell io}x 
**  well  proved,  and  that  it  ou-^ht  to  be  tltablillicd,  and  the 
*^  trufts  thereof  performed,  and  decreed  the  lame  accordingly: 
*^  and  as  to  the  teftator's  real  cilate,  he  ordered  the  Maftcr  lo 
**  inquire  what  part  tliereof  was  comprifed  in  the  two  fcttl^ 
"  ments  dated  the  26th  of  lubruary  I699,  and  the  l3lhof 
**  Augufl  1 703,  and  what  particular  parts  of  the  teftator's  cf- 
•*  tate  defccnded  to  Alice  the  late  wife  of  the  defendant  Waw- 
**  />///  Richardfifty  tlic  mother  of  the  plaintiiF  Hardwiche  Snvdl 
*•  Rld'ardptty  in  tail,  and  what  particular  parts  of  the  tftatc 
**  paficd  by  the  tcftator's  will  to  his  trullces :  and  alfotoin- 
**  quire  what  parts  of  the  lands  which  defccnded  to  the  dcfcnd- 
**  ant  PLniipin  Richardfon^s  wife  in  tail  were  at  the  tcftator's 
*'  death  (landing  out  on  any  Icafe  or  leafcs  for  years,  and  of 
**  what  particular  part  of  fuch  cftatc  the  teftator  died  ftifcd  in 
<<  aflual  poileiTion,  and  to  Hate  the  fame :  and  his  Lordfliip 
•*  doth  declare  that  he  is  of  opinion,  that  the  defendant  Pltoh 
*^  pin  Richard/on  is  intickd  to  be  tenant  by  the  curtefy  of  all 
•^  fuch  lands  as  defccnded  to  his  late  wife  in  tail,  whereof 
"  any  Icafes  for  years  were  exilling  at  the  teftator's  death, 
•*  which  continued  till  tlie  death  of  his  wife  ;  but  that  he  il 
*'  not  ini'fled  to  be  tenant  by  the  curtefy  of  any  part  of  fudj 
**  lands,  whereof  no  fuch  Itai'cs  for  years  were  cxifting  and 
"  continuing  as  afortfaid  (i).** 

(i)  Reg,  Lib.  A.  1746.  fol.  619. 

[  473   J     yfrtn!^  4,  1747,  Djrfor  JVint:c^  Qitioti  Reftdtntiitry  1     p.  .    rx 
cf  the  (..'..tvch  cf  Sarum^  _  3 

Biimpr-jtiy    Sii\\Ty    end  others^  Cations   cf  the  fame  \   r\  c     i-j.»5. 
Churchy  __  .  3 

Cafe  160. 

IN  tlic  church  of  San/m  there  are  a  dean  and  fix  canons,  who 
^  grant  and  rontw  leafcs,  and  divide  the  fines  into  fcvcn  parts, 

M-afonab>  in  ihc  if  the  Icafe  is  m.ule  when  the  number  is  complete,  but  if  during 
fipcs  th^'v  a--  a  vacancy,  then  Hmonir  the  dean  and  refidentiarics,  according t^ 
.cci^icrnt  d.1.7:    their  number  exiltmg. 

ihc  leaf",  whi'ih        '  ^  ^     ^ 

ha--  nc't  ha-'p'-ivd  hom  their  fault,  or  f;o:n  tlic  tenants,  yet  if  it  is  not  completed  till  after  a  newmaB"^ 

comes  in,  he  ihiH  hivi*.  ai^  pr.'pjii-':- 

On  the  28tli  cf  OSJabcr  i7;^8,  Do£lor  PyreSy  one  of  thcca* 
nons,  dieJ,  and  there  wore  only  Hve  canons  bcfides  ihe  ^cajif 
and  fo  contliiUvrci  till  the  27ihof  fnne  1739,  when  the  plaintiff 
was  elected. 

About  the  time  of  the  plaintiff's   cleft  ion  Mr.   Stiler  be»flg 

willing  to  renew  two  leafcs  for  lives  of  ihe  manor  of  Me/kjiantf 

agreed  V.  itli  the  canon* for  a  fine  of  1050/.  ^nd,inNffvemief  i739j 
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vcrccl  the  old  leafes  to  the  defendant  Snyer  to  be  furron-  ^r.  Winne  t. 
cd»  to  enable   the  dean  and   chapter  to  make  new   ieafes     y^"v****'    ^ 
en  the  agreement  fliould  be  completed  j  arid   the  dean  and   r^"^^^"^  ^'^ 
ptcr  on  the  12th  oi  November  1739  granted  him  two  icafc»      yj    '  *       y 
ordingly,  to  him  and  his  heirs,  to  hold  for  three  lives,  and    (  /^f^^^'^^y 
he  fame  time  a  licence  ot  alienation  was  granted  him,  and/^        ^^/^^^^.^ 
es  and  licence  were  executed,  and  palled  the  common  feal,  /         — >^ 
;r  the  plaintiff  was  admitted  a  canon,  fo  that  he  became  in-   ^  ';^W  f^^/f*^ 
id  toafeventh  part  of  the   1050/.  fine,  being  150/.  but  the  a. 

oie  was  icccived  by  the  dean  and  the  other  five  canons,/,'^  •'       ^^^^ 

ich  was  2^  /.  each  more  tnan  tliey  were  mtiticd  to.  y,      yy>      ^ 

The  dean  and  one  of  the  canons,  on  an  application  to  thenv  ^"^^  *'  ^w-^r  >/^- 
the  piaintiif,  paid  him  2;  /.  each,  but  the  four  other  canons 
iifcd,  and  therefore  the  bill  prays  that  they  may  account  with 

plamtiff  for  the  feventh  part  of  the  fine. 
The  defendants  infill,  tl;at  in  April  1739,  long  before  the 
intilFs  eleftion,  Mr.  Btiies  applied  to  the  dean  and  chapter 
%arum  to  renew,  and  on  the  19th  of  A&ypaid  1050/.  to  the 
cndant,  which,  amounting  to  175/.  a  piece,  v/as  foon  after 
ided,  as  it   is  ufual  to  divide  fines,  in  confidoration  whereof  j 

dean  and  chapter  on  the  26th  oijune^  the  d.'.y  preceding  the 
imitl''s  eleclion,  fealed  two  leafes,  whereby  ihey  demifed  to 
.  Stiles  and  his  heirs  the  manor  of  MelkJImm  for  three  lives, 
ich  were  left  in  the  defcn'.lant's  hands,  to  be  delivered  to  Mr. 
V/,  when  he  furrendered  the  old  leaff^s,  which  were  not  fur- 
dered  till  the  8th  of  AW^/zi^tr  1739,  and  the  defendant  Sjjyt, 
whom  the  whole  care  was  left  of  nnifiiing  this  afiair,  altered     [  474  ] 

date  of  the  leafes  while  they  were  in  his  keeping,  by  infert- 

the  date  of  the  1 2ch  of  Ncfvemhcr  inftead  of  the  26th  of  June^ 
rely  to  make   the  date  of  the  leafes  fubfcquent  to  the  date  of 

furrender  of  the  8th  of  November  \  and  the  defendants  infift 
t  the  agreement  entered  into  and  figned  with  Mr.  Utiles  for 
purchafe  of  tlie  leafes,  and  payment  of  the  fine,  and  the 
n  and  chapter's  feaiing  new  leafes,  amounted  to  a  furrender 
the  old,  and  that  the  furrender  of  the  8th  of  Ntrjcmher 
unneceiTary,  and  confequently  the  leafes  of  the  26th 
June  immediately  took  efFeft  on  the  fcaling  of  them, 
that  the  refealing  on  the  f2lh  of  November  was  at  the 
left  of  Mr.  Stiles*s  agent,  and  that  the  dean  and  chapter 
iplicd  only  to  fatisfy  his  fcruples,  and  therefore  the  refealing 
r  the  alteration  of  tlie  date  amounted  to  no  more  than  aeon- 
ution  of  what  was  before  efFeftual  and  valid ;  that  the  agree - 
It  with  Mr.  Sfilds  for  granting  leafes  was  fully  carried  into 
:uiion  on  his  part,  by  paying  the  fine  in  Afay  1739,  and  that 
dean  and  chapter  and  refidtntiarios,  at  the  time  the  agree* 
It  was  made  and  fine  paid,  were  alone  intiiied  to  divide  the 
'• 

I  appeared  in  evidence,  that  thefe  leafchold  cftates  were  in 
rtgage  to  Mr.  Edivin^  and  that  one  of  the  lives  dying,  appli- 
on  was  made,  on  behalf  of  Mr.  Stihs  and  the  morrg<;gee,  to 

defendant  Sayer^  for  renewing  them,  by  adding  a  iicw  life 
Cret}  and  by  his  order  the  chapter  clerk  made  t\ro  fets 

of 
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I>r.  WiNKi  T.  of  ieafes,  one  in  Mr,  Siih^s  and  the  other  in  Mr.  JSAtfif/i'snaoCi* 
Baubtuk.  ^j^j  j^^  ^gj.g  fealcd  together  on  the  26th  of  June  1739;  and 
at  the  time  of  the  fealing,  the  chapter  clerk  obferved  to  the  <leaii 
and  two  of  the  canons^  that  ht^  thought  it  irregular  to  feal  tvo 
leafcs  of  the  fame  premlfles  to  diiferent  perfons,  and  fworethat 
he  afterwards  faw  the  two  Icafes,  with  a  rafure  appearing  in  the 
date,  which  M'as  altered  and  made  to  bear  date  the  12th  of 
November  1739,  inftead  of  the  26th  of  Junr^  and  that  the 
Ieafes  with  thi.s  rafure  were  in  the  hands  of  the  defendant  Sajir\ 
and  afterwards,  in  Augtift  1740,  refealed  at  the  rcqueft  of  Mr, 
SiiUj^s  agent,  he  being  diflatisfied  with  the  ieafe  having  been 
altered.  Dodlor  Clark  the  dean  fworc  he  apprehended  the  tea- 
fon,  inducing  the  defendant  Sayer  to  make  fuch  alteration,  might 
be  to  fccurc  the  whole  fine  paid  on  the  renewal  of  fuch  leafcto 
the  reil  of  ihc  chapter,  exclufive  of  the  plaintiff.  Mr.  Siilam 
his  examination  fwore,  that  about  the  17th  of  Afny^  17391  he 
gave  direclions  to  pay  the  deau  1050  /.  as  a  fine  for  renewing 
the  ieafes,  but  did  not  remcmb::r  it  ever  came  under  his  cont 
dcration  when  or  how  the  dean  and  chapter  fhould  diridc  the 
money,  but  that  he  could  not  but  look  on  it  as  3  depofit  iu  thor 
bands,  for  which  he  was  to  have  new  Ieafes,  as  foon  as  tliinp 
C  47S  1  were  ripe  for  the  execution  and  delivery,  and  that  the  rcafoaot 
his  directing  the  money  to  be  paid  fo  incautioufiy,  wat>  owing  to 
the  preflTing  inflanccs  of  tlij  dL*fendant  S:iyer,  who  frequentlybf 
letters  urged  him,  afs  on  the  part  of  tlie  dean,  to  the  fpcedy  per- 
formance of  tlie  ai;rcemcnt,  or  elfc  that  the  dean  and  chapter 
would  not  think  themfelves  bound  to  Hand  to  it. 

I.ORD    ChAXC:  LT.OR, 

The  general  c/icAion  is,  AVhcihcr  tlie  plainiifT,   as  a  canon 

refuientiary  of  ihc  cliurch  of  oiinift;^  is  inritled  to  a  Ihare  of  the 

fine  of  1050/.  with  tlie  lican  and  other  canons  as  a  nfidentmfj 

ex'ipiug^  and  having  a  right  at  the  lin\c. 

JTo  InicTfrt  c:m         ^^  iwM^  be  admitted  to  be  i!ic  ircncral  rule,  that  where  a  Itafe 

p.ii,  oit  ui  X        is  made  by  ihefc  corporate  bodies  kalcd  iiiulcr  the  common  fcjJ 

turporuir  body     /f^j.  ^^^  intorcll  cau  pafs  our  of  ihcm  at   law,  but  under  ih« 

at  .aw  buMiiiJcr    *  r     i%       i  •      -i     i  i-    •  i        i  t  - 

ihecuiuiiiwu        common   lealj   tney  are    nuitka  to    lUudc  the  money   anfirig 
i'-*i«  from  the  fine  in  equal  proportitjns  amon;:ii  them  in  fomc  cafcs* 

and  in  others,  trie  dean  has  a  double  fhare   to  the  relloftbe 
chapter. 

The  firft  qncflion  is,  when  the  Icafe  was  really  and  effcSuaiiy 
made  in  law  to  Mr.  Stilts^  now  Sir  P ranch  KyUs  Stiles^  theleflce. 
This  is  very  cafily  refolvcd  in  point  of  law  :  to  be  furc  if  wal 
rot  a  fubftantial  eflcclual  Ieafe,  till  fcaled  in  1 740,  for  as  to  the 
fealing  in  i^ y^y  the  day  before  the  plaintiff's  eledion,  it  is  a»^ 
mittcd  atthe  bar  that  was  invalid,  for  want  of  a  furrender  of  the 
old  Ieafes,  or  it  would  have  been  a  ieafe  for  four  lives,  ^^^ 
within  the  difabling  (latutes  ;  and  no  men  in  their  fenfcs  wottl" 
fet  their  feals  to  Ieafes  giving  a  r\^\M  to  twoiliOerent  fctsof  pcrfons 
for  their  lives,  the  fame  day  :  Therefore  they  could  have  no  ap 
prehcnfion  they  had  made  an  cilcclual  Icafc,  and  binding  upo" 
the  body  corporate. 
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As  to  the  altering  the  date  froni  the  26th  of  June  to  the  12th  ^-  Wink.  t. 
Ncvemhtri  it  (hews  plainly  Mr.  Sayer  himfolf  did  not  appre-     **a»«»t©i». 
nd  the  former  were  valid  leafes,  fo  that  they  were  inefleflual 
ft  only  in  point  of  law,  but  even  in  the  apprchenfion  of  the 
rtics  till  1 740,   when  Mr.  Sii/es  the  Icflee  found  out  the  ma- 
gcment  agninll  himfelt,  and  infiftcd  upon  an  effeftual  leafe. 
If  it  was  not  a  fubftantial  Icafe  in  point  of  law,  confidcr  it 
acton  the  fcot  of  equity. 

It  has  been  infiiled,  on  the  part  of  the  defendants,  that  if  there 
as  iuch  an  agreement  in  Alay  and  June  1739,  as  bound  both 
rtics  in  a  court  of  equity,  this  court,  though  executory,  will 
rry  it  into  execution,  and  therefore  is  to  be  confidercJ  as  final 
id  complete  from  that  time.  f  ^^5  ] 

There  are  many  cafes  with  rehtion  to  private  perfons,  where  The  rule  Mt» 
Tccments  have  been  confrlrrcd  as  bindingr,  and  the  court  will  ^^T*"? agree- 
ny  them  into  execution,  but  will  not  hold  generally  as  to  cutionastopru 
jrecments  made  with  aggregate  bodies.  va:c  pcrfor.s. 

Then  thcqueftion  will  be,  what  has  been  done  In  the  prefent  "^'^^^^^^^^ 
fes  on  the  fuic  of  the  plaintiff;  it  is  called  a  depofit  only,  and  gregate  bodk«. 
iihe  fide  of  the  defendants  a  payment,  and  that  the  body  cor- 
)rate  is  bound  by  It. 

Bodies  corporate,  efpecially  eccleftajltcal^  differ  extremely  from  Bodiei corporate, 
ivatcperfons  :  I  do  not  give  any  opinion  on  the  cafe  I  am  going  ^/^^^^  .*i^^*" 
put  i  but  fuppofe  a  body  corporate,  having  a  power,  make  an  extremely  f^ 
preemcnt  for  a  renewal,  and  the  fine  is  paid,  I  will  not  fay  the  privaie  perCojis. 
>UTt  will  not  compel  them  to  execute  a  leafe,  notwithftanding  a 
:w  member  is  introduced  amongft  them,  becaufe,  as  they  had 
power  over  the  legal  eftate,  they  had  a  power  over  the  equi- 
blc;  but  then  there  will  be  a  great  difference  where  the  agree- 
icnt  for  the  contraft  was  not  fixed  and  certain,  but  might  be 
iried,  for  here  was  a  qucftion  between  ihemfelves  how  the 
sntraft  was  to  be  made. 

Sappofe  there  is  an  enhancing  of  the  fine  on  the  delay  of  the 
:nani's  applying  to  renew,  that  will  not  alter  the  right  of  the 
ew  member  as  to  his  proportionable  (liare  of  the  fine  :  I  will 
0  further  ftill ;  fuppofe  the  court  fliould  confidcr  an  agreement 
5  do  an  aft  by  a  dean  and  chapter  as  done,  where  the  dean  and 
bpter  have  full  power  over  tike  revenues,  and  the  tenants  full 
•^^'wcr  to  renew  their  eftates  held  of  tijem,  yet  it  will  prove  no- 
ting in  the  prefent  cafe,  for  that  will  bring  it  to  the  queftion, 
*^hcthcr  this  was  fuch  an  agreement  as  they  were  bound  by. 

lam  of  opinion  this  was  not  a  binding  agreement,  for  it  all 
upended  upon  the  will  of  Mr.  Edwin  the  mortfjagce,  who  was 
'0  party  to  the  agreement. 

Suppofe  a  dean  and  chapter  are  very  reafonable  in  the  fine 
•^y  demand,  and  any  accident  del;iys  the  leafe,  which  has  not 
^  all  happened  fron)  the  fault  of  the  dean  and  chapter,  or  even  ^ 
^^  the  tenant,  but  from  fome  particular  circumflances,  yet  if 
^^  leafe  is  not  completed  till  the  new  member  comes  in,  he 
^^n  have  his  proportion. 

A  blank  was  left  for  the  lives  in  the  leafes  that  were  fealed 
^  t^c  26ih  of  Jutiey  and  the  dean  and  phapter  were  not  obliged 

to 
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Dr.  WivKt  V.  to  accept  of  the  lives  that  fliould  be  named  afterwards,  and  Mr. 
Bamtton.  ^,^y,j  f^yg^  j^g  uiidcrftood  it  as  a  dcpofit  only,  bccaufe  the  dcaa 
and  chapter  mi^ht,  if  they  plea  fed,  difapprove  of  the  lives. 
Where  imort-  »Befides  this,  here  was  Mr.  JlHiui/i  in  the  cafe,  who  had  the 
5c5na°drhap;cr  legal  intiTeft,  and  a  right  to  be  confuhed  as  to  the  furrcndcrof 
Jeafe,  rcfu:*c:i  to  the  old  loalc  ;  for  I  am  of  opinion,  if  he  had  refufcd  to  furren- 
fumndci,  a       ^j^.-   a  court  of  equity  would  not  have  comn;;llctl  him,  as  he  was 

court  of  equity  .  ,  *  ^  '    -  .11  .  .     -.     .  1      .. 

will  not  compel  ''^^i  incumbrancer,  for  he  miglit  have  objected  to  the  lives  pro- 

hiin,forhe  in^y  pofcd,  and  inliilcd  the  lives  in  being  were  better,  or  obliged  the 

in  bcin-^arc'b-t-  t*-*"ii»^W  ^hc  niortgag<;r,  to  have  propoicd  other  lives,  or  redeem 

ter,orobii2cthc  him:  Indeed,  if  it   iiad  been  a  chattel  interell,  and  leafe  for 

tenant,  the  years  only,  it  would  have  been  otlicrwifc,  for  then,  upon  fur- 

J!ro^oit^o?hc°!,  rendering  tlie  old,  in  which  tliere   was  only  a  remainder  ofa 

or  rcdc/m  him  i  term  to  come,  a  new  and.  lon;;:cr  icnn  would  have  been  granted,   I 

othcrwifcitK  ^i,i^]j  ^.^J.  jjj^  advantajro  to  the  movtga^^ce,  as  bcin;»  abetter  ] 

Jiad  b-'tn  achat-    ...  ^  o  o     »  o  \ 

tel  intcrcft,  tor  IcCUHty.  •  ' 

there  the  grjni-  ^Ir.  Edivin  did  not  fuirendcr  the  leafes,  nor  were  any  orden 
*i!IfA?r^'!^^.n  ftntbv  Mr.  tltlUs  for  executing  ncv/  leaics  till  N^v^-mhr  i-rw; 
advantige  to  ihc  the  plamtift  was  Cictted  the  27tU  oi  jufje  bctore,  and  therefore 
mortt^i-ve.  jg  jjKitlcd  to  ;;  fliarc  of  the  Cmc. 

[  *477  ]  Accidents  might  have  happened  in  the  intermediate  time,  of 
deaths  in  thc!  corporate  body,  or  of  ccfilon,  upon  their  being 
preferred,  whlJi  might  have  made  a  majority  of  nev.r  member?; 
ill  that  cafe  it  would  have  beCii  abfurd,  thai  a  minority  Ihould 
h.ive  infifted  the  agrecm-jnt  was  binding,  and  ought  to  have 
been  carried  into  execut!  •■:. 

By  a  letter  of  the  7th  of  ylunrfl^  ^739>  from  Sir  Jd^n  £yAv, 
Mr.  SiiLs*s  father,  to  the  defendant  S/jyiT,  it  appear,,  liiai  it  was 
owing  to  tl)e  mis.'crtune  of  the  mortgagees  refufmg  to  furren- 
dv.v,  the  airair  v.as  ^lot  f:niflied  •,  Sir  johi  Ev/rs  a^iled  for  his 
fon,  and  thcrefure  this  imports  tliat  the  Ion  underftcod  the  pay- 
ment of  the  tliouiand  guineas  to  be  as  a  depiifit  only,  and  had  no 
i  :^nprchenfion  tlie  dean  and  eh.apter  intended  to  divide  it  till  the 

\\\h.[c  contraii^  was  perforr.icd  ;  another  letter  to  S.nvr  of  tlic 
31ft  of  y}-ig!'j}  ^iy)i  has  buon  read,  importing  what  defendant 
caili  an  agreement,  was  not  binding,  but  requires  a  further  agrc;:- 
ment. 

'i'hen  at  \^J^t  time  was  tlie  confent  of  the  leflee,  that  the  dean 
and  chapiefwbuld  divide   it  amont;it  them.?  certainly  not  til! 
.;;^'///  1 740,  and  feems  to  mc  fo  plain,  that  I  am  of  opinion  there 
IS  no^yp|jn;.nt  that  could  bind  riiis  body  corporate  or  leflee 
till  aft^Welurrender,  and  Mr.  Edwin  the  mortgagee's  comin| 
in. 

Taking  it  th  n  c'thcr  in  law  or  equity,  it  is  a  clear  cafe,  tha' 
tl.o  pl.rnuiir  ii  i;. titled  to  his  ihart  of  the  fine. 

iSrlil  it  has  been  fnid,  I  hat  tlitT''  are  iticcrti  prcventttSy  and  a  deal 
J||t  1  ehapicr  therefore  are  jutHficd  in  getting  them  as  foon  z 
a7.*pmr.M  .wi;'i  poiliMc,  an«!  that  the  agreement  with  a  klTcc,  and  payment  of; 
l".  *n 'iT  'f  "\^"d  ^^"^'»  hinds  the  body  corporate  ;  and  if  a  body  corporate  makes  a: 
\''.".  moiiry  i;       agveemtnt  with  a  perfon  to  grant  him  a  leafe,  and  the  money  i 

f:«.i  ,;'i.:;  .^icr-.h-:;  cl"l}:r.  bc-y  vvcK  wui:in7,  a  cr>uit  ofc^uity  v^WX  carry  itinto  cxeculian* 

paid 
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cl,  I  will  not  fay  a  court  of  equity  would  not  carry  it  into  ^f-  Wiuns  t. 
:cution  ;  probably  it  woul.1,  though  fome  of  the  members  of       *»*»ton. 
It  body  were  wanting. 

But  a  dean  and  chapter  ought  to  confidcr  themfclves  as  truf-  a  dean  and 
!S  for  their  fuccelTors,  and  not  fufFcr  any  immediate  advantage  chapter  ought 
themfelves  in  filling  up  vacant  lives,  to  bias  their  minds  in  i^,^'^J^J^\^'' 
king  a  kfler  fine,  to  the  prejudice  of  tJie  fucccffion,  vai.tagc  to  them- 

fclves in  fillinj 
np  vacant  lives,  to, bias  their  minds  in  taking  a  Icfs  Ane,  to  the  prejudice  of  the  fucceflioo. 

They  have  a  trud  repofed  in  them  by  the  crown,  or  by  their  where  the  mat- 
Dundcr,  for  the  benefit  of  tlie  fucccfTion,  as  well  a?  for  them-  lYj  c(KnpU;tt   a 
d?es,  and  they  ought  to  have  the  fuccefhon  principally  in  view,  c(^rt  of  equity 
nd though  where  the  matter  is  fini'fhed  and  complete,  a  court  ^^^r^wtfcrit 
if  equity  cannot  fet  it  afide,  yet  they  would  not  llrain  to  fup-  VouVd  "ot^ftrlin 
lort  fuch  a  contract.  to fuppoit  fuc:i  a 

Upon  tbe  whole,  I  am  of  opinion  the  plaintiff  is  intltled  to  a  ^®'""^* 
ccrtc  for  hU  demand,  and  on  the  circnmftances  of  the  cafe,  to 
b  cofts  from  all  the  defendants  j  and'  his  Lordlliip  decreed  ac- 
}rdingly  ^i)* 

(l)  Reg,  Lib.  B    1746.  fol.  235. 


jfpril  8^  ^747*     Ex  parte  Stratigcways*  Cafe  1 6 1; 

\B511  was  brought  by  Mr.   Stratigeways  againft  his  wife,  (lie 
appeared  in  court   and  dcfired  that   a  guardian  might  be 
Egned  to  put  in  an  anfwer  for  her. 
Lord  Chancei  L0R» 

lam  of  opinion,  that  the  hu  (band's  bringing  a  bill  againft  AhuftaacTi 
nr  is  arimlttinij  her  to  be  a  feme  folc,  and  Ihc  mud  put  in  ;r.i  ^riniingabin 

_  r      1  1     I         1  1  •     n  L-  •  agjiiiit  a  wife, 

ilwer  as  fuch  ;  and  that  he  never  knew  an  mlUiice  oh  appoint-  u  iamirtirg  her 
g  a  guardian  in  this  cafe  (!;•  u>b.:af;m  fJc, 

^  an  J  ihc  niuft  put 

1  *  *'^  ^'^^  aafwer  ai 

(1)    FtJe  Ex  parte  Hal/am ,  ante  2  vol.  50.     Mi//.  PLa^lngs^  95.        fu-h. 


:  unuer 


Jprll  2j  1747.     Ex  parte  Jilalre.        ^^"^  Cafe  162. 

A  Petition  was  preferred,  prayinq;  that  an  infant,  thtfll^^f  Thccourcui 
Tl    a  mortgagee   in  fee,  who   was   likewilo    a  feme  covert,  ihj  ftac.  of 
light  convey  by  fine  under  the  (latute  of  7  Ann.  c.  19.  the  ^..^"n  •  j^n^  thL 
[after  reporting  it  to  be  neceffary.  Kii  „/  T  mc^li^     i 

fioit  likewlfs  a  izmz  covert,  to  kvy  a  nne  under  thegsnetal  words,  thatpcrfons  undci  j^^  fiail iun^K^ 

Lord  Chancellor  fiid,  this  qucftion  came  before  him  foon  after  /-'^-  r*'"'**^*"^ 
e  had  the  fealsj  and  that  he  oonfulrcd  with  Lord  Chief  Iiaron 

(x)  So  Lambe  v.  L^mbey  Barnes  217.     HJ^  Ei:piirtcJZ^/',n^  fnjl,  jj^. 
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rx  Parte       ComynSy  who  tliought  the  court  might  order  an  infant  that  was  x 
^"*'       kxzit  covert  to  levy  a  fine ;  for  the  a£l  is  general,  that  all  pdrfcmi 
under  age  (hall  convey  and  alTure  ;  and  that  as  zfemecwertfH 
full  age  could  not  affiirc,  but  by  fine,  the  court  may  direft  an 
infant  to  convey  in  the  fame  manner  in  the  prefent  cafe.    FMr 
Lcni  Ck'tdf  Barcn  Ccmyfts^s  Rep.  615. 
An  nfiiJavi*^  of         ^n  the  prefent  cafe  there  was  only  an  aflidavit  of  ferrice  on 
fervicc  on  the      the  huiband,  which  his  Lordfliip  did  not  think  fufficient,  but  di- 
*?"^'."^'\'*''^     reeled  it  to  ftand  over  till  the  next  day,  that  counfcl  might  con- 
muft  conffnt  by  fcnt  to  the  prayer  of  the  petition  for  the  huiband  ;  and  the  next 
connfei  to  the     j^y  he  iiiudc  an  Older  according  to  the  prayer  of  the  petition* 

pnyf r  ot  ldc 
petition. 

C?fc  163.  -^;>r/7  10,  1747.     R\  parte  Liitle. 

This  court  can-      A    Petition  to  fupcrfedc  tlie  writ  of  excommunicato  capiendo  after 
X?r  S  A  the  return  day  ^-as  out. 

ot"  the  writ  ot  Mr.  Torke  for  the  petitioner,  cited   i  P.  Jfmj,  435.    Tie 

txcrmmvmcato      j^j^j^  vcrfus  Bwnird^  where  the  court  inclined  to  think,  that  ^ 
for'riic  K^ng'l'     ''^^^^^  ^'^^  ^^^^^  '^^^  '^^^*  ifiued  out  of  this  court,  and  been  brought  ' 
Bench  havs  the    into  the  court  ot  King*s  Bench,  and  there  delivered  to  the  flierifff 
S?''''an'tom°ci  ^^^  ^^^  Y^^  aftually  returned  into  the  King's  Bench,  this  couit^  I 
the  nicri,*ito       on  a  plain  error  appearing,  may  fuperfecj.e  or  qunfli  it  ( x ). 
rtturn  It,  anj  Mr,  Wilbraham^  of  the  other  fide,  cittd  The  King  verfus  fow- 

I^itSVi'l'lift  ^^'-1  S''^^*-  293-  where  it  was  held  by  the  court  of  King's  Bench, 
be  tiicic.  that  a  perfon  in  cuflody,  by  a  writ  of  excommiwicato  capiendo^ 

^  '•/         cannot  go  into  Ch.inccry  for  wfuperfcdens^  becnufc  the  writ  isic- 

i^^v^^-.  ^*<^'^*"*'^turnablc  in  thv  King's  Ucnch,  and  they  in.ty  q'lufii  the  writ,  or 
'  /        y     -'•.   l^Sif  awaril  \\  fuhrrfedeas^  as  they  are  judges  of  the  taufe,  and  have  it 

"' before  them. 

>«'V>  /^-r.^^*^^^^'  -y  He  I  ike  wife  cited  Tri'  }Q^n't'n  verfus  TJ:c  Bipop  of  Sr.  Davifs^ 
^  /^ ^ /^/,./iu<y>    S.;//s  ?94,  where  the  fame  rule  is  down, 
/:,>.^  ■'^•^■''*^'      Lord  Chancki.i.'^r, 

/.',         [  4^^  ]  After  the  return  of  ihe  wilt  01  excunmnnlcat')  capiendo  is  out, 

—  —  thifi  court  cannot,  on  a  petition  to  quafh  the  writ,  do  any  thing 

in  it,  as  tlit-y  hiive  no  authority,  for  the  court  of  King's  Bench 
hnve  the  ec^^nizaiice  of  it,  and  they  can  compel  the  IherifFto  re- 
turn it,  and  you  muil  apply  there  to  quafli  it. 
li" rl":  ■•  vr  hai  If  the  writ  h.id  ilnied  in  tliC  v.ication,  and  had  not  been  yet 
iiji  .^  in  dv  \  i-  returnable  (for  it  mult  be  returncil  on  one  of  the  return  days  in 
^^'rcMa^inh'''-  ^*'*^  tcmi )  this  court  would  have  given  relief,  and  difcharged  the 
rhi^  ,ouii  v.:uii  ptrfpn  out  of  cuftoily. 
h.:v*-  g^vrn  ;«-         'W^  petition  wiis  Girmified. 

Ji^r,  jiid  .if-  * 

fnn -Pit  ct  I  ai-  (;)   n.ii:  Bwh:'j  y,  C.vV/r;,    !    r. /r.  436.  in  note. 
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Kfiight  vcrtus  Lord Plimouti*     April  10,  1747-  Cafe  164. 

\Perfon  who  had  been  appointed  receiver  under  an  order  of  A  receiver  ap- 
this  court  of  Lord  PVtmouth\  cftate,  having  received  the  ^.^irtl^f  ^f,"!' 
m  of  feven  hundred  pounds  and  upwards  in  rents,  did  not  make  good  a  lofs 
ink  it  fafe  to  remit  the  money  to  London^  and  therefore  paid  it  ^*»^**  was  not 
Wiftfmore^  a  confiderable  tradefman  in  Worcejler^  and  took  Slh^of  ^"^(n^ 
Us  of   exchange  from  him    drawn    on   perfons  in  London  \  /or  where  rhe 
r.  Win/more  very  foon  after  becomes  a  bankrupt,  and  there  ["u^^j**"'** 

•^       ,.       .   ^  ,  /.  .  '^  '      .    ^     -       his  hands  are 

u  an    apphcation  to  the  court  lome  time  ago  agamic  the  large,  it  is  a  ne. 
ceiverj   that  he  may  make  good  to  the  eftate  the  loft  that  "^^y  prccau- 
s  happened  ;   Lord  ChanceUor  referred  it  to  a  Mafter  to  in-  ^\^i^^Z 
ire  into  the  fadlj  and  to  ftate  it  with  all  the  circumftances  to  don  rather  than 
:  court.  "'^  Q^«"«- 

It  came  on  to-day    upon  the  Mailer's  report,   and    upon  Wherearecelver 
5  ftate  of   it,    as  certified  by  the   Mafter,  it  appeared  the  w  ™o°ey  ««>. 
«ivcr   did    it  only  for   the    greater  fafety,    as    it    was    a  Lk« wus^fo*"** 
ge  fum  of  money  to  remit  in  fpecie,  and  that  he  had  no  no-  the  fum,  if  he 
t  of  Win/more*^  being  in  declining  circumftances,  who,  till  J** !"  ^^^  ^^ 
reck  before  he  broke,  had  as  great  credit  as  any  perfon  in  he'^^uTfoon"* 

Qrcefter,  after,  it  ihall  noc 


Upon  the  circumftances  of  the  cafe,  his  Lordfliip  faid,  it  *fivfr.**'*'  /A^^ 

tuld  be  very  hard  to  oblige  the  receiver  to  make  good  a  ^^^^  AA^0m  ^        I/)/ 

ich  was  not  owing  to  any  default  of  his,  but  as  the  fum  wasT^^^^^^^^^^  ' 

gc,  it  was  a  neceffary  precaution  to  remit  it  by  bills,  rather  A      '^^^mv'^^f^ 

in  in  fpecie,  and  at  the  time  the  money  was  paid  to  Wlnf^  .04^^  '^'  ^^^^,^ 

r/,   he  had  no  reafon  to  doubt  its  being  lodged  in  a  fafe   J'  ^'^--  '  '  ' 

id,  and  therefore  indemnified  the  receiver  in  the  a£l  he  had 

(ic  (2).  [  481  ] 

But  faid,  at  the  fame  time,  he  would  not  lay  it  down  generally,  Butifthemonef 

t  the  court  will  indemnify  a  receiver  appointed  by  them,  if  it  hi*j?wiUb/df-^^ 

uld  appear  he  had  been  guilty  of  any  fraud  or  collufion  in  a  fauit^and  placing 

DfaclioflH\)f  this  kind,  and  that  the  money  was  loft  by  his  *J  *"  ^***^  ^ 

!ful  default,  and  placing  it  in  what  he  knew  at  the  time  to  be  to^bran  imVro^* 

improper  hand  \  for  he  (hould  then  be  of  opinion,  the  court,  per  hind,  the 

ie  is  an  officer  appointed  by  them,  wauld  oblige  him  to  anfwcr  ^**"^  "f^^^  °**^**J* 

,    -  rf  1  '  ^  a  receiver  to  an - 

:  lofs  out  01  his  0>yn  pocket.  fwer  the  lofs  out 

of  his  own  pocket 

[l)  Beaucbamp  v.  Silverloek,    2  Cha.  the  ballance  in  his  hands,  the  fgm   of 

)•    9.       Horjley  v.    Cbaloner,    z  Vcf,  785/.   being  money,  which  at  prefcnt 

Ex  parte Bclcbio'iAmh.zx^.  Contra  cannot  be  had  out  of  the  eftate  of  the 

Srr  ▼.  Bickerjion^  ^Bac.  Ah.  ^o\,pL\2.  faid  Mr.  H^mfmore,     Rf\^.  Lib,  A.  1 746, 

2}  His  Lordihip  ordered,   that  the  fol.  365. 
receiver  ihould  be  allowed  ouc  of 

7oh.  III.  F  f 
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Cafe  165.  -/f/ri/ II,  1747.     Ex  parte  Ann^ey^ 

Lord  Chancbllor, 

THERE  is  no  privilege  of  peerage  in  frcUnJ  in  the  cafe 
of  wade  -,  quere  as  lo  England* 


Cafe  t66.    Blouni  yerfus  Doughty ^  Ter(pt  Ataria  Slouni^  and  Martha  Bbuni^ 

and  others y  May  4,  1747. 


il      r  ISTER  Blount^  the  plaintifPs  grandfather,  by  deed  of  the 
l^    '^  15  th  of  May  1 7 10,  reciting  a  fettlement  wherein  was  con- 


The  cottrt  will 
noC  decerimne 
bonds  to  be  vo>  ^  ,       .  — 

iantary»  if  tbey   tatncd  a  power  for  him  to  charge  the  manors,  Cs't*.  thereby  fet- 

S/***'*di*S*'     tied,  with  any  fum  not  exceeding  two  thouHmd  pounds,  demifed 

Urn  given  for      to  Englefield  and  Libb  the  manor  of  Maple^Durhamy  (ffc,  to  hold 

thcm^  but  if      to  them,  their  executors,  ^c,  from  the  day  of  his  death  for 

^xi^cntutd'^  w/irfy-mw  jk-ar/,  on  trufl  to  raifc  two  thoufand  pounds,  and  pay 

Into  without  anT  the  fame  to  the  defendants  Terefa  Ataria  Blount ^  and  Martha 

circumftanccof    Blount^  thc  plaintiff's  aunts,  as  an  addition  to  their  fortune,  in 

heid^to'be  mi"  n^^nner  following,  videlicet^  In  cafe  one  or  both  of  them  married, 

for  a  valuable      then  to  pay  to  one  or  both  of  them  fo  marrying  one  thoufand 

coaftderatioa.      pounds  a-picce,  within  fix  months  after  their  marriage  j  and  if 

both  died  before  marriage,  then  to  fuch  perfon  as  at  the  death 

of  the  furvivor  fliould  be  iutitled  to   the  inheritance  of  the 

premifles. 

Lijler  Blounihy  his  will, dated  the  15th  of  Aiay  1710,  "  gave 
'Mhe  defendants  Tere/a  and  Martha  1^60 1*  a  piece,  TO  be 
**  raifed  out  of  his  pcrfonal  cftate,  (except  plate,  piftorcs, 
^'  colleftion  of  horns  and  houfliold  goods),  and  to  be  paid  to 
*'  them  within  twelve  motiths  after  his  deceafe^  with  intcreft  at 
''  five  per  cent,  from  his  death,  and  after  other  legacies  and  debts 
**  paid,  gave  the  refidue  of  his  perfonal  eftate  (except  as  aforc- 
*•  faid)  to  thc  defendants  equally  between  them,  and  Ukewife  hy 
**  his  will  requefied  bis  fon  Michael  Blount,  then  an  infant  about 
**  tin  age  of  fevtnteen  \  that  when  he  married  he  would  give  defend" 
•*  ants  om  thoufand  pounds  a-piece^Jix  months  after  they  fhould  he 
**  married^  and  likewife  gave  all  the  excepted  plate,  J5*r.  to 
**  Michael  Blount^  he  paying  for  the  fame  within  twelve  months 
**  after  his  marriage,  or  age  of  twenty-one,  one  thoufand  pounds 
<^  to  thefe  defendants  as  an  addition  to  their  fortune,  and  made 
<<  Henry  EnglefieU  and  Martha  Blount,  dcknd»xit^s  m^her,  exe« 
«*  cutors." 

Li/ler  Blount  died  June  10,  1 710,  after  whofe  death  Atichael 
blount^  the  only  fon  and  heir  of  Lifter^  by  a  recovery,  barred 
the  entail  in  his  father's  marriage  fettlement,  and  thereby  became 
intitled  to^aii  edace  ii\  fee  in  the  prcmiiTeSi  fubje£t  to  2000/. 

,  ad^ti^nal 
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1747.    Ex  parte  Ann^e^i 


7 

rivUege  of  peen^  in  lirtknik  lit  oil 
as  to  England, 


TerUfi  Maria  BUunl,  aai  iM»  ^ 
atbers,  Maj  4, 1747' 

the  plaintiff's gnnd&Aer.bfW''^ 
9,  reciting  a  fettlein<ntwi»ereinw» 
M  to  charge  the  manors,  ^c.  tW«» 
■  exceeding  two thou&nd pounds,** 

,rs,  iic.  from  the  day  of  bttda4& 
aft  to  raife  two  thoufand  pound.,  fflif 

.unts,  as  an  addition  to  thetf  fort*: 

Slncafeoneorbotbofthtm^ 
XthofthemfomarfyiflgonettoJ 

„  fix  months  after  their  mamap;  »• 

r;aS..T.cntof.chperfcn««^^ 

r  Untitled  to  the  inhent^ce  rf- 

VdMatedthC-Aof^^g;;^ 


i 


in  the  Time  of  Lord  Chancellor  Hard 

additional  portion  fecured  by  the  deed  of  the 
1710  (i). 

•*  By  articles  of  agreement  of  the  loth  of  June  \ 

<*  Terefa  and  Martha  Blount  oi  the  firft  part,  Mic 

•*  the  fecondt  and  the  executors  of  Lijler  Blour 

**  third,  reciting  the  will  as  above,  and  that  Mii 

*^  ling  to  accept  the  plate,  pi£bures,  (5*^.  at  the 

*'  thoufand  pounds,  and  that  the  whole  amount 

**  defendants  Terf/a  and   Martha  were  to  have 

<*  maintenance  whilft  they  continued  fmgle,  wouk 

•*  93^  /•  8/,  9 J.  a-piece,  which  was  conceived  tc 

'*  to  maintain  them  according  to  their  birth,  whicl 

**  to  the  looo  A  a*piece  fecured  by  their  father's  fettl 

*'  make  their  whole  fortunes,  in  cafe  they  married, : 

'M931  /•  8/.  pt/.  each;  and  further  reciting  that 

<'  ing  attained  his  age  of  tweiity-one,  out  ox  brotl 

*'  afie£libn,  was  refolved  to  augment  their  fortune 

<<  nefTed,  that  for  fettling  all  controverfies  betwee 

"  and  fecuring  to  the  defendants  a  competent  main' 

*'  fingle,    and   portions   in  cafe  of  marriage ;    tl 

^*  covenanted  with    the   executors   of  Li/l€r.  B, 

*^  ihould  be  lawful  for  them  to  pay  the  monc 

"  mained  in    their  hands,  of  Lifiir^B  perfonal  e 

^*  chaelf    and  deliver  to  him  the  reft   of  the   p 

"  undifpofed  of,    and   to   make  over    all  the  ^ri 

*'  tereft  of  the  defendants  in  the  fame  for  his  ufe 

•  *'  and  that  the  defendants  would  execute  to  the 

•*  general  releafe  of  all  their  demands  by  virtue  of  1 

f  *  in  confequence  thereof,  Alichael  covenanted  wit 

**  ants  ?Vr^  and  Martha^  that  he,  his  heirs,  exe 

<<  miniftrators  would,  upon  the  defendants  execi 

*^  leafe,  give  to  thefe  defendants  two  feveral  bonds 

*' of  4000/.   for  payment  of  1025/.  ^^  ^^^^  ^ 

**  executors,  lie.  on  the  25th  of  March  next   (* 

"  cordingly  paid  to  the  defendants)^  and  alfo  fifty  po 

••  each  of  them,  clear  of  taxei*,  half-yearly,  fo  loi^ 

<*  tinued  unmarried  \  and  alfo  to  pay  to  the  defc 


(1)  Michael  Bhunt^  by  his  marriage  fettled  e 

ff  ttlemcnt  in  1 7 1 5 » conveys  psrr  of  thefe  raifmg  fo 

lands  to  the  ufe  of  hionfelf  for  life,  re-  cclTary  to'j 

mainder  as  to  a  rent-charge  for  his  wife  in  refpefbii 

/or  life,  remainder  to  his  firft  and  other  thai  the pri 

iTons,  ^c,\  he  alfo  fettles  certain  other  u>  hie 

premifes  for  the  term  of  200  years,  re-  /aid  20a 

mainder  to'himfelf  in  fee.    The  trufts  of  for  himfis 

the  term  were  in  the  firft  place  to  permit'  he  would 

Michael  to  receive  the  rents  fo  long  as  /hould  bei 

the  rent-charge  (hould  be  paid,  and  ia  creates  a.' 

iicfavlt  of  payment  thereof  by  rcafon  of  ment  of 

Ue  charge  of  the  f^id  soooV.  upon  the  he  had 


Ff  » 
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BtouMT  V.     cc  tivcly  the  further  fam  of  looo  /.  within  fix  months  after  Aar 
Doughty,      c;  yefpeQive  marriage,  over  and   above  the    i ooo  A  fccurcd  tO 
"  them  by  tlie  deed  of  the  15th  of  May  1710." 

Tcrefa  and  Martha  did  afterivards  give  a  reltafe  U  the  exe* 
cutors. 
[  483  ]  And  Michael  <\\dy  by  two  bonds  dated  the  7th  of  Afay  17161 

bind  himfclf,  his  heirs,  fcs'r.  in  the  penalty  of  aooo  /.  condi- 
tioned to  pay  to  each  of  his  fifters  50  /.  a  year  without  dedu£tioii 
whilft  fingle,  and  to  each  of  them,  their  executors^  (ffc.  icoo/. 
fix  months  after  their  refpeftivc  marriages  ( i ). 

Michael  was  at  his  death  indebted  in  above  4000/.  by  bond 
and  otherwife. 

The  bill  was  brought  by  the  fon  of  Michael,  that  the  2000  /• 
provided  for  Terefa  and  Martha  Blount  may  be  raifed  out  of  the 
perfonal  and  real  aflets  of  Michael^  and  paid  purfuant  to  the 
trufts  of  the  deed  of  the  15th  of  May^  i7io>  and  that  the  re- 
mainder of  tlie  ninety-nine  years  term  in  the  truftcftate  might  be 
aifigned  to  attend  the  inheritance. 

At  the  hearing  of  the  caufe  it  was  decreed,  that  it  be  re- 
ferred to  a  Maftcr  to  take  an  account  of  tlie  perfonal  eftate  of 
Michaely  and  to  fummon  his  creditors,  and  to  ftatc  the  fcvcTal 
incumbrances  and  debts,  and  referved  the  confideration  as  to  the 
fatisfaftion  of  the  fcvcral  debts  and  incumbrances^  till  after  the 
report. 

It  came  on  now  upon  the  Mafter*s  report,  by  which  it  ap- 
pears that  there  were  a  great  number  of  bond  creditors  of  Aficbael 
Blount^  fubfcquent  in  time  to  tlie  bonds  given  by  him  to  terefa 
and  Martha  Blount. 

The  principal  queflion  was,  Whether  the  bonds  to  Terefa  and 
Miirlha  are  voluntary,  and  to  be  poftponed  to  juft  debts. 

Mr.  Solicitor  general  for  the  defendant  cited  Bell  vcrfus  Smtt^ 
7.  Li*nK  70.  and  Neivjhud  verfus  SeaiLy  February  20,  1737,  be- 
fore Lord  Hardwiike  {2),  and  the  cafe  o^  DcHor  IToung  and  the 
iruflces  of  the  Lite  Duke  fWhart'M  and  feme  of  his  bond  crcditGn,  alfo 
before  Lord  Hard^iviche  (3). 

LoKD    ClIANCULI.OR, 

The  quellion  is,  Whether  the  two  bonds  of  the  7lh  of  Aftr 
1716,  from  Miihcul  Blount,  were  voluntary,  or  for  a  valuable 
confideration. 

If  to  he  confidcred  as  merely  voluntary  bonds,  then  they  are 
within  the  cafe  of  Jones  verfus  Powell^  before  Lord  Harcsurt, 
Eq.  Cjf.  /fbr,  84.  andoug!it  to  be  poftoned  to  all  debts  (4). 

If  for  a  v;ilual)le  confideration,  then  they  mull  be  allowed  to 
come  in  with  the  bond  creditors  of  Michael. 

I  am  of  opinion  they  are  not  mere  voluntary  bonds* 

(i)  Thefe  bondt  were  given  to  fecurc  (2)  Ante  1  vol.  263   S.  C. 

the  funis  of  1000/,  and  1000/.  purfuant  (3)  yi'^^  2  vol.  1^2.  S.C. 

10  tlie  articles  of  jfune    171.^.  ov-rand  (4)  RamfJcn  V.  jachfan^    ante   I  vol. 


a'jove  the  fuin  of*  2000/.  lecurcd  by  tho      294 
deed  of  the  i^  th  JL^j,  1715 


It 


Tn  the  Time  of  Lord  Chancellor  Hardwickb.  484 

It  would  be  extremely  dangerous  for  the  court  to  determine  Biocnt  v, 
them  10  be  voluntary;  if  they  arc  not  adequate,  or  tally  ex-  Dcughty. 
aftly  with  the  fum  given  for  them,  the  court  has  not  meafured 
the  confideration  of  debts  of  this  kind  by  exa£l  rules  of  propor- 
tion  of  value,  nor  does  it  require  that  the  confideration  (hould 
be  commenfurate  to  the  value  of  the  eftiitc  ;  but  if  fuch  a 
contract  was  fairely  entered  into  without  any  circumftance  of 
fraud,  then  it  has  been  lield  as  made  for  a  valuable  confideration  : 
I  was  of  that  opinion  in  Newjlead  verfus  Searifj  and  in  Doflor 
Touffg's  cafe. 

Here  was  a  requeft  Hkewifc  by  the  father  of  Michael  to  Whcrr  a  father 
make  good  the  father's  will,  and  if  a  bare  requeft  only,  would  malccs  a  will, 
have  been  a  ftrong  circumftance  in  favour  of  the  defendants  •,  i,"gVhe'^\'u^cfcu^ 
but  where  a  father  makes  a  will,  and  is  confidering  the  parti-  lawofliiscftatc, 
culars  and  fituation  of  the  eftate,  and  gives  a  lejjacy  to  the  foii  g'7"  *  if  g-^cy  to 
and  defires  he  will  do  an  aft  for  tlie  benefit  of  his  fitters,  this  hcwmd*jn*aa 
to  be  fure  does  amount  to  an  obligation  upon    the  fon  as  far  for  his  nfter's 

his 


as  the  value  of  the  father's  eftate  extends;  and  in  many  cafes  ^^^'^^^>   "^^ 

/>ii  n  1  iri  i'r#\       amounts  to  a 


an 


a  requeft  has  been  conftrued  to  amount  to  an  abfolute  devife  ( i ).    ©biig  ition  upoa 

the  Ibn,  as  far 
as  the  value  of  the  father's  eftate  extends. 

If  the  fon  taking  a  benefit  from  the  father's  will,  promifes  to  Where  a  fon 
nake  it  good,  this  may  be  a  valuable  confideration  for  a  bond  or  atl^'bt  ^ fath^'i 
'cttlement,  and  would  not  be  fraudulent ;  and  this  was  a  very  will,  promifci. 
Irong  ingredient  in  the  cafe  of  Mr.  Thynn  of  Egham^  where  the  ^0  ^jke  icgood, 
:ourt  decreed  againft  the  fon,  as  he  had  declared  that  he  would  Caiuabirconfidc- 
De  only  an  executor  in  truft  for  her  under  the  father's  will.  Eq.  x*  io-i  for  a 
Caf.  Abr.  38c.  I  Vcrn.  296,  '::tL%'Z^ 

lent. 

It  has  been  objccled  here,  that  the  fon  was  under  age  at  the 
time  of  the  will,  and  at  the  death  of  the  tcftator. 

But  if,  after  coming  of  age,  he  thought  fit  to  renew  that  pro-  f, J"'^]^'^^  "a"^' 
mife,  the  promife  under  age  maybe  a  confideration  for  a  promife  '^^.^^  eraiionfor 
when  of  age,  and  has  been  fo  held  at  common  law  (2).  a  promiic  when 

But  I  go  further,  and,  even  abllradcd   from  this,  think  it  a  **'  •*^*' 
good  confideration:  The  fitter  took  a  bond  inlir-ad  of  ready  mo- 
ney, for  they  were  intitlcd  to  have  received  above  450/.    a-piece, 
and  might  then  have  improved  that  fum,  in  the  funtis,  and  in  this 
length  of  time  made  it  confiderable. 

Nobody  can  tell  like  wife  how  far  the  undertaking  of  the  bro- 
ther to  perform  the  promife  might  create  a  f;icility  in  the  fifters 
in  taking  the  account  of  Lijltr  Blouf.fs  eftate. 

They  were  alfo  intitled  on  the  delivery  of  a  fpcclfick  legacy 
X)  Michael^  to  a  farther  fum,  valued  by  the  tcllator  at  a  thou- 
sand pounds. 

They  likewifc  confented   the  refiduc  (liould  be   paid  over  to     [  485  ] 
Michaeiy  and  take  his  bond,  his  pcrloiial  Iccurity  for  payment  of 
the  money. 

(i)  Viiii  the  note  to  Harding  v.  Glyn,  (2>  J^fde  Brooke  v.  Galh\   ante  2  vol. 

WMte  I  -vol.  470.  34-  ^f^if'^  V.  FrtNch^  ibid.  245. 

^  Ffj  This. 
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BlovvtTt.        This  was  a  confidcration,  and  a  very  material  one;  it  viti 

''*"^^'     great  prejudice  to  them  to  lofe  the  immediate  payment  (^tbc 

money,  and  as  great   an  advantage  to  Michael  co  have  it  in  lus 

hands ;  a  releafe  bcfides  was  given  by  the  defendants  to  the  ex* 

ccutors  of  LiJItr  Bhunt, 

AH  thefe  things  complicated  together  make  a  good  confide* 

ration,  for  it  is  an  intire  contra£l,  and  muft  be  taken  together} 

and  I  cannot  divide  it,  for  no  body  can  fay  the  fifters  woidd  bve 

permitted  the  brother  to  retain  this  thoufand  pound,  unle&he 

had  agreed  to  perform  the  promife. 

Where  the  covrt      The  determination  I  (hall  make  will  not  be  liable  to  thein-^ 

ftei  a  coniidtia-  convenience  fuggefted   by   the  counfcl  for   the  creditors  5  for 

whV!i  view  to*    whenever  the  court  (hall  fee  a  confidcration  is  made  up,  wiibi 

derVaud  creji-    vicw  to  dcfraud  Creditors,  the  court  will  lean  againft  it,  aod 

tois,  ihey  will   reducc  it  to  what  is  juft  and  equitable:  But  there  is  no  fuchin- 

reduce  It  to  what  i-^-irr  i 

is  juft  and  ecjui-  g^cdicnt  m  the  prcfent  cafe*  ' 

itWo.  2  Lev*  70.  is  a  very  ftreng  cafe  j  there  a  feme  cfvert  joiniis 

an  alienation  of  her  jointure,  and  had  another  made  the  (ame 
day  without  precedent  articles  or  agreement ;  and  it  was  heldbf 
Haie^  and  the  whole  court,  not  to  be  fraudulent  againft  pv- 
chafcrs. 

To  be  furc,  where  there  is  any  fymptom  of  fraud,  and  done 
with  an  intention  to  cover  fomething  againft  creditors,  the  court 
will  not  fufFcr  it  to  prevail;  but  as  this  tranfaAion  isclearof 
any  fuch  imputation,  I  am  of  opinion  the  two  ladies  Mn^ 
Terefa  and  Mrs.  Martha  Blount  are  to  be  confidercd  as  bond 
^    creditors  for  a  valuable  confidcration,  for  tlie  whole  fum  (i). 

(ij  His   lordfliip  declared,   that   the  faid   trud  edate  to  receive  a  fatisfafiioi 

plain  tilt*  is    not   entitled   to  any  fpeciiic  for  To  much  of  the  faid   2000/.  and  ii- 

lien  on  the  trull  of  the  fdid  trrm  uf  200  terell  as  iliould  hefcumito  he  the  propff' 

years  created  by  the  faid  marriage  fettle-  tioti  to  be  borne  by  the  iettled  eftaif:aBd 

jnenr,  to  exonerate  the  iix^/rttltd  tjiate  his  lordfhip  declared  that  the  fiiid  bddi 

from  its  pioportion  of  the  charge  oMhe  of  the  7thofit£7^   1716,    arenotiobc 

faid  2CC0/.   created   by   the  faid    Llfltr  confideredasr^/vn/^ry  bonds,  but  as  bends 

Blfiuni ;  bui  he  is  eniiiitlcd  to  come  in  as  for  a  valuable  cofifiiieration.    Rtg.  IH»  A. 

a  criditcr,  hy  virtac  of  the  cevenanf  con-  1746.  fol.  614^ 
lained  in  the  faid  fettlemenc  upon   the 

Cafci67,  Enfer  tenn,  May  6,   1747. 

Lord  Cijancfi.lor, 
If  a  defendant  by  T  T  is  not  a  fulFicient  inducement  to  the  court,  todiflblveis 
hc'l^Tne""'''  1  i"Ju»<^^io"  for  flaying  waftc,  that  the  defendant  in  his  an- 
wjftebtfore  the  fwcr  fwcnrs,  he  has  not  committed  any  wade  fmce  the  filing^ 
filing  G»  J  b.ii,  the  bill,  for  as  he  admits  that  he  has  done  wade  before,  the 
L  h*:>!commiu  ^^^"'^^  ^^^^  prcfumc  he  may  do  further  wafte:  the  injunfli* 
ted  none  fince,    therefore  mud  be  continued  ( i  )• 

ytz  that  it  coc 

fuftcient  to  'uxiiu$e  the  c«urt  to  diflblvc  the  injun^ioju 

(1)  yi^e  Gi^fin  v.  Smith  ante  z  vol.  x8a.     Rcbinfm  v.  Uttw.  ante  200.  sote. 


S'xd  mad  Dctcnnlnrf 

i,^aad  a  wcrj  material  ok;  « m 

>  Icic  the  immediate  papenr  of i 

s^rancage  to  Alichaehohmn 

as  given   by  dwdcfcndawsiDtlKcj 

*atcd  togrthcr  make  a  jooJ  coS- 
cxmtracly  and  muft  be  taken  toRtk; 

DO  body  can  iay  tic  fillers  wwUbi 

retain  this  thotifafld  pound)  sflldik 
:  inonufe. 

ihaU  make  will  not  be  liable  to  tixl:^ 
3y  tlie  coonfcl  for  the  creditoRiit 
A  fee  a  coofidcration  is  made  ap,  m 
yrs,  the  court  will  leao  againli^al 

and  equitable :  But  there  is  no  tdf 
ife. 

Ilr#ogcafe;  ihat^fmctofrt'fki 
aturc,  and  had  anotber  made  tkta 
trticles  or  agreement ;  and  it  was  kUf 
»ttrt,  not  to  be  firaudolent  ipoJl* 

here  IS  any  fymptcm  of  fraud,  andte 
fcr  forocihing  againft  creditors,  tkoii; 
Dtctail ;  but  as  this  ninfafliafl«cte« 
I  am  of  opinion  the  m  ladieiJk 
iba  Bhufitixc  to  be  confided  Mte 
c  confidcration,  for  the  whole  (m  (i). 

faid  trofteftate  to  receive  J  fi«^ 
forfomucbofrhefaidiooo/.io^* 

„reftasihoaldbeW/*fc;i;P;^: 
UOfltobebon>ebytberenWeli.2 
j,i,  lordlhlp  declared  thatthe6i^ 

eoBfidereda3i;*&^^bon^^f^jT 

1746.foI.614* 
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XORf  *  M  ♦!!«  court,  to  ii"!**^ 

e  be  n'*; " 
ontinued(^> 


in  the  Time  of  Lord  Chancellor  Hai 

Where  acaufe  is  abated  by  the  death  of  a  de 
tifF  is  not  obliged  to  bring  a  bill  of  revivor,  1 
bill»  becaufe  the  plaintiff  may  think  perhaps, 
better  cafe  than  by  the  firft  bill     VifU  i  Ver. 
this  rule  is  laid  down. 


(0  Speucer  V.  ff^ray.  S.  C 
Rtdout  verfus  Pa'm^  May  9,   1 


^i 


«  jylchard  Pain,  the  plaintiff  Erizaheth\  fii 
"  -**-  his  will  on  the  fourth  day  of  Jugu, 
"  therein  reciting,  that  he  had  already  fettled 
'^  farm,  and  lands  in  Ovbigdcane^  in  jointure  01 
*<  his  then  wife,  and  that  in  cafe  he  ihould  die 
^  fi*fficient  for  her  to  live  hfpitabiy  upon,  did  1: 
^*  tlic  plaintiff  Elizabeth  one  moiety  of  the  ot 
"  fettled  on  jointure  to  her,  for  life,  and  al 
•*  his  manfion-houfe  with  the  out-houfes,  Vd 
'*  dwelt  in  Letvesj  and  alfo  a  fmall  parcel  of  B 

^le  executrix.'*  The  Mn)rds,  together  tvitb  my  real  efiate  (i 
mtwitb/fandu!^  tbij  art  accompanied  with  tbe  wwdtf  goodsf 

( I )  The  word  eflate  in  a  %viii,  getierally  But  wl 

fpeaking,  not  only  paffes  the  ]and.s  but  evident 

the  legator's  ijf/^/Y^  in  thofe  lands.  Thus  devifc^ 

a  devife  of  an  eflace  in  or  at  B,  or  a  ge-  ccdator 

neral  devife  of  all  the  teftator's  real  ef-  in  the  i 

tatc,  wjll  carry  t\ic  fee -Jimple  ;  if  he  has  ply  to  1 

fo  great  an  intcreil  therein.  Cole  v.  Ra<W'  ral  devi 

liitfi^/tf  1  Salk*  234.    BritlgvMter  v.  Baltcn,  (hall  en 

ibid*  2  5  6,    Muny  v,  H^tfie^  2  /Vvr-  564.  v.  Bt<k 

Prtc,  dm,  2^4.  Batry  v.  Ee/gnvoiih,  2  P.  V.    Ja: 

W.  5a  ;.  Tatmcr  v.  Mor/e,  Co.  temp.  Talb.  Blight, 

2^4.  Tujhal  v.  Pagi^  ante  2  vol.  38.  Ri-  268.   G 

doui  v.    Pain^  fopra,   Goou*iuitt   v.    Good-  Frogmot 

vjtv,  I  Fef,  228.  Bailif  v.  Ga/e,  2  ^1/  48,  tho'  ihc 

Macaree   v.    Tail,  Amh,    1 8 1 .  HAJ/aJI  v.  and     />« 

Marten^  I  Term  Rep.  411.   Tho*  the  in-  Beachcr 

trodu^Wy  wordsof  a  will;  *'  as  to  all  my  Jtny  i  h 

**  wordty  eftate,**  &c,  is  a  ftrong  circum-  2638.  i 

ftance  connefled  with  other  words  to  ex-  656.  Tti 

plain  a  teftator's  intention  of  enlarging  a  Airs^  4  j 

particular  c State,  or' palling  the  fce»  jr  joined  t 

cafes  where  he   has  not  ufed  words  of.  which 

limitaiJea  or  the  word  edace  as  applied  he  meai 

dire^ly  to  that  particular  devife,  yet  fuch  propert; 

.introdudory  words  will  not  alone  be  fuf-  the  intr 

£cient.  Derm  v.  Gnjkm^  Coiiyp,  657.  660.  jnteltac 

Loveaercs  v.  Blighty   ibid.    3  56,  Right  v.  H^ilkin/i 

kujffell,   Dougl.  T^z.  cited  Roe  v,  Boultoti^  449^" 

ibiel,  cited  Right  v.  Sidebotham,  ibid.  730.  Grav/h/t 

Frogmorfn    v.    IVright,    3     ;f7^    414,  y.  GW^, 
Goodright  V.  Stocjtei^   5    2ir;»i   ^/'a.    i;^. 

Ff  4 
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RrDouTv.  «  for  her  life,  and  did  by  his  will  give  to  his  fiftcr  Marj  Tcin 
Pai«.  k  ^nQ^  Mary  Jones)  the  other  moiety  of  the  unfettled  moiety 
•«  of  Ovingdeane^  and  after  the  death  of  the  furvivor  of  Elka* 
<<  beth  and  Mary  to  truftees,  to  the  ufe  of  his  brother  Robert 
"  Pain  for  life,  with  remainder  to  the  heir  male  oi  the  body  of 
**  Robert^  remainder  to  Thomas  Paifij  remainder  to  the  heirs 
'*  male  of  his  body,  remainder  to  the  tcftator's  own  right  heirs : 
**  he  likewifc  gave  the  manor  of  Gravely  farm,  and  Wildgoofe 
•*  land,  parcel  of  the  fame,  to  Robert  and  his  heirs,  charged 
*•  with  legacies ;  he  further  gave  to  Robert  Pain^  the  reputed 
•*  manor  of  Redhally  Redhail  farm,  and  nevjjarm^  parcel  of  Red^ 
*'  hall^  and  the  heirs  male  of  his  body,  and  a  farin  called  Bur^ 
^^Jlall  in  Surrey  to  his  fitter  Mary  and  her  heirs,  and  two  farms 
••  in  Hanney  and  Laughton  in  Sujfex^  to  his  brother  Thomas 
"  Pain  and  his  heirs  male  ;  and  for  want  of  heirs  inalc  of  either 
"  Robert  or  Thomas^  then  he  gives  the  laft  mentioned  prcmilTcs 
**  in  truft  for  his  own  right  heirs,  and  all  the  refiy  reftdue  and  re- 
•*  maitider  of  his  goods^  chattels^  and  perfonal  ejlate^  together  tulth 
**  his  real  eftate^  not  herein  before  devifedy  he  gives  to  the  plaintiff 
**  Elizabeth^  nvhom  he  appointed  file  executrixm* 

The  teftator  died  on  the  17th  of  January  1733,  without 
making  any  other  devife  or  difpofition  of  his  real  eftate,  and  at 
the  time  of  his  death  was  feifed  of  the  advowfon  of  Ovingdean^ 
and  the  fourth  part  of  a  wharf  called  Sabs-Key  in  London,  which 
eftates  are  not  mentioned  in  the  will,  nor  devifed  fpecificaJIy  to 
any  perfon. 

The  teftator  not  leaving  perfonal  aflets  behind  him  fafficient 
for  payment  of  his  debts,  and  feveral  difputes  arifing  between 
the  plaintiff  Elizabeth,  and  Robert,  Thomas,  and  Mary  Pain, 
C  487  ]  ^ouc^^ng  ^^  ^^^  ^"^  ^^  '^^  ^^^  perfonal  eftate  of  the  teftator, 
the  plaintiff  Elizabeth  and  the  defendants  agreed  to  refer  all  mat- 
ters in  difference  to  the  determination  of  Mr.  Newdigate  and  Mr. 
Staples,  and  the  plaintiff  and  the  defendants  did,  by  feveral  bonds 
dated  the  6th  of  June  1735,  bind  themfelves  in  the  fum  of  one 
thoufand  pounds  each,  to  abide  the  award  of  Mr.  Newdigate  and 
Mr.  Staples. 

In  purfuance  of  the  fubmiffion,  the  arbitrators  made  their 
award  on  the  17th  of  QElober  1735,  and  reciting  that  the  perfon- 
al eftate  of  the  teftator  fell  fliort  five  hundred  and  ten  pounds  fix 
fhillings  and  fixpence  to  pay  his  debts,  awarded  the  deficient 
fum  to  be  paid  by  the  plaintiff  and  the  defendants  in  proportion 
to  the  value  of  their  feveral  freehold  eftates,  which  came  refpcc- 
^  tively  to  them  on  the  teftator's  death,  either  by  defcent  or  de- 
vife ;  and  did  further  aiuard  with  the  like  conjent  of  all  parties,  that 
one  or  more  fine  or  fines,  recovery  or  recoveries,  fbould  he  levied  and 
fuffered  of  the  luhole  eflate  of  Richard  Pain  the  tefiator,  as  focn  as  cori' 
veniently  might  be  j  and  that  all  or  any  of  the  parties  flioukl  join 
in  the  fame»  as  counfel  flioukl  dircft,  and  that  a  deed  to  lead  the 
u/ej  thereof  Qiould  be  .  executed  by  fuch  parties,  to  confirm  the 
faid  eftates  in  the  fame  manner  as  ihe  fame  were  given  by  the 
will  of  Richard  Pain^  at  the  proportionable  expence  of  the 
parties. 

Br 
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Icafc  and  releafe  of  the  19th  and  20th  of  May  1737,  tc-  Rit)oixTw. 
5  the  will,  the  differences  between  the  parties,  the  arbitra-  J^^ik. 
aonds  and  the  award,  it  is  by  the  faid  indenture  witnefled, 
for  the  better  performing  the  award,  and  efFe£ling  the  pur- 
\  fubmitted  thereto  by  the  faid  parties,  and  in  conGderation 
re  (hillings  a-piece  paid  by  Nathaniel  Trayton  to  the  plaintiff 
firtA,  and  Robert^  Thomas^  and  Alary  Faitiy  they  did  grant 
releafe  to  Trayton  and  his  heirs,  all  the  eftatcs  before  men- 
id,  of  which  Richard  Paitiy  Efq;  died  feifed,  or  poffefied  of, 
}id  to  the  faid  Trayton  and  his  heirs,  to  the  intent  that  he 
It  become  tenant  of  the  freehold  of  the  premifTes,  fo  that 
; or' more  recoveries  might  be  had  againft  him,  for  barring  all 
es  tail  and  remainders  in  the  faid  premifles,  that  the  fame 
It  be  conveyed  according  to  the  intent  and  will  of  the 
tor,  and  declared  the  ufcs  thereof  as  follows  videlicet ^  as 
f  manor  of  Ovingdean^  advonvfon  of  the  fame  parijb  church  of 
^gdeauy  and  as  to  the  d'wellifig-houfe  therein  the  plaintiff  ElizO" 
then  lived,  and  the  parcel  of  Brookland,  and  the  imdevidid  fourth 
its-Key,  to  the  ufe  of  Elizabeth  for  her  life,  and  after  her  de- 
5  to  a  truftee,  in  trufl  for  Robert  Pain  during  his  life,  with 
ations  to  his  iflue  male,  and  feveral  remainders  over,  remain* 
0  the  teftator's  right  heirs. 

be  plaintiiF  executed  thefe  deeds,  upon  an  apprehenGon  that 
ifcs  therein  were  agreeable  to  the  will,  being  fo  informed 
\obert,  Thomas,  and  Mary  Pain,  and  their  attornies,  and  in 
aancc  of  thefe  deeds  in  Michaelmas  term  1 1  Geo.  2.  recove-  f  4^^  3 
were  fufFered  of  die  faid  premifles ;  on  the  29th  of  May^ 
),  the  plaintiff  intermarried  with  Mr.  Ridout,  and  they  in- 
hat  Elizabeth  is  well  intitlcd  to  the  fee-Cmple  of  the  manor 
vingdean,  and  alfo  to  the  reftory  of  the  parifh  of  Ovingdean, 
:h  are  not  mentioned  in  the  will,  and  alfo  of  the  dwelling- 
e  in  Levies,  and  to  Broohland^  and  to  the  undivided  fourth  of 
r  Key,  and  have  brought  their  bill  to  have  the  bencGt  of  the 
and  award,  and  that  the  ellates  claimed  by  them  may  be  con- 
d  to  them  and  the  heirs  of  Elizabeth  for  ever, 
he  defendants  inGfl,  that  the  ufes  in  the  releafe  declared  are 
cable  to  the  exprefs  words  of  the  will,  and  that  the  plaintiff 
le  win  of  her  late  hufband  is  intitled  to  a  moiety  of  the  other 
part  of  Ovingdean,  not  fettled  in  jointure,  to  the  manGon- 
fc  in  Lewes,  and  to  the  Brookland,for  her  life  only,  by  the  ex- 
s  words  of  the  will ;  and  as  to  all  the  reGdue  of  his  real  eftate, 
particularly  mentioned  therein,  they  apprehend  that  he  only 
nded  her  an  efltatc  for  life,  becaufe  he  declared  the  rcafin  of  his 
ing  fucb  farther  provifion  for  her  was  that  he  thought  fuch  join- 

notfiifficientfor  her  to  live  hcfpitably  upon,  and  that  was  his  on- 
ktention  of  deviGng  her  any  part  of  his  real  eftate. 
In  Attorney  General  for  the  plaintiff  inGflcd,  the  refiduary 
ds  pafs  the  eftates  in  reverfion  as  well  as  poircfTion,  and  that 
whole  interefl  of  the  teilator  in  his  feveral  eftateS  not  before 
ofrd  of  pafs  to  the  wife. 

appofe  a  man  gives  an  eftate  to  A,  for  life,  and  afterwards 
,  I  give  all  my  real  eftate  to  A.  that  this  would  pafs  the  re- 
verfion. 
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RipnvT  V.      Ycrfion,  bccaufc  at  the  time  of  the  devife  for  life  the  tefiatorhal 
*'*•         llie  rcvorfion  in  him,  and  therefore  fomething  ftill  remaining 
r.iiift  p.ifi  by  the  latter  words,  all  wy  real  ejlate,  which  was  dit 
rjverfion. 

lie  ciiod  the  cafe  of  Sir  Lcttcft  Stroude  vcrfus  Rtiffil^  i  Vtnu 
<)2  u  to  ihew  that  the  words,  hums^  tenements  and  hereditamtnu^ 
\\\\.\c  been  held  fufilcicnt  to  pafs  the  fee  in  a  devife  9  and  to  the 
Tunc  pp.rpofe  Bcn^hcroft  verlus  BcjcLrofty  2  Vern.  690.  and  Colt 
\  crUis  Gt'rrarJy    1  J^ev*  212. 

Mr,  Bn^ifi  of  the  fame  fule  cited  no  cafes  upon  the  general 
doclrinc,  bccaufe-fo  well  cdablifhcd,  but  only  thofe  that  bear  a 
rcfemblance  to  the  particular  M'ording  of  the  will,  viz.  HtfewtO 
vcifus  AdlanJy  \\\  SalL  ^^()^  and  in  Lord  Ch.  I>.  Comym  164.  and 
Sr5// vcrfus -^//vrrv.  Lord  Clu  B.  Ccviws  337,  and //y/cj^  verfu 
Hylcy,  3  jMctL  228. 
r  4^9  ]  ^^^'^^  Solicitor  General  for  the  defendants  faid,  whether  wEt 
T^uih^lh  is  inticlcd  to  an  eflate  for  life  only,  depeiulo  on  two  qoet 

Firlt,  on  the  general  conftruftion  of  the  will,  and  whether  the 
words,  togethtr  tui/h  my  real  ejiaie^  are  to  bt:  conftrucd  to 
extend  to  tlie  v.hoic  fpeeies  of  real  property  he  had,  or  to  diat  lie 
lu^l  not  before  rr.entioned  in  his  will. 

There  is  a  difr'erenee  between  a  general  fubflltution  of  leJ 
and  pcrlbnal  eftate  \  for  if  a  man  gives  a  perlbnal  thing  to  A. 
he  ijivcs  it  him  for  ever,  without  any  neceffity  for  a  limitation,  or 
quaiiiicaiion  of  what  eilate :  but  in  real^  the  word  rjlate  cidict 
fi^niiu's  tlic  intered  a  man  has  in  tlie  ellnte,  or  only  the  diing, 
ihv  lund^  and  ir.Sfted  that  in  the  prefent  cafe  it  means  onlytbc 
thiiig,  and  tiic  tellator  did  not  intend  to  give  his  intcreft  in  it  like- 
wife. 

He  cifed  Wright  verfus  '^Horne  in  the  Common  Picas  in  the 
time  of  l^rd  Chief  Judice  iij/vj,  Hil,  1724.  I  Mcd.Caf.h 
L-.i-iv  an.!  Kq.  221.  where  it  was  held,  the  refiduary  words  did  not 
pafs  the  eil.ite,  but  it  defeended  to  the  heir ;  he  cited  Hkewift 
MrrkcMtl  \\\y<i  T*u;ifdhi^   Kq,  Ctif.  Ahr.  air, 

lie  arirucvl,  that  the  telbtor  would  not  have  given  the  plaintiff 
an  cxprcfs  elbte  for  life,  for  an  increafe  of  maintenance  if  ke 
intLiuied  to  h;ivc  added  the  fee  afterwards. 

In  UopL'ivt'll  verfus  AcUand^  and  Scttt  verfus  Alherrj^  the 
court,  he  fui<{,  went  upon  the  intention,  and  not  upon  the 
vord  tjlate^  nor  in  cither  of  them  is  there  any  limitation  of  what 
cil.iti-,  fo  tlijt  probably  the  pcrfons  who  determined  ihcffli 
ip.uiight  pjal  eftate  would  pafs  as  well  as  perfonal,  without  S- 
miring  for  what  eftate  :  in  the  prefent  cafe  are  only  the  words 
r.w/  cj].Ut\  but  not  the  words,  as  in  thofe  cafes,  of  ^vhatJocKf 
j:uI  'iL'[\i','lwvcr. 

The  fccond  qucftion  is,  If  the  plainiifis  are  in  tided  to  anj 
lolii^f  .iftcr  the  award:  the  teftator  died  in  1733,  the  difo- 
fnccb  were  referred  to  arbitrators  in  Juney  1735,  all  the  partic* 
"«.«  re  apprifed  of  the  will,  and  of  the  doubt  in  the  will,  and 
ajrreeil  tliat  the  .irbltrators  fliould  determine  this  difpute  among 
iht  rei*.  ami  ilifv  have  awarded  it  to  be  only  an  eftate  for  lifcio 

^  the 
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tc  time  of  the  dcrife for  life  ticfe  ' 
1,  and  therefore  foracthingiliiKa 
Xcr  words,  a// ntj  real  epc,  Min: 

of  Sir  Lrttcn  Stmie  ?CTfusJf^,:f' 
e  words,  lands,  tfnmenti  ami  kniiat, 
lent  to  pafs  the  fee  in  adaifciaaig: 
rcfr  vcri'us  Bcaihcnft,  %  /vn!.i^s3i. 
•n*.  212. 

ic  fame  fulc  cited  no  cafes  upon  tkp 
>  well  cdablifiied,  but  onljrtbofetkb 
part  icuUr  wording  of  the  will,  tQ.  M 
iuik*  239.  and  inLordGi.B.&pcfiCt: 
,  Lord  Ch.  B.  Cetm  337.  aod^fO! 
'• 

cneral  for  die  defendants  falJ,  wtoi 
0  an  cftate  for  life  only,  depends  ob  w» 

icral  coKflniSion  of  the  will,  wd  »1«1»' 
«/i  WT  rfal  ejetf,  arc  to  bt  ouW: 
:c  fpec'ics  of  real  property  he  iuJ,  or »»! 
ntioncd  in  his  will, 
rrence  between  a  general  fubllitu!i«i«= 
>tciforif  aroangirejaperibaalito?S' 
r  ever,  witliout  any  neceffitjfMatott*; 
^atcaate:l)Utinr.«/,the*or#J 
cftamai.  ha$inthec(lafe,oronlfiliciH 
ft«lthatintIieprefeDtcafeitina«f- 
Sidid  not  intend  to gi«h«'»«rcllu.i 

btttitdefcendedtothehe.rihec.K.I'"' 

JthetelhtorrouldnrthjeffT       7i 
:forlife,for»n.ncreafcofmaiatc 

:,ddedthefecafter»ari^  ^J 

Zi  upon  .be !" J"i;iiV^ 
i„eitkrofthem.5Ae«J^'J^i, 

«e  would  J)af*««'",/;«oi.lr'l«'* 
not  the  words,  as  « 

i:eVt^f'fsJ:pji 


1 


in  tlic  Time  of  Lord  Chancellor  Hard 

the  wife ;  and  if  pcrfons  do  not  chufe  to  go  intc 
tic^,  but  to  refer  it  to  private  perfons,  they  are 
by  their  decifions,  as  if  determined  in  law  or  equi 

The  pcrfon  who  drew  the  deed  to  lead  the  u 
ieth's  counfel,  fo  that  there  is  no  pretence  of  fra» 
tion ;  and  therefore  the  court  will  not  fet  the  whol 
upon  no  other  fuggeftion,  but  the  miftake  of  the 
to  the  conftrudion  in  the  law  of  the  will. 

He  cited  for  this  purpofe  the  cafe  of  Anglefea  v( 
in  Ireland^  and  which  by  appeal  came  before  the  Ho^ 
here  upon  this  point,  Wliether,  as  Lord  Anglejea  h? 
to  arbitration  merely  on  a  mifapprehenfion,  as  imagii 
Antiejlej  had  no  intereft  under  fcveral  wills  and  codi 
be  bound  by  the  fubmifTion ;  and  the  Houfe  of  Lords 
the  agreement  to  be  binding  on  Lord  Artghfea, 

Mr.  Attorney  General  in  reply  faid  :  The  devife  tc 
in  the  firit  part  of  the  will  was  intended  for  a  mainten. 
the  latter  as  a  gift ;  and  why  is  (lie  not  in  titled  to  a  bo\ 
the  tettator,  as  well  as  any  other  devifce. 

The  couniel  for  the  defendants  argue,  that-  where  7 
has  given  an  exprefs  eftate  for  life,  it  fliall  not  beconfti 
teftator  meant  by  other  words  to  give  a  greater  cftate ; 
argument  mult  be  confined  to  thofe  cafes  where  ic  has  bcei 
mined  that  an  exprefs  devife   for  life  fliall  not,  by  imp 
be  enlarged  into  a  greater  eftate ;  but  this  does  not  prt 
tcftator,  notwiihftanding  he  has  in  the  former  part  of  a  will 
only  an  eftate  for  life,  from  giving  afterwards  a  larger  clt; 
exprefs  words. 

As  to  Mr.  Solicitor  General's  fecond  point,  that  the  p 
Sire  bound  by  the  award,  it  would  be  deftroying  owq  prin 
rule  in  equity,  that  the  court  ought  to  relieve  againft  miftake 

To  day  the  caufe  was  in  the  paper  as  ftanding  for  judmen 

Lord  Chancellor, 

1  did  not  dire£l  it  to  ftand  over  from  any  doubt  in  my  mi 
as  to  the  points  made  in  the  caufe,  but  that  I  might  have  tii 
only  to  fettle  what  the  decree  (hould  be. 

He  then  Jlated  the  «////,  and  tlxfeveral  devlfes  and  limUathns 
the  tejlatijr*!  real  eflateSy  andfaidy  I  mention  thcfc  particularly ^    h 
caufe  I  think  the  dljlribution  of  the  feveral  farts  of  the  cfiateareni^ 
Serial  upon  the  conflruElion  of  this  luill 

The  teftaior  died  foon  after  the  making  of  it,  and  controvert 
fies  arifzng  between  the  plaintiff  Elizabeth,  the  widow  of  the  te£\ 
tatpr,  and  his  heir  at  law,  and  the  reft  of  the  defcnd;int8,  thc^y^ 
agreed  to  refer  all  matters  in  diaferenccto  arbitrators,  who  awar-r/^ 
id  that  recoveries  Jhonld  be  fuffered  of  the  inJiole  ejlate  of  Richa^^ 
Pain^  and  a  deed  to  lead  the  ufes  thereof  fhonld  be  exeatted  by  all  tb^ 
parties^  to  confirm  the  ejiates  in  the  fame  manner  as  they  were  gii^^^ 
by  the  will. 

There  is  nothing  particular  that  binds  down  the  parties  in  tli^ 
award,  bccaufe  the  ufes  it  diredts  are  relative  to  the  will. 

The  parties  figned  their  confent  to  this  award. 

*  Ana 
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MmovT  T-  And  by  deed  to  lead  the  ufcs,  bearing  date  the  2oth  •!  Ma^j 

*^**  1 73  7,  the  plaintiff  Elizabeth  and  the  defendants  releafe  to  Naihomd 
Trayton  all  the  eftates  comprised  in  the  will,  t&  make  him  tenant 
to  the  prxctpe^  for  fuiFering  recoveries  to  bar  the  eftate-tail  in 
the  premifles,  that  the  fame  might  be  conveyed  and  ajfurcd  mcaritng 
to  tbe  intent  of  the  wili  of  the  ieflatGr^ 

It  is  to  be  relieved  againft  this  fettlement  that  the  bill  is 
brought,  and  the  particubr  complaint  is,  that  there  are  four  par- 
cels limited  (by  the  deed  to  lead  the  ufes)  to  Elizabeth  Jar  her  liji 
9nly^  contrary  to  die  will  of  the  teftator,  and  intention  of  the  par« 
ties  \  the  firft  two  parcels  are  not  mentioned  in  the  will,  SaFs' 
Keyt  and  the  advowfon  of  Ovingdean  ^  the  fecond  two  parcels  arc 
devifed  to  Elizabeth  under  the  will,  videlleety  the  houfe  in  Lewes 
and  Brooiland^  in  all  which  yJ^  claims  the  fee-fimple. 

The  queftion  is.  Whether  (he  is  intitled  to  the  inheritance. 

This  depends  in  the  firft  place  on  what  is  the  true  conilruc- 
tion  of  the  will,  and  what  eftate  (he  took  under  it. 

And  in  the  fecond  place,  if  the  conftrudton  be  with  her,  thca 
whether  the  agreement^  and  the  award,  and  the  fuh/eqzirnt  dted^ 
have  altered  the  cafe,  and  created  a  bar  to  the  equity  tliat  is  fct 
up  by  the  bill. 

The  fird  queftion  divides  itfelf  into  two  fubordinate  quef- 
lions;  ift,  As  to  the  parcels  not  taken  notice  of  by  theMUJ» 
and  2dly,  As  to  thofe  who  devifcd  by  die  wiB,  whether  the  in* 
heritance  of  thefefour  parcels  pafled  by  the  words  in  the  rcfiduary 
daufe. 

As  to  the  firft,  it  is  very  plain  that  the  inheritance  paflcJ, 
and  will  not  admit  of  a  doubt. 

Lord  Hardwiche  then  read  the  words  of  tlie  refiduary  claufc. 

There  can  be  no  queftion  but  tlie  words,  together  ivith  the  real 

eflatej  will  carry  the  land  and  iiilvcritance,  notwithftanding  they 

are  accompanied  with  the  other  words  goods,  chattels,  (5^r.  for 

though  there  are  cafes  where  it  has  been  doubted,  whether  the 

word  eftate  joined  to  goods,  ^c^  will  carry  the  real  erfate,  yet 

when  a  teftator  fays,  together  with  my  real  ejlate^  it  puts  it  ottl 

of  all  doubt. 

r    -^Q2  ]         ^^^  c^^^  °f  Marlant  verfus  Twifden^  cited  by  Mr.  SoKcJior 

General,  was  very  different  from  this,  for  there  tlie  words  were 

chaiteh  real  and perfonaL 

Cuttchreal.  What    are  chattels    real?  Leafeholds  and    terms   for   years ^^ 

ai.bcingrcai       not    called  lo,    as    bcmg    real   eitate,   but   becaufe    they  arc 

eftjtc,  but  be  -    extraHions  out  of  the  real,  as  Lord  Chief  Juftice  Holt  called 

caufc  thsy  arc       .i,-__ 
excradions  out     "*cm. 

of  the  real.  Then,  if  thc  refiduary  claufe  includes /A^  real  efiate^  docs  it 

The  refiduary  contain  the  intcrcft  as  well  as  the  thing  ?  There  is  no  doubc  but 
wfn  wrries  di\  *^  ^^^^  efpecially  fince  the  cafe  of  thc  Countefs  of  BridgiWter 
iniereft  ai  well  and  The  Duke  cf  Bolton^  in  7  Mod.  106.  which  is  a  book  of  no 
a.  the  thing  it.  authority,  but  the  cafe  Is  well  reported.  Lord  Chief  Juftice 
Holtf  in  delivering  the  opinion  of  the  court,  fays,  that  by  con- 
fequence  of  law  it  carries  the  fee,  fpr  the  word  eftate  implies  a 
fee-fimplc,  for  that  is  tlie  general  eftate  which  every  man  is  fup- 
pofed  to  be  feifed  of,  and  comes  from  Jlar.dal  becaufe  it  is  fixed 
and  permanent,  and  imports  the  abfoluteft  property  that  a  man 

can 


(elf. 
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iliave  ;  he  argued  too,  it  imports  a  fee  from  the  manner  of     Rii>ovTir. 
ading  a  que  tftate^  as  in  zformeJon  the  tenant  pleads  J.  S.  was  ^'"* 

iieoffcd  with  warranty  cujus  JhUum  the  tenant  has,  and  that 
ill  be  underftood  of  a^^^.  This  cafe  has  never  been  doubted 
CC.    (Vide  a  report  intitled  Holt's  Cafes  from  1688/^1710,^ 

I.) 

The  confequence  of  this  is,  that  as  to  the  two  parcels  not  men-* 

ned  in  the  will,  there  can  be  no  doubt  but  they  paflbd  by  the 

iduary  clauPe  to  the  ^\2i\Xi\\S  EUxaheth. 

The  next  quefcion  is,  as  to  the  other  two  parcels  devifed  by 

me  to  Elizabeth  for  life,  whether  the  reverfion  iu  fee  of  thefe 

lates,  is  included  in  the  reiiduary  claufe  ? 

I  -think  it  has  been  clearly  fettled  fince  the  cafe  of  Wheeler  ^^'^*^^^.*® 

xfns  WalroGUy  in  Allen  28,  that  the  reverfion  will  pafs  by  the  \ttlu  jVairLniJt 

ird  rejl  of  my  lands,  and  followed  by  all  that  fuit  of  cafes  of  Aikn  28.  that 

TJZmi;/  verfus  LiAcot,  2  f^e/itr.  285,  286.     Litton  verfus  Faulk^  win'plftfrthe 

7dy  faTr.  2  y'a'n.  621,  and  in  fevcral  others  in  3  Med.  and  Car-  word  r^/ofmy 

Pfi;.  lands,  in  a  dc' 

Then  the  queftion  is,  Whether  there  is  any  thing  particular  to  ^^^* 

Ice  this  cafe  out  of  the  general  rule. 

One  obje£lion  has  been  raifed  from  the  recital  in  the  will, 

hsch  is  as  follows,  "  That  he  had  already  fettled  the  moiety,  of 

luc  farm  and  lands  in  Ovingdean  in  jointure  on  his  then  wife, 

and  that,  in  cafe  he  ihould  die,  he  thought  that  not  fufEcient 

for  her  to  live  hofpitably  upon,  and  therefore  did  by  his  will 

give  to  Elizabeth  one  moiety  of  the  other  half  part,  not  fettled    [  493  ] 

«n  jointure  to  hcr^  life^  ^c" 

From  whence  it  was  argued,  that  by  this  will  he  intended  to 
ire  Elizabeth  but  an  eilate  for  life  to  increafe  her  maintenance. 

It  is  mod  manifefl  the  teftator  did  not  intend  to  confine  his 
Mnty  in  all  his  eftate  tb  his  wife  for  life,  for  he  has  not  barely 
ifcn  her  the  ufufruftary  intereft  in  goods  and  chattels,  but  the 
^le  property,  and  therefore  as  clear,  that  the  inheritance  paf- 
:d  in  thofc  parts  of  the  real  eftate,  of  which  the  will  takes  no  no- 
ice,  and  it  is  inferring  a  great  deal  too  much  to  fay  that  he  in- 
tnded  to  give  her  nothing  but  for  life,  and  does  not  furnifli  any 
fgnment  to  overturn  the  general  rule. 

Another  obje£lion  has  been  ftarted,  that  the  refiduary  devife  is 
to  the  fame  pcrfon  who  is  before  made  tenant  for  life,  and  therc- 
ht  inconlillent  to  give  her  tiie  fame  thing  in  fee,  which  he  had 
pen  her  for  life  only,  in  the  former  part  of  tht^  wilU 

Thb  objection  deferves  to  be  confidered,  but  I  think  is  not  fufli- 
tett  ;  it  is  a  great  deal  too  much,  to  fay,  that  when  a  man  makes 
^WiU,  and  gives  a  pcrfon  a  particular  limited  edate  in  one  part  of 
bt  will,  and  afterwards  devifes  to  the  fame  pcrfon  in  more  ge- 
e»al  words,  that  die  devifcc  fhall  not  take  beneiit  by  fuch  general 
^naiy  devife  i  here  are  no  reftriciive  words,  if  there  were, 
teld  have  made  a  material  alteration  in  the  cafe. 

The  law  prefumes  that  a  tcllator    even  in  making  his  will  v^'hcre  a  m:.n 
Ut  rary  his  intention  :  as  fuppofe  a  man  eives  a  farm  in  JJiilc  to  *>'' V  *^  ^1['"  *j    ■ 
r.  oM  ku  btirs  m  one  part  of  tJie  will,  and  \n  another  to  B.  ami  hh  h.iikin  cne 

pf^rtctkis  will, 
jpfa  tDtChcr  to  B.  and  his  hun,  it  is  now  conftrvcd  cither  i  a  joint-tcaancy  ^r  tcni:..)-  ia  «:?n:::io.i, 
;  to  ikc  iiaiiuciM. 

3  r*>  s 
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Rti»ovt  t.      IUs  teir/f  it  hat  been  held  by  the  old  books  to  be  a  rerocation ;  bat 
Faiii.        httcrly  conftnied  cither  a  jotncena^cf  or  tenancy  in  conunoDi 
according  to  the  limitation  ( i  }•  ^ 

As  to  the  cafes  upon  this  head,  the  only  one  that  carries  an 
opinion  in  point  is  j^yley  verfus  lf^%  in  3  Jf«/.  aa8.  and  Com- 
terb,  93.  where  it  was  ^djudgred,  that  if  it  had  not  been  for  an 
exception  in  the  will,  the  words  reft  and  remaining  part  of  his  ef* 
tate  would  have  paifed  the  reverfion  in  fee. 

I  do  allow  that  is  only  a  judicial  opinion,  and  not  a  judg« 

ment  in  point ;  but  then  confider  that  the  cafes  of  Af^^nW/vcrfus 

Acklandy  and  Scott  verfus  Albitrrj^  determined  flnce,  agree  with 

this ;  in  the  latter  the  teftacor  fays,  as  touching  tlie  worldly  cf- 

tate  it  hath  pleafed  God  to  beilow  upon  me,  I  give  the  fame  in 

manner  following  \  liem^  I  give  to  T.  S.  all  that  my  parcel  of 

land  lying  in  Waitham  Abbey  (being  the  lands  in  queftion) ;  Itm^ 

f  494  3    I  jrivc  to  the  faid  J.  S.  my  wearing  apparel,  linen^  books,  witi 

ait  otkfr  tny  ejlate  whatjoever  and  whenfoever  mi  herein  before  given 

and  bequeathed* 

^*"  \\  ?**i^      ^^  **  ^^"^  ^^^  words  for  life  are  not  in  it,  and  it  may  be  faid 

ti:c**whatf*Iew  the  latter  words  arc  explanatory  of  the  intention  in  the  former, 

atdwherefocTcr,  but  thc'court  did  not  put  It  at  all  upon  this }  but  held  that  from 

lii'^ZJhi^h^l*    «he  force  of  the  words  themfclves,  that  when  tcftator  gave  all& 

fCAt  orperfoBii.  e/late  whatfoever^  it  comprehended  all  that  he  had,  real  or  perfon- 

al  eflaie. 

It  is  very  plain  therefore,  that  the  reverfion  in  thcfe  two  par- 
cels likewife  pafles  to  the  plaintiff  £//2ui^/^  by  the  re fiduary  words, 
and  whatever  'may  be  the  general  argument,  a  particular  one 
arifes  here  from  the  will  itfelf  in  favour  of  this  conftruftion  5  for 
as  to  part  of  what  he  gives  to  Elizabeth  for  life,  he  difpofes  of  the 
inheritance  to  his  brother,and  his  iffuet remainder  to  hisownheirs, 
and  then  gives  the  rtfi^  rejtducy  ts^c,  to  Elizabeth  \  this  is  (hewing  how 
much  he  meant  fhould  go  in  reverfion  to  his  heirs,  and  might 
very  naturally  give  the  inheritance  in  therefidue  to  Elizabeth^  di- 
ter  he  had  taken  out  by  way  of  exception  what  he  intended  to 
give  to  other  perfons. 

This  being  the  true  couftruflion  of  the  will,  then  the  next 
queftion  is,  whether  the  award  and  the  agreement  of  the  par.ics 
(igning  the  award,  and  the  fubfequent  reccovcry  and  declaration 
of  ihe  ufes,  will  be  a  bar  to  the  plaintiffs. 

It  has  been  objeftcd  by  the  defendant's  counfel,  tliat  die  a- 
ward  will  ftand  in  the  plaintiff's  way,  and  that  whether  rightfully 
or  wrongfully  determined,  as  the  arbitrators  arc  judges  of  their 
own  cluifing,  the  parties  are  bound  by  it,  cfpccially  as  noclr- 
cumftances  of  fraud  are  pretended,  and  there  would  be  no  end 
of  controverfies,  if  parlies  were  allowed  to  come  into  this  court 
afterwards. 

I  agree  this  to  be  the  general  rule,  not  to  open  fuch  agree- 
ments i  and  the  cafe  of  Can  verfus  Can^  determined  by  Lori 
Macclefsfield,  is  very  ilrong  to  tliis  purpofe,  1  P.  /Tw.  723. 

(1)  ride  Ulricb  v.  LitcbJSeld,  a/tte  Z  voL  373.  note  i. 

But 
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But  thcfc  authorities  arc  not  at  all  fimilar  to  the  prcfent  cafe,     ^*p°^,"* 
for  fuppofing  this  had  depended  on  the  a^vard,  and  that  had 
.      dire£led  different  ufes  than  are  in  the  will,  if  the  arbitrators  arc 
L   ~  miftaken  in  a  plain  point  of  Jaw,  it  is  a  ground  to  fet  it  afide  ( i  )•    ..  ^. . 
f         The  cafe  of  Comfirtb  verfus  Green^  in  2  Vern.  705.  will  lie-  ^xlAxixm  In 
^     tctinine  this  point,  where  Lord  Coivpcr  lays  it  down,  that  ii'  ai-  a  pijm  po.ncojf 
*     birators  co  upon  a  plain  miftake  either  as  to  law  or  fad,  ecui-  ^'^'■•'  '^  '*  \  _ 
"     ty  will  rchcvc  again  It  the  award  ;  7.11  d  in  tnc  c.iie  of  jjintut/j  p.,  ^ji^.  ,„  ^^ 
▼trfus  Ivts.  the  18th  of  Ju/u  17^7,  I  was  of  die  fame  opinioii.  v.a;J,  oiherwift 

ritff  I   i.  -tf/^.  03.  ^  ^     Ujub-Julonc. 

If  indeed  it  had  been  a  doubtful  point  of  law,  the  arbitrator's     r  , 

S^rd  might  have  ftood,  nctwithllanciing  tlic  court  upon  «^rcat         ^^ 
deliberation  (liould  be  of  a  different  opinion. 

But  I  am  delivered  from  this,  bccaufe  the  award  does  not  fpe- 
Cify  any  particular  ufes,  but  directs,  "  That  a  deed  to  lead  the 
•*  ufes  of  the  fines  and  recoveries  fliould  be  executed  by  all  the 
•'  parties,  to  confirm  the  eftates  in  the  fame  manner  as  the  fame 
•*  were  given  by  the  will  of  Richard  Pain"  There  is  indeed  a 
vecitaJ  in  the  award  which  affords  a  conjecture,  but  I  am  not  to 
detennine  by  arbitrary  implications. 

Then  the  only  queftion  is,  Whether  I  am  to  relieve  a;Tainft 
die  deed  of  the  20th  of  Afay^  173 7  5  if  this  varies  from  the 
ufes  of  the  will,  and  the  plain  legal  con(tructioii,  it  differs  equally 
from  the  award,  and  therefore  there  is  no  occafion  to  enter 
into  the  debate  how  far  the  court  have  power  over  awards,  or 
will  confirm  or  fet  afide  the  agreement ;  and  that  brings  it  to 
what  is  the  true  conitruftion  of  the  will,  which  I  have  men- 
tioned before. 

•*  I  therefore  declare,  that  the  plaintiffs  in  the  original  caufc 
**  are  intitled  to  have  the  ufes  of  the  deed  of  the  20th  of  Mr/;;, 
"  '737>  fo  f^*^  ^s  they  relate  to  tlie  particular  parts  of  tiie  real 
••  eftate  of  the  teftaror  herein  after  mentioned,  re£t;fied  ar.d 
•«  varied,  according  to  the  true  conftru£tion  of  his  will  •,  and  do 
"  order  and  decree  that  the  tdtator's  houfe,  and  the  piece  of 
"  Brooieland  in  Lewes,  and  alfo  the  advowfon  of  the  parifli 
«  church  in  Ovingdean,  and  the  fourth  part  of  the  eftate  called 
^  SaVs'Key  in  Londorty  with  their  refpective  appurtenances,  be 
•*  conveye<l  to  the  plaintiff'  EUzahtk^  tlie  wife  of  the  plaintiff' 
••  Richard  Ridouty  and  her  heirs  ^^  and  the  plaint  iff  Mr.  Ridoitf^ 
*•  prefent  in  court,  confenting  to  pay  the  teftator^s  debts  tliat  re- 
■  «•  main  unfatisfied,  and  likewife  to  rclniburf^  the  defendants  any 
••  of  the  tcftator's  debts  they  may  have  paiil  off;  I  do  further 
••order  that  he  do  pay  off  fo  much  of  the  tcllator's  debts  as  rc- 
**  main  unfatisfied,  and  any  of  the  defendants  who  have  paid 
••  any  of  the  tcftator's  debts,  are  to  ftand  iti  the  place  of  the 
«•  creditors,  to  receive  a  fatisfaftion  from  the  plaintiff  Mr. 
*•  Rubut  for  what  they  have  fo  paid."  (2). 


<l)  See  Medcal/v,  TvetyantCt  i  vol.  64.         (i)  Reg  Lih,  B,  1746.  M,  jolf. 
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Cafe  169.  Sir  James  Lowiher  xtxi\x%  Stamper,  May  8,  1 747. 

The  court  will  Ti^^'  ^^^'^^'^^^  before  the  anfwer  was  come  in,  moved  for 
not  grant  an  in-  J^Vi  ^"  injunction  to  ftay  wade  in  digging  mines  of  coal, 
junaiontoftay    ^        ^^  affidavit  of  the  tide,  waftc  committed,  and  accrtificatt 

waftc  in  digging      J.  '  » 

mines  till  liie       Ot  thc  blil  hied. 

snfwer  is  come 

io»  or  the  defendant  has  mads  default  in  not  putting  in  his  ar.fwer. 

Lord  H.irdwicke  denied  the  motion  ( i ),  becaufe  it  appcarel 
that  the  defendant  fet  up  a  right  to  thc  inheritance  of  the  eftate 
in  which  the  mines  were  dug,  and  faid  that  fuch  injundioni 
were  never  granted  before  the  hearing,  unlefs  the  defendant  had 
only  a  term  in  the  eftate,  for  years,  or  for  life,  and  thc  rererfion 
was  in  the  plaintiff. 

Mr.  Barlow  compared  it  to  the  cafe  of  bills  brought  by  tlie 
proprietors  of  new  inventions  under  letters  patent  for  an  in- 
juncllon  to  (lay  other  perfons  from  doing  any  thing  of  thc  fame 
kind  \  there,  on  filing  of  the  bill,  the  court  on  affidavit  and  ccr- 
tificate  will  grant  an  injunction  (2). 

His  TiOrdfl)ip  faid,  this  was  quite  a  different  cafe  from  the 
prefent  bill,  becaufe  die  right  of  the  plaintiff  there  to  the  fok 
property  appeared  upon  record,  but  here  thc  rule  of  thc  court 
is  not  to  grant  an  injun£lion  till  cither  the  coming  in  of  the  an* 
fwer,  or  the  defendant's  making  default  in  not  putting  ia  his  axw 

fwcr. 

I 

i\)    Vide   WbitrU^g   v.    H'hiul-jjr^    i  (2)  V'uU  irhiuhurcb  V.    Uuii,  ante  2 

Bro,   Cha,  Rep,  57.  vol.  391. 

Cafe  170.       Cartey  Adminijl rater  cf  the  late  Vicar  ofHinchltj^  vcrfus  Ball  ani 

others  May  13,   1 747. 

s.C.  i.Vef.  3.    T^HE  bin  was  brought  for  a  fubftraftion  and  account  of 
Tho'  this  coiH-t      J|[     tithes,  againd  the  inhabitants  and  occupiers  of  HinckUy  in 

cuftomsfoiiriA-  Lciccjlerjlnvc. 

]y   certain   as 

courts  of  law,  yet  it  requires  them  to  be  fubftantially  laid. 

:-*  •  ^     . 

^*^^s^  ^-,  ^. -,^v'i:Cw.  u.    'YYiZ  defendants  infift  upon  a  contributory  modus  of  17  x.  for 

'  jy^JJ^:^^'^  --^y    the  lands  which  they  hold  of  thc  hamlet  of  Hide  in   the  fainc 

/^^^^^  The  dean  and  chapter  of  Wcjlminjler^  who  are  the  reftors  do 

"*  ~  not  in  their  anfwer  difclaim  the  right  to    thc  tithes,  but  refer 

/y-^f^^r^-^  to  their  lelTec,  who  apprehended  flic  had  no  right,  and  has  never 

y-<^^^^.^.  Zf^S.    colledcd  them. 

Mr.  Attorney  General  for  tlic  defendants. 

He  faid,  a  vicar  of  common  right  is  not  intitlcd  to  titlies,  but 
1>y  virtue  of  an  endowment  or  grant  from  tliofc,  who  were  the 
owners  of  the  land. 

An 
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An  ancient  paymcnt^r  //VZyj  is  a  modus,  and  fuppofes  an  agree-      Carti  t. 
:n:  originally.  ^^"• 

Lord  Chancellor, 

A  general  charge  of  an  endowment  is  fuiTiclent  to  Intitle  the  ^//'  - 

lintiff  to  (hew  an  endowment  at  the  hearing,  without  men-Z^^vy    '  '^     ^  /^ 
^TLVfX^  the  particular  fort  of  eiido'ivineiit.  a  /^  ^^n^^    '     ^ 

Mr,   Attorney  General  then  went  on  and  laid.  The  receipts     ' 
n  in  this  manner:   May  1702,  received  then  of  Robert  Ball 
cfum  of  eleven  fliillings  and   four  pence  fcr  the  tithe  ducat     * 
adf-day^  for  his  part  of  the  Hide  grounds.    Signed  John  Par. 
Other  receipts  called  it  the  Hides  only. 

Mr.  Clark  of  the  fame  fide  cited  Hardtajlle  verfus  Smithfn^ 
tlj  1745,  before  Lord  Hardwitke,  {vide  ante  245,)  to  fhew  that 
t  court  will  not  conftrue  the  modus  with  great  nicety  where  it  is 
general  properly  fet  out  by  the  anfwcr. 

Mr.  Evans  of  the  fame  fide  :  A  reftor  has  nothing  to  do  but  to 
ake  out  his  title  to  the  re£tory,  and  the  tithes  will  be  due  of 
ttrie  to  him,  but  other^ife  as  to  a  vicar. 

There  is  no  evidence  arifes  from  ufage,  for  the  plaintiff  has 
t  been  able  to  (hew  the  tithes  were  even  paid  to  the  vicar. 
That  a  terrier,  neither  here,  or  at  niji  prius^  has  been  ad-* 
tted  to  be  evidence  of  the  vicar's  right,  unlefs  ufage  goes  along 
thit. 

Mr,  Solicitor  General  for  the  plaintiff  faid,  that  in  the  cafe 
Berry  rerfus  Evansj  Lord  Chief  Baron  Comyns  folcmnly  de- 
miiied^  that,  even  agahid  rv  lay  impropriator  you  cannot  pre- 
ibe  in  non  decimando,  and  in  cxtrnparochial  places  the  King 
ntitled,  and  if  it  appears  the  rc£lor  is  not  iniiiled,  the  vicar 
ift. 

Lord  Chancellor. 

rhis  is  an  unufual  demand,  as  it  is  a  bill  bronglit  by  an  ad- 
niftratOT  of  a  vicar  who  was  for  15  years  tog^tii-r  vicar  of  this 
tfli,  and  yet  during  all  the  rime  of  his  incumlK-ncy  no  tithe 
s  paid,  nor  demand  ever  made  j  but  however,  if  the  right  ap- 
ir,  'the  plaintiff  is  intitlcd  to  ;i  decree. 
His  right  depends  on  two  queflion^  ; 

Rrft,  Whedicr,  as  ftanding  in  the  place  of  the  vicar,  he  has 
:wn  a  rig^it  to  the  tithes  in  kinil. 

Secondly^  Whether  the  mciLs  fet  up  by  the  defendant's  an-     r  ^^9  ] 
er,  is  not  afufficient  bar  i )  that  ri^ht. 
I  Will  take  up  the  fecond  tjueilioii  fii  ll:. 

lam  of  opinion  tie  nnduSf  as  ftated  in  the  anfwcrs  of  the  de-  *      ..'  . 

danty  is  not  fufuclently  laid  in  point  of  l.iw.  "         \      *    ^ 

[t  is  more  correctly  laid  in  the  fecond  anfwcr,  ?av\  is  laid  there 
the  following  manner ;' feventccn  (hiiiings  in  the  whoK:  paid 
the  Hides  in  lieu  and  fatisfaction  of  «*11  tithes,  5/,  and  8^/.  for 
part  of  Hides  in  the  occupation  of  fuch  a  p^ri'on,  4  j.  and  .1  d. 
the  part  in  the  occupation  of  another,  and  -js.  for  the  part 
he  occupation  of  another. 

Two  objections  have  been  taken  by  the  plainMfF's  counfel, 
:  it  does  not  fay  the"  time  when  it  is  to  be  paid,  nor  cnume- 
ft  the  perfons  b^  whom  it  is  to  be  paid. 
rpL.  III.  G  g  As 
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CA»Tt  T.  As  to  tlic  firft,  in  the  court  of  Exchequer,  if  a  particular  time 

Ball.         ^,^^    ^^^   j^-j^  j|^^j  court  formerly  would  have  over-ruled  the 

in-iliiSy  and  not  gone  into  the  merits,  but  latterly  they  have  very 

properly  let  in  a  greater  latituile  of  proof,  and  it  isfufficientifitis 

laiil  .\t  a  particular  time,  or  ihariibouts  ( i ). 

But  the  fecond  is  what  I  lay  ftrefs  upon,  that  it  is  not  faid 
by  whom  ir  is  to  be  paid,  and  I  do  not  know  any  cafe  in  the  books, 
or  in  experience,  where  it  is  not  alledgcd  to  be  paid  by  feme  bo- 
dy, ancj  it  is  very  rcafonable  it  (liould  be  faid  by  whom,  bccaufc 
the  parfon  may  then  be  fure  to  whom  he  muft  apply,  or  agMiilL 
whom  he  miy  have  a  remedy  for  his  tithes. 

This  cannot  be  fupplied  by  faying  that,  in  other  parts  of  the 
anfwer,  they  have  (liewn  the  feventeen  fliillings  have  been  paid 
by  thofo  pcjfons  \\  ho  have  held  ihefe  lands,  for  that  maj  be  ac- 
cidental ;  and  though  it  has  been  faid  this  court  docs  not  take 
cuftomt)  fo  ftricVly  certain  as  courts  of  law,  yet  this  court  require! 
cuiloms  to  be  fubllantially  laid 

If  before  the  court  of  Exchequer,  where  cafes  of  thil 
kind  arc  more  frequent,  it  would  have  been  over-ruled  at 
once. 

Tiie  next  queflion  is  upon  the  evidence. 
No  proof  has  been  read  to  (hew  tiiere  ever  was  fuch  an  cndn 
modus  paid  of  feventeen  fliillings  a  year,  but  the  defendants 
ftveral  imih-Jls  together,  and  tlien,  by  computation  in  arithmO 
tick,  make  ju!t  the  fum  of  fcventen  llnllings  :  In  fomc  mcafutl 
like  the  Duke  of  Grafton^  cafe  of  fines,  where,  by  looking  inlS 
[  499  ]  ^^^  lord's  books,  they  found  what  was  the  largeft  fine  he  took! 
and  cliargcd  that  fum  to  be  the  cuilomary  payment 

There  is  no  cvlilcncc  tliat  thcfc  payments  are  applicable  I 
the  jiKuuSy  lind  therefore  I  am  of  opinion  it  is  not  fuiEcieod 
made  out 

Upon  the  cpini'jn  I  have  given  as  to  this  part,  if  the  plaind 

had  been  ncl:,r  1  fiiould  have  decreed  at  once  for  him,  but  a  RC 

tor  ilillers  materially  from  a  I'iijr. 

To  iniitlc  him-       A  rcc'lor  h  is,  and  fo  has  a  lay  impropriator,  a   right  to 

felftbuthc^,       the  tithes  in  the  parilh,  and  has  nothing  to  do  but  to  prove  hifll 

jK-'^^r' il'L.r  ^^Jf  ''c^^^or  (2)  -,  it  is  othcrwife  with  regard  to  a  vicar,  fork 

thing  todo  but  n        1  1  •  1  r    t  /• 

to  prove  hirr.fcif  mult  Ihew  an  actual  endowment,  or  evidence  of  the  ufage. 

{oy  as  to  a  vicar 

odicrwire,  for  be  muft  ilicw  an  adlual  endowment. 

In  tlie  firft  place,  there  is  no  evidence  here  of  payment 
tithes  in  kind,  v»hic!i  will  be  a  much  more  material  confidcraOOl 
againlt  a  \icar  ilian  a  rcclor. 

WhciliCr  the  anfwer  be  fo  formally  drawn  as  might  be,  fCt 
is  fuiFicicnt  as  to  the  denial  of  the  plaintifl's  right ;  for  th(    " 
the  defendants  adirlt  QirU'  was  vicar,  yt*t  they  fay  they  do 


know  or  believe  that  he  was  iniitlcd  to  the  inclofed  grounds 
Hincklrjy  and  to  all  or  any  part  of  the  tithes. 


ioq| 

dsJ 

I 
.1 


(l)  RicharJs  v.  Euans^  1  ff.  39.  (2)    Chn*man  v,    SfT-.ith^  2   Vtj,  yfh 

Ekins  v^  DGtmcr,  poit>  534- 

So 
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So  that,  by  their  anfwcr,  they  infifl:  he  was  not  intiiled  ;  but  Ca«te  v. 
icn  it  was  argued  for  the  plaintiff,  that  the  dtfcndants  Ittriug  .  ^^^' 
p  a  msduj  is  an  implication  that  the  vicar  was  intitled  to  tithcb,  JuTdoU^n^t  Tci 
ndto  be  furc  it  is,  but  this  does  not  preclude  the  defendants  ciuai-awicf  nd- 
rom  objeifiing  to  the  plaintiff's  tide,  anj  it  would  be  hard  to  ants^rom.Uj  a. 
•rccfude  them,  bccaufe  they  fail  in  the  defence  they  fct  up  for  tJif«*8°ti?iV'.o"" 
bemfelvesy  lith.-^s. 

Suppofe  a  plaintiff  at  law  declares,  and  the  defendant  pleads  If  jm-t^  Jant 
Hf  thing   in   bar,  which  by  prcfumption  admits  the   demand,  fj^^^^,"  *!y ^; ll^'"* 
"Icrcupon   the   plaintiff  demurs,  and  the  court  holds  the  plea  prno '  p- on  .id- 
»d, yet  they  will  dill  fee  whether  tne  plaintiff' in  his  declaration  niit-.nc.irnnrid, 
M  made  a  cafe  fuSicient  to  intitle  him  to  recover,  J'^.'^  ^'^  |jj.  j^^^ 

VriU  ^11  fee  whedier  the  plvntiffhas  made  a  cafe  chatintitles  him, Co  recover, 

♦ 

The  plaintiff  is,  unfortunately  for  him,  precluded  by  (;he  rule 
this  court  from  reading  the  evidence  of  the  endowment,  which 
15  faid  would  have  put  this  matter  out  of  queilion. 

♦  The  abbot  of  Lyra  in  Normandy  has  fent  a  certificate  of  the  A  certific3te  of 
[ginal  agreement  between  the  redlor  and  the  vicar  in  relation  ^o"^«'«*i 
the  tithes,  but  though  it  appears  to  come  out  of  the  abbot's  twjcnule  xdiot 
nds,  yet  as  it  does  not  appear  that  it  came  out  of  the  charter-  /«<!  the  vicv  in 
nfeof  the  abbot,  or  that  he  was  the  proper  oiEccr  to  keep  the  relation -^tithes, 
XNToSj  It  could  not  be  admitted  to  be  read.  co^ne  out  of  che 

charter  houfe  of 
^  the  abhot,  and  not  out  of  hit  hands  only,  or  \i  canruc  be  read. 

Even  before   the   reformation,  a  certificate   from  a  foreign     [  ♦^oo  ] 
jbcy  was  not  allowed  (i) ;  therefore,  as  the  original  deed  re*  jS certificate fron 
ing  to  the  endowment  cannot  be  read,  I  muft  take  it  from  the  ^MT'-^^'^a 
idence  before  me,  which  is,  that  no  tithe  has  ever  been  paid  tdorc'^chc  rcfor* 

the  vicar.  matioq. 

ne  terriers  are  very  dark,  and  I  can  hardly  make  any  judg- 

Sbt  of  thtm,  and  it  is  very  far  from  being  clear  from  thence, 

It  tithes  in  kind  were  ever  paid  to  the  vicar. 

A  vicar  may  not  only  be  endowed  of  the  tithes  of  a  parifli,  ^fjvir/rrmaynot 

t  oi  a  pen/ton  Vikt'wx^t^  and  therefore  how  can  I    prefume  he  only  be  endowed 

if  endowed  of  the  tithes,  when  he  might  be  endowed  of  this  an-  aVari^&.*buV^ 

lal  payment  by  way  of  penfion.  of  a  penfion 

K  it  depended  upon  this  only,  I  would  inquire,-  whether  in  iilt«wifc, 

Xf  cafe  tithes  have  been  decreed   in  kind  to  a  vicar,  where 

tot  M  no  evidence  of  tithes  having  ever  been  paid  to  him  in 


illie 


dean  and  chapter,  the  reftors,  do  not  difclaim  their 
It  to  the  tithes  \  if  they  had,  it  might  have  put  an  end  to  the 
eftbn  in  favour  of  the  vicar ;  this  being  the  cafe,  I  am  not 
ified  he  is  intitled  to  the  tithes  in  kind,  and  therefore  it  muH; 
Nit  in  a  metliod  of  trial. 

(1)  Fidf  Cekgrave  v.  Jufon,  ante  198. 

Oi%  It 
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CAtTt  T.  It  IS  faid  the  rectors  ought  to  be  parties  to  the  ifiuc,  but  ir!s 

ynhcrc'zn'im'     "°^  nrctfTary  they  (houldj  for  for  where  an  impropriator's  right 
propgriatofs  right  docs  not  Come  in  qucllion,  he  need  not  even  be  made  a  party  to 
docs  «^':'=^°'^^    a  bill  that  is  brought  for  fubtradion  of  tithes. 
*nctd  no^btf   ^         His  Lordfnip  dirccV«l  an  ifflie  to  try  whether  the  vicar  of 
made  a  pirty        Hinckley  is  intitled   to   titlies  in  kind,  for  tht  Hamlet  of  Hide^ 

tithes. 
Cafe  171.  ii/Vfl  verfus  Guahier^  May  14,  1747- 

[  SOI  ] 

The  court  can-     TV^^*  J^"^^  tuoved  for  a  ne  exeat  regno  againft  the  defendant 
not  grant  a  m      JL V X   Upon  this  cafc,  that  the  plaintiff,  being  a  foreigner,   w;is 
M^thc^'uiiulff  ^^^^^'"  "^  '^  P"^^  ^  hoi\^  in  the  penalty  cf!  50/,  and  a  warranvof 
fwears poiitivciy  attorney  to  enter  up  a  judgment  to  the  defendant,  for  the  debt 
the  defendant  is  of  a  third  pcrfou,  and  that,  being  ignorant  of  the  Englijb  lan- 
Inli^cefuinfiim*  g**2ge,  he  did  not  know  what  the  nature  of  the  paper  was  that 
he  had  figned,  and  the  defendant  foon  after  took  out  execution  up- 
on the  judgment,  and  the  fherifF  appraifmg  a  quantity  of  leau  de 
carme-^W  8/.    only,  it  was  bought  in  at  that  price  by  the  defend- 
ant, though  the  piaintih  fwears  by  his  aHidavit  that  he  verxiy  be- 
licvcb  it  was  v/orth  700  /.  and  the  bottles  alone  70/. 

The  bill  was  brought  for  die  700/..  and  charges  the  defendant 
fold  part  only  of  this  feizure  for  200  /.  and  prays  to  be  relieved 
againlt  it  as  a  fraud. 
Where  ahUlU  ^'^^"^   CHANCELLOR, 

broughtforan  Notv/iihftanding  there  is  an  afhdavit  of  a  perfon  who  heard 

account  o.  ly,  ^j^^  defendant  fay  he  fliould  quit  the  kingdom  on  account  of  tlie 
fwcaring  he  be-  planitilf  s  demand,  yet  1  cannot  grant  a  ne  exeat  regno j  as  the 
iK'veithe  b.Uancc  plaintiff  docs  not  fwear'  pofitively  the  defendant  is  indebted  to  him 
*"  ^iVlI^"'..^^  in  a  certain  fum  ( i ) :  if  the  bill  had  been  brought  for  an  account 

would  amountto  v     '  .  .,     i     i.  i       t    i 

fo  much,  will     onlv,  the   plain tifts  fweaiing  he  verily  believes  the  balance    in 
intitichim  to  a    i\^  favour  would  amounc  to  fo  much,  ic  would  have  been  fufC- 
^         cient. 

Kis  Lordfhip  denied  the  motion. 

( I )  Jnon.  ante  i  vol.  5  2 1 .  See  Mr.  Cox'^  note  to  Done^^  cafc,  1  P.  W.  26 3.  5 rh  Ed. 


Cafe  172.  Wilford  vzii\x%  Beafeley^  May  i5,  1747. 

p  ft    o    s  c       Lord  Chancellor, 

but  not  s.  p.  ■  ^~^HE  plaiiitifF  brought  an  original  bill  for  relief,  the  dc- 
E^idence  in  the  J^  fendant  made  a  full  defence;  witneiTcs  were  examined, 
ccrnVn  *the  ma"l  ^"^  ^  decrec  was  pronounced  againft  the  defendant  in  Decern" 

tcrs  i n  iiTuc  i n       ^vr,    1 7 4  5  * 

tiie  original  caufe, 

not  allowed  to  be  read  after  a  decree  in  that  caufc ;  otherwife  as  to  the  dipcfi:ioAS  in  the  ciofs-caufc  not 

ielatir.g  to  tlie  matters  put  in  ilTuc  in  the  orif  loal. 

May  24,  1 745,  the  defendant  brought  a  crofs-bill  touching 
the  fame  matters,  put  in  ifl'ue  in  the  firft  caufc  ;  the  defendant 
anfwered,  and  the  plaintiff  in  the  crofs-caufe  examined  other 

witneficSf 
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eflbs,  for  die  fame  matters  put  in  ifliie  by  the  anfv/cr  in  the    Witrom  ▼. 

lalcaufe.  ^^^""I^      /^ 

hich  evidence  was  ohjeGcd  to  as  an  inlet  to  perjury,  and  ^^:t^/f^^^  ^^^*^ 
>bjeftion  was  allowed  as  in  a  fimilar  c;:!*c  of  A'.;;;;.v<f/-  vcrfus  ><  ^t^^r^^  ^ 
June  25,   1745,  if  tiie  defendant  hud  not  examincu  <^^\^y^^?y  j^ y     yx/ 


itnelfes  in  the  firil  caufe,  he  Ihould  have  enlarged  the  time /x<[5i^^w^^2£L 
iihlicntion. 

,  Bm  Publication  pafled  in  the  original  caufe,  May  4,    X745, 
he  decree  was  in  the  December  following. 
•.  Attorney  General  for  the  plaintiff  in  the  crofs-c^iuf;^  in- 
that  the  matters  in  the  crofs-caufe  arc  different  fiom  what 
were  in  the  orij^inal  bill. 

is  not  material,  faid  I-ord  Hardiclche^  that  all  the  i^Xc-  v^nerc  neuhfr 
nt's  witncflt-s  were  not  examined  to  the  matters  in  iflUc  V-}^  tx^rxuu^% 
\  oriirinal  caufe,  where  anv  have  been  examitict! ;  if  nci-  llfj!''?"^.'!/.^* 
parry  had  examined  witnciics  in  the  original  eaufe,  the  the  depofiaons 
mi^ht  be  induced  to  admit  the  depofiticns  to  be  read  in  o»,wii:iriieicxa- 

-  s  ...  *  mined  to  the 

'Of^  bill.  fj^e  n;atur» 

put  in  in'ue  by 
tkit  caufcy  juay  be  read  at  the  hearing  cf  Jie  crof»-cuu(c« 

the  prcfent  cafe  witncfles  have  been  examined,  and  his 
hip  rtfufcd  the  evidence  in  tlie  crojs  caufe  to  be  read,  touch- 
ic  matters  in  ifiue  in  the  origin*)!  caufe,  but  ^a\^  liberty  to 
my  of  the  depofitions  in  the  crofs-caufe,  not  iclaiing  co  the 
rs  put  in  iii'ue  in  the  original  caufe. 


ird  verfus  Shevrard  before  iJ.e  Mafcr  of  the  Rdls^  Muy  5,     Cafe  175, 
*747- 

HERE'was  a  fettlement  made  by  Jlohert  Enl  of  LeiceJIcr  Wh-rc money  ii 

in    1700,  wlKTcbv  an   cUate  in  S-.i/fex  w;is  limited  to  his  f*.^!    \^;iI*i,L 
'         .        ,  '  •*'  I.tid  our  m  ^dno, 

ons  for  hie,  hiccciuvcly,  without  impeacJnv.ent  of  wallc,  andifl:hcmc.n 
':dtr  to  the  heirs  (f  the  b&i'ly  nf  tie  jet  tier  ^  ai:d  Vc  charged  u/fii  ^"«  irveftcdin 
».v.;7,v  cibte,  together  with   tbc  other  cllatts,  two  ft  vera!  curiTie!?*t°h.)ugh 
of  5000/.  and  6000/.  for  younger  chlldren'b  ;^'  v. Ions.     In  aicnantfor  iiic 
,  the  Sufl'ex  cftate  was  decreed  to  be  foi.i,  nnd  the  f;iid  iv.o  aieiith;m]Jdlc 

y  .%      t^  ^       c  1  r       1^  r  .  -     '         01  ii  haw  > CI,  It 

to  be  paid  off,  and  .titer  payment  thereof,  the  rcliuiu-  -CpI  tnc  ,ii':i  »*<;  U-ii- 
ce  arifmg  by  ftde,  to  be  laid  out  in  land  to  tb?  ^.m*^  r.lVs  ;::;  uofi;w:-;i,  but 
AtQ^  of  1 700,  and  in  the  mean  ti;r.e  to  be  plated  out  in  ^^f  "  '  "^^ 
iment  fccuritics,  and  by  order  cf  the  2cth  of  Fel'ruars^ 
the  interejl  and  dliideuds  'irvre  to  ^0  a  th?  rc?iU  and  prcf.is 
>  in  cafe  It  was  laid  out  in  uir:'J\  upon  the  death  of  Jocvir:e 
i  Leicefter^  the  lall  tenant  for  iifi-,  the  pctition':rs  ^*erc  in- 
to the  lands,  as  the  pcrfonc>  next  in  remainder,  under  ihe 
nentin  1700. 

rl  Joceiine  kWi^^  the  7th  o^  July,  T74V'  ^--^  p 'titlor.  wr.r, 
repayment  of  the  entire  halNyear^b  dividend,  an:oi:nting  o 
accrued  due  at  Michaelmas,  :  7  13. 

was  oppofed  by  the  av.miniitvjtor  of  Earl  ;' ri/'*'^,  t]«ejai1: 

i  for  lifc^/who  infifted,  that  by  virtue  of  tlie  order  ol  tlic 

G  g  3  20th 
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Shk««ak0v.  2oth  of  Ffhruary^  1720,  which  direftcd  that  the  intertji JhovHi 
6Hftjii.AuD.  ig paid  as  the  rents  and  profits  ^iimdld^  it  mufl  be  coiifidered  as 
if  the  money  had  aftually  been  laid  out  in  land,  and  therefore 
by  the  ftaiute  of  11  Geo.  2.  c.  19.  the  dividend  ought  to  be 
apportion<rd,  and  fo  much  of  the  half-year's  dividend  as  ac- 
c:  aed  in  ihe  life  of  tenant  for  life  belonged  to  his  reprefenta- 
live. 

The  Mart cr of  the  Rdlls^  {William  Forte/cue^  Efquire.) 
Tiie  conflant  ufage  has  been,  wlicre  money  is  to  be  laid  out 
in  luid  up  n  any  fettlement,  and  in  the  mean  time  invefted  in 
government  fecurities^  that  the  intire  half-year's  dividend  fliall 
be  paid  to  him  in  revcrfion,  notwithftanding  the  tenant  for  life 
died  in  the  middle  of  the  half-year,  and  (hall  not  be  apportioned 
( 1 ) ;  other  wife  indeed  in  the  cafe  of  a  mortgage  (2),  and  what 
makes  this  cafe  the  ilronger  is,  that  there  was  a  power  to  grant 
leafes,  and  in  that  cafe  the  counfel  of  the  adminiilrator  of  Earl 
Joceline  admitted  it  would  go  to  the  reverfioner. 

(1)  Pearly  w.Sm'ftb^anie  260.  «  P.  W.  176. 

(fi)  tdwards  v,   Coumiefs  of  WarHvici, 

Cife  I74»  Wiflford  vcrfus  Beazely^  May  23,  I747* 

I  Ve».  6.  s.  C.     A      Qucdion  iirofc  upon  the  ftatutc  of  frauds  and   perjuricsj 
^g^^^>^  tniB  501.  ^^^  Whether  a    perfon  fuhfcribing  a  deed   as  a  witnefs  only, 

^^y^*S^t-y   ^  which  (he  knew  the  contents  of,  could  be  faid  to  hive  figncdit 
^-^!^6„^r^f-    '    within  the  meaning  of  that  llatute. 
/<^^'^'^  Lord  Chanceilor, 

^^^-^-^  \^'hrre  an  agree-      The  mcMiing  of  the  ftatute  is   to  reduce  contraAs  to  a  ccr- 

"^"^^T^Keuccdlii  w^  tainty,  in  order  to  avoid  perjury  on  the  one  hand,  and  fraud  ort 

'^"^^'*^' t.iin  ),and  rhc    the  Other,  and    therefore,  both  in  this  court  and  the  couHs  of 

J/^'  •  |}"'^*^*"^J^^^^[^^j    common    law,  where    an    agreement  has  been  reduced  to  fuch 

^t-l^compiLci  *  a  certainty,   and  the  fubilance  of   the   ftatute  has  been  complied 

Kviih  in  tnc  .na-  u  uh  in  the  material  part,  the  forms  have  never  been  infillc^l 

tcnalp.r,che      ^^0^/,), 

form-h  V  never      ^,/,  .tn  .  i  r\  ^ 

been  infilled  I  he  word  party  m  the  ftatute  is  not  to  be  conftrued  party  as 

•pon.  to  a  deed,  but  perfon   in   general,  or  clfe  what  would  become  of 

thofe  decrees  where  figning  of  letters,  by  which  tlic  party  never 

intended  to  bind  himfclf,  has  been  held  to  be  a  ligning  within  the 

ftatute. 

There  have  been  cafes  where  a  letter  written  to  a  man's  o^m 
agents  and  fitting   forth  the   terms  of  an  agreement  us  conclud- 
ed by  him,  h^«  been  deemed,  to  be  a  lignir.g  within  the  ftatute, 
I     5®4    f     and  :»gre(.able  to  the  provifion  of  it  (2). 
^^fp'^^^^^Y^'c!       *Lord  Chancellor  denied  the  general  doftrine  as  laid  down  in 
jniiiin  wn:.-gr>  PA*<r.    in   Chaiu    402.   Ba^vdes  veiTus    Amhurji^  though  true  as 
a)japerf >nwh>  applied  to   that  cafe  by  Lord  Coiv^er.  and  faid  the  difterenccbe- 

is  a  pir.>,   ?.nd       ^  '  ''  ' 

knowi  cixc  contents,  fubfcribcs  V  as  a  witnefs  only,  flie  U  bound  by  it,  far  it  u  a  figning  within  ihc  ft** 

tu.e. 

(I)  :ee    Ha    kns  v.  Hlmei    I    P  Jf\       I  P.  IV.  771. 

770   i^tck  ■  w.  ^^Itore  rt  ux%\\\  Serjt.ints^ Ir.H  (2)    See   Clok  y,  JFri^htf  ante  I  vo/« 

y^u'.V,  Mar.h  ill,  i;86  aiiil  ci;cd  in  note      12,  note  i. 
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xt  the  two  cafes  was,  that  the  writing  there,  though  all  In  the    Wilfoid  r. 
icr's  hand,  was  only  a  Iketch  of  an   agreement  not  fettled  or        'AriLxv. 
ifirmed  by  the  parties;  but  here  the  defendant  figned  it  as  a 
tiplete   agreement,  and,  as  (he  knew  the   contents,  is  to  be 
md  by  it  in  the  prefent  cafe*  ( i ). 

On  a  marriage  treaty,  the  intended  hufband,  and  the  you-^y  lady's  father,  went 
counfellor's  chambers  to  hive.  In  contidcration  of  the  ponio.i  the  fa:her  propofcd 
?e,  a  fettle  sent  drawn;  minutes  of  agreement  were  uken  down  in  writing  ky 
lounfel,  and  given  by  him  to  hU  clerk,  to  be  drawn  up  in  forir  :  the  next  day  the 
:r  dies,  and  the  4ay  following  the  marriage  was  folemni/L^l :  this  agreement, 
ritbftanding  thefe  preparations,  was  held  by  Lord  Coufer  to  be  within  ti:e  ilutute 
ludsaad  perjuries.     Bdwda  vcrfus  jJmhutfif  Pr,  Cb.  402.  2  Cb.  Rtp,  284.. 

1)  The   defchdant   previous  to    the  dan t  took  A/'<'^"t?7v/in to  partnerfliin  with  her, 

riage  of  her  daughter  «vith  Welford  and  the  above  1000 /•  was  agreed  between 

i?d  10  give  her  a  marriage  portion  of  M^^elforJ  ;ind  herlelt  to  be  a  part  of  his  (hare 

0/.     By  marriage  articles  (to  which  of  the  capital,  and  Ihe  gave  him  credit  for 

defendant  was  not  a   party),  it  was  it.     It   was    decreed,   that   the    1000 /• 

ed  that  the  1000/.   ihould  be  veiled  fliould  be  paid  to  the    trullees  upon  the 

raftees   for  certain  purpofcs    therein  trufls   declared  by  the  marriage  articles, 

tioned.     The  defendant   was  a  tuit-  Rg^,  Lib,  B.  174b.  foi.  355. 
;o  the  articles.  Afterwards  the  defen- 


EUon  verfus  £//;//,  May  19,  1747.  Cafe  175. 

k  L  U  Sir  Abraham  Elton  by  his  will,  "  n;citing  that  he  S.  C.  i.  Vtf.  4. 
"  **  had  a  right  and  power  to  difpofe  of  the  fum  of  1500  /•  ^.c?^^'  ^^^' 
ing  part  of  the  money  fettled  on  his  late  deccafed  daugh  %\x  j^bratam  EU 
r  Eiizabethy  the  Lite  wife  of  Pe/c-r  Day^  Efq;  and  wliich  ^c'^byhlbwill 
im  is  now  in  his  hands,  fay3.  Now  I  do  hereby  give  a!»d  grlnjaightlr^. 
:queath  the  fame,  and  all  ni);  right  :md  intcieit  therein,  unto  E.  ihc  uaughter 
y  grandaughter -^/;A7fl  Eltofi^  the  daughter  of  my  fon  7"^-^^- ^^^^^l"" 'b' ^■ 
Ifujy  to  be  at  her  oion  dijprfal^  piirfuant  to  the  requcjl  of  my f aid  lite  her  own  difpofal, 
f^a/f'J^j//^/^/c*r  Elizabeth  Day,  in  cafe  Jhc  niairy  ivUh  the  conjent  in  cafe  flie  marry 
td  approbation  cf  tnyfaid  fon  Jacob  hiton  and  his  ivify  and  in  of  7/^!  and^hi. 
fe  of  their  deaths  before  that  timc^   then  *ivith  the  confent  and  ap'  wire;  andin<:afc 

•obation  of  their  trullees.  and  not  oiherivlfcP  of  their  deaths, 

^  ^        ^  J  before  that  time, 

with  the  confent  of  their  truilee?,  and  not  ochcrwife.  A.  E.  dUd  at  i^^  ard  unmarntd :  J.  E.  as 
prcjenutive  of  A.  E.  /;  ;;w/  ':t:tit.'cd  to  tie  1 5(0  i.  /cr  tbet'ejiingof  tbe  tegacy  relating  to  (be  event  oftbt 
ag€^  as  that  never  ba^pemd^  tbe  Ug-.icy  did  not  vcft  ( i ). 

n  1729,  tlie  grandaughter  died  at  the  age  of  14,  and  un-      /  ;^y^ .  X -^>«.#«^ 
Tied.  ^   "         jjT- 

Jacob  Elton^  the  father  of  the  infant,  brings  his   bill  for  the  -       ^' 

)o/.  as  her  reprefentative,  infilling  it  was  a  vcftcd  legacy. 

rh;  principal  defendants   are  the  alTignecs  under   i!ic  com- 

Bon  of  bankruptcy  againil  ^\x  Abraham  Ellon^  the  elded  fon 

he  teftator,  who  claim  the    1500/,  in   hif  rii;ht,  he  being  ^ 

rcGduary  legatee  of  Dame  Alary  Elton  his  mother,  who  wiis 


1)  So  Gdrhut  V.  Hilton,  ante  I  vol.  Munclley,  I  Bro.  Cha.  Rep,  303.  Knap  v. 
.  Atkins  w.  Hiccock,  i  vol.  5C0.  Ptdlen  Noyes,  Amb.  662.  Fidi  note  l.  to  Ha^-^ey 
iii$iff,   OMte  2  vol.  590.  Hcmmlnes  v.     AJion^antc  I  vol.  381. 
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iLToir  T»  ries  I  give,  or  I  give  in  cafe  ihe  marries,  it  makes  no  difitrcncCf 
itToK.  ^^^  .^  j^^^j^  cafes  it  is  annexed  to  the  fub (lance  of  the  dcvife*,  the 
words  to  be  at  her  dlfpcfal  do  not  vary  the  cafe,  for  whoe^xr  gifCf 
3  legac)'  gives  it  to  be  at  the  difpofal  of  the  legatee,  and  thofe 
words  cannot  be  feparated  from  the  words  /  gtx^  \  it  is  plan 
therefore  upon  the  words  that  it  is  a  condition  precedent,  and 
dependent  upon  the  marriage. 

5i>ppofe  this  young  lady  had,  immediately  on  the  dcatli  of 
her  grandfather,  brought  a  bill  here  for  the  legacy,  the  court 
could  not  have  decreed  it,  for  the  time  is  annexed  t^  the  fub- 
fiance  of  the  Icjracy,  and  therefore  is  ftronger  than  tl-ec-feof 
jitkyns  vtrfus  Ilii. reels,  i  TV. -^*.*'.  5C0.  wliich  was  a:»ncxc<l  fo 
the  payment  only,  and  is  called  by  the  civil  bw  extcutkn  ef  the 
legitcyy  and  in  this  rcfpedl,  I  govern  mvfwif  a  good  deal  by  die 
cafe  of  Garhiit  vcrius  Hi! ten  at  tlic  Rdls  ( 1 ). 

It  has  l>een  fiid  by  Mr.  Attorney  General,  it  is  very  impro- 
bable the  grandfather  would  mukc  fuch  a  clifpcfition,  as  might 
keep  it  pollibly  in  fufpcnce  during  the  whole  life  of  the  grao- 
daughter. 

Could  (he  have  had  the  intereft  if  (he  had  brought  her  bill? 
Certainly  ihe  could  not ;  for  where  intereft  is  not  given  by  a 
grandfather,  fhe  is  not  inticled  to  it )  othcrwife  where  a  legacy  is 
given  by  a  father,  becaufe  if  he  does  not  provide  maintenance^ 
the  court  will  give  intereft  in  lieu  of  it^  tliough  the  legacy  be 
payable  at  a  future  day. 

The  civil  law  does  not  make  any  difference  whether  the  con- 
dition is  precedent  or  fubfequent,  for  there  any  reft raint  of  mar- 
riage is  void,  but  then  this  court  and  the  civil  law  do  bothicquiic 
theftiElum  of  the  marriage  fliould  be  performed. 
r  508  ]  Whether  it  is  taken  in  the  fenfe  of  a  condition,  or  in  the  ftnfe 
and  meaning  of  a  time  of  payment,  it  is  the  fame  thing,  for  the 
rule  is  dies  hiecrtus  in  tcfianwniD  ecfuiifionewjlielt, 

Wlicn  it  is  given  to  be  paid  at  twenty-one,  the  time  is  cer- 
tain, and  known  to  an  hour,  and  therefore  held  to  be  tranfmilfiblcj 
but  where  the  time  is  unceitnhiy  it  has  been  held  not  to  vcft 
till  rht  conrir.^cncy  liappens,  bccnufe  it  cannot  he  afciviainid  %dt' 
ihrr  it  -vill  e^\  r  l:::pp  ?i  or  no, 

I  d )  n-ri  L  ri.erc  is  an  amMguity  in  tlie  words  net  ^thrv:'A 
v.!;.'tl.;:  ;::;  \  r;  !;;ic  to  the  words  immedir.tcly  anicctdciir,  or  n) 
th  :  wlioi..  tici\;!c. 

II  ):.  >  Ikv ii  i(.n;vnded  for  by  the  plaintitT,  that  tlicy  rcUc 
only  to  :;.o  w.'rvl>  in^mcili.it^-ly  antecedent;  but  I  do  net  kr'"^ 
w\\:x  'A.:v..';:  I'lvr.  :::  to  cor.iii.o  ihelc  word^only  to  a  purti'lj'"^ 
fciitci  '  *.,  i;iit  il  I  ;■  nuiit  riin  i]iioii;:!i  tlic  whole,  ur.d  niL«ii:>  i^^-*' 
lie  civics  i'lv.t  LJvv.  it  uiilcfs  there  lliould  be  a  marria;:e. 

In  tl.c  c:.1j  v-X  Jit-y.s  vcrfiis  Jli.whf,  I  dcttrniincd  iipi.in|'^ 
f.mie  fc'.irivi.^.: \  .1,  iir.d  ti.e  Lin::c  pririciplcb  1  po  upon  in  i--' 
prcf.nt,  t]K.M:/r>,  ns  I  L.ivl  l^ctu.c,  th.it  is  a  lliungcr  cafL,  I'l^f 
i''^vc  in  ihx  -j'-.h  ..f  tliL-  i»-'-:i'jy  tr.j  time  v.t.s  not  annexed  to :!»«■' 
Uijiuiiicc   of  iiie  Ki^acy,  but   10  thv  p.iymeut  only,  and  yc:iJj* 

(1)  .-^.v  I  vol.  3S1.  S.  C. 
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But  then  the  will  faying,  in  cafe pe  marry  nulth  the  ccufent  anA     Eltow  t. 
apfrohation  of  my  fvi   Jiicob   Elton    and  h:s  nv'fe^  8<c.  ih-nvs  lie        Elt«m. 
did  not  intend  it  lliould  be  at  her  own  (ii.'pofal  «///f/>  /U'  i.i.irrieiL 

And  it  is  reafonable  to  fuppcfe  this  his  intcntiou,  hrcir^fj  the 
tcffiator,  and  Elizabeth  Day,  the  aunt  01  An^ia  EUcn,  kruv.v  v.wxt 
ber  father  would  provide  for  lier,  and  intended  this  only  ab  an 
addition  if  there  flioukl  be  a  marriage. 

That  dies  wcertus  cor.ditkncm  in  tajlamenio  f^c:t^  is  the  rule  of 
civil  Jaw,  and  though  thty  i\o  not  hold  a  marriH<;c  with  coiifept  to 
bcneccfliiry,  yet  they  fay,  where  it  is  given  on  condition  c.f  nvar- 
riagc,  there  niuft  be  a  irinrriage.  Dg,  lib.  ^5.  ///.  i.  de 
cofiditisnibuj  bf  dem^vjiraiioiiibniy  IsSc,  Lex  75.  J5'  /W.  Lex  68. 
Si  ita  le^atum  ejfet^  cum  fiupjlrit  :  Si  nuyia  f*i'i'i  tif  hoc 
deflator  fi'Jfei^  ali:rtnn  matrimonium  et*it  expert ::r:dur,:  \  itihlique 
ftererit    uirum    viV7    tejlatcrc^   an  pofl   mortem    ea    iterum    uup' 

Mr.  Bi'oivn^  of  the  fame  fide,  cited  the  cafe  of  Garhut  v.^rfut 
Hilton  [\)^  November  26,  1739,  before  Mr.  Verney  at  the  Roils. 
^.  gave  a  I'^gacy  of  200/.  to  B.  provided  (he  married  with  the 
onfcnt  ot  her  father  and  morlier,  and,  the  furvivor  of  them : 
J. '  rinirs  her  bill  for  the  legacy  while  fhe  is  finale,  and  Mr. 
W'v  htid  it  did  not  veil  till  her  marriage,  and  dlfmiflcu  her 
ill.  ' 

Mr.  JVilbraham  of  the  Himc  fide  faid,  only  tranfpofe  the 
irords  iii!^Md  of  I  give  1500/.  to  Anna  Lltcn^  to  he  at  her  dif- 
ofal  in  ':m\:  fht:  marries,  fuppofc  tin:  leftator  had  faid,  /'//  cafe 
inna  Elton  mnr'les^  I  yjve  I  500/.  to  be  at  her  difvfiil,  and  there 
oul'.l  have  bc?n  no  dv^ubr,  but  il.erc  muil  liavc  been  ^  marriage 
0  r\\7i\:i'  itvclt. 

Lord  Cii.'.xcellcr, 

The  frciicra!  cjur.iLicii  is,  v.'y:rl\er  it  wa.«  a  ve fled  legacy  in 
inna  Elion  at  tiic  time  of  1  rr  c.rath,  anil  tliac  will  depend  on 
heconIlruv?Licnof  tliw  chiuie  in  ihe  v/ill,  and  the  aucliorities  of 
Jiis  court. 

His  Lord fliip  then  ftated  the  dovifeto  Anna  Elton, 

As  to  the  claufe  in  a'fjrm-  r  part  of  the  will,  in  which  the     F  jcy  J 
tcftator  gives  icoo/.  to  Ahna  Eli^n^  his  grandau;:htcr,  at  twenty- 
^ne,  or  marriage,  which  ihould  firil  happen,  I  iliall  confiJcr  it 
aftcnvards. 

It  has  been  infiftcd  for  the  p].iinii»T,  that  th?.  legacy  vcftcd  in 
Anna  Elton  immediately  0:1  the  dja^h  of  the  teltitcr,  and  there- 
fore, notwithftanding  flie  is  dead  unmarried,  ih.:t  he,  as  htr 
'^prcfrntative,  is  intitlcd  to  it,  and  tl.at  the  whole  c^  iliis  is  a 
condition  fiibfequent,  and  her  dyin-jr  before  marriage  being  the 
*ft  of  God,  it  doe.:»  ijot  c'yerek)! c  t!.::c:U  tIk  lr';acy. 

But  I  deny  this  ablolutjlv,  ai^i  ]i«>lii  it  tu  be  a  comlition 
prtcedcnr,  though  wheih'r  a  coii<!ition  pr^ecvleiit  or  fa'-iVq-i^nr, 
^  makes  no  difierence  ;  but  that  this  is  a  condition  preccidrit  ap- 
pears from  the  words,  for  whether  a  teltatt:ri'ays  in  ca!*e  flie  mar- 

(i)  Ante  I  vol.  3S1.  S.  C. 
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FtAMDivs  ▼.  «  that  tho  faiJ  John  Flanders  (hculd  not  have  the  difpoEjionof 
Clakbi.  a  tfie  faid  lar^i^y  to  his  then,  or  any  future  wife,  but  that  in 
•'  cafe  of  his  ilcath  without  iiiUc,  the  fame  (hculd  revert  unto 
"  the  faid  tcllatrix's  family;  but  in  the  mean  time  Ihc  diTcfteJ 
«^  her  executors  by  half-yearly  payments  to  pay  the  faid  jiii 
«*  Fiamkrs  iiucTC  ll  after  tlie  rate  oijive  per  cent,  for  Tuch  paxttof 
**  the  faid  principal  as  fhould  from  time  to  time  continue  in  thdr 
*«  hr.nJs,  till  the  whole  fliould  be  paid." 

The  furviving  executrix  of  the  motlier  directs  the  hundred 
and  fif:y  pounds  by  her  will  to  be  paid  within  two  years  afa 
her  death. 

The  bill  is  broHght  by  the  legatee  for  the  hundred  and  % 
]..-:.::.!:-,  r.nd  infifts  he  has  a  righ:  to  be  paid  the  whole. 

LoilD   CSIANCELLOR, 

The  claufe  in  this  will  is  fo  particular,  that  It  cannct  be 
tktcrmined  \':  any  ;^cncral  rult ,  but  on  the  pcnninj;  of  the  wil 

To  take  tiie  chufc  by  its  particular  parts,  Afarfraret  Floh 
fhrs  "  bequeaths  to  her  fon  Johft  Flanders  one  hundred  andfifif 
"  poi!nd<i,  to  be  paid  to  him  oy  her  executors,  at  fuch  timwani 
•*  in  fuch  proportions,  as  they  fliould  judge  neceflar}',  aml(I^ 
**  dared  that  her  faid  fon  (houid  not  have  the  difpofition  of  ttc 
"  f./iu  legacy  to  his  then,  or  future  wife,  but  that  in  c^fe  of  his 
[  510  J  «*  death  without  iffiic,  the  fame  fliould  revert  unto  the  faid  td- 
"  tatrix's  family.** 

If  it  had  rcfted  there,  I  fliould  have  been  of  opinion  JA 
FlmAtrs  (hould  liave  hiid  the  ufufrucluary  intcrcfl  only,  and  it 
would  have  goi:e  over  on  his  leaving  no  iiVue  nt  his  death ;  fei 
as  I  faid  at  firfc,  the  particuLtr  penning*  tics  up  the  words  toiffw 
living  at  the  time  of  his  dcatli  ( i  ^,  and  points  out  the  p^rticuhr 
tin-ic  whcniic  m:;!;lit  make  tlic  dirpolkion,  and  f  hew  5  there  fore  it 
VMS  a  particular  time,  and  a  particular  dyirg  v.iLiiout  illuc,  tto 
wai  meant  by  the  tcftatrix, 

l^at  in  the  n^an  time  fne  di^vftcd  her  executors,  by  hd-- 
ytrarly  paynuntr.,  to  pay  the  f;.id  j:':n  rhfu!f*-s  intcrell  atlnc 
rate  of  <ivc  per  ce::t,  for  fuch  parts  01  the  iaid  principal  asfliou"* 
from  time  to  time  continue  in  their  hands  ////  the  iLUUfowli'^ 
paid* 

Her  intention  feems  to  be,  that  her  c::ccutors  fliould  hard 
power  of  payir.g  the  whole,  or  in  part,  as  tiic  trade,  dealingSfO^ 
occafions  of  tiic  fon  fliould  require,  and  that  he  might  fpcnd* 
clifpofe  of  iliis  as  he  thought  proper,  but  while  any  pnrtof  tl* 
hundred  and  fifly  pounds  rciuainc  J  in  tlic  executor's  hand,  to  »* 
fuSjecl:  to  the  will. 

It  has  been  objei^ed  tliat  the  alTont  of  the  executors  is  ^^ 
rrilliry  to  every  kgacy  (2),  and  korc  bting  two  under  the  w:li  * 
Jliiroart't -FLruL ; v,  and  one  deail,  the  lurvivor  cannot  allcnf. 

I  do  agrc?,  wi:eih-jr  it  be  a  fpecificlcgacy,  or  a  pccuniaryofl^f 
the  afllnt  01'  the  executor  is  necelVury,  but  the  power  of  accotof* 

f  0  ^"•' 'i  HJ^to.'t  V.  BrJ?}',  ante  2  vol.  (2)  N^r/^ey  v.  NQfihey,  ante  2  vol.  77* 
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lot  determined  by  the  death  of  one,  for  the  wliolc  furvlved  to    FtANDins  y, 

other  executor  ( I ),  and  (he  might  aflent.  Cla*k«, 

This  comes  near  the  cafe,  in  F'lxgihhoni s  Reports^  of  the  Attor^  • 

Gtnnul  in  behalf  of  the  Goldfm'itks^  Company  of  London  verl'us 

7/3 14,  where  what  the  court  went  upon  was  the  limitation 

I  was  void ;  for  as  the  fon   had  a  power  to  fpend  the  whole, 

company  could  have  no  more  than  he  fhould  have  left  un- 

nt,  and  tlierefore  difmifled  the  bill. 

flic  legacy  in  the  prcfent  cafe  amounts  to  the  very  fame  ;  here 

a  power   to  fpend  the  whole,  and  for  the   executor  to   pay 

he  fon  of  the  teftator  from  time  to  time,  either  part  of  the 

idred  and  fifty  pounds,  or  the  whole,  as  the  occafions  of  the 

fhould  require, 

liis  being  too  a  provifion  made  by  a  mother  for  a  fon,  I  am  of 

lion   the  legacy  ought  to  be  paid  to  him,  without  his  givuig 

fecurity  j  and  decreed  accordingly  (2). 

1)  So  Attorney  Grnnal  y.'GUg^  ante  I  (2)  Reg*  Lib,  A.  1746.  fol.  65 6« 

356.  JeLCTmb  V.  Hariuwdy  2  Vef  265, 


Petre  verfus  Peire^  May  20,   1747.  Cafe  177. 

^RD  Chancellor,  f  S'^  3 

■^HE  court  will  not  oblige  a  jointrcfs  tobrir.ij  in  her  join-  A jo'mtrefi  ii  not 

ture    deed    into    court,  or  before    a  Mailer,  unlefs  the  htr^jlnujre*"' 

liring  it  will  confirm   her  jointure  (i),  but  will   ilreft  her  deed  intocourt^ 

r  to  deliver  in   a   fchcdulc  of  the   dccf Is,  and  the  court  at  ""'^.^^  '|-«  P«tjr 

T  difcrelioii  may  order  what  fnail  or  (hall  not  be  prodt^.ced.  confirm ttT 

^'hcre  there  is  a  numerous  fiimily  of  children  who  arc  in-  Upaninappric*. 
t»,  upon  an  application  for  maintenance  for  the  cJtltft  Ton,  tioa  ior  nuinio- 
court  will    make  a  liberal    allowance  to    him,  tli;:t  he  r.;.iy  "^f""  /^  *? 

11  If  ••111  J  r,T  ^^  fcldcftfon,  the 

iic  better  able  to  maintain  his   brotliers  and  litters,  coiiiiacr-  couic  will  make 
him  in  the  light  of  the  father  of  the  family,  b'jt  in  the   pre-  li'nj  a  liberal 
teafe  the  cldelt  fon  being  conveyed  av.My  clandcfiiiioly  to  ^'l^^c'h^^ 
ifay,  outof  the  hands  of  the  guardi;^n,  the  court;  as  he  cannot  mainrtin  his 
wrought  before  them,  can   make  no  ord?r  of  this  kind,  but  J^i^j-^-'"   *"* 
itted,  after  Lady  iW^/r)' /VwY' s  jointure  is  (ahsluM,  tnc.t  tijc  \r<,.^\:^^\„  i^^ 
5ius  rents  and  profits  ihould  be  laid  out  for  the  benefit  cf  tlic  /jr^rrw^i), 
ift  fon. 


\)  Chamberlain  V,  Knappt  ftnte  \  vol,  ing;   Vef,  junr,    76.  Pyr.cent  v.    Pjnant^ 

Lord  Portfmouth  v.lAiiy  E^ngham  I.  poO  571. 

430.   Leech  v.    TroUop^    2  ^c/I  662.  (2)  Lanoy  v.  AihJy  ante  2  voL  447. 

••■/&  V.  £j//,  ihid.  450,    Ford  V.  Ptet" 
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^*^r    ,  Cafe  178.  Lady  Head  ycrfns  Str  Francis  Head^  May  21,  1747. 

^  ^  Thedepcfitionof  ^Tp  H  E  defendant's  counfel  obje£ied  to  the  reading  the  depo- 

Z:ff'  of'ife'^t'latiff'      ^      ^»"0"  °^  7^"^  ^''''^^^'  ^^c  ^»f«  of  y^*''  Genenv,  for  the 
cannoL  be  read    plaintiff,  as  he  is  the  proche'in  amy  of  the  plaintiif»  and    liable  tQ 

forth- pi  ur. iff,    the  colts. 

to  coihf  '^  *        The  court  allowed  the  obje£lion, 

S.  C.  ante  295. 
poll  547. 

Cafe  179.  Anon.    Eajter  iernty  May   21,   1747^ 

Notice  muft  be  /V  ^  Order  was  obtained  on  a  motion  of  courfe,  that  the 
gjvcn,bcforc  yott  x\.  plaintiff  fliould  be  at  liberty  to  add  fome  new  interro- 
can  move  to  add  gaiorics  for  tl)e  examination  of  the  defendant,  the  examinations 
ri^rTforth^w^^  already  put  in  being  reported  futficient,  and  that  both  feis  of 
minatjon  of  a      interrogatories  may  be  anfwered  at  the  fame  time. 

defendant,  on 

the  examinations  before  put  in  being  reported  ipfufficient.    Such  an  order  obtained  on  a  rootioa  ofcooiiii 

is  irregular,  and  will  be  difcharged. 

Lord  Chancellor, 

I  find  no  inftance  of  an  order  of  this  fort,  on  a  motion  of 
courfe  \  it  has  fome  analogy  to  orders  for   amendment  of  bills, 
where  anfwers  have  been  reported  infufficient ;  and  if  this  prac- 
tice is  not  of  courfe  for  adding  interrogatories,  on  an  examina- 
tion being  reported  infufficient,  I  will  not  fet  up  this  as  an  in« 
f  S  ^  ^  ]      ftance,  and  thereby  introduce  a  new  pra£licc, 
^^^J®*JJ^^**^'^        I   think  the   court  has  rather  gone  too  far  in  allowing  the 
for  in  allowing    amendment  of  bills,  on  anfwers  being  reported  infufficient,  as 
the  amendment  it  has  frequently  been  made  ufc  of  as  a  fcheme  and  method  of 

ofbilltonan-      j^ig.. 
fwer*8  being  ref    ^^lay. 


ported  infuffici- 
ent* 


If  the  party  wants  to  add  new  interrogatories,  on  an  exami- 
nation reported  infufficient,  an  application  ihould  be  made  to 
the  court  by  notice  to  the  other  party,  that  the  court  may  be  ap- 
prized whether  there  is  a  ground  for  it ;  but  as  this  was  an  order 
obtained  on. a  motion  of  courfe,  the  court  thought  it  irregular, 
and  difcharged  the  order. 


Cafe  180.  Qify  of  London  verfus  NaJIj^  May  25,  1747. 

S.  C.  I  Vef.  12, 
^\"  «f."^^"    T     O  R  D  Hardwicle  ftated  the  cafe  as  follows  : 

•n  a  byilding  ■        , 

leafe  covenantt      *    ^ 

to  ncw-boiid  the  The  bill  IS  brought  by  the  city  of  London  againft  NaJI}i  ^ 
f^^^^^^^^x^^  have  a  fpecific  performance  of  an  agreement  for  a  building  Icafc 
the  rebuilding  '  of  fomc  old  houfes  near  Leaden  hall  market. 

fome  and  repair- 
ing others  is  not  fufficient  to  anfwer  the  covenant,  hut  the  lefTec  muft  re-buUd  the  whole* 

The 


'-5IS  AigoedffldDettraiW 


In  the  Time  of  Lord  Chancellor  Haritwi 


rrfm  Sir  Frai!dtti4M>ji\,v;. 

1  t's  counfd  objcflcd  to  tie  rdn^tks 
w  (;^;7w,  the  wife  of  JthOm:; 
ie  prickein  amy  of  the  plaiiuiff,  £ki  b- 

d  the  objeftion, 


Eaftir  iem^  Ma]  21,  17471 

oHfained  on  a  motion  of  coorfe,  ii- 
d  be  at  liberty  to  add  Ibmc  ncffisr 
lination  of  the  defendant,  the  eufflist 

reported  fufficicnt,  and  tk  botl  fa- 
e  anfwered  at  the  fame  time. 


)R9 

of  an  order  of  this  fort,  on  a  BM^ 
nalogy  to  orders  for  amendment  «:6» 
ccn  reported  infufficicnt}  and  if  tbp 

>r  adding  interrogatories,  on  f^[ 
r,fufficient,Iwillnotfetuptk««a^ 

troduceanewpraaicc.  . 

on  anfwcrs  bring  sported  .|J«2 

addnewlnterrogatorfe.oo"'*; 
-ient,  an  application  fliooiak»*^ 

, ground  for  it5butaitb«» 
courfc,  the  court  tiougif""^ 


.atedthccafeasfbflowi: 


J  of  an  agreement  tor  a 


The  points  in  the  caufe  arc,  what  is  the  true  int* 
covenants  in  the  leafe  and  agreement  entere^l  into  bet 
city  of  London  and  George  Greaves^  a  builder,  the  origii 
and  whether  the  covenants  arc  fufHciently  performed  ? 

Another  point  has  been  made  on  the  circumft:inces 
and  mifbehaviour  in  obtaining  of  this  leafe,  the  defenda 
at  that  time  a  committee-man  for  letting  the  city  land«. 

It  appears  thefe  were   very  old  houfes,  and  that  the  k 
an  intention  by  their  committee  for  letting  the  city  land 
thefe  premifles  in  the  year  1734,  an  order  thereupon  wa 
to  furvey  the  premifles  on  the  firft  of  May^  and  it  was  re 
they  were  much  out    of  repair,    and  proper   for  a  re^ 
leafe. 

The  utmoft  term  allowed  for  repairs  is  one  and  twenty 
but  the  city  are  not  bound  down  upon  building  kajes  for  am 
tain  term. 

The  propofals  for  talcing  a  repairing  leafe  were  rejcfled, 
came  to  nothing.     The  confideration   of  thefe  houfes  wa«  t 
up  again  in  1736.     Mr,  Napy  who  was  then  of  the  commit 
was  appointed  to  infpeft. 

The   3d  of   November y  1736,  a  report  was  made,  to  wh 
Najb  was  a  party  :.  in  purfuance  of  an  order  in  May  before,  t. 
the  infpectors  were  of  opinion  the  houfea  ought  to  be  rebuilt, 
they  are    in   a   very   bad  and  ruinous  condition,  and  to  whi 
report  Mr.  Najh  figned  in  the  firft  place,  on  the  4th  of  Novemht: 
1736,    an    advertifement    was  ordered  to  be  put  in  the  public 
papers,  that  the  premifles  were  to  be  let  on  a  building  leafe  of   c. 
years. 

Every  one   of  thefe  afts  import  in  the  ftrongefl:  manncx- 
building  ieafe, 

Mr.  George  Greaves  offered  to  c^ive  the  city  a  1 000/.  fine  upc>t 
a  61  years  leafe,  and  that  propolal  was  accepted,  and  he  was  c^ti, 
clared  the  beft  bidder:  after  this  a  draft  of  a  leafe  was  prep^^^ 
cd,  in  which  were  thefe  words,  the  leflee  to  ncw-b.uild  the  p«-^^ 
.mifTes,  or  any  part  thereof -^  but  it  appears  that  the  words,  cf-  ,c^^j^ 
part  thereof^  were  ftruck  out  in  the  dntft,  and  left  out  in  trl-j.'^ 
original  5  the  leafe  was  to  be  approved  of  by  two  of  the  commj^^ 
tee-men,  and  was  fo  accordingly,  by  Mr.  Heaton  and  the  defexxjciZ 
ant  NaJh. 

Afterwards  this  leafe  was  executed  on  the  8th  of  Fehrt^^^^ 
1 736,  and  thofe  words  ,  or  any  part  thereof ^  being  left  out,  pro^vc"r 
they  had  been  under  the  confideration  of  the  whole  coromitjt^^ 
and  dropped  by  their  exprefs  diredlion.  * 

Mr.  Greaves  came  into  poflefTion  under  this  leafe. 

The  firft  queftion  was,  what  is  the  trujc  intent  and  meaning   ^^ 
the  covenant. 

It  was  infifted  by  the  counfel  for  the  tity  oi London y  the  mea^n^ 
mg  13,  that  all  the  meffuagcs  (hould  be  entirely  ne^v-builiy  wixe^^ 
as  but  two  have  been  new  built,  and  the  reft  repaired.  *^ 

And  by  the  counfel  for  the   defendant  Najhj  that  if  he  l>uil* 
new  mefl'uages  in  the  plural  numbtr,  (which  muft  be  two     ^^ 
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City  of  Low  DOW  leafl),  and  the  refl:  were  put  into  repair,  that  this  is  fuDicicntto 
%.  NAiH.       anfwer  the  covenant. 

I  am  of  opinion  the  true  conftruflion  is,  all  the  melTuages 
fiiould  be  rebuilt. 

Mr.  Greaves  covenants  that  he  will  ncw-bulKl  the  brick  mcf- 
faages  on  the  premifles  within  tlic  compuis  of  three  years. 

Wh.u  can  be  the  meaning  of  fucli  a  covenant  ?  Why,  to  re- 
build the  whole,  for  nn  ttnUJinite prop^fition  is  equnl  to  an  wiktr- 
fal[ir  p'.fitlon^  for  hail  it  b-^cn  left  to  Mr.  Greaves*%  difcrectoii  to 
ballil  two,  or  three,  or  four  houfes,  it  would  have  been  fo  very 
u:ic::t;.i:',  ih.:t  it  c  vuld  never  be  the  mcaniiij:. 
I  5-4  J  it  v.M^  \v\  o\\\\A\o'\  that  there  was  rot  a  plan  annexed  to  the 

1j«'':,  il.fcrijing  v/h:tt  fort  of  houfes  Grcr.ves  was  to  build. 

li  tlicre  coiilii  \yi  any  doubt  upon  the  covenants,  it  muAbe 
conii.lercu  on  ri;c  nature  of  the  ccmratt,  what  docs  that  ia> 
port :    A  building  Icalc  cvc.i  ly  the  ifrm  oniy^  which   is  for  6i 

'Ou;>pofv.'  an  aftion  nt  law  h^idbeen  b:ou;^ht,  and  in  that  atiioa 
t'.c  city  of  London  had  a»Tigticd  a  hu  .vch,  that  Greaves  had  not 
pc:for:ii..l  the  covcsiant  in  ncv»*-b Lidding  all  the  premifTcSi 
an  1  x\\c  (I.-fjndar.t  iud  pic.idcd  he  had  built  tv^o  houfes,  ihc  pliin- 
tliV  mui'L  iiave  had  judgment,  for  building  two  only  is  not  a  per- 
forruiiiicc  of  the  covenant. 

'i'l.:  dilliaclion  between  a  repairing  and  a  building  Icafc  ap- 
pears by  tjic  a^fls  done  by  the  city  ;  on  the  two  reports  of  it- 
p  '.irs,  that  no  p::fon  had  appeared  to  make  propofals,  an  advcr- 
tirjm*:iu  v/as  th'jfreupon  ordered  for  propofals  to  build,  contrary 
ls\'*  All  iliis  fn.akR  .ill  intention  of  letting  a  luHJing  lci:Jc\i\o^ 
potition  to  J  I'd  ill  coniradifiinftion  to  a  repairing  haft. 

It  liAS  1  '-*c:i  |V.-ov;:il  by  Mr.  D.iurc  \\\c  city  furvcyor,  that  on  a 
rc;).iiiing  k;^fc,  tlio  city  of  Lomhi  never  let  but  for  2  I  years,  bat 
\i  on  \\  Liilding  Ic.ii'c  '\^x  6i,  or  more,  and  then  all  the  premiflcs 
flfiiil  bv  Ticw- built. 

r.;t  v.h.;:  ^."^'-^tly  ftrcngthi-ns  the  cafe,  is,  the  infertion  of  the 
v/^rdo,  :;•...•:;;/. -/r //v/r;/",  in  tlie  drat't,  and  their  being  ftruck 
c ' II t  ;i A  .  1- \v n I  d  J ,  w  1 1 i cl i  (h c w ^;  the  c i t y  of  London  f a\ v  this  wcuU 
b  '  wx  cv  lii  ..I,  :irid  liruck  out  thcfe  words  to  prevent  any  mifsp* 
piol.ei;;^/!!  i.i  tlic  I'.'r.i'j  of  llie  Icafe. 

TIk-  d  T'j.iilant  is  now  contending  for  the  very  thing  whidi 
tiu;  city  dif^^ijcd  ic,  and  dir:i:>provcd  of,  before  ihc  icafc  was 

tXtCUlvd., 

An  oblcrvnlio  •  r,.,s  been  made  on  the  part  of  the  defendant,  that 
there  iu  no  ;:;enlieii  i:i  the  iidvcnifcmcnt  thata/Zthf.  premiires  were 
to  be  ncw'luilt  \  bu.  lu  b»i  fure  the  true  conftruclion  is,  thattfi/ 
are  to  be  rcw-built. 

'J  he  next  queiuoii  ilien  will  be,  whether  that  has  been  perform- 
ed ? 
Pulling  down  ^  ^'^^  ^^  Opinion  it  has  not ,   for  all  the  defendant  h.is  done,  is 

thr  t.i: ilia  to  buihl  i^ivj  /;•»:■  hyjf.s^  ai;d  to  repair  the  old  ;  and  ,lhoughitii 
l>.Kk  r.vnt  of  jj^^|.^.^,  .^  ^.  y  icpair,  for  he  has  pulled  down  the  fore  and 
buJiJi.igthcm,     back    iroiK:.,  ana   new-budr   them,  and   that    what  arc  chieli} 

is  no:  cqaivj- 

Ici;  10  iMuia  in;ircly  acw-buil*,  /or  ihcy  v:ry  ol\en  drou  down  ifierwirds. 

lefi 
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'  ai*  pirty  walls  yet  this  is  very  different  from  new-huilding  CitjrofLoNDoif 
^o.if  -,  for   notwirhllanding  new-fronting   houfes,  they  very       ^*    ^'**' 
i;i  drop  dosvn  afterwards,  and  therefore  are  not  equivalent  to 
iks  entirely  new-biiilt% 

\  c^at  deal  of  evi  lc*nce  has  been  read  to  prove  that  this  is  a 
'aitiil  repair,  arivi  that  the  houfes  will  be  as  pood  at  the  end 
t  years  to  let  on  ;\  rep.^irin^  leafe,  as  if  new  built. 
*he  witnefTes  vary,  ar^  »r  is  difUcult  to  reconcile  them,  un- 
taken  in  the  fenfc  In  which  it  is  fworn  and  explained  by  one  of 
vitnelTcs,  wlio  fuirears  he  could  have  built  all  thtfc  houfes  for 
ntlred  pounds  a  houfe,  provided  he  was  not  tied  to  a  proper 
;ncfs  of  walls,  l^c\  and  I  believe  he  might;  but  thonph  Mr. 
fv^j  was  not  confined  to  partiruiar  dimenlioiis,  yet  it  mufl 
iderftood  that  the  whole  ought  to  be  built  in  a  proper  work- 
like  manner. 
1.:  next*qucllion  will  be,  wha.t  kind  of  decree  I  ought  to 

;  it  wa>  infittcd  at  the  beginning  of  the  caufe  for  the 
:-ti'-i,  that  they  are  intitlcd  to  a  fpecific  performance,  and 
the  defendant  muft  rebuild  all  the  houfes,  which  by  ne- 
y    implication   will   import  that    the    defendant   muft  pull 

all    the  houfes  which  have  been  only  repaired,  and  new- 

thcm. 

vas  objfftcdonthe  pnrt  of  the  defendant,  that  the  plaintifTs 

or    proper  to   come  here  for  a  fpecific  performance^  but 

to  he  left  to  their  action  at  law. 

er  objc«5tion  will  not  hold,  for  upon  a  covenant  to   build,  Uponifoye- 
iMiitifFs  arc  clearly  intitled  to  come  into  this  court  for  a  na^'fo t"»J<*» 

f  s     \         ■>  T  .         ^        the  leijors  arc 

c  pertormance  ( i ),  otnerwite  on  a  covenant  to  repair  ;  tor  clearly  intitled 
Id  is  one  entire  (in^le  thing,   and  if  not  done  prevents  that  to  come  into  thii 
tj  which  the  city  of  Lottdv:  has  for  the  rent,  by  virtue  of  ^f^^pc^^rfOTm*" 

<lie*  ance,  othcrwiff 

:  the  moll  m.ucri,il  ohic<a:on  for  the  dffendant  is,  that  the  «"». covenant  ^ 

IS   not  oi5!;i;;;:d  to  dccuc  a  fpecific  performance  where  it  will 

ended  with  j;reat  lofs  and  hardfhin  to  one  of  the  parties,  and 

h  not  fpecifically  performed,  yet  the  defendant  has  laid  out 

'.  at  Icalt  in  the  repairs,  and  ther:fore  to  be  fure,  has  put 

;n  a  very  good  condition  at  prefent. 

w,   if  the  defendant  was  mill.ikL'n  in  the  fi'.nfe  of  this  co- 

t,  or  perhaps  has  even  knowingly  vvadtd  it,  ftiil  it  would  be 

o  decree  a  f|H;cifK*  pei  rorm:jnci',  and  fnoJi  a  decree  too  would 

itrary  to  the  good  of  ihc  public,  by  pu':!ing  dov/n  houfes, 

i  from    the  evidence   clutfly  ?.ppfar  to   be  in  fuch  a  good 

cion,  as  that  tliey  may  icaiid  a  ^noiir  number  of  years.  j.        ,  •. 

vouid  be  of  no  I'ervice  to  th<:  city  of  Londjji  to  make  fuch  a     '^   ^ 

%  for  ail  they  want  is  10  be  co;npe:.fatcd  in  dr.mages,  and 

brcrhc  court  ought  no{  to  make  a  ilccrce  for  a  fpecific  per- 

ince. 

t  then  it  ha^been  faid  on  the  part  of  the  defendant,  if  fo, 

is  no  occaf:on  for  any  other  decree  in  this  court,  but  the 

iff  fiiould  be  left  to  law. 

'l)   Sid^Lk  Lucta  v.  CommetfurJ^  3  Bro,  Cha,  Rfp.  i66. 


5X6 


City  of  London 
▼•  Nask* 


*Tlm  excluding  at 
mcnnb-rr  of  ibc 
Conimirtee  of 
city  Janils  from 
being  A  buyer  or 
a  f'.  Iter  is  a  good 
rule  as  it  pre- 


The*  cour:,  in- 
fttid  of  d-cr'--- 
irgafpcciiicp-r 
foiminc^rtf  ihe 
covcnar.cs  in 
the  JcJlc,  ch  Je 
to  give  rdiet  Uy 
x^av  of  inquiry 
oi  ilima^;''*  be- 
fnp:  a  jury,    rn.l 
^irt'dviJ  ;'i  if- 
iue  accoidir^'Jy. 


CASES  Argued  and  Detenmned 

Now  though  this  is  a  covenant  unperformed,  and  ran&^ 
the  land,  and  will  afFefl  an  affignee,  yet  if  the  breach  was  made 
before  the  aflignmcnt  it  vr ill  not  affefl  him  ( i ),  and  if  an  zSm 
were  brought  againft  the  reprcicntatives  of  Greaves^  then  Acf 
mud  come  into  court  againil  Najh  for  an  indemnity;  and  thii 
would  occnfion  a  circuity. 

So  that  the  queAioii  will  he,  what  the  relief  is  I  ought  to  givC| 
whether  an  afticn,  or  whether  I  fiiall  direct  an  iffuc. 

I  Qiall  not  direct  an  a£cicn,  becaufe  all  proper  parties  ac 
before  nie,  the  reprercntatlvc  of  the  original  lefice,  and  the  a(- 
/ignee  of  the  Icafe,  but  1  (liall  order  an  iilue. 

It  is  evident  to  me,  that  this  Ivafe  has  bce^i  obtained  in  an 
proper  manner,  taken  by  Mr.  Greaves  as  a  truftee  only  fordc. 
defendant  Mr.  N.i/iy  and  appears  to  be  plainly  a  beneficial  lofc^ 
Mr.  Grijves  dies  before  the  ihrrc  years  expire  for  building  thefe 
houfes,  and  his  ndminiitrator  aniens  this  leafe,  for  tlie  confide* 
ration  of  five  iliilliii^s  only,  to  Mr.  A^^yS. 

All  the  other  circum fiances  Ihcw  that  this  was  taken  origiuh 
for  Mr.  N.^Jf/a  benefit,  becaufe  no  body  can  imagine  Mr.  Q 
rcprcfcntativc  would  have  ad'igncd  it  over  for  fo  fmall  a 
deration  as  five  fliiliings,  if  ^Ir.  Greaves  had  ever  had  any 
ficial  intereft. 

Mr.  Ntj/b  like  wife  is  a  member  of  the   committee  of 
lands,  and  all  committee-men  arc  cxprefsly  excluded  from 
a  buyer,  or  u  feller,  which  is  a  good  rule,  and  hope  they 
continue  it,  becaufe  it  prevents  fraud  and  collufion. 

This  was  a  fcheme  of  Mr.  N^Jb  to  increafe  ilie  term  to 
years,  inftead  of  2 ! ,  and  yet  to  do  nothing:  more  than 
notwiihftandiM;T  the  term  in  the  lenfe  is  trebled ;  and  dioogh 
Na/h  lias  twice  under  his  hand  reported  they  w-ere  in  a  very 
and  ruinous  ci>iKiiiioj,  ftiil  he  has  thou[:Iit  proper  to  examine 
neffes  to  prove  they  were  iii  a  good  condition,  and  (it  to  be 
paired . 

I  fiiail  give  more  credit  to   his  own  report  than  to  his 
ncfrjs. 

I'hc  relief  niuft  be  by  way  of  inquiry  of  damages  bcfoie 
jury;  an*!  i  a:n  mor;:  inclined  to  this,  than  to  decree  a  fj 
peri\)rmanc'j,  becaufe  it  appears  upon  the  difpute   of  the  CJ 
of  tlic  buildi'i  ;S,  tliat  there  w;if;  a  formal  commirtce  with 
Dii'jri'  //v/i/r ;.■,;;•  cj  f/:e  ci/y  :/ Lr:ii:r:y  at  tlie  head  of  it,  vie 
tlie  repiiir-;,  while  tlic  workmen  were  employed  about  irj  and 
made  lio  o!>rv.\'\!or]  to  Mr.  Cricivt'j^^  t^in^  ^"»  •^"d  ihcircforei 
ti)o  I.ito  i:i  ci.MV.fr.tr  }:crc  for  a  fpccilic    pLnformance   unlefs  ^ 
had  broiiulu  a  l>il:  recently  and  iinmedi.irdy  afier  tiiis  furvey. 

liord   ///.'•/•?:,»>  iiJR'/h'd    an   iilue  to  try  what  damages  I 
mav,i-,  coiiiinon.iliy  inul   (.h'l/.t  us  o(  J. c.'.wi^fi   have  fuUaisicd,  I 
the  noi'.-perr.,r.n  ii.c?    ct    the  covenants    in    the   kafe  to 
G;v.7 -.••..',  am!  jj'puin:ej  the  city  of  Lcmkn  piahitiJls,  aud  Ki 
alone  ucftndmit. 


(l)    Vi,'^c    Val-rKt   V.     Do.'ifu. 
a    vol,  546,   54S.    Ciwd  ,KJu:.!.K 


la;"!. 


'/,  Sovth%vnfk  f ,  Smithy    j  Bt 


in  the  Time  of  Lord  Chancellor  Hard^vzck£,  if  i  j 

"ey  vcrfus  Watpn^  March  2T,    1747,  //  came  before  the  Court  Cafe  lSl» 
en  EKceptions  to  a  Majieri  Report. 

^  HE  firft  cxcepiion  was  for  not  allowing  the  fum  of  three  wtereacredi. 
huiidred  eighty  one  pounds,  being  die  furplus  intcrcft  be-  ^x'enirbfds^by 
the  penalty  of  a  judgment  ( i ).  titgUy  hf  h  ii$ 

qubujqut  dtbimn 
^ittt:fu:rit^  and  aclaw  rX\t  debtor  cannot  on  a  w/it  ad  ccrrfutarJum  inAft  oh  the  crcrci  (>r*s  Joinf 
lan  accoun;  tor  the  extended  value  ;  but  if  ihc  dcbior  comet  here  for  relief^  the  (.ourt  will  give 
I  b)  obliging  the  creditor  to  accaunt  for  the  viliotc  he  hai  received  j  but  as  be  who  comck  for 
muit  uti  equity,  wi;l  direct  the  debtor  to  pay  intereft  to  the  creditor  though  it  /hould  exceed  the 
ii. 

re  jicor  is  not  confined  to  the  extent  of  ihc  penalty  upon  a  judgment,  but  may  carry  the  computa* 
iaureftbcyondi:.  ^^    ^^^^.^^ 

was  faid  by  the  plaintiff's  counfcl,  that  the  creditor  is  In-      /     ^       ;^^» 
only  to  tlie  extent  of  the  penalty  upon  a  judgement;  and         ^^^         2 
le  can  carry  the  intereft  no  further.  /tyTjiu:^^-  -^-^ 

RD  Chancellor,  ^     ~^    / 

law,  upon  a  judgment  entered  up,  it  is  the  dehitutn  reeu^Y'^^'^^^^'^'^ /^^ 
imy  and  the  ft.itcd  damages  between  the  parties  ;  but  if  thor^     >^  '  '^ 

or  does  not  take  out  ^  furi  facias  aeainft  the  perfon  of  thc^  j^ 


:^^s«!tf^t/^ 


or  aoes  not  laice  out  a  jlcn  jacias  agamic  the  perlon  ot  thc^  j^  -  ^t 
r,  or  his  perfonal  cfiatc,  but  extends  the  lands  by  elegit^^'  S/Zf^^ 
\  the  (lieriff  does  only  at  the  annual  value,  and  much  be-^^^^:^5^*'  -•^^^r^ 
fie  real,  the  creditor  holds. yw(7///y//f  dehitutn  fatUfaLTum fuerit^/ ^/^,^m^i£s^r ^y 
t  law  the  debtor  cannot,  upon  a  writ  ad  csmputividiim^  infift  jz  /  Ik'^/^^'***^ 
the  creditor's  doing  more  than  account  for  the  extended ',^'^5X»tl^^^-|f>;  ^ 
\  but  if  the  debtor  comes  into  a  court  of  equity  for  relief,  t^-?-c/^  1,, "il^fe^ 
ourt  will  give  it  him,  by  obliging  the  creditor  to  account  '  -f'-^.-i^./ 
le  whole  that  he  has  received  ;  and  as  a  perfon  who  comes  l  5''  ]  — "^ 
|uicy,  muft  do  equity,  will  direo^h  the  debtor  to  pay  intereft  >^y^  ^J^^^^ 
\  creditor,  even  thouiih  it  fliould  exceed  the  principal  (2)  ;  '  ^  ^^  ^  /^^ 
remember  very  well  upon  fcrjeant  Wh:tukcr*%  infilling  be-  ^  '      yj^.T' 

^ord  Chancellor  CffTf^vr,  that  this  would  be  repealing  the  .-- j^ 

•  of  We/fm'wfer^  his  hordfliip  fald  he  would  not  repeal  ihcC^-grJ^!r^^-f  ^0^m* 

2,  but  he   would  do  complete  jufticc,  by  letting  the  credi-  ^ (^t?^^^-^ 

rry  on  the  intereft  upon  his  debt,  as  he  was  to  account  for 

hole  he  had  received. 

d  the  fame  rule  prevails  in  this  court,  where  d  mortgagee  Whei«am#rt' 

c!;ed  a  judgment  to  liis  mortgage,  he  fliall  not  be  confined  g-^g**  has  uckt4    • 

penalty  cf  the  judgment,  but  ih.dl  be  intitled  to  intereft  hu^moTcgagc^ 
the  debt   f^eured  by  judgment,  though  it  exceeds  the  pe-  he  ihaiinotbe 

down  to  the  lime  the  principal  is  paid  off;  and  therefore  «onfi'»««*^  «ht 

,,,  .        -,  ,1,1-,,  ^  .  penalty  of  the 

irdlhip  allowed  the  delcndant ;;  exception.  judgment, b»tl« 

Intitled  to  intie- 
r'.-ft  I'pnn  the  dcbtfccurcd  by  judgment,  though  it  exceeds  the  penally* 

This  dors  not  appear  in  R^g,  Lib.         (31)    ^ed  lide  'BromUy  v.  Qocdere,  ant» 
46.  lol.  706.  I  vol.  So.  note  4« 

II  h  z  Lord 


jig  CASES  Argued  and  DcteTihiacd 

GoDrivr  T.  Lord  Qmncellor   faid,  that    a  mortgagee  in  pofiei&on  is  not 

^ATiON.  otii^ed  to   lay  out    money  any  further  than  to  keep  the  eftate 

A  nwtg3gce i;i  j^  ncccflary  repair  j  but  if  a  mortgagee  has  expended  apy  fum 

•bliged*to*lay°^  of  moncy  in  fupporting  the  right  of  the  mortgagor  to  die  eftatc, 

out  money  any  where  his  title  has   been   impeached,  the  mortgagee  maycer- 

£:'e'^^ihe*VftaS  tainly  add  this  to  the  priucipjal  of  his  deb.t,  and  it  Ihall  carry  in- 

in  ncccffary         tercft. 
repair. 

He  may  add  to  the  princl^-a!  of  h:s  deUra  fum  expended  in  fupport  of  the  mortgajor^  tide  w-here  It 
U  impeached,  and  it  ihall  Carry  intereft. 

4  mortgage*  He  alfo  faid,  a  mortgngee  (hall  not  be  allovrrd  for  his  trouble 

AiUnotLe  j^  rccciving  the  rents  of  the  cflatc  himfclf  {  i ),  hut  if  an  d*itc 
trcmbfc  in**re-*  ^*^s  at  fuch  a  diilance  from  the  place  ol  his  refidence,  as  hoinuft 
ccivjng the  rents  h;Lvr  employed  a  baiiifT,  if  it  liad  Icon  his  own,  he  (hall  thtn  be 
?{^*5,f.^^.^*'*^  .^    rJlowi^d  fuch  fui::3   as    he  has  paid  to   a  bailiff,  lo  receive  ilic 

.    liiml*'lti  out  if  r    1  •       iL 

the  tfUir  liciit  vc;v  ..  of  this  citric. 
Ihch  .  (liftance 
M  oblige*  him  to  employ  a  U^illfl'  to  rccf iv;  them,  what  he  paid  to  tLc  b^illiT  ihall  be  aI!otred. 

(l)  Bonitvcn  v.  Hccimerr^  x  /7r«.  316.      Freficbw  Btiron,  ante  2  vol.  120. 


Cafe   i8?«  Ex pjrie  Rjcards^  June  \Zi  I747- 

JJln"hr  wJ  nP  "  ^  ^^^''^''  ""^  ^''^  P^tUioncr  by  his  v:\\\  nppoints  his  vife 
guardianofhii  1  guardinn  of  the  petitioner,  his  ciilcil  foii,  and  likcwife 
^ldtftfontill2i.  of  his  fecond  fon,  till  their  ;i^ts  rf  twr!Uv-(»nc,  and  allows! 
tb/Tnran?»Te-  ^^^^'^i^^ttancc  for  ilit  fccond  during  liis  infuncy,  but  none  for  the 
h-ilf  to  confiim  eldelt. 
fcwr  j;uaraian, 

•i.d  to  b.  ju{li6'.d  in  what  flie  (>.ou!d  expend  for  hi*  mainte;;-r.cr.  iV#  '.tf..r.\-  ^i  hre  f!^f  Ustefif^ 
tary  guarJian  0/ the  couri\  ci.frr.ir^  It  it:  tili  Ju^.h.tiry  -u*:)*,  cr  ftrJir^  ..  t^  u  M»/»ir  ic  «;  t*iJ«;\  W*' 
Aiuaticefbr  irf^tit'i  nitiiuicr.avc:  j  «.  t»l!  h  m r.J^^ij  f%r  li  r  f. urj  ijc, 

A  pctitinn  v/ns  preferred  on  khalf  of  tl:c  cidcil  fon  ;:nci  io* 
fint  rf  oi^nr  yr:«rs  of  ngc,  to  confirm  hi.s  nioilicr  guar'l:;in,  rd 
t1ii>t  iia»  nili-ht  l)v-  jullificd  in  wliat  i!ie  fliouid  cxj>ciid  in  I"' 
r  -  1  main:cj;.ina,  «:ul  pr.iys  it  n:ay  be  iclVr.wl  to  a  Mailer,  loccn- 
fidcr  of  a  j-rvji^tr  i.ilowancc  jur  the  infant's  i:u:nicri3ncc  ^ 
education. 

L'-'KO  CHANCF.T.I.O:^, 

Sir  Jo/i'/Jj  'ItWA  \vu:i  the  firf^  ii:dj:c  vho  went  lb  far  in  ^^ 
fummary  w;:y  ru  tliiccl  an  aliiwivjicc  for  m.iinttnanct ;  bfff^ 
his  time  tlic  ccnit  womIjI  do  no  mnu*  il»,»ri  apooin.t  a  jjuardiJ* 
in  foc.ige,  till  ili«-  iiif.n.t  \\.A  Mi,iin(  <l  )r..s  a.=o  c  i"  14  ;  hut  1 1"*** 
of  no  inflance,  wIil.v  iImTC  is  a  tcl't.iir^!H;iry  gur.iciian,  that  the 
court  h.ivo  in  this  luir.in.;:-,'  w:;y  ccniirin-jti  tiie  "unniijn^'r* 
cr  fent  i:  to  a  iSIaitcr  to  arc(ri:>in  wji.it  i-iall  i>c  aiiowtci  to  '^^ 
•ruardiar,  At  ;'r.t' i:^faiir>  n^.iiim-nai^o,  ami  limuj^l.t  a  bill  ne«^'* 
far)  for  this  ;  tir^ujit  .j}  5   biit  .u  tl.c  Aiiorr.ty  C : uit ul's  rcqw'^ 

(f5  l^Ufftit  P.  W.    !20   /.Vjf   Co   Vtt.     vol.  14.  Lx  i<ivu  Jrtit:ff!£\iiilVS'       I 
SS.  i:  *.  10.  Mtilljb  V.  Ul    Cs::a,  ur.ts    z  I 


in'thc  Time  of  Lord  Chancellor  Haiid\vickb.  519 

application  appeared  to  be  a  very  reafonablc  one,  his  Lord-  -E'*  p^ru 

►rdcrcd  the  petition  to  ftand  over  till  the  next  day  of  peti-  '^^caepi. 
and  in  the  mean  time  to  fcarch  for  precedents. 


Ex  parte  Edwards ^  June  18^  1747*  Cafe  iS?. 

H  E  mother  by  her  will  appointed  Mr.  Rujpll  guardian  ^^^      .    \ 
to  her  fon  the  petitioner,  till  his  age  of  twenty-one.  appointment  of 

a  Kujrdiantoher 
rill  is  vold^  the  ft^tute  confining  the  po^er  of  appointing  a  tcftamentary  guardian  to  the  tAtiut 

application  made  now  to  the  court  for  maintenance,  and 
:  they  Ihould  not  approve  of  the  guardian  appoiritcd  by  the 
r,  tlrat  a  new  one  may  be  afTigned. 
ID  Chancellor, 

iftatute  of  12  Om,  2.  ch,  i/^./eH,  8.  confines  the  power  of 
;ting  a  tejlamentary  guardian  to  the  father  only^  and  therefore 
pointment  by  the  mother,  of  a  guardian  in  this  cafe,  is 
tely  void,  and  the  infant  being  of  his  age  of  fourteen, 
X  guardian  in  court  ( i  >. 

Wirh  rcfpffl  to  the  learning  on     notes,  11,  12,  13^  14,  15,  and  |S» 

inlhip,  *vt(ie  Haig*  Co.  Lift.  88.  6, 


*  Petition  of  the  Marquis  of  Ponvis  in   the  Caufe  of  NicboIU  Cafe  iZa. 
verfus  Maynard,  June  18,   1747.' 

3E  late  Marquis  and  the  petitioner  joined  in  mortgaging  Where  a  mort- 
an  eft  Its  for  fecuring  twelve  thoufand  pounds  borrowed  f^aVn  hair*^ 
Charles  Gunter  Nichoils  dcceafcd,  with  intercft  at  four  and  fw.  with  a  pro- 
per  Cent,   but  there  was  a  verbal  agreement,  that  if  the  y'^othatifthc 
Igor  paid  the  intercft  for  every  half  year  before  the  third  i^^^achh^aTf 
r  became  due,  that  the  mortgagee  would   allow  him  an  year bctoic three 
;  of  half  a/d-r  cent.     At  llie  death  of  Sir  Charles  Gunter  "^'^'^Hlf^ 
/,  there  was    a  confiderable  arrear  of  intercft,  and  the  cu-'  the  mort. 
Igor  proDofcd,   if  the  dtrfendant,  the  truftc;:  for  the  plain-  K^s««  wUi  ac- 
laughtcrs   of  Sir  Charles   Gunter  Nichoils,  and  devifees  of  ,\'^j/7h"n^.a- 
dve  ihpufand  pounds,  would  Agctc  to  take  four  per  cent,  for  ^agorf4iisor 
rear  of  intcrelt,  that  the  mortgagor  would  be  bound  to  paying  the  jn- 
ic  the  mortgage   for  fcvcn  years ;  upon  this  propofal  it  pllnted'tia^*'" 
ferrjdby  the  court  to  a  Mafter  to  fee  if  it  was  for  tiie  be-  It  cannot  be  r4^ 
\l  the   infants  •,  the  Maftcr  reporttJ  it  to  be  fo,  nnd  that  '*^-''^'**  '^' 
was  confirmed,  and  a  I  forwards  the  intercft  was  regular-    ^  1 
at  the  end  of  every  half  ye;r,  bjfora  the  tliird  quarter  was    L     5^^  J 
to  the  la<e  Marquis's  death. 

pctiiiorter  havin.;  been  entangled  in  a  great  manv  pcr- 

afTairs,  has  fuJTorcd  the  iniereil  to  run  confide; a^jly  la 

Jiuce^  bui  nov/  oiTers  to  the  infant'&  guardian  and  tiiiftec 

U  h  3  to 


J  26  CASES  Argued  and  Dettrmineil 

KicRnLtt  V.    to  pay  the  arrear  of  intcrcil  at  fonr per  cent,  and  as  an  cquT^ent 

Maykak*.    £-qjj.  ^jJ^  other  hdli  per  cent,  iiiterelt  upon  intereft,  to  be  computed 

from  the  end  of  each  half  year ;  the  fimple  intereft  and  the  in« 

tcrod  upon  intereft  amount  together  to  «i  thoufand  and  one  pound 

eleven  {hillings. 

One  of  the  mortpaG;ee's  daughters  is  dead,  and  the  wliolc 
beneficial  intereft  in  the  twelve  thoufand  pounds  vcfts  in  the 
furvivor. 

It  was  prayed  by  the  petition,  with  the  defire  of  all  panics, 

that,  to  fave  the  ex  pence  of  jjoin^  before  the  Maftcr,  this  fum 

may  be  ordered  to  be  paid  to  the  infant's  truftee,  on  or  btforc 

die  22d  of  Ju/y  ncxt^  in  full  of  intereft  due  to  the  22d  oi De- 

cembcr  laft. 

.     xnort-        ^  ^°  "°'  ^^^  ^^  '  ^^"  make  fuch  an  order,  as  an  infant  is 

.  ^^f  is  made  with  concemcd  5  for  as  the  mortgage  is  at  four  and  a  hM  per  cent, 

aiefrvjtionof    with  a  provifo,  lli.;i  if  the  intereft  be  pind  after  each  half  year, 

\ntcrtl\  'zrA  a    before  three  quarters  of  a  year  bcconr.e  due,  the  niortjragec  will 

proviioihat,  on  tcccpt  o{  fouT  per  ct'iU.  if  thc  mortgager  fails  of  paying  tlie  in- 

non-paymcnt      terell   at  the  appointtfd   time,  lie  cannot  be    relieved   in  this 

theicot  within  a  ,    .  '*.  .  >.., 

certiintime  af-  eourt  ( I ),  any  morc  than  on  any  other  com pofit ion  ootween  par- 
ter  it  ii  cue,  the  ties,  becaufc  the  abate  of  half  percent,  by  the  mortgagee  vas 
"T^vT^Jfi   ^^^  prompt  pnymonb,  and  the  t»:rms  of  the  a-^reement  not  bein|; 
but  a;  a^atnift     Complied  wiih,  the  mortgagee  and  his  Ttj^rellnfative  arc  intillcd 
pttn^y  artd  re-    to  iuiertft  at  four  and  a  half  pir  ectU.  but  if    thc  mortgage  h*cl 
linahleimcfMify.  j^^^  made,  with  a  refcrrvation  of  four  per  cent,  intereft,  with 
a  provifo  that  upon  non-payment  thereof,  within  a  certain  tine 
after  it  is  due,  the  mortgagor  fliall  pay  five />ir  cent,  fuch  prcviib 
would  not  be  good,  and  has  been  determined  fcveral  times;  be- 
caufc where   the  iniercft  is  to  i)c  inercafed,  if  not  paid  at  ihc 
day,  that  is  but  as  a  miftinr  pa'n.e,  and  rclicvable  in  ti;uity  (l)« 
(FiikVin.  j1l>iicl^.  title  M^vtz-  452.  letter  M,) 

Lord  Clanrrlhr  referred  it  to  a  Matter,  to  fre  whether  the 
propofal  made  by  the  mortgagor,  would  be  for  the  iiifant'o  be- 
nefit, 

(0    y«7  V-    ^-'''•>'»    P"^^'    ^^^'     '^'2.         (2)  IhUesv.  //V",  2  />^-7i.  2?().SM: 

Lru:jn\.  Hark'jani^  1  P.  W,  6j2.  //'rf'.;-  v.   Paktr.    2   frrrj,    316.    3  5-r; .   i;7f    1 

jlcys.    ryo0rb,  Bm^t.  C'ui    /\rp.  4S I .  jjo-  FiJe  HaHiJax  V   Ilt^rits,  2    fernn    I34» 

n^'ous  V.  Rj'^o:^  5  Burr.  1 374.  PrtC.  i.h:t,  lOl. 

Cafe  185.  Afi:n,  Jure  :8,  I747» 

A  M'ft  r's  re-  T^  ^'^^  T^'^^  *  T^l^  "P^"  ^  ^''^  ^^  forrrlofurc,  it  was  referrcil  w 
pit>f*\\hit  W.11  A  a  Maltor  to  take  an  account  of  what  was  due  to  thc  mort- 
ai'..-to  imorga-  gngce  for  p:i::cip:!l,  intcrcil  and  cofts  and  the  Mafter's  report 
»•::«■. c:t  and*  ^^'^^  connnncd  //;/• ;  ai?a  by  tlie  rc;;iiler  s  minutes,  at  a  Inhfcqucyt 
»...-,  VV.I.  con-  fcal  in  tlie  fame  cuufj,  it  was  taken  down  crder  nhfolute^hyM  iitwt 
tvtii  R^^'ft^"!  ^'"^^^^*^^  J  ^'^^'  rf^;:i:ter  rcfufcs  to  enter  it  now,  and  the  applita- 
r.i'nu  '.Na:^ijb-  tiou  is  to  the  court  for  an  order  de  n.v:. 

1.  q<i':n:  fcal  in 

the  l*:mccjufc  tikcfi  dcwn  criiirr  rf^-tf.'rf/.',  but  mvcr  cnlcrwl}  on  tli-.  rr^rft;r  rcfu/sa»to  Joif,  »«p!'0' 

(iun  for  An  order  4.-  ;s;t«. 
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Load  Chancellor,  Anon. 

To  enter  an  order  nunc  pro  tunc  is  a  motion  of  courfe,  where  Toenieranor- 
5  partjr  intitled  to  the  order  comes  recently  j  but  I  apprehend  ?,"  m^^^Jf"^ 
er  a  length  of  time»  there  ought  to  be  notice  of  fucli  motion  ;  courfc  where 
d  what  is  prayed  now  go<;s  ftill  farther ;  but  as  it  would  be  very  ^^  H*f^y  "»"t- 
rd  at  this  diftance  to  open  a  foreclofure,  I  will  give  the  other  r«entiy^but"f- 
c  an  opportunity  of  inquiring  in  the  office,  to  fee  if  they  can  ter  a  length  of 
ikc  out  the  minute  in  the  regilter's  book,  to  relate  to  fome  other  ^"?*  ^^^?  **"^ 
ittci  in  the  caufe,  and  not  the  to  foreclofure.  fuch  oocion. 

In  the  courts  of  law,  for  inftance  in  the  Common  Fleasi  where 
tcovcry  has  not  been  entered  upon  record,  if  it  appears  by  the  I!fvf 7u* '*^^''' 

•       1  t  .    1       I     »       .  r  /T-       1        1      ^    .       "^y  *"  "*«  court 

antes  m  the  prothonotary  s  book  that  it  was  luirered  at  bar,  the  of  Common 
arc  will  order  it  to  be  entered ;  but  then  it  muft  be  with  a  pro-  **^*«  *^*«  n»t 
b,  that  it  docs  not  prejudice  any  fubfequent  purchafer  j  the  fame  ©"rlcor^'^iir 
the  cafe  of  an  old  judgment,  they  will  order  it  to  be  entered  appears  by  the 
,  but  fo  as  not  to  afFcft  a  fubfequent  creditor ;  and  therefore  if  P'?«*>«no?ry** 
the  prefcnt  cafe  it  fliould  appear  on  furtlicr  fearch  that  it  was  fuffercd  at  bar 
I  order  nifi^  which  was  made  abfolutc  for  confirming  the  Maf-  the  court  wiU 
's  report,  I  fliall  then  direit  according  to  the  prayer  of  the  pe-  t«cu^^vi?th*r" 

oil*  proviib  it  does 

not  prejudice 
any  fubfrquent  purchzfer.  IJem  as  to  an  oldjud^menb 

GUI  verfus  If^atjl/i,  June  2;,  1747.  Cafe  186. 

[  522  3 
Nterrogatories   were    exhibited  by   the   defendant    for  ex-  Though  at  law 
amiuing  to  the  credit  of  one  of  the  plaintiff's  witneffes,  not-  oniVtcTthc  ge-*** 
liftanding  publication  has  been   paifed  fome  time,  and  the  nerai  credit} 
fe  was  to  be  in  the  pauper  paper  at   the  RgHs  on  Saturdav  7^^'  Mhcrwife 

r      r       I    r  y  ^  equity,  for  as 

^»  the  witnrfs  there 

cannot  be  pre- 
I  to  defend  every  pirticulir  a&ion  of  his  life,  not  knovnn^  to  what  they  intend  to  examine  bimj 
on  an  examination  here,  he  may  be  able  lo  anfwcr  any  particular  charge,  a^  he  has  time  enough  t« 
left  it. 

f^r/,  If  there  is  any  fuch  diftindion  between  the  examinations  here,  and  at  law,  with  regard  f 
iinations  to  the  credit  of  witnefles,  being  luld  by  art  experienced  p radifer,  that  they  are  z'^cxak  y 

»  M  well  as  at  hw,  d4^if-^^^.  A^tf^^ 

4r.  Claris  for  the  dcfeivlant,  moved  for  Hb2rty  to  exhibit /'^^  c-^^^^-'^ 
rrogatories,  and  for  a  commifTion  for  examination  of  this  ^  ^.^  J^^^  l^<^/^/s 
tiefs  into  Torhfolre,  but  produced  no  affidavit  to  fupport  Uic  *'  ^  ^^^^  .  /^lJ^ 
des.  J!!I  '—     ^ 

\jard  Chancellor  thought  an  affidavit  neceflary,  and  faid,  tho*  ^^ ^^^^  .^r^/yji:^ 
aw  you  can  examine  only  to  the  jjeneral  credit,  yet  it  is  other-      '^'^^^  y 

sin  equity;  for  at  Uw  tiie  witncfs  cannot  be  prcparcti  to  de-  /'^  y^^^^^^  ^^ 
1  every  particular  aftion  of  his  life,  as  he  does  not  at  all  know     ^^  ^  ?^>i  V^.j 

»liat  they  intend  to  examine  him  ;  but  upon  an  examination . 

ius  court,  he  may  be  able  to  anfwer  any  particular  charge, 
ic  has  time  enough  to  recollect  it :  ^fore^  if  there  is  any 
i  diftindion  between  the  examin;itlons  here  and  at  law,  with 
«rd  to  the  credit  of  witnclTcs,  bccaufe  Mr.  Cnpper,  a  very 
acnt  and  experienced  pradlifcr,  told  me,  that  examinations  to 
credH  arc  general  here,  as  well  as  at  law,  and  thc>form  «f 
UiCerroj|;ating  articles  are  fo  in  this  cafe  \  firft,  thab  the  wit- 
it  a  pcrfoa  of  ill  fame,  and  not  to  be  credited  |  fecoudlyt 
Hh4  that 
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Gil  L  ▼.       that  he  pays  no  regard  to  the  nature  of  an  oath  s  and  in  the  (ae 
Watmh.       manner  through  the  feveral  items. 

Lord  C/j{2fice/Icr  dcnitd  the  motion,  bccaufc  the  plaintiff  ccr^ 

too  late  after  publication,  and  the  caufc  was  already  fccoowuia 

the  paper. 


Cafe  187.  Pearce  vcrfus  Grovr,  June  25,   1747. 

.The  court  wi«'  TV^^'  -Attorney  General  moved  to  amend  an  anfwcr,  fcf 
not  allow  a  XVX  ^nJ^n^g  out  the  offur  of  the  defendant's  bringing  in  hit 
^'^^tnUfwcr  ^^^^^  "*^^  hotclipot,    upon    a  mifcompuiation  of  the  fatWi 

by  ftrikine  out  cdatC* 

of"  it  the  admif. 

fion  ot'a  ta£l  ( 1),  by  which  the  plaintiff  wool  d  be  deprived  of  the  benefit  of  this  evidcnce>efpeciin)nk 

4oes  not  Iwear  he  waifurprilcd  into  it>  or  ill  udv.led  in  ^tting  it  tbrth. 

E  S^J  J        Lord  Chancellor, 
r'  •  /}^i'^^^*-     Whatever   may  he  the  right  of  the   parties,  it  is  impoffiblclo 

fj^^  /^•^^/•v^  fuffer  the  defendant  to  am»irid  his  anfwcr  in  the  manner  htde- 
^^^^  ^'y^  ,    (ires,  for  it  would  be  of  dangerous  confequence. 

~  It  is  true,  at    law   they   will  allow  you  to  amend,  but  it  is  in 

matters  of  form  only,  here  it  is  an  extreme  dlflerent  tiling,  fct 
it  is  an  adaiifiion  of  facls,  as,  that  thirteen  hundred  pounds  ad- 
vanced by  the  dcf'indant's  father  in  his  Jifc-time,  was  a  full  ad- 
vancement. 

And  though,  if  the  certainty  of  the  fum  appears,  a  chtid is 
not  precluded  from  the  relidue  of  the  orphanage  (hare,  if  hcwiE 
bring  the  fum  before  advanced  into  hotchpot,  yet  he  may  be 
bound  by  any  agreement  bt-twtvn  him  and  his  father,  that  this 
money  fo  advanced  ihould  be  in  full,  and  bar  him  of  the  rcli* 
due  of  his  orphan;ige  fljarc. 

It  would  be  lyr.ingc  therefore,  to  ftrike  out  this  admi(Ilon,arf 

deprive  the  plaintit^'of  tlie  bciufit  of  this  evidence,  whtn  thede- 

fcniiiint  docs  not  fwe.ir  that  he  is  furprifcd  intotliis  admiirion,o^ 

jil  iidvifcd  ill  f^ttinj;  it  forth. 

1 :.-  5-.-«.  :  =  .nct       I  dilLingn'tli  bjtwccn  an  admidlon  of  a  fu£t,  and  an  admiffioB 

bound  by  j.i  aU-  of  a  conlluiiuncc  in  law,  or  a  confequence  in  equity;  ifilhad 

iKiiiKinofacon-    \^^y^  j'^    ^^.^  party  would  notha\e  been  bound  bv  it. 

j.i  iquit'-,*  lor  die  courl  ir.  to  judge  cf  the  l.iw. 

There  are   frveral  admifHons  of  parties  where  the  defendaiil 

has  bjcn  mill  ikcn  in  his  point  of  law,  and  yet  Ihall  notbebouud 

by  it,  becaufc  the  court  is  to  judge  o{  the  law. 

T'.-ii;.':    ihc  As  in  the  c.Uo  of  a  fpv.xial  v;!riticl,  if  the  jury  make  a  wronj 

\^^- ..r''\^.\  ^-    conchifion,  tlio  court  is  not    bound,  but  will  judi;e  by  the  fa^i 

'l\  \t  a*^  iVlv^ji'  nL  as  to  a  writ  of  error,  where  error  in  law  is  alfigncd,  anJtk^ 

\i'r»i^>    \\\i 

^.ourt  u'ill  judge  by  the  iJX. 

<«)  Vide  U'harton   V.    *r,jarlon^  ant:    2  vol.  291.    Fa  fcr/c/i  v.  S!a»-htsr,  AA 
202. 

Jcf^. 
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comes  in  and  admits  the  error,  yet  the   court  Is  not     P*A»ct  ▼. 


Giots. 


the  admiflion,  but  will  determine  according  to  their 
lent  whether  it  is  error  in  law, 
ard'ivnke  denied  the  motion. 


jinon.     June  27,  1747.  Cafe  i88. 

[  5M  3 
rount  was  now  depending  in  the  caufc  before  a  Matter,  The  court  will 
plaintiff    offered    to   read,    as   evidence  before  the  ^j„"***J|^a*a 
le  dcpofitions  in  a  former  caufe,  wherein  the  plaintiff  mafterto  admit 
feiidant  were  parties,  which  he  lefufed  to  admit,  un-  ^cpoficions 
Jer  of  the  court  was  obtained  for  that  purpofe  \  Mr.  n^r^caufe  bcl 
ired  now  for  fuch  order,  but  Lord  Chancellor  denied  it,  twccn  the  fame 
e  would   not  put  perfons  to  unneceffiiry  expence  by  P*^«*  ^^  j** 
cations ;  and  (aid,  the  reafoii   why  you  cannot  read  puttmg  partiet 
nee  at  the  hearing  without   an  order  is,  that  every  toanu«necciUry 
re  the  court  is  an   intire  proceeding,   and  determined  "opcr"courfc 
nofl   part  in    one  day,    fo   that  unlefs  you  have   a  being  to  tike 
Drder  it  is    a  fatal    exception  5  but  before  a  Mailer,  cxctipuous. 
on  de  die  in  d'tem^  and  he  has  an  opportunity  of  judg- 
IX  he  ought  to  admit  the  depofuions  to  be  read,  or  if 
:  ihould  be  miftakeh,  you  may   take  exceptions,  and 
there  is  no  occafioii  for  the  court  to  make  an  order 


Haws  verfus  Haws^  June  26,   1747.  Cafe  189. 

lEir  Huwsy  the  tjflator's  grandfather,  being  fcifed  '  Xr("'-'^1^*  c'    "^ 
:  of  a  moiery  vi  the   mmor  ot  Djiun- Barn j^  m  Mid-  c.  y  ^/^^* 

ifed  this  niolcty  and  all  other  his  manors   in  Middle^  A,HAt\\U%7^\^  ^^ 
ns  four  children  William,  Carlton,  Andrew,  WTho-  ^^IZ^^.^.r^^  , 
•r,  th.'''r   heirs    r.rJ  nlJlgmy  equally  to  be  divided  between  ly,  c.  A.  aid */.  •      ^ 
'  and  pare  aLhe,  as  tenants  in  commm^  and  not  as  joints  ^^?''  **^'^*  *"**  ^-^ 
uth  the  benefit  f  Jurvlvorfuip .  to*bc*'.h5idrr'^^' 

becw'.cn  thim,        ^r- 
ealikr,  ns  tenants  in  common,  af^d  not  as  joint  tenants,  tvtth  tht  herefit  nj  fur'VivorJhij'*^. 
sot' opinion,  ihr  ioi\»:tor  m-ranr,   ir  .iny  of*  his   tour  children  *lifd  bcf.)re   twcnty-onc,  xy^ 
ri?  furvivor*,  h-iving  ufeu  I'l*  I'me  w>jids  in  the  precedent  chuie  rchtin^  to  his  pcilba^l/^^ 
venthe  beneiicuf  iurvivunliln  Uk'ic,  if  cither  died  before  twenty -one  (I).  ^    y 

rincipal    queftion  was,  Whether  by  the  dcvifc  to  his  

rcn   they  took  as  jointinatits,  or  a  tenancy  in  common 
or  with  any,  and  what  contingent  limitation  over  as 
fpc£live  fliarcs.   ' 

UrdBindmv.  E-zr]  of  Snflh,  v.  /K/,  3  Burr,   iSSl.     F.///  ofSal'Jhiry 

96.    BarLr   v.  C'/Zo,  2  P.  W.  v    Lamhr^  Jmb.  3>i3,  EttrhkfV.  Etrride, 

•;rr  v,  Fhilli;s,    i  Eq.  Ab.  292.  ih\i.  "'j^.  Ptrkitn  v.  Baj,.iuu,  I  Br\  Cia. 

W/.()j.  J'roi^'J  v.Doivns,  atifg  R-f.    118.   Am/hor^  v.  EUriJ^f,   3  TT/fl. 

..  Mtndfi  V.   Mtndrst  poP^  txq,  Chet    R.f.  21 5. 


I    V. 


Heartlj,  l  rf  165,   Rofe 
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Raws  ▼•  LoRD  ChAJ^CEILOR, 

This'Iwirt'lcaiif  '^^^  general  rules  infifted  on  arc  true,  for  certainly  joiof* 
againft  joint,  tf  nants  are  not  favoured  here»  becaufe  they  introduce  incon?e* 
tenancy,  as  it  ii  nicnt  cftatcs,  and  do  not  fo  well  provide  for  families,  therefore 
Slwra«Mifodo  '^J^**  court  Icans  againft  them,  and  fo,  I  believe,  do  die  courts 
cMru'  of  law  of  law  now,  though  they  favoured  them  formerly,  and  the 
jww,  though  ground  upon  which  they  went,  was  the  muhiplication  of  frr- 
them f«m?erly.    v'»ccs  under  tlie  old  tenures,  but  the  ftatute  of  la  Car.  i.e.  24* 

r  *q2  5   }    fi^*  I-  has  reduced  the  feveral  forts  to  focage  tenure  only. 
Where  the  words      Another  general  rule  is,  that  where  a  man  has  madeade« 

Sw)rfiftemaf  ^^^^  ^^  ^*^  ^'*^'»  ^"^^  ^  ^^^^^  number  of  words  tlut  may  fccm  to 
thatdyy  cannot  clafh  with  one  another,  the  court  will  put  fuch  a  conftrufiioB 
be  reconciled,  as  may  make  them  confiftent  •,  but  if  ihey  are  fo  inconfiftent,  as 
TCka  Uwfc"*  that  they  cannot  Itand  or  be  reconciled  together,  the  court  mull 
wonisthat  are     rejcA  thofe  words  that  are  Icaft  coiifiilcnt  with  the  intention  of 

leaft  confiftent     ^h^  tcllator. 
with  the  inten- 
tion of  the   teftator* 

The  words  Here  his  Lordfhip  recited  the  words  in  the  claufe  ;  this  is  a 

Sift/^impwt  *  ^^^'^^  '^^  f^c  to  all  of  them  ;  equn/iy  to  he  divided  imports  a  te- 
tenancy  in  com-  nancy  iu  common  in  a  will,  if  there  were  no  more  words  ( i )  -,  but 
inoninawjil,  hcrc  are  oihcr  exprcffions  which  make  it  fl ill  ftronger,  as  Unanti 
mote  wprdi.       '"  eommcn^  which  are  not  as  joints  tenants  \  the  laft  words  are  wi4 

benefit  offurvrvcrJb':p^  and  this  creates  the  difficulty. 
Douhtful  ana  J  ^^  of  opinion  that  tliefe  words  are  not  fo  ftrong  as  to  con- 

ought  not  to  '  troul  the  precedent  words,  for  to  conflrue  it  othcrwifc,  would  be 
soniroai  clear  from  doubtful  and  ambiguous  words,  to  fct  afide  clear  and  ccr- 
,tiW  "  "'  *=i"  cxprcflions. 

On  the  other  liand,  to  conflrue  tlic  words  with  benefit  of  fur- 
vivorfliip,  according  to  the  conltrudion  of  the  plaintifFs  coun- 
fcl,  as  if  lie  had  faid  ii'ithout  benefit  cf  fitr^Avorfihipy  or  not  with 
furvivorfliip,  (though  I  will  not  fay  but  it  has  been  done\ 
would  be  conirary  to  the  meaning  of  the  teflator,  upon  the  whole 
tenor  of  the  will. 

The  next  conltruclion  put  u]>on  it  by  the  plaintiff's  counfel 
was,  that  this  refers  to  a  benefit  of  furvivorfhip  to  the  furvi- 
vors  of  the  children,  if  one,  or  more,  died  in  the  life  time  cf  tot 
tejlator* 

But  this  is  too  nice  a  conllruflion,  for  it  is  mor^  natural  to 
fuppofe  that  a  man  intcijds  the  children  of  his  chiMren  fliculd  be 
provided  for  than  nor,  and  the  court  fuppofes  a  parent  is  taking 
care  of  the  pollerity  of  his  cliildrcn. 

It  is  not  probable  to  think  he  meant  that  the  benefit  of  fur- 
vivorfliip fliouLi  mean///;  "jroorfrlp  of  hivifdf^  for  a  teftator  \tT^ 
feldom  provic'ci  for  a  contingency  in  his  life-time,  for  when  aflf 
happens,  he  nip.y  alter  his  will  if  lie  plcafes. 
r   ^26  1         ^^^  ^^"^  ^^''^  oiher  re.ifonable  conftruiflion  can  be  put  upon 
^  '  tlicfc  uords,  the   court  ought  to  refort  to  it,  as  in  the  cafe  of 

Lord  hhnlon  vevfiis    Em  I  cf  SufJh,  1  P.  Wtm.  96.     **  Dcrifc 
"  of  a  debt  to  fncgrandJiiivlrcn,  fhare  and  fliarc  aliic,  equally 

(1)  So  Rigdcn  V.  /'Jlier,  poll,  733, 
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to  be  divided  between   them,  and  if  any  of  thcni  die,  then      Haws  t. 
to  the   furvivor,  held  to  be  tenants  in  common ;  for  by  the  ^*^** 

words,  tf  ary  of  them   die^  hisjl:arc  Jhould  go  to   the  furvhor^ 
Lord  Cou**>fr  fiiid,  it  mud  be  intcnfied  if  any  of  them  Oiouhl 
die  in  tht  life-titne  of  the  ttfiiilof^  for  by   that    conllrudion, 
every  word  of  the  will  would  have  its  efl*c£l  and  operation.'* 
There  is   in   another   part  of  the  will  a  plain  inference,  that 
e  meant  a   furvivorfliip  arifuig  among  one  another,  and  not  a 
iivivorfliip   in   the   life  of   the  tcflator :  it  is  in  the  precedent 
laufe  relating  to  the  perfona^  cftate,  where  the  fame  words  are 
fed,  and  the  benefit  of  furvivorlhip  gtvtn  in  ccfe  any  of  them  died 
'fire  21  (i  >• 

This  excludes  the  putting  the  unnatural  condruflion  before 
icntioncd,  and  verba  rtlata  Incjfe  vidcntur^  and  is  juft  as  if  he  had 
lid,  that  if  any  of  them  died  under  21,  it  (hould  go  to  the 
inrivor. 

Theti  confider  what   efFe£l   it  will  have  upon  the  conftruc-  The  fimc  wordi 
on  on  the  real  eftates,  the  four  children  who  are  to  take  the  thou^||"^*,*d;i* 
rrfonal,  take,  too    llie  real  cftate,  and  the  fame  words  in  the  r<reat  claufe,' 
me  will,  ouj<ht  to  have  th^;  fame  fenfe;  he  was  here  making  a  ought  to  have 
roviHon   for  the  younger  children,  to  cake,  indeed,  as  tenants  anV^h^ttftl. 
\  common,  but  with  the  benefit  ci  fur\'ivor(hip  ;  what  benefit  ror intended  fur- 
'  farvivorili'ip  could  he  intend,  but  llic  fame  as  he  intended  in  v^^'^rflup  among 
ic  furvivor fl)ip  of  the  teliamcntaiy  p^irt  of  his  pcrfonal  eftatc  •,  ^^^  perfor-S'  he 
do  not  doubt  but  this  was  his  rc;d  intention,  as  he  was  mak-  rnuftmcanitalf* 
ig  a  proviiion  fi>r  yourpcr  children,  and  if  one  of  them  (hould  ^ns^icrcjlefine. 
ic,  did  not  inr^^nd  any  p.irt  of  it  fhould  go  away  to  Ids  cideil  fon, 
hich  would  leflcn  the  provifion  that    was  clearly  intended  for 
te  younger  children  *,  and  therefore  his  lA)rdihip  decreed  (2) 
:cordzngiy. 

(i)  Th?fc  words  in  Ira'ica  arff  not  ia  **  rftatedevifcd  q'j  his  will  tohisyoung* 

le  Regiilfr's  book:  iho  they  were  pro-  "  cr  children  did  upon  his  rhsfald  CarU- 

ab'y  in  ihe  will.  **  /<^w*5  ilcath   uiult-r  the  age  of  21  years 

(i>  *•  That  the  (hare  of  G/r/V/-?;/  Uuw-^i  *•  wirhoii:  x.Tae  dcfceiui  to  the  farviving 

one  of  the  younger  children  cf  the  Pii  J  *•  younger  children."  Reg.Lih^A,  174^ 

*  j-Ltdf'riv  Jiazirs   ihe  eider  in  the  real  fol.707. 


FMi^  vcrfus  ai/:^r,   'July  i,   1747.  Cafe  190. 

THE  bill  was   broug]'.t  by  the  p!:;intIfF,  as  the  reprcfcnta-    S.C.  iWif. 
live  to  a  fccond   htifbitid  of  the  dauj;htcr  of  a  freeman  of  ]}^:  ^'  ^-  * 
E»<r/y«,  for  her  fliare  of  her  father's  cuUonliry  cftate.  v.Vrc  ahuftiaa 

^  ^  dies  bf fore  he 

'"Quuftersto  his  wife's  perOr.il  cwute,  Ic  ih-'.l  not  go  Co  hernctt  of  kin,  bvt  tohb  reprcfca'acivc  ( i}. 

The  defendant  infifted  fiic  was  lu-lv  advanced  in  her  father's  >  ^^.^^'^  ^^'^^"^  ^ 
t-timc.  '  c^-'^  //&^'"^'/ 

Tlicrc  was  another  qucftlon  In  the  caufc,  Wheth  r,  the  hiif-     ^   / /^  /■/ 

Uid  dying  witlxout  admi::illring  to  die  pcrfonal  e.tate  the  wife 

(1)  See  La^y  Afcwg^hU  cafe,  1  P.  IV.     Bacon  v.  rf>a;/,  II  Fin,  Ah   83.  //    29, 
^X,  tiumfhrfj  V.  BalUn,  a:ii<:  i  vol.  45a. 
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Elliot  v.      Jj^d  irf  Kcr  own  right,  it  fiiall  go  to  the  next  of  kin  of  the  wlTe* 
CoLLiiE.     ^^  ^^  ^^^  reprcfcntative  of  the  hufband. 

Though  thcec      Lord  Chanceilor,  ...,.., 

dcfiafticji  courts  This  IS  a  vcvy  clear  cafe ;  the  reprcfcntativc  of  the  wife  has 
are  bound  by  adt  j^^'  ^jg}^^  (q  ^„  account  of  her  pcrfonal  cftate,  and  that  point  does 
graSrihc"adajU  "0^  folIow  barely  the  legal  riJ^ht  of  adminiftration,  for  though  ihc 
niftration  to  the  cccleiialtical  courts  arc  bound  by  aft  of  parliament  to  grant  the 
'If'^^?/ ^"°(  ^  adminiftration  to  the  next  of  kin  of  the  wife,  yet  that  does  not 

the  witey  yet  that  ,  .     ,     ,         •    «      •       i  •  r        %      t      n         t    r       •   •  i^        "r 

docs  not  bind  the  bmd  the  right  m  this  court ;  for  the  hulband  iurviving  the  wjk, 
rigp.t  in  this  jj^-f  whole  eflate  vefted  in  him  at  the  time  of  her  death,  and  no 
hufcand^Turvlv-  P^^f^"  could  pofiibly  bt  intitled  to  the  rights  of  the  wife  but 
ingihcwif:,hcr  himfclf,  fo  that  her  whole  property  belonged  to  him:  there  a:f 
*^ft ^d .  ^^*  *^  feveral  cafcrs  in  which  it  has  been  held,  that  though  the  cc- 
^erimcot'h^r  clefialHcal  (?ourt  avo  bound  to  grant  adminiftration  by  31  £</.  3. 
death,  and  the  r.  I T.  yet  th<)f:i  Dcrfons  h'ivc  bccn  looked  upon  in  this  court  as 
whole  nropmy    ^erc  truftccs. 

hcloogcdiohiixi. 

Had  the  wife  Suppofe  the  Wife  had  fiirvived    the  hufband,  only  fuch  part 

furvived  the  of. the  pcrfonal  ell  ue  of  her  father  as  had  continued  rZ*^/^ /i 
httibind,  fuch     ^^7/^;,    would  l)avc  furvlvcd  to  her,  for  whatever  he  had  rcduccJ 

part  only  ot  her    .  «.    t-  1      1      /i         j» 

t.rthcr's  perfonal  into  poflciiion,  would  havc  been  the  hulband  s- 

«ftate    as    h^d 

continued  cbafes  in  gSihriy  would  have  furv'tved  tobcr. 

This  court  makes  Upon  the  cqnitv  of  the  ftatute  of  diftributions,  this  court 
7c^fr!h^^nTn\y  ^^^^  ^"  admlni/tr.itcr  (L  bouu  ir.n  only  a  truftee  for  fuch  part  of 
atrufteeforthe  the  teftator's  perfou.d  eluue  as  is  unuifpofed  of,  for  his  next  of 
**^*k  °^f^^*  '^"^^  therefore  I  .iin  of  opinion  the  huiband's  reprcfentative  is  in- 
tlich  pin  of  z  *  titled  to  the  wife's  porfunal  eftate,  and  that  it  vefted  in  the  hut- 
leitator's  perio-  band  before  adminiilraiioa  was  uken  out. 

nul  cftate  as  Is 

un31fpofed  of.  ,  -    .       ,  .     . 

Whercafrcemiii  ^'^^  "^^^  queftion  IS,  as  to  the  cnftom  of  London  \  it  is  a 
oi  London  has  certain  rule,  that  where  a  freeman  h.\«  children,  and  no  wife, 
children, and  no  ^^^^  nioiciy  bcIon^s  to  ihcm,  and  the  other  is  the  tcitanicniarjr 

is,  th Jt  one  moi  -  part. 

ciy  belongs  to 

thciB,  aiid  the  other  is  the  teftamentary  part. 

Ifone  child  IS  As  certain   too,  that    if  one    child  i??    advanced  in  the  lift;- 

advanced  in  the  time  of  the  father,  tlioiiorh  not  fully  equal  to  the  cuftomary 
tiitif"  tho*  DOC  ^'^^^y  y^^  if  t^^^  ceitaiijjy  doi^not  appear,  then  it  is  an  advance- 
fully  equal  to  the  ment;  and  the  principal  rcafon  I  lake  to  be,  is,  becaufc  it  can- 
cuftoraary  rhirc,  „qj  jjg  knovvn  v/hat  is  to  bc  biou'^lit  into  liOtchpot. 

jet  if  the  ccr-  «=*  * 

taiatydocs  not  appear.  It  is  an  adrancctnent  (1}. 

A  warch  and         A  gold  watch  and  wcdding  clothes  are  no  advancement  of  a 

weuding  clothes     r  •  1  «  ,     % 
J^oudv^ceiiKiit.  ^""^l^>* 

(0    Fa'wf.nfr  \,    irattr,  arte    i    vo'.     ^03   3  7^.  //-^  517.  note  [O] ////.w  v.  £^- 
406.  not?  I.  nv,/;*/,  <4A/^45A. 

(2)  Mjtris   V.    BiirroH^b!^  autc  i    vol. 

A  fa- 
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award  in  hi3  favour,  io  relation  to  that  very  account^  for  T^Ttiiioii  jr. 
i  is  conclttfive  to  all  the  parties,  till  an  error  is  (hewjn  in        P*at« 
ng  the  account,  or  partinlicy  and  improper  behaviour  in  the 
itrators ;  and  if  any  particular  error  is  pretended,  the  plain- 
ought  to  charee  it  with  all  its  ciroumftances,  nor  is  he  pre- 
Jed  from  proving  it  now  if  he  has  evidence  that  will  amount 
t. 
3nc  obic£lion  has  been  made,  that  the  arbitrators  did  not  A*»^tori  nm 

r  /T-   .  .  /•    t         •  1  .  *t    1  .not  bound  to 

e  rufficieat  notice  of  the  time  they  mtenaed  to  meet,  or  the  gWe  notice  of  the 
cicuiar  place  at  which  they   were   to   meet,  they  are   r*ot  time  they  in- 
ind  to  do  it,  and  therefore  no  objcdion  of  that  kind  i^  ma-  ^^^^  '^^7^]^^ 
ala  place  whero* 

!iOrd  Harduuu'ie  allowed  the  plea. 


Jn^n.     July  I,  1747.  Cafe  19a. 

^ORD   ChAKC£LLOR, 

"^  H  E  court  cannot  let  a  demurrer  (land  for  an  anfwer,  be-  The  cooit  caa« 
caufcili,?  mute  thing.  ~;i^f:rr 

anfwer. 

Bajb  verfus  DcJway^  J^^h  ^»  n47-  Cafe    193* 

•^  H  E  truft  term  created  upon  the  marriage  of  the  defend-  S^  ra^fc? 
ant's  father  and  mother  was  as  follows  :  H,  A,  with  J.  C 

in  C4fe  there  was 
fue  mile,  and  there  ihoald  be  daughters  living  at  the  death  of  the  father^  who  (hould  attainVxt*  o( 
arriedy  ih^n  fuch  daughters  Oiouid  have  2000 /.  a-piece  {  there  were  no  font,  to  only  three  flaugh- 
,  chedefc!idanc  yrho  was  one,  married  A^  P»  and  previous  to  his  marriage>  covenanted  to  amga 
h(s  wiic*s  confent  530  /.  to  traftees»  in  truft  afcer  the  death  of  A*  D.  and  the  defendant*  to  pa/ 
longft  the  children  of  the  bodies  ottlu:  defendant  and  A*  D,  and  that  he  Aiould  afcer  the  marriage 
II  to  ihe  irulkees  all  the  money  and  fccurities  i^H  it  then  due  and  belonging  to  tfaie  defendant.  H,  A, 
in  1744*  A.  JD.  in  1745,  inteftate,  to  whom  the  defendant  adminillered  and  received  the  ftooo/. 
children,  who  are  a  fonand  daughter,  have  a  right  to  the  portion,  and  decreed  to  be  fecured  Ibc 
benefit.  . 

rhat  in  cafe  there  (hould  be  no  Iflue  male  of  Henry  Andrenvt  ^    Jh  A^^.  ^S^ . 

Jane  CzUj  and  if  there  (hould  he  iflue  between  them  one  or^  ^/^. . 

re  daughter  or  daughters /;t;;/;j^  at  the  death  of  ihe  father^  '^^^^/i^A^^-  •   ^/^^^^ 

ild  attain    twenty  one  or  be  married^   then  fuch  daughter  ox    ^?    y      ^   .fy 

ignters  ihould  havf;  a  portion  or  portions   of  two  thouland 
mds  a-piece. 

There  were  no  fons  of  the  marriage,  but  three  daughters,  of /^/«:^/^  ^2^'^^'^ 
ich  the  defendant  was   one,  and  previous  to  her  marriage    X^  x4vr^  ^'^'*-'^ 
th  Alexander  Dahvay^    there  was  a  covenant  on  his  part, 
lich  recited,  that  EUzaheih  Uthzvitc  ^y;xs  indebted   to  the  dc-      [  S30 
'dant  Margart^  Andrews^  the  daughter  of  Henry  Andrews  by 
»p  &/p,  in  five  hundred  pounds  on  bond,  and  that  (he,  with 
•  confent  of  the   faid   Alexander  Dalway^  did   affign  to  two 
^ft«c8  the  five  hundred  pounds,  in  truft  as  to  tlic  intereft  for 
•life of  the  hufbtind,  and  after  his  death  to  receive  it  for  her 
^  and  after  both  the  hufband  and  wife^s  death,  to  pay  the 
ehuadred  pounds  and  inceretl  due  amongit  all  and  every  the 

child 
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Baih  v.        child  artd  children  of  the  bodies  then  living  of  MargM  ind 
Pal  WAT.      Ji^xander    DalivaSy  and    in    default  of  fach   child  ordriUltn, 
then   to  pay  the  five  hundred   pounds   to   the  executonofthe 
furvivor  of  the  father  and  mother,  and  that   the  liuflnnd  Ihouid 
after  the   marriage,  on  the  rcqueft  of  the  truftees,  grant  anl 
afTign  to  the  truilces  all  and  every  the  fum  and  fums  of  money, 
and  fecurities  for  the  fame,  then  due  and  owing,  and  Wwj- 
iitg  to   Margaret    ylmireu^Sf    from  any  perfon  or  perfon^,  and 
which  Margaret  Andreivs  was  intiticd  unto  in  any  rcfpcd  what* 
focver. 

Henry  i^z/Jrcwx  died  in  1744. 

In  174;,  Mr.  Ddkviiy  i\\ts\  intcflatc,  the  defendant  Jlfa'p^rf 
adminiilcred,  and  receives  the  two  thoufand  pounds. 

The  plaintiiF  BaJJ:^  \\s  prcchein  amy  to  the  children  of  the  de- 
fendant, who  are  one  fon  and  one  daughter,  brought  hi*  bill  to 
have  the  two  thoufand  pounds  fecured  for  the  bcne£t  of  the 
children. 

Loud  Chancellor, 

I  am  cf  opinion  the  plaintifTs,  t]ic  children,  have  a  right  to 
the  portion. 

The  fir  ft  qiioflion  is,  whether  the  portion  of  two  thoufand 
pounds  under  tht:  father's  marria^^c  fctilLniciit,  at  the  time  of  the 
defendant's  marriage,  \vas  a  conuug**nt  portion  ? 

Secondly,  If  it  has  happened,  whether  the  wife  is  bound  by 

the  covenant  of  the  hulband  only  under  the  articles  made  on  her 

own  marriage  ? 

Tfx^vgh  ufider        *^^^^  precedent  part  of  the  articles  include  a  fmall  part  of  the 

jwrticlci tht: r-a!    r;2al  cftatc,  thc  now   pl.;in[iffs  being  heirs   of  the  body;  that 

eftitewAin  the  eftate  certainly   is   in  tht   power  of  the  mother  in   point  of  law, 

mother  s  po\rer  1        n      •        1  1         •  -i      1  •        1  •  i    •  j 

and  vfil  d  In      aiid  vdlis  in  the   mother  in  U\\\  but  m  tins  court  ocmg   uiidcr 

).rrln  Mil,  yet    articles  is  to  be  carried  into  llrict  littlemv:iit  to  thc  wife  for  life, 

iM'^-^.Tdin    «^>t'»<=   fi^fr  «»^-^i    ercry  other  ib'i  in  tail,  -and  in  default  of  ifftt* 

x\  ih'.Ct,  \  ccIl-.  male  to  daughters. 

mci.ti'jihf  wit> 

for  '.ire,  to  viic  lin},  C^c.  f.)n>  in  tail,  and  in  default  of  iflup  nv-jle  to  daughters- 

C  53-  i  ^ide  ih?  truds  as  to  the  fco/.  uid  .lO^r  both  iJ-e  hujharii  ciA 

Tf.'/V  (h\:t!:j^  t:  ^r.y  the  y,  ;:  /.  r.\d 'vu.vcj) d^i^  ouKr^jj}  aii  .vidnnj 
tJr  rJ.iid  avd  ci  ddrtii  cf  tht  l:yd,\j  i!.en  l.-jltigcJ^Margaret  aaJ 
Alcxc^fider  Duhur.x. 

That  is,  aher'the  death  of  fnlicr  and  mcilier,  for  thcbcnc: 
fit  oi'tJie  children  of  the  marriage,  fuch  as  liiould  be  furvivingat 
thc  d'*ath  cf  the  I'atlicr. 

Then  fn]}ows  tht  laft  claufe,  that  the  Iiuiband  fliould  after  the 
marriage,  vi>*.\  I'idt  the  rr^rdj. 

It  ha:>  been  f.iia  on  ilie  part  of  tlic  defendant  thc  mother,  it 
is  not  fuiricitnt  to  intiilc  thc  pl-iiniitis  to  the  two  thoufand 
pounds,  for  it  was  for  Itich  ehrKiicn  as  Jf-^cidd  he  lining  atthi 
deitb  f  the  fr.ller.  'YV.M  it  icHeil  in  contingency,  whctbei 
tlicy  would  fuivivc  thc  fa ; liu' j  aiul  in  itiiclncls>  of  law  it  waj 
v^'  uc  arid  owing  to  ^^rj:  J.dicin  i;i  the  hfc-timc  of  hci 
father* 
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Lit  take  itabftrafted  from  t}\e  fenfe  oi  due  and  oivlng^  and  it        Baih  v. 

belonging  to  her,  for  it  was  a  natural  profpeft  that  (he 
Id  fun-ive  the  father,  and  if  tbe  word  hehnging  means  any 
\  exclufivc  from  the  words  due  and  onvingj  it  does  mean  be- 
ing to  her  after  the  liulband's  death. 

here  are  ftrong  words  which  follow,  viz.  and  ivhich  Mar^ 
t  Andrews  was  in  titled  to  in  any  refpcB  wka'foever, 
lid  any  body  afkcd  what    portion  has  the   daughter  under' 
ri  Andrews*^  fettlement  ?  the  anfwcr  would  ha*^e  been,  two 
iland  pounds  on  the  death  of  the  father ;  then  it  is  in  the 
re  of  a  fecurity    for   the   daugh^jsr  by  being  vcfted    in   the 
ees   to  wait  the   contingency,  not  barely  a  condition  or  a 
t  where   nothing  at  all  veiled;  but  here    was  a  term    for 
5  in  truflees,  and  quoad  this  truJl  they  were  truftees  for  her, 
they  might  have  been  guilty  of  a  breach  of  truft,  fo  that  flie 
a  right  at  the  time  of  the  marriage, 
le  married  an  officer  who  had  nothing,  and  it  would  in- 

have  been  very  extraordinary  (lie  fhould,  at  the  time  fhe 
providing  and  taking  care  for  herfelf,  overlook  this,  when 
niglit  have  been  intitled,  on  both  her  fiflers  dying,  to  the 
e  fix  thoufand  pounds, 
am  of  opinion  on  the  generality  of  the  words  of  the  cove- 

this  fum  was  included. 

•condly.  If  the  contingency  has  happened,  wliether  the  wife     L  .5?3  J 
und  by  the  covenant  of  the  hulband  only  under  the  articles  byThc^lIiiband't 
;  on  her  own  marriage.  covenant  only 

has  been  infiftcd  on  the  part  of  the  defendant,  that  this  is  "^""^^  oa^'h^^ 
covenant  of  the  hulband  only,  and  therefore  his  reprefenta-  njarringc. 
alone  are  bound. 
:annot  Tiy  but  tlicre  might  have  been  an  event,  which  would 

given  it  to  the  wife,  viz,  if  her  hulband  had  died  in  the 
ime  of  the  father. 

It  the  death  of  the  father  happr?ning  in  the  life- time  of  the 
idant's  hulband  alters  the  cafe ;  1  a:::  not  obliged  to  give 
opinion  as  the  hufband  has  not  affigncd  this  contingency  of 
wife's,  but  1  am  rather  injliiitd  to  think  the  hufband  would 
have  had  a  right  to  alFi^^n  it. 

s  to  the  cafe  of  Thcd>,tld  verfus  Du^y;^  JiL  T.  1 1  Geo.  Mod.  Frequently  d?. 
in  Law  and  Eq,  2  Purt  10 1.  it  turned  on  the  joining  of  tlie  hu^iiTd^may* 
,  by  the  conftnt  of  her  friends,  and  in  an  afiignmcnt  of  a  anfipp.  \  wif's 
I  to  a  fair  purcl  afcr  ;  but  ic  lias  !  jcm  rreaucntly  determined,  "V  -**  «^*^" 
a  hufband  may  aiiign  a  v.irt  i  chojj  i.i  ,:ch.n  lor  a  valuable  confidcraiion. 
idcration  (  i  )  ;  but  wiiat   docs    that  turn   upon  ?  Why,  the 
land's  right  to  fell. 

lie  hufband  here  furvivcd  the  father,  fo  that  he  Knd  a  licht 
all  upon  the  rcprcienmtives  01  ilic  father,  or  the  tiuftceb,  to 
i\t(%). 

buld  the  wifo  have  prevented  him  from  getting  tlie  money, 
A  flic  had  brought  a  bill   by  lier  prochein  avij  for  her  fcitlc- 

;)  Vide  Bates  v.   Dandj^   anU  2  vol.  (2)  A'AiV  Haivkini  v.  Ofjyn^  ante  2  vol. 

549- 
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Bask  v.       mcnt,  and  even  then  it  could  not  have  been  for  her  own  benefit 
Dalway.      only,  for  the  children  muft  likewifehavc  had  it  fettled  on  them, 
for  the  court  would  not  have  decreed  a  partial  performance  of 
covenants,  but  the  whole. 

I  am  of  opinion  the  children  too  had  a  right  in  the  lifc-timc 
of  their  father,  to  have  brought  a  bill  by  a  prochein  amy  to  have 
their  intereft  fecured. 
Th-:  hufbv'.d'a         Thc  dcath  of  the  huftand  makes  no  alteration,  itmuK  ftand 

^"^^trn^'b  ""*  i'-^^  ^"  ^^^^  ^'^^^   "8^^  ^  *^  ^^^  ^^  *c  ^^**  ^f  ^^^  wife's  fa- 

xr.uViluidinihe  thcr,  for  the  intcrefts    of  the  wife,    hufband,    and   children, 

fjmc  right  as  it  were    fixed,    and   which    ever    had  brought   a  bill,    it    muil 

did  at  th.  d«th  have  been  fettled  to  thoic  ufes,  2i\\A.ihe  rather  as  ihm  is  rciJ 

ot  the    \\;tc  a  ' 

father,  for  ihc     e/tatf. 

intcrcfti^of  the 

wife;  hulbind,  md  children  were  then  fixed. 

r  5^4  ]  The  queftion  here  truly  depends  upon  this  general  rule  of 

What  is  cove-  ^hc  court,  that  what  is  covenanted  to  be  done,  is  confidered  as 
donc!^s''iri^thi$  a<^ually  done,  and  therefore  as  the  right  had  accrued  to  the 
court  c3Qadered  hufliand  in  his  life-time^  what  is  prayed  by  the  pIdntitfS)  his 
as  done.  children,  is   concomitant  to  that  right  which  vefted    in    their 

father. 

Lord  ?Iardivtche  decreed  the  two  thoufand  pounds  (houl  J  be 
fecured  for  the  benefit  of  the  children  { i ). 

(i)  Rr^,  Lib.  A.  1746.  fol.  671. 


Cafe   194.  Ehins  verfus  Djrmcr^  July  20,  1747. 

Lord  Chancellor, 
A  grant  from       TT^  H  E  bill    Was  brought   for  tithes   in  kind-  of  hiy    of  a 
^""j  ^f^um     *      moiety   of  the  manor  of  Shipton^  but  comes  in  an  iniper- 

Cif  f^riOfomnes  fcft  manner  bcforc  tlie  court. 

sJias   deciixas^  ^ 

thcfe  general  words  are  not  fuificient  to  bar  the  redor  of  hts  common  ri»ht  of  tithes,  unlefs  cxprcil^j 

ftatei  what  was  the  right  of  tiic  crown. 

^'a^*^i^€^^^^^ '      The  plaintifFas  reflor  is  intitled  to  all  tithes  { i ),  unlefs  there  is 
2  i^,y^  c*^^/^^  -  /v/^fome  bar,  as  a  vvJtiSy  compofition,  l^c. 

y^ / -  The  queftion  here  is  as  to  a  moiety  of  the  privy  tithes  of  the 

^"?<v  .'*.  ^^'^^criS  demefnes  of  a  manor,  and  the  tithe  hay,  whedier  the  reclor  is 

r  ii'j-^V^""//// .  intitled  in  point  of  pernancy  to  the  whole,  or  the  defendant  is 

intitled  to  this  moiety  as  well  as  to  the  tithes  of  corn  and  grain 
under'  a  grant  from  the  crown,  the  firft  year  of  Queen  AJarr^ 
in  which  'were  thefe  general  words,  deciinas  tladorumfxtii  tsf 
$mnes  alias  decimas, 

I  do  not  think  any  ftrefs  can  be  laid  on  thefe  general  words, 

and  take  them  in  their  utmoil  extent,  are  not  fufHcient  to  bar 

^     the  redor  of  liis  common  right,  unlefs  it  had  been  exprcfsly 

^       llatcd  what  was  the  right  of  the  crown  j  and  in  making  oat  the 

(0  Carw  V.  Ball^   ante  499. 

2  grant. 
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rant,  the  drav/cr  mi;Tht  probably,  at  the  requcft  of  the  grantor,      Ekxns  v. 
Luin  thcfc  general  words.  P-hnskk, 

There  is  no  pr«;tenct:  of  payment  of  the  privy  tithes  to  the 
►id  of  the  manor,  I  am  oK  opinion  ihcfe  ;;:eneral  words  arc  by 
D  means  futHciJiit  to  (liew  a  right  in  the  defendant  again  11  the 
?aor. 

The  next  queftion  is  as  to  the  two  moditps. 

The  firil  obje£lion  was,  as  to  the  manner  of  introducing  them 
I  the  caufe,  for  that  in  refpcft  to  the  crofs  bill  t)iey  are  not 
itout  with  any  certainty,  and  to  be  furc  they  are  not,  and 
lerefore  the  crofs  bill  muft  be  difmifTed  :  but  a  diti^crcnr  con- 
deration  arifes  upon  the  original  bill,  notwiihflanding  the  p;\r- 
cular  tTtoduJfgs  are  not  mentioned  in  tlie  bill,  nor  particui.rlv 
leaded  by  the  anfwer;  yet  as  the  plaintilFs  own  witneflcs  ihcvv  [  r-^-  1 
reafonable   ground  for  a  mcduSy  it  would  be  going  too  far  to  ^ 

y  that  an  account  of  tithes  fhould  be  decreed,  where  even  upon 
leplaintifPs  evidence  it  appears  there  is  a  modus, 
lam  of  opinion  tlxcreforc  the  court  is  bound  to  take  notice  of 
le  two  moduJffSi  the  ten  (hillings  for  hay,  and  five  pounds  for  the 
'iry  tithes  of  the  demefne  lands. 

As  to  the  firft,  it  is  mentioned  to  be  a  vjodiis  in  dcclmatnh  m 
e  receipt  for  it  from  the  parfon,  but  the  receipt  for  the  live 
innds  calls  it  a  compofition. 

It  has  been  faid,  that  the  modujfes  are  too  rnnk,  and  that  tlie 
1  (hillings  for  hay  particularly  arc  fo,  becaufc  the  modus  for  the 
hcs  of  com  is  but  three  and  thirty  (hillings. 
No  argument  at  all  is  to  be  collcdcd  from  thence,  bccaufe  Icfi 
ight  be  in  tillage  at  that  time  than  thore  is  now. 
The  objcclion  is  ftrongcr  as  to  the  five  pounds  for  the  privy 
hes  of  the  demefn^:s  -,  undoubtedly  it  is  a  prctiy  lar;.^c  funi,  and 
has  been  infifted  the  whole  value  of  the  manor  is  but  fifteen 
lundsj  as  appears  from  an  ancient  furvcy  in  Henry  tlie  8th'r, 
nc,  where  it  is  called^rwtj  of  Shlpton^  which  implies  a  rent 
fervcd. 

But  I  can  no  more  infer  from  thence,  that  thl^  was  the  vnluc 
[the  rack-rents  of  the  manor  in  Henry  the  Sth's  time,  than  I 
n  at  prefent  the  real  value  of  a  bifliop's  manor  from  the  rent 
feved  in  a  leafe  of  it. 

In  a  cafe  that  came   by  appeal  to   the  Houfe  of  Lords  in  ^ 
ard  Ttf/^3/'s  time  relating  to  the  pari fh  ox   CUdino/M  m  the  l^X\[Z^yfa 
tauty  of  Surrey^  the  Lords  revcrfed  a  decvec  of  the  court  of  d  c..:  or  ii.c 
tiiequer  for  beine  too  haftv  in  rciecili:r-  a  r:cdiis  ns  too  r;ink,  J^th^q'»tr  for 
laid.  It  was  takmg  too  mucli   u;>nfi  tne:ti   to  deteniunc  it  i..  rj-.din^  / 
>s  no  modus  upon  fueh  kind   of  evic'eiec  wliich  was  wvx  cow-  ^•.•<:'ii.»^t  oidrk 
Bvc   evidence  againft  a  modus,  and  dircded  an  iHUc  to  try 


bv-.i  «;.-.  os.iucu 
t.>r  ih  .itour-:  I) 
tl.'C -in-.jr.-  ir  lu    ■ 
bt    v.:>   rrJur, 
where  the  evUtncc  was  not  c-^tcIu five  a^^iinft  it,  hut  prCiU:npt:vc  gnl\. 


Lnothcr  oh.jo(ftion  was,  that  th  •  .:vc  poiv.^ds  is  no  m.dnj  a:  all, 
in  the  receipt  from  :he  pancn  it  is  msniioned  to  be  an  ancient 
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P.niKs  V.  I  Jo   not  know   tlie  al>fi»lu:c    diiVm'^tioii  between  an  an 

oBMKR.  com-K^fition   aiul  a  niod:ts\  there  mi*v  be  a  dliTcrcncc  bcivrt 

uoiUiori  i^  lyiio-  coninolmon  that  is  not  biY<'"ct  the  n:fP.iory  of  man  ami  a  m 

nym-iui  with  a  but  unlcfs  fonKiliinjf  he  llicvvn  tluit  bri-.:ks   in  upon  the  in 

«9rf*i,  u  .iffi  moriahKis  of  it,  it  is  fynonymous  with  tlic  muli/s. 

tfhcwii  liutbrc.jk'»in  vyon  iis  f,7;.":^-:;riV.\-^/r. 

A  real  cofrp-Jiihn       ThcTC  is  iiuljcd  a  clliVTcnce   between  a   re^d  c':n:p'Jiiv.n 

}s  where  .in  vKilui^  for  a  rc.il  cor.ij  jlitijn  is   when    a:i    ;rzri:i-nitni  is 

mlae"wi:h"a  ^"^ '^'*  ^  parfon   cr  vlcar,  v.Iili  the  ei.nfeiit  of  tiic  p:i:icnan 

porfon  or  vicar,  ilin::ry,  th.it  fiiiii  huuU   for  the  future  ili.ili  he  ciifciwirjrcd 

whh;h--pui:o.i  j},^»   p,iv:ncr.t   (f  tithes  in    f'^c^ie,  hv  re:Uon   of  a  rcLOir. 
and  on.inarj'a  ,       •       ,  -  ■        *  r  :    '  /       i        i      j 

wnf  nt    that  n>:ule   CO  ihc  p....  )n   or  vic.ir   tor  tMvin  out  it  cilier  Ir.nl- 

fuch  hnJi  fli-ill  \\  irr.'J'n  is  noih.ini;  more  tliiii    :in  ;mcient  e<  r.r''oriiiou  '-Jtw 

be  dil.:u-b'^J  |,.,j.j  ^,/-  .,  iy.,>n(,j-  J., J  i:j,»   owiiers  ei"  :hc  lai'iii  in  a  paiiiii  an 
from  the  pay-  •  ■    i         •        n  .    ,         .  ^ 

mrnt  or  tithes  lor,  wtiieh  g.Hiis  Ure!:',iii  Oy  l;me. 

itj^r.-jf,   on  ac- 

coiiJit  of  J  recom^'cncc  iii.tuc  :3  ih-' r.'.ifon  ci  *.*.ejf  i:;.i  v,i  j.lii'/  I.ind-:. 

Wtr- tli-reii  J   ;.in    (^f  py::::«:i  hen'!.;    a   e^:l::l•!cr:l^!:  ;*un'!.w"  \i  l" 

i.o-.r.j  tlion  in  r  ..,.;.  .    .    ,.  .»  1     .  r. ■,.:...      i   . 

10 ff:cJuj/cs, not  ilie  oili^-r  o!  i'.e  nouiu! ',   v.vA  i;:-. •.•-.■I'^re    !'.:•  oiivt  e:;r.n.it 

tithti  in  kind  ^m  ;ic.  cur.t  oi"  tiiiK--,  wheiv  li  eie  is  i:o  (ibjjcticn  in  pciiitc 
f\-.r  reci'ivcd  •      <    ,•  .  .i  i    "      '         i  •  i         ■ 

wi'Jjin  rhc  m'.'  ^K'^^^^''^  t[i.:n.  r.»r-.iny  pretence  tli'.ri- i\as  ever  b'.-en  titli-.s  i 

ir.ny  of  ni^.i  iwa  IveJ  wIJ.l:i  ilie  ii-.wi'.j'.M-y  r:  nu.ii,  a:ui  thercioic  4/i'U(.3ir 

th.-  c'n:vr  will  clirecled  lo  trv  thtle  two  funis. 


no:  J-  i;rcc  .in 
atcuuncoliit.ics. 


'Hi'*  pl/.in:!;"!'  beini;  in  couvt,  an.!  ileelininv  to  trv  thj 
ofre:i  lii-ili.ii;.  for  tiihe  h;iy  ol"  :Iie  m.ii;v>r,  ii.ul  ilve  •  .  u:. 
privy  tir': ;,  pi"  tlie  c:.  ;;;M/,^-  l.-.'-..-.^  i:is  LtM-iilLip  iIcLi-d  . 
coui-t  ('i'\vh::t  v.aj  iliie  lor  liitic  i.:niu^l  p.iyii::ji:j. 


Caft;  l{;5.  y^-.-iv; ';;./ verbis  /.::■-.*./..',  7.-./.  :i.j,  i;.:;. 

^^  I.O^'.I^    C^lANt  M.I.'^R, 

S.  C.  I  >  «-'•"  *  >•  ^-...-^  ,  f  }  ■    I   1 .    1      II                ,•                        .     .          1  •   1     1      « 

wi.-rr  tlurc  i.  1      i » '".  iv  h  h.'..!  hi'i  ;i    n'lMr.v.T    c:\\\\:   in  wI-lIi  iiis  i. 

II..  r  i.-iw  ,-tiK  1       ;..it  w.:^    !?!  i!i:tili'  ;^n.!    the   pl.^intiiV  (!jIc;:.:.:i::,  ;':.vi 

o:  ..,u.i,c>r...i:j-  ^^  .^  r  ,.    .,.^    in^.-iiit  ;    .  :;;!    li.i;i:j}:    this    i-^  lU^t  i;  WW   il": 

.•■■-■, .'.  ■■  r.-t  I'li-  ;v.'t, '.::«  i-  :» -i  oi.;  m  .11..  ui  an  .'.eev-i-.,.,  it  i^  n-.  t  i;nrie;-.r. 


:'---^''y'.;/. 


t'^  tlie  pliin  ill',  (^r  oiJ;  r  jh  i .  i  iis  i'.  r  lis  i  f.',  ill-  finv.-j  x\l 
lU'W  el.iiii-;  hef^M-c  t!:j  i^i..:l.r,  .;:i;l  j-r.v  .-.:;:.•/..:  v.- rl.v.r  l!  i: 
tiiUit  V  ill  iliiCvit  ih.e  i!s  r  nii.Mii  ./-../.'/./  to  le  e\:::v.ir..» 
iiiterrj  j:.iiorie.^,  anil  to  uj  ailfueJ  no  fum  hut  what  he  il:.i 
iluee  r^eeiprs  for,  or  jtovlJ  h^  witnciies  who  wtrc  piCKiil 
tinv;  th<  y  were  ailvanLeil, 

a'  )  .u'.u.'l  fr.iml    ii..s   been   provcil  !v.'  tlic  plaintilTs  v.! 
on  ihe  il^ieii.I.nit,  ;iijj    clreumllanceo  d'  lur!:ieleii  urc  nc 

■■» 
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:  for  this  court  to  ground  a  decree  upon;  and  as  to  what  is  Towksekd  y. 
sd  by  the  bill,  the  court  never  gives  fuch  direftions,  unlcfs 
;  fraud  is  aclunlly  proved  upon  the  defendant,  as  was  the 
of  iSir  Oliver  AJbcomh  vcrfus  Greenaivay, 
he  Moufc  of  Lords  too  reverfed  t!ie  decree  in  Joknfon  verfus 
fitif  which*  came  originally  before  Lonl  Ldhnicre  in  the 
hy  court  for  this  very  realon ;  ilic  bill  in  that  caufe  was 
ght  by  the  rcprc (en tativc  of  the  mortgac^or  to  redeem  a 
:gage,  and  the  dcfcmlnnt  hy  liis  nnfwcr  in  lifted  on  payment 
130 /.  the  principrd  fum  of  the  mortgage,  and  10/.  more 
rfed  on  the  mur*L;;;:ge  deed,  as  himi  fuk  lent,  and  to  have 
lowance  for  money  in  repairs,  and  alfo  other  allowances. 
:he  29th  of  N:i'i:uher  1725,  Lord  LtvhmeTt  decreed  that 
iliintitF  (liould  rjtle:m  on  p.iymeiit  of  fuch  priiicipal  money 
ntereit,  as  ihoiiUi  be  proved  by  the  djfendatit  to  have  been 
lily  and  really  leiii  and  paid  by  iiiiu  to  the  mortgagor,  for 
very  whereof  the  dcfcndrint  was  to  be  examined  upon  inter- 
cries,  ".vhctkcr  iriy  and  luhiit  finn  ami  f urns  nvere  at  any 
and  iv.hf/iy  nohcrey  and  in  ivJ'-jf.'  prefence  a^liially  and  really 
nd  paid  by  the  dijinddnfy  cr  on  hii  licc.unt^t-i  or  fir  the  account 

icre  were  proofs  in  the  caufe,  that  the  grcateft  part  of  the 
y  was  paid  by  the  defendant  to  the  mortgagor  at  the  time 
lortg  ige  deed  was  c::::cutcd,  and  that  the  mortgagor  at  the 
lie  (Igned  tlie  deed  declared  he  bad  received  the  whole 
.  therefore  the  appellant  infilled  the  rcfpondent  fliould 
been  let  into  rcdemptivn  en  the  ufual  terms,  and  that  the 
ant  ought  not  to  have  betii  dcere^d  to  make  any  other 
of  tlie  acliiai  paymciit  of  the  coniulcration  money;  and 
:  was  llill  harder  upon  :I:e  appellant,  as  the  mortgagor   is 

and  l];e  appellant    dep:lvid  of  iraving   any  difcovery,  by 
amination  of  Jfmi  I'pon  oatli,  of  the  money  advanced,  and 
.1  ihc  decree  miglu  l^e  recllfxrl  in  this  pavticular, 
ram e  before  the   Houfe  of  Lords  on   the    181I1  of  March 

on  an  appeal  of  the  defendant,  and  tlie  ilecrte  below  wa-i 
ed  beciufethe  mortraj^^or  was  dead,  ar.d  the  apptllant  had 
e  benefit  of  his  cxa::iinatio'.i,  and  beca Life  no  rclnal fraud 
;en  proved  on  him, 

re  onr.  Hau^l.tonU  dead,  to  w/iom  tlie  delendant  paid  fums 
d  on  account  of  the  nlaintifi' i'.Ir.  Tl'ze.v/i;:./,  and  thercfcre 
fcndant  cannot  have  the  benefit  of  b.i.-.  examination,  r.or  is 
i:i  this  cafe  any  pi'iltive  prouf  of  fraud ;  tl:ev:forel  OmiI 
:   only  tliat   the    j:lain:ilf  be  at    Hbeviy  to   fuveliiirre  .;;..* 


1  1 


538  CASES  Argued  and  Determined 


Cafe  196.  Edwards  vtrfus  Leivis,  July  27,  X747« 

In  rht  cafr  of       j^  AVID  Edwards  bv   his  will  gave  Ills  real   cflate  to  his 

lcf^\^rccd.^I  ^''^^  for  life,  rcmaimicr  to  the  plaintiff,  an  J  after  da'umj 

fiift.ca'.  bodit:.  if  thc  perfonal  cftatc  in  tl;e  firfl  place,  for  payment  of  his  dtlt»,  hf 

thcleiTceinihc    bequeathed  the  re  fid  ue  to  his  wife,  who,  on  his  death,  entered 

rUh  oMu''".v:iD  "P^'^  ^  leafchold  eftate  under  Qu'^en's  college,  and  then  inter- 

wMthcow.icrof  marries  with   the  defendant,  who,  after  her  death,  takes  out 

^^^''•'•^=^"'*  adminiftration   de  hnis  non  to  thc  firft  teftator,  but  finding  the 

^\\  tSc^^uity  °o  outgoings  of  the  leafehold  exceeded  thc  profits,  and  being  of  no 

which  rnco.  gi-  fcrvicc  but  to  thc  plaintiff,  his  freehold  lands  being  intermixed 

Till  L-afs  was      ^^j^]^  jj^g  leafehold,  neglefted   to   apply   for   the  renewal,  but 

tacitly  confented  the   plaintiff  iliould  renew,  who  accordingly 

gets  a  new  leafe  from  the  college,  tlie  old  one  being  fuffcred  to 

•    run  out. 

The  quellion  here  is,  fuppofing  thc  reft  of  thc  perfonal  eftatc 
fliould  fall  [hort  to  pay  the  teilator*s  debts,  whether  the  phintif 
will  be  liable  to  pay  thofe  debts  by  virtue  of  his  being  in  pofieJfion 
of  thefe  leafehold  premiffes. 
Lord  Chancellor, 

I  am  inclined  to  be  of  opinion,  that  if  the  perfonal  eftate  cf 
thc  teftator  falls  fliort,  the  leafchold  eft  ate  in  thc  hands  of  thc 
plaintiff  is  fubjcdt  to  pay  the  creditors  the  rcCduc  of  their  debts, 
or,  orherwife,  by  this  negle£l  of  the  admin iftrator,  or  by  col^ 
Uifion  between  him  and  the  plaintiff,  the  creditors  might  be 
d:Feated  of  their  juft  debts  ;  but  as  it  is  probable  in  taking  thc 
account  of  thc  teitator*s  perfonal  eft  ate,  there  may  be  fuf- 
iicicnt  to  pay  thc  teftator's  debts,  without  having  rccourfc  to 
thc  leafehold,  I  ftiall  not  give  an  abfolute  opinion,  but  only 
obferve  in  general,  that  in  cafes  of  lc*:fes  from  colleges  and 
ecckfiaftical  bodies,  there  is  nothing  the  court  has  more  ad- 
hered to,  than  if  the  tenant,  who  in  a  conftant  courfc  of 
letting  is  intitied  to  a  college  Icafe,  or  any  perfon  chiiming  from 
that  tenant,  apply,  either  before  it  expires,  to  renew,  or  after  it 
is  actually  expired,  and  furrcnders  the  old  leafc  for  chut  pur- 
pofc ;  yet,  whether  thc  new  leafe  is  granted  to  tlic  fame  per- 
fon, or  any  other,  if  thc  leficc  in  thc  new  takes  in  the  right 
of  him  who  was  thc  owner  of  thc  old  leafe,  he  muft  take 
fubjcft  to  all  tlie  equity  to  which  thc  original  leffee  was  liable 

(0- 

Lord  ChinrcUor  ♦'  ordered  an  account  to  be  taken  of  thc  tel- 
**  tator's  perfonal  eftate,  and  referved  the  confideraiion  how 
•*  far  thc  renewed  leafc  of  :he  lands  held  of  Queen's  college 
**  in  Cambridge^  is  liable  to  be  applic<l  towards  fatisfac- 
•  ^  ^  <*  tion  of  the  teftator*s  debts  and  legacies,  till  after  it  ihall  be 
L  5^9  J  <»  feen  whether  the  funds  before  mentioned  are  fuificicnt  to  pay 
"  his  debts  and  legacies." 

(2)  b'cc  the  cafes    cited  in  Pinfcn  v.   ^hftrfx  nntc  I  vol.  48a 
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Braheford  verfus    IVilhs  ami  ethers^  jfuly  28,    1747.  Cafe  197. 


I 


RS.  Drnhefkrdj  an  intimate  friend  of  the  plaintifT^  had  If  a  legates  pro- 
_  made  a  will,  and  thereby  devifed  a  bond  of  360/.  and  JJ'f"  ^^f^^^^"" 
ardsto  the  plaintiff;  the  tellatrix  was  afterwards  indaced  to  deration  of"a' 
e  a  new  will,  and   gave  this  bond  to  Mrs.  uinn  If  ilhs^  and  ciifiroirJon  in 
e  her  executrix,  but  obliged  her  to  promife  that  flic  would,  ^Jc^^^-jifd^*^^ 
r  her  own  death,  give  it  to  the  plaintifF.  aa  in  favour  of  a 

thir>!  {'crfoiiy  file 
who  undertook  to  do  ihe  z€L  mutt  perform  (i). 

he  teftatrix  died,  and  Ann  Wilhs  proved  her  will,  and  about 
months  after  the  death  of  the  teftatrix,  made  a  deed  of 
of  the  bond  to  the  plaintitT,  to  take  place  after  her  death, 
frequently  declared,  that  flie  would  not  cheat  the  plaintifF, 
that  (he  did  it  in  regard  to  the  promife  flie  made  the  tef- 
x« 

pon  the  death  of  IVIrs.  Ann  JH/hy  the  bond  came  into  the 
[s  of  the  obligor,  who  was  her  brother,  and  rcprefentativc, 
upon  his  refufnig  to  pay  it,  the  plain titF  brought  her  bill, 
3mpei  the  payment  of  the  bond,  and  offered  to  rend  cvi- 
e  to  eftablifti  the  facb,  but  it  was  infilled  by  the  defend- 
<  counfel  this  was  to  give  parol  proof  to  overturn  a  writ- 
ifill,  and  that  the  bond,  by  the  will  of  Mrs.  DmLeford^ 
been  given  abfolutely  to  Ain  Jn/h^  vvlio  was  made  exccu- 
ilfo,  and  that  it  was  within  the  mifchicf  the  ftatute  of  frauds 
perjuries  intended  to  preveiit. 

he  court  over-ruled  the  objedion  ;  and  the  facl,  with  all  its 
imftances,  was  very  fully  proved. 

ORD  ChANCELLOU^ 

he  firft  queftion  is,  whether  there  is  any  foundation  to  re- 
cht  plaintifF  on  the  truil  and   confidence  fet  up  by  the 

he  fecond  queftion  is,  whether  the  court  will  aCift  in  the 

of  a  voluntary  deed. 

will  confidcr  the  laft  queftion  firft,  in  order  to  remove  it  out 

iic  way. 

he  defendant's  counfel  have  made  two  objcflions. 

irft,  fuppofingit  ftood  abftrafted  from  weakncfs  and   infi- 

in  Ann  Wilksy  it  is  a  mere  voluntary  (!e:d,  and  the  court 

notaffift  the  plaintiff  to  carry  it  into  execution.  [  540  ] 

his  is  of  no  weip;ht,  becaufc  againil  any  perfon  wjk>  friimls  A  pcfon  m.-y  as 

re  the   court  merely   as  the  reprcfentative  of  Mrs.  inihs,  it  j-^p^. "Il^n"" ^t 

good  difpofition,  for  a  pcrfon  may  as  well  make  a  dirpofi-  d-.;-a  u>  rAc 

j»jAC'  aJtfr  ncr 
ai  by  willy  and  fuch  aderJ  ha?  hfrn  df  creed  to  br  go<v1  In  f.-rsul  i;ifta:icrci,  ai  a^uiull  pcifons 
Jig  in  rcprcfentacion  Co  ihe  donor,  otherAil';:  ar.  a^unir  cicditoro. 

)  ^oTbyftn   v.  T.r;nn^    I  Hrfi.  296.      S.  C.  Std  I'uL'  jrhlttm  v.  R^'ffU,   anff  I 
by.  Kenn^^^rJ^  I  /7/1  123.  ^';/;3.  c;.     vol.  44^.  uort 
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540  CASES  Argued  and  Determined    : 

DxAKEFoipv*  tion  by  deed  to  take  place  after  her  death  (i),  as  by  will:  All 

^*'''^''       cijiirt  liavc  in  fcvcral    inltances  decreed  f uch  a  deed  to  be  good, 

as -agamil  pcrfons  Handing  only  in  nprt^fentation,  to  the  donor, 

us  being  volunteers  alfo^  but   would  not  be  good  againft  ac« 

ditors. 

'i'hc  fv-'cond  objcftion  was,  Infanity  in  Mrs.  Ann  W'lJku 

No  cviii*  nee  has  been  laid  before  me  of  adual  impofirioDi 
circumvcniioii,  or  fraud,  and  the  dc;-d  of  gift  appears  to  be  ai 
acl  confiltcnt  with  every  oilier  ack  Die  has  done. 

It  was  inlirtcii,  the  pr^pariii^:  thj  iliaftoflhe  dccdtogiwk 
in  the  liic-tiine  of  Mrs.  Wllhs^  in ilcad  of  after  her  death,  is  aa 
eviilencc  of  impoiltion. 

l>ut  it  appe:»rb  eleariy  to  be  the  miftakc  and  ignorance  of  the 
drawer,  for  it  was  altered  imnueiiately,  and  fubmitted  to;  but 
thouL^li  thcic  llu:ul(i  be  no  fraud,  yet  if  Mrs.  Ann  7/7/itiwasi* 
ca]Ml)ie  .'1  in:'ki!i;:  any  difpofition  at  all,  it  is  void. 

\l  \\  \\.A  iv  Ited  here,  and  this  had  been  the  whole  of  thccafci 
I  (IxJiiUi  hive  fer.t  it  to  be  tried  on  the  infanity,  notwilhftaiKl" 
iii^:  !!••.•  tloeb  iku  appear  on  the  evidence  to  be  infanc  virl> 
imi  kuiil  hitervals  j  but  I  will  not  fend  it  to  trial,  bccaufcdse 
fi.  il  point  is  with  the  plaintiff,  which  puts  an  end  to  the  fccond 
quell  ion. 

It  hab  been  truly  faid  by  Mr.  Wilhrcham^  it  is  dangerous  to 
fet  up  parol  trulls  of  pcrfonal  tftate,  as  well  as  real  cftatc  fincc 
the  ilatutc;  and  that  the  court  will  not  fuller  parol  declarations 
to  be  fet  up  in  cppolition  to  the  will. 

lUit  if  there  is  a  dcclaraiion  and  undertaking  by  a  legatee loifl 
an  aCl,  in  confKierniiun  of  the  tcllator's  devifing  to  that  lega- 
tee, I  know  no  ejf^:  wl;ere  the  court  has  not  decreed  ir,  whc* 
tiier  fiieh  an  un^icrt^ing  was  before  the  will  has  been  made, 
or  aflcr. 

The  e.ife  oilhyin  vcrfus  TChyiUy  in  i  Virn,  296.  and  Jsw' 
verfuii  A'j//v,  Vaf'h.  17  iS.  Kq,  Ctif.  Abr.  405.  and  JKiv/rt-* 
vcrliis  K /:/?;;. :.':j  5  .■:;\  A/:;.'y  mtiitioned  In  Jc/:es  and  iW^/,di> 
pLiulnl  upon  ih.e  uuiicrt.^king  and  promife  of  the  pcrfou  who  was 
ti>  recL-ivc  bcni.r.1  by  ilie  will. 

'ii'.is  is  not  fettiiig  up  any  thing  in  oppofition  to  the  vifl, 
but  t.iKing  care  ihnt  what  ha^  been  undertaken  fliall  have 
its  eii;.cl  :  a  will  Ixin^^  ariil^ul.iUry,  if  the  ttft.Urix  has  a  con- 
vcrfuii-n  wiih  a  le;j;.ifC';,  a::d  the  Ic^arec  pvcmills  diit,  ia 
-  ^  .  1  e.v.iri!^r:;iii)n  of  the  t^.flaror's  difpofitir.n  in  favour  of  her,  fe 
^  ^  '  ■'  w'.il  ii'j  an  a:i  in  f.iv.iir  of  a  tliird  p^^rfc  n,.aiul  the  ufl'-] 
tuN  !.:■  il-e  V, iil  i^.nul,  i:  is  very  proper  the  peribn  whof 
ir.hl'.-'.-.  k  t"  lie  r!.j  ;:cl  fli^'uld  perform,  btcnufe,  1  mull  ri^M 
ir,  ii'  r'i-.  y/'.//  J:'::;  J  Iiad  not  fu  promi  fed.  tlie  icil.:iiii  ^''*'-^/ 
}i  n  (     .'"i  ■;  vd    i.v'r   \\  .!!. 

'i'l;..;.  i\.u  I  ..ri  i.{  cv\u\c.\^,  i].:it  fueh  a-i  un;lrr:.iA.Vg  ^^/.^  j 
(\...i:...,  c  .•  Kl-  ::;..:  V  k"::;:c -,  eiiher  bLfoic  or  all::  the  "i^'^j 


j:i 


■-J 


r,^ 
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:  next  queRion   is,  Whether   this  has  been   fufliclently  D«A«TMj)r. 

.  P  '  WlLKS. 

ink  it  has  very  clearly ;  for  even  fome  time  after  the  will 
:cn  made,  Mrs.  Ann  Wilhs  declared,  flie  would  not  de- 
the  plaintiff,  and  there  is  a  full  evidence  likewifc  of  the  un- 
ing,  by  which  (lie  bound  her  own  confcience. 
account  muft  be  taken  of  the  principal  and  intereft  due 
:  bond,  and  with  cofls,  becaufc  die  defendant  is  the  deb- 
I  the  bond  ;  there  is  no  occafion  for  a  circuity  to  decree 
nd  to  be  delivered  up,  in  order  to  have  a  fuit  at  law  for  it, 
fe,  as  the  defendant  WUh  is  the  debtor,  I  can  decree  a 
:nt   of  tlic   debt",  and  his  Lordfliip  did  decree   accord- 

(')■ 

(i)  Reg.  Lib,  A.  1746.  fcL  595* 


Cavcrley  verfus  Dud/^y  and  BIfjo,   "July  29,  1747.  Cafe  jog. 

iDY  Catharine  Hoivard  by  her  v/ill,  doited  the  7th  of  J^-^i'-t}^^^^ 
juty^  1727,  pave  all  the  rcit  and  reiidiie  of  her  eltate,  red  cftute  in  tmft  t© 
crfonal,  to  Mr.  Bifco^  in  truil  to  p.iy  tl-j  nroduce  thereof  P^y  ti»c  pnidute 
:  defendant  Lady  Dudley  for  lifL',  for  l:.:r  feparate  ufe,  ex-  Jli^ J f°/,t;;.^ 
z  of  her  hufband  ;  and  aff^^r  lu:r  dau^lucr's  dcatli,  i^avc  for  j;oi  fcpjr.:^ 
refidue  to  the  child  or  children  of  her  d^ii-jhtcr,  and  made  uf<^>  ^^d  i»t-r 
*tendant  Bijco  executor.  chi!.:i tr,   i-jU 

aiv.jointrj    /.'. 
w,    Lvly  Dudley  wanting  money,  t.^olc  up  120/.  of  C.  and  jjranttJ  iiim  an  snnujtv  or'zc  /.  liiir- 
r  lift,  ana  directed  B.  to  pay  liii^iitlt"  out  <•^   liic  urovluce  of  the  rrfniuc  of  I.,  C.'li.\  cil.'.'i-  i-v 
rly  piymcnts.     l.aih  D-udiiy  r.ipht  ecrrr.  f:  tj  ).-rli  r  .  ey  .';  !:,i:.,  i:;:  r.t  ly  jrsiult;,  ,i- i:  h  .',* 
■e  axtulfMtizn,  and  '.Icrtf.rt  jhe  -ij^ui  J'.u.d  ;-  uJ:-.:.:  ;i-  a:.i.u.:yfr,.K  tii  /ij;.'.,-;;,vg,' /i>...-^v  ,.,.Je 

ic defendant  Lady  Dudley  has  received  yearly  300  /.  or  there- 
ts,  from  the  defendant  lufiO^  in  part  of  \!i\y:.  produce  of  the 
ue  of  the  tLftatrix's  eftatc,  b:it,  wanting  money,  applied  to 
)laintitF,  and  oiTered  to  fell  him  aii  annuity  during  her  life, 
^  years  purchafe :  the  plainliiT  eoMrc'ntv.^d  to  it  and  apriecd 
purchafe  an  annuity  c.f  20/.  during  the  defendant's 
for  123/,  and  by  dead  of  appnintnunt,  dated  the  20th  of 
w^^r,  1743,  in  confideration  of  i2o/,  paid  by  the  plniuilF  [  -12  ] 
*<ly  Dudley^  (he  granted  an  arnuiity  cf  2c/,  to  the  plaintiff 
'?  the  defendant's  life,  and  direcicil  Bifco  to  pay  the  fiime 
f  the  produce  of  the  rtfidue  of  tlie  ellute  cf  l/.uly  ILiL\:rdy 
'^rtcrly  payments. 

«^  defendant  l*[fco^  the  truflj-r-,  rcuife?;  to  p/.y  the  arrears  of 
^'l^ulry  in  tliis  mani'.cr,  ihljfi'P'.^r  that  t;?c  |T')«iuee  t^f  L.idv 
'*''-  iLiL-anr^  eil.u;:  u  hy  w  ill  lu  be  paid  i..:u  t!ic  handi  of 
Dudii-y^  and  no  otiicr  pcrf. 
*"  liill  Wiis  broughr  in  174: 
P-rlenal  eilalc,  and  to  he  ; 


)    Stc  L.::Vv  V.  // Y-'i 


r.n:  ■ 
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z\\  acco;:i 

It  of  the  t-.f?.> 

li.l  t 

\\'Z  an-'jin- i 

«i  the  anii.iiiy 
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:.c  ;]u'  cif;. 

:  rof.;rcJ  to  tiifr 

and 


54^  CASES  Arjucd  and  Determined 


CAVlflltZTT. 


and  growing  intcrcft,  and  that  the  future  payments  rpay  be  fc- 
curcd,  and  the  defendant  Bifco  be  retrained  from  paying  any 
further  fums  of  money  to  Lady  DudUy^ 

Lord  Chakc  rLLOR, 

I  am  of  opinion  it  was  not  the  intention  of  the  tcftatri%  that 
Lady  Dudley  fliould  anticipate  the  produce  of  her  cAate  by  raif- 
ing  money  upon  it,  and  words  fliould  have  been  thrown  in  to 
rcllrain  her  from  doing  it,  but  as  there  are  no  fuch  words  in  the 
'  will,  (he  might  contract  for  raifing  a  fum  of  money  by  way  of 

loan,  but  not  as  by  way  of  annuity  for  her  own  life,  as  it  is  too 
hrge  an  aiiticipaiion ;  and  therefore  dire£led  an  account  to  be  ta- 
ken of  Laciy  Quhanne  Howard's  eftatc,  and  out  of  the  produce, 
gave  the  defendant  Lady  Dudley  leave  to  redeem  the  annuity 
'  from  the  beginning,  though  made  irredeemable ;  and  that,  from 

the  time  of  filing  the  bill,  the  annuity  fliould  ccafe  (i) ;  and 
that  the  payments  already  made  of  the  annuity  fliould  be  applied 
in  payment  of  the  interelt,  in  the  firft  place,  and  afterwards  in 
r>?iking  t\\z  principal;  and  the  rcfiduc  of  the  principal  his  Lord- 
flilp  dircded  to  be  paid  out  of  the  produce  of  the  tcllatrix'i 
cllate(2). 

(l)  Not  fo  in  the  regiilei's  book.  (2)  R^r^.  Llh,  A.  1746.  fol'491. 

Cafe  1957.  Baier  \cr[MS  Hart^  7"^y  Vf  ^747» 

s.c.iVef.28.    'T^HE  caufe  was  heard  before  Lord   Chancellor  in  Maj 
lht*^^"7'  *'*'  '74^>  2^^  iffues  were  then  dircfted;  it  came  on  now 

iel^inMio!!l^  ^?^^  ^'^^  equity  reftrved,  and  upon  an  application  for  a  new 

in  i'omc  cnfes         trial. 

ilJrr£^a  fccond 

trial,  without  fsttlng  ^ifide  the  firft  verdid,  for  otherwife  the  dclcaiant  would  iofc  the  beneiitof  ur|;*wt 

tbe  iirft  vcidjdl  in  his  iavour. 

C  543^]        Lord  Chancellor, 

^;^^,t^-^'^^^^^^^  •    Up°"   ^be    fecond    ifflic  before   Lord  Chief  Jufticc  Wdlh 

9  y//     Sio^^f.  A  -2.^be  jury  found  that  William  Baier^  the  father  of  tlie  plaintiff,  wai 

^'       '^       /  not  the  heir  of  admiral  Hofter\  but  it  has  been  certified  to  me  bf 

the  Chief  Juftice,  that  the  finding  of  the  jury  depended  upon  tlic 

venlid  given  on  die  firft  iflue, 

Ti^.e  application  now  is,  not  to  fet  afidc  the  vcrdift,  but  for 
another  trial  ( 1 ). 

Where  it  is  a  matter  of  inheritance  (2\  the  court,  without  fct- 
ting  afide  the  firft  verdici,  for  the  more  folcmn  determination,  in 
fome  cafes  dire£l  a  fccond  trial,  and  if  the  court  direct  fuch 
trial  wiihout  fetting  afuic  tlie  former  verdi£i,  then  the  firft  may 
be  given  jn  evidence,  and  will  have  its  weight  with  the  jury,  and 
therefore  it  is  a  very  marcrinl  difference  to  the  parties,  bccaufcif  I 
was  10  direct  a  new  trial,  on  my  fetting  afidc  the  firft  verdicl,  the 

t  T  rlik  J'tdrmy  Gtixral  v.  Mof.f^^Kry,       (2)  Fide  Siace  v.  MahLty  2  Fr/  554. 


sn^e  2  vol. 


^/ 


b. 


defendant 


in  the  Time  of  Lord  Chancellor  Hardwickk.  r^j 

rndant  wou!d  lofe  the  benefit  of  urging  the  firft  verdicl  in  his      Maktu  ▼. 
jurat  another  trial.  Ha*t» 

n  many  cafes,  where  it  is  a  matter  of  inheritance,  and  not 
lalljr  conclufive,  the  court  h  ivc  not  directed  a  new  trial,  but 
rrc  the  inheritance  wiil  be  ubfolutdy  bound,  the  court  has 
itcd  a  new  trial, 

lithe  prefcnt  cafe,  it  is  infifted,  the  inheritance  will  be  bound, 
faid,  in  anfwcr  to  tliat,  the  plaintiiT  may  try  i:  over  a^ain  in 
Imcnt ;  if  fo,  where  is  the  prejudice  to  tiie  dcK^ndant,  if  the 
n  (hould  direct  it  to  he  tried  again  -,  for  the  leaving  it  to  the 
ntiU'to  brinjT  an  ejectment,  will  not  quiet  the  qucflion,  be- 
"c  the  defendant  will  bo  intitkd  to  bring  a  biii  here  for  a  per- 
tal  injunclion. 

:i  i\\t  cafe  of  Atcherley  verfus  Fer/ion^  Lord  Cliancellor  Ki/tg 
itcd  an  injan£lion,  aiul  at  the  hearing  of  tlie  caufe  made  it 
)etual ;  the  court  confidering  the  fee-f;!rm  rents  devifcd  by  the 
of  Mr.  Ftnto//,  the  clrancery  counfcl,  as  pirr  of  the  trufl 
te,  he  dtcroed  accordin^^ly,  and  it  was  upon  tliis  ground  the 
rt  grantc<l  :i  perpetual  injunftion,  becaufe  trulls  arc  the  pro- 
jurifiicVKMi  of  this  court,  and  it  would  be  trippnjg  up  tiic 
'.  of  their  jurifdiftion,  if  ihe  partici  were  fuiT'ered  to  pvo- 
1 11  law,  and  by  that  means  overturn  the  decree  of  tiiis 
rt. 

n  the  cafe  upon  Sir  Thomas  Collfs  will,  the  court  had  ^C" 
''.  a  p  irtiri'-n  of  t!ie  land5,  55*r.  fo  that  bringing  an  ejt^clment 
■:   was  (  .ju.iiiy  in  the  confequcnce  defeating  the  decree  of    [  544  1 
court. 

I'lhe  plalniiiVrnouid  bring  an  eje£lmcnt,  and  {l:ould  fuccccd 
:,  rh/>u;^h  a  dlrcclion  ha,;  been  iriven  here  for  a  receiver,  and 
:couir  a  ul  pay  the  p:<  ilr?,  he  luijlit  alio  bring  :;n  a<l.lion  for 
z  very  j.Kiifrii;  profirs,   is'r. 

lere  it  'vis  a  (lueflion  of  legitimacy,  but  then  it  was  a  legi- 
icy  fet  up  after  the  death  of  ihc  t:i:Iicr,  and  no  pretence  of 
ibitation,  a.l^l  ad  the  fn£ls  fpeakir.g  contrary  to  cchabita- 
,  and  to  a  marr'-ige,  for  (Ik*  futrVrcd  Iicn'rif  to  be  ar- 
d  in  the  name  of  Vnichiirdy  lay  in  a  ^'*.  I  for  f  )me  time,  and 
cleared  at  lall  by  the  infolveiit  dv.btor;,'  act  ;  r!:is  clrcum- 
:c,  though  not  c-jnelufivc,  yet  is  material  iigainil  tlic  n:ar- 
:  ;  the  daugliter  likewifc  was  placed  out  by  the  ^^Mriih  i,[  Su 
•,  as  a^badard  cliild,  ?ju1  after  being  ulcd  by  a  {'.itluT  in  tl.ij? 
ncr,  it  is  very  extraordinary  if  fli-::  had  rcai!y  l^een  I'.'gltim.it::, 
fhe  did  not  compel  the  father  to  maintain  in  r. 
nis  queftion  of  h'gitimacy  is  very  diillTvint  from  tl-'.?,  wl;cre 
ihad  been  a  cohabiraii:)n,  as  war  tlie  call-  of  S.,\ip !.!.*:  viiius 
t/(?«(i),  and  no  doubt  at  all  in  th;  t  c.ilc  but  tiiOic  i:i:d  bjju 
arriage  ;  the  only  qaefllon  was,  a«^  ti^  i\z  linivr,  AVhcil.er 
were  married  before  th«-  birth  cr*  th  : ;  Id.  W  f,:i  : 
he  verdi£l  obtaincii  in  a  formc^  tri.ii  i;j:';r-j  l.-.^-.-A  Cliicf  J.if- 
EyreSy  wa>  ;;ivcn  in  evidence  upc.i  tlii-;  tii'.I  h.  iVre  L -rd 
iJulUcc    //'7//V,  who    certiiici    it  had  co:\iMei\.bIw'  we.i^'.it 

(i)  ^>;/5  I  vol.  2.  S.  C. 

witli 
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Back K  r.  ^{{j^^  thc  jury,  and  if  there  is  any  thing  th«  impeaches  the  crv 
'*^  dence,  on  which  the  firfl  vcrdift  was  given,  it  will  be  very  ma- 
terial, for  the  verdift  before  Lord  Chief  Juftice  Eyr^s  turned  on 
a  clergyman's  evidence,  one  Phillsps^  who  fwore  he  chriftcned 
the  child  as  the  chiki  of  AdmirAl  Hofter  and  his  wife,  but  on  his 
.  death-bed  confeiTed,  in  great  agonies,  that  he  was  fuborned  to 
give  this  evidence,  on  the  defendant's  mother  giving  him  a  bond 
of  loo/.  to  fwear  this  fad. 

Where  a  verdiH  is  given  in  evidence,  it  is  neceflary  for  the 
pcrfon  who  gives  it  in  evidcrice  to  (hew  on  what  title  it  was  ob- 
tained ;  and  on  the  other  fide,  they  are  at  liberty  to  fhew  oa 
what  kind  of  proof  it  was  given. 

The  defendant  Mrs.  Hart  was,  at  the  time  of  the  trial,  he- 
J^^^asbfeT"  ^^^  ^^'^^  Chief  Juftice  Eyresy^n  infant,  but  if  it  is  ftiswn  that 
guilty  of  ill  prac  the  mother  a£led  as  guardian  for  her,  and  was  guilty  of  ill  prac- 
ticeinthcprofe-  jj^.^  «  jj^  ^jj^  profccution  of  the  fuit,  to  obtain  the  verdid,  though 
toobuin  a*ver.'  *t  was  not  the  aft  of  the  infant  heiTelf,  that  male  practice  may 
dia,  though  be  given  in  evidence,  or  otherwife  fuch  verdift  may  (land  unal- 
Sft'of  ^"iilflnt  terable,  and  not  liable  to  be  impeached,  and  mankind  would  be 
httitXfy  yet  that  in  a  vcry  bad  iituation* 

malepradlice 

nuy  bs  given  in  evidence. 

C  '545  ] 

But  this  was  not  the  cafe,  fof  the  defendant  Harf  was  mar- 
ried at  the  time,  and  her  hufband,  as  fcifed  in  her  right,  profc- 
cuted  the  fuit,  and  was  a  co-obligor  in  the  bond  to  PhUlipSy  as  a 
reward  to  him  for  fwear ing  in  the  caufe. 

If  the  circumftance  of  Phil  lips*  s  perjury  had  appeared  to  the 
court  of  Common  Pleas,  it  muft  have  had  great  weight,  the  de- 
fendant's hufband  being  fcifed  in  her  right  when  that  eje£lmcnt 
was  brought,  and  being  guilty  of  male  praclice,  this  might  cer- 
tainly have  been  given  in  evidence. 

This  takes  off  the  force  of  the  objedlion,  tliat  tliere  are  two 
concurrent  verdidls  for  the  defendant. 

Another  objeftion  raifed  for  the  plaintiff  was,  that  they 
were  not  permitted  to  give  in  evidence  the  depolltion  of  one 
IVooltJoth. 

If  there  was  a  difference  in  the  fpcHing  of  WoohioiU^  nam«, 
that  takes  away  the  prcfumption  of  the  idenlily  of  the  perfon 
at  the  former  trial,  and  the  court  were  right  in  refuHug  it,  un- 
lefs  the  party  producing  it  would  (hew  him  to  be  the  farce  pcr- 
fon, but  Woolmth\  is  fo  loofe  an  evidenccj  that  I  fliould  not  be 
inclinable  to  grant  a  new  trial  on  fuch  an  ingredient  only. 

Another  objedlion  taken  by  the  defendant  was,  that  there  has 
been  a  confiderable  delay  in  the  caiife,  and  that  nine  or  ten  wit- 
neffes  examined  at  the  former  trial  in  Kenty  are  fince  dead,  that 
gave  material  evidence  for  tlie  defendant  Harth  mother,  who 
called  herfelf  the  wife  of  Admiral  Hofer, 

As  to  that,  the  plaintiff  brought  a  new  ejeftmcnt  foon  aficr, 
and  h^ul  judgment  by  default,  and  the  defendants,  by  colluf.on, 
pievaii'vCi  on  the  tenants  lo  uttorn. 

As 
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the  death  of  witncflTcs,  they  are  mortal,  and  no  perfon      Ba««  ». 

them  alive,  but  tliis  circumftancc  had  weight  with  the        Hait. 

ic  lall  trial,  and  they  confulcrcd  the  evidence  then  given 

sfendaiit  with  the  greater  benignity  and  indulgence,  and 

:  is  a  material  ingredient  for  a  court  and  jury  to  take  in- 

:onrKicriition,  wheie  tliere  is  a  great  length  of  time  bc- 

c  two  trials. 

larriagc  is  extremely  improbable,  the  licence  was  taken     f  546  J 

LC  woman,  the  intended  hulband  in  it  called  Francis 

arincr,  at  the  fame  time  he  was  a  captain  of  a  firft  rate 

.Mr  ;  ic  is  faid,  in  cxcufe,  he  had  a  mind  to  conceai  his 

,  but  it  is  much  more  likely  (lie  had  it  filled  up  in  this 

0  conceal  it  from  the  whole  world,  in  order  to  fet  up  a 
after  his  death,  and  at  thi^  rate  any  man  might  be  mar- 
common  womaii. 

!  ecclclnftical  court  the  defendant's  mother  was  detcr- 
►ttobe  tlic  wife  of  Admir.1l  Hoficr^  upon  a  contc ft  there, 
:o  ihe  rifj[ht  of  adminiilr.ition  to  !iis  perfonal  eilate,  and 

1  a  trial  at  law  relating  to  the  real  eilate,  was  found  to  be 


t  one  cafe  where  t!»is  v;iri.uU)ii  of  judgment  has  happen-  /'»■«/« and 

that  was  the  cafj.  of  MaxWiJl  muX  Uns}i  Mount n-ne -,  '^»|' '"""'""" 

,,  I'll  r  '     .^nirmed  betore 

jltiitor  was  deter.-'.iiiif.  ti  to  be  coiup^is  ??u/:/:f,  upon  a  luit  the  delegates; 

clefiallic.d  court,  and  that  I'cntence  was  aiiirmed  in  the  ^'^'^r wards,  on  a 

delc^^atjs :  afierw.in!>,  on  a  trial  \\t  law  in   relation  to  h:io:Mo*the°rejj 

dlate  devifed  by  tlu  Vkill,  the   tc.'l-itor   was  found  fj:n  citate,  he  v/a» 

iid  then  an  application  was  niuk  to  the  Houfe  of  Lords  ^"^^'-^ "*" ^^5" 

r      1       .•  -1  .-It  •       /i*' j  anapplic.i- 

)n,  to  reverie  tlie  leiiteiKc  m  t.ie  court  oi  deic.;iles,  in  tLntoiUcHoufc 

make   tlie  detcrmlnaricns  uiiiforni,  but   the  Iloufe  of  oiLo.dstore- 
"mifled  the  petition,  beeaufe  the  f.ntence  of  tiie  dci:;;aies  y"**=^^^  ^^^'^ 

I  ^  .  I'       r  '  ^  tcnc-,  but  the 

e,  and  no  appeal  lies  from  it.  p?cIrion  was  dif. 

miflcd,  bccaule 
thil  fcn'.cnce  \v.is  dcciuvc,  and  no  appeal  lies  from  it# 

-if  Opinion,  on  the  plulntiff's  pnyin;::  the  cods  to  the  dc-  A  trhl  at  bar 
tliat  he  iliouJd  be  atli'KTtvto  l.iv  all  lliel'e  circu»nila,iccs  ^'^^'^^'-'J 'P/^f 


i-i.i.w.j,      i;u.i      III. ..(VI       1..IJ.....      Us.       li.w^i      .;.     4..i    .     MAAki      ^^UiU     ,  '  — " 

)  I        ■\'  ••       1     /■     >  ne  contented 

k'  gave  d:rec>uHi„  .u:c(M-u]i-.!y  ( 1 ).  .y,,^  ^^,;„ 

cofti,  or  othcfr 

(0  /?  V.  L'},  A.  :r:.C,{o\.  yo3.  viiV  it  would 

*    '       -^  '  not hvc been 

£1  Alice  J. 
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^^        Cafe  200.  Head  vcrfus  Head^^  May  20,  1 747. 

■nui'^*^'^'    nr^HE  bill  was  brought  for  the  arrears  and  growing  pay- 

Thc  dcpoation       JL     meat  of  an  annuity  of  four  hundred  pounds  a  year  from 

•fa  wife  of  a       the  defendant  Sir  Francis  Head^  purfuant  to  an  agreement  be- 

Mt^'trfwd 'at"  ^^^^^"  ^^^  plaintiff  and  the  defendant  for  that  purpofe,  and  to 

the  haiband  »    eftablifli  the  agreement  for  a  feparate  maintenance. 

UaWcu>coHj.  Mr.  Attorney  General,  for  the  plaintiff,  cited  the  cafe  of  Ox- 

/  ^^   y^^'/^f        ^nden  vcrfus  OxendeHy  2  Vern.  493.  and  Seeling  verfus  CrawUyy 

/  '^    i/'/^"^^^'  '^'   3^^*  ^"^  -/^w^/Vr  vcrfus  Angier^  Prec.   in  Chan.  496.      Gilb. 

'  "   -^X*         ^//.    Eq.Rep.  l$7u 

y<      -  -         yy  y      '^^^^  defendant's  counfel  objccled  to  the  reading  the  depoHtion 
y  .^^^^,^M^^.       'Tl  T'^f  lane  Geneva y  the  wife  of  John  Genew,  as  her  hufband  is  the 

prochein  amy^  and  liable  to  colts. 

:>^!!^^':^y  .^-:;^/7^.0r^^     Lord  Chancellor  allowed  the  objecflion. 

/  /^^.yj'i.^^^  MS^^^^  counfel  for  the  plaintiff  read  next  Sir  Francis  Head's  kt- 
S3^  ter  to  Sir  William  Boyce^  Lady  Head's  father,  being  an  agrec- 

j^      -  "  ment  to  pay  Lady  Head  four  hundred  pounds  a  year,  dated  jiu^ 

^■'^^'^yCf-  r-J^j^^,^)  guft2^y   1 740.  which  was  as  follows  : 
y  y^^.  /^J^       Dear  Sir  IVilliam^ 

.  «  X  (iiall  aKv?.ys  with  pleafurc  remember  my  dear  ^dnetti^ 

*^  many  good  qualities,  and  be  far  from  imputing  her  misfortunes 
*'  as  faults,  but  as  it  will  be  much  eaficr  for  mc  not  to  be  a  con- 
**  ^ant  wimefs  to  what  we  can  neither  of  us  help,  I  am  wiling 
"  to  fend  her  100  1.  and  no  more^  between  thh  and  Chriftmas  next, 
and  to  continue  her  fuch  quarterly  payments y  when  it  Jhall  befi 
J  nit  my  cznvcmetice^  fo  long  as  wejhall  continue  feparate^  with  this 
one  provifo,  that  if  you  fliould  think  at  any   time  my  pretty 
*'  Gabrii:lle{\\Q}Ai\  want  any  kind  of  inftru£lions,  flie  may  be  fent 
*'  to  me,  who  will  always  receive  and  inftruft  her  as  my  child, 
**  according  to  my  parental  duty ;  and  have  nothing  further  to 
**  add  but  my  prayers  that  we  may  all  enjoy  quiet  here,  and  ever- 
**  lading  quiet  hereafter,  and  am 

Dear  Sir  William ^ 

Your  moft  dutiful  fon,  Uc* 

Francis  Head.** 
[  54^  3         The  plaintiff  by  her  bill  fecks  to  eflablifh  this  as  an  agreement 
for  her  feparate  maintenance,  and  to  fecure  the  payment  of  four 
hundred  pounds  a  year  for  her  life. 

Mr.  Solicitor  General  of  the  fame  fide  :  By  a  fubfcqucnt  letter, 
dated  the  2 2d  of  September  1 74 1,  to  h^idy  Head^  Sir  Francis 
fays,  "  upon  fending  a  receipt  you  may  have  your  money  on  de- 
««  mand." 

What  is  your  money  ?  Why,  the  money  he  had  agreed  to  pay 
her. 

The  pretence  of  her  being  dlfordered  in  her  fenfes,  is  a-* 
long  ago  as  1739,  and  fubfequent  to  that,  for  fpur  years,  here 
is,  by  feveral  letters,  an  acknowledgment  ih;  agreement  was  fub- 
(ifting,  and  payments  in  purfuancc  of  it,  and  the  defendant  never 
offered  to  take  her  home  till  the  bill  fikd* 

There 
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riiere  is  evidence  too  of  Sir  Franas^s  endeavour  to  cgnvtjy  her  HeadV 
I  mad-hou(e,  without  giving  her  the  leaft  notice  -,  atul  on 'her  K«M>;  .  , 
ilication  a  writ  oi  fuppHcavit  liTued  ;  and  though,  by  his  an- 
:r  now,  he  offers  to  take  her  home,  he  fays,  at  the  fame  time, 
(hall  fliut  her  up,  confidering  her  as  mad ;  tliis  is  the  very 
ig  which  the  court  attempted  to  obviate  by  the fupplicaiit  \  and 
wlthllanding  Sir  Frarcis  moved  that  it  niighc  be  difcharged, 

your  Lord  (hip  rcfufed  it. 

To  fliew  that  a  woman,  after  a  feparation,  13  not  obliged  to 
home  to  her  hufband  when  he  fliall  tliink  proper  to  take  her 
i  again,  unlcfs  there  is  a  profpcdl  of  living  hapj^Ily,  ami  in 
mony  together,  he  dated  the  cafe  of  Sieding  vcrUib  CnnvLy, 
rr/j.  3  8 6. 

Mr.  Brcivh  for  the  defendant. 

Jir  Frauds  Head  married  in  i'j26;  Lady  HeacTs  fortune  v/as 
3o/.  down,  and  4000  /.  more  on  the  death  of  the  furvivor  of 

William  and  Lady  B^yre. 

4ngler  verfus  Angicr^  is  a  cafe  with  very  diiTcrcn.*-  circum- 
ices,  for  there  was  a  clear  agreement  for  a   feparation,  and 

behaviour  between  the  hu(band  and  wife  both  equally  bad. 
ilc  cited  the  cafe  of  IFhrwocd  verfus  IFhorivocdy  in  i  (Ih,  Ciif. 
).  where,  after  a  decree  for  a  feparate  maintenance,  the  court, 
a  bill  of  revivor  brought,  would  not  continue  it,  as  the  huf- 
id  offered  to  take  her  back ;  but  in  the  cafe  of  Sir  Ceji-^e  O.v- 
w,  cited  for  the  plaintiff,  it  docs  not  appear  the  huihand  of- 
:d  to  take  her  back  again. 

In  all  the  cafes  cited^  or  that  can  be  cited,  where  an  agreement     p  -  .^  -% 
a  fcparate  maintenance  has  been  decreed,  a  clear  rgrccment     *-  ^   ^ 

been  manifclled  to  tlie  court,  but  in  the  prcfent  cafe  it  is 
7  far  from  being  fo,  for  in  the  letter  to  Sir  IFilliiim  Dcyre^ 
Fra/icif  does  not  fay  fo  long  as  we  fiiall  livj  feparate,  but 
inuf  feparate  only. 

Lord  Chancellor  flopped  Mr.  Gar'.e,  who  was  cou!if:I  for  the 
%dant,  from  going  on  to  fliew  tl'ut  this  was  ni>t  origin ally 
:nJed  as  an  agreement  to  continue  during  th  :lr  julnt  lives, 
aufe  he  did  not  fee  it  at  all  in  th  it  li^-lit ;  but  the  i:iatfrial 
(lion  will  be,  whetlier  tlic  occalioii  for  this  feparation  ccafc:i 
lot? 

^Ir.  Clarii  cited  OBavo  Chare.  Rfp.  222.  a  l:!ll  wr.s  hrouglit 
I  hufband  to  fct  afide  a  decree  of  feparation  obrain;\i  during 
interregnum;  Lord  Chancellor  CLi.\:/:h:',  rr-rcrrci  it  to  i!:e 
Ivc  judges  |o  certify  their  opinion,  \\]:_*ther  the  act  of  pulia- 
it  had  confirmed  the  judicial  proceeuin^^s  before  i!:e  rciiora- 
I,  and  they  were  of  opinion  it  h::d. 

wVis  cafe  of  1f'hcr':r::d  \'C.rVd<,  lFh:.r:v:Ci\  c.im.^  on  pf^.H!!  hc- 
:  Lord  Keeper  Fr:dy;ny:.'fi^  a::d  ib  nK-")iI.>iK.cI  by  '*»i:-  l.'-.  lul 
kifis  in  his  life  an.i  icnt/rs  />,  713.  ilic  court  did  not  ;..vL'ed 
:rfc  the  decree,  but  then  t/.v  let  ii  ii.:  dorrnr.r.t,  n..J  if  the 
:  did  not  rv*:urn  to  th-:  I:aiLui:J,  ]"::  ir  cz^ -r.  t<.»  pr^^c  rd 
nft  her  in  the  eccleli.^.l-.i.u.  court,  fcr  a  rciliiuii'-n  o:  eonju- 
rights. 

Lord 


S49 


CASES  Argued  and  Determined 


//*^ 

u.^' 


R&AO. 


C  55°  ] 


No  inftAnceof  a 
<lccrcc  f«r  cfla* 
bliihiKg  a  perpe- 
tual reparation 


Lord  Htirdwi'U'y  to  give  the  friends  of  each  fnh  an  opportuni* 
tj  of  iiilt'rfcring  in  order  to  bring  about  a  reconciliation,  idjourr- 
cd  the  cauio  from  time  to  time  till  the  3d  of  July  I747i  and  then 
gave  Ills  opinion. 

Two  (luciVions  arife  upon  this  cafe ;  firfl,  whether  here  vn^i 
any  fuch  agreement  between  the  parties  for  a  perpetual  fepm- 
tion  and  maintenance,  as  this  court  will  eflablifh  ? 

Secondly,  Whether,  in  cafe  there  was  no  fuch  agrcenoi, 
Sir  Francis  has,  by  his  bthaviour  to  Lady  Heady  given  rcafon  for 
the  court  to  decree  her  a  feparate  maintenance  ? 

Now,  as  to  tb.c  firll  of  ihcfe  two  quellions,  here  was  no  agra- 
ment  for  the  parties  to  live  i'eparate,  and  for  Sir  Francis*^  nuk- 
ing this  allowance  for  alimony,  but  merely  during  an  occafioial 
abfence,  and  for  his  lady's  fupport  whilft  that  lafted. 

It  is  therefore  to  be  confidered,  whether  any  thing  has  hap- 
pened fince  the  making  of  this  agreement  to  put  an  end  to  it^ 
and  to  induce  the  court  to  decree  the  maintenance  for  the  future} 
and  what  cfl'ecl  tliis  eonfideration  will  have  upon  the  gencnl  re- 
lief prayed  by  the  bill,  by  which  liberty  is  required  for  Lidy 
Head  to  live  feparatc,  and  tliat  the  court  would  decree  her  hut 
band  to  pay  her  maintenance,  and  likewife  what  ciiccl  this  will 
have  upon  the  arrears  already  due. 

As  to  the  liberty  prayed,  it  is  not  in  the  power  of  the  court  to 
decree  it ;  and  I  do  not  find  that  this  court  ever  made  a  dcaa 
for  elb-blifirnur  a  perpetual  fcparation  betwixt  hufband  wife,  or 
betwixt  hu  lb  .Hid  to  compel  a  luilbaiul  to  pay  a  feparatc  maintenance,  to  his  wife, 
coird^him  10°  unlefs  upon  an  aj^reemcnt  between  them,  and  even  upon  this 
pay  iiern  i>pa-     Unwillingly  (  I  ). 

rate  .r.aintenancc, 

link  Is  there  ii  an  a£lual  a;;rL'f.iiv'nt  lor  that  purpoic. 


Tlie  ngrcemcnt  betwixt  iSir  Fruncis  and  Lxily  Ili\id  wa>  only 
for  the  p.iym-jnt  of  a  maintenance  during  an  occafional  abfcacc; 
now,  coni'der  what  has  been  done  to  put  an  end  to  this  ^g^c^ 
ment. 

Lcrd  Hjrd'iri,!\'  then   dated  the  evidence  of  Lady  //iv//s  dit 
ordi-r,  and  Sir  y'/v.';;:;Vs  intention  of  carry injr  Ixr  by  force  to  a 
nuid-hoi'.fc,   aiid  lacn  went  on   as  fellows ;  I  c;inot  f.iy  th.ic  Sir 
/'V. .'.';. v.. 'ci  brluuioiir  upon  this  occafion  was  j?ropcr,  he  ihould  iiave 
full  goiij  and  facisllcd  himfclf  of  my  Lady's  condition  beiVre  he 
had  m.iilj  fucli  an  attemjn  i  but  yet,  upon  the  eircuniil.:ncci  cf 
h.er  coiuIlIvIl,  I  will  not  fay  tiiiit  this  w.is  fixh  an  act  of  cra^-!tf  ■ 
un  w.^iilil  forfeit  tlie  lij^ht  and  authoiity  of  an  hufband,  or  would  i 
h^  futr.olL'nt  f';n3und  for  the  ipiritual  court  to  decree  .dimouy,  iiJj 
fv-'paraiion  upon. 


fi))  Sec  iruih'.'is  V. 


.'f  2.  vol.  96.  98.  F.'kI,  Ti 
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lie  point  of  the fupp/icavit  granted  to  Lady  Head  is  carried  too       Hiad  t. 
;  the  having  obtained  a  fttppHcavit  is  no  reafon  that  a  wife  ^^^\ 

lid  elope  from  a  huftand,  for  it  is  a  fecurity  taken  for  tlie  JIl^/;^^"j^/ 
r^  upon  a  fuppofition  that  they  are  to  live  together.  noc  jufiiiy  a 

wlfe*»clopeinenC 
from  her  hulbandy  for  it  is  a  fecurity  taken  for  heron  fuppofiilon  they  are  to  live  together* 

le  then  dated  the  cafe  of  JVhorewood  verfus  JfljoreivooJ^  i  CX. 
250.  and  the  opinions  of  the  Lord  Keeper  and  Lord  Zhaftf- 
'  \  and  obferved,  upon  Lord  ShnJ^hurfs  fending  the  parties 
heir  remedy  in  the  ecclefiaftical  court,  that  it  muft  have  been 
inded  upon  this,  tliat  as  the  court  of  chancery  had  fucceeded 
ic  jurifdi£lionof  the  fpiritual  court  in  matters  of  alimony,  fsCr. 
ing  the  rebellion,  a  decree  then  made  by  the  court  of  chancc- 
1  purfuance  of  this  jurifdi£lion  was  to  be  taken  as  a  fentence 
lie  fpiritual  court,  after  their  jurifdiclion  was  reftored,  and 
e  referred  thither  for  its  examination. 

'hen  his  Lordfliip  read  the  paflagc  from  Sir  LeoUne  Jenhins's 
:rs,  from  the  words  Thtfe  are  cither  cruelties  fo  called^  to  the 
ds  the  decree  in  queftion. 

[is  Lordfliip  then  repeated  the  reafons  given  in  the  book  for  [  55 1  1 
opinion  in  that  cafe,  and  applied  them  to  the  prcfent,  by 
ig  in  this  cafe  nothing  appeared  to  fliew  the  hufband  had 
lered  himfelf  incapable  of  demanding  the  return  of  his  wife, 
that  as  the  w^ife  appeared  utireafonably  averfe  from  return- 
he  could  not  make  a  decree  for  the  continuance  of  the  ali« 

J- 

s  to  the  arrears  of  the  fcparate  maintenance,  he  decreed  them 
;  paid,  becaufe,  he  faid,  feme  things  which  had  happened  on 
Francis*^  part,  were  an  cxcufc  for  my  Lady's  not  returning  to 
till  thxs  judicial  offer  of  receiving  her  had  been  made  by  the 
rcr  of  the  hufliand  5  as  for  inftance,  Sir  Francis's  letter^  his 
7pi  to  carry  her  to  a  mad-houfe^  fcfr.  and  that  thefe  were  very 
I  pretences  for  not  putting  herfelf  under  his  power,  efpecially 
re  the  court  had  thought  there  were  grounds  for  granting 
7L  fupplicavit, 

15  Lordfhip  -tlccrced  the  arrears  to  be  paid  to  Lady  Head^ 
that  Sir  Francis  having  oflcrcd  to  receive  her  again,  he 
Id  receive  and  treat  her  as  his  wife  if  flie  would  return  ;  but 
ifc  (he  did  not  return  in  a  montli,  the  maintenance  fliould 
:  for  the  future  5  and  on  the  otlur  h^nd  if  fiie  returned 
c,  and  the  defendant  refufed  to  receive,  maintain,  and  treat 
as  his  wife,  the  feparatc   maintenance    Ihould  then    con-t 

S(l). 

)  R^g.  Lib,  A.  1746.  fol.  626.    Iri  band  by  his  anfvvcr  offered  to  receiv'e  his 

s\  Gutht  'i  Bro.  Cha,  ^r/k.  614.   the  wife  ai^ain.  /7./^  B.i/l  v.  Ms  i:^'j/>ie>\ ,  4 

:  deciced  a  fpccific  pcrforrr^nce  of  Bro,  Cha,  Rep,  339. 
[es  of  feparauoD,  though  the  huf- 

ox..  IIL  K  k 
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C;Afe  201.       The  Attorney  General  vcrfus  Lhyd  and  ethers,  July  31,  1747. 

TH  I S  came  before  Lord  Cknneelhr  on  an  appe.ii  i'vom  tl 
Rolls,  upon  a  queftion  arifing  trom  the  will  anil  L...iicil 
Mr.  ]lli//h:gtcn. 
y^M,  by  wi'lf '  y^mes  Millingforty  by  his  will  dated  the  8th  of  Fdruryy  in 
djtrd  Fetruiiry  givcs  particular  lands  and  his  perfonal  eftate  to  be  hiiu  out 
?»  i734>  gives  lands  to  charitable  ufts ;  then  by  a  codicil,  dated  the  i::h 
and'his^per^^nJ  J^^h  ^73^>  recites  his  will,  and  that  he  had  devifcd  Ins  hn 
eftitc  to  be  ia'id  to  fuch  ufcs,  "  but  that  there  had  been  an  aft  of  piirliamcnl,  i 
7L'^Jah^!%  "  ^^^^^*^  ^'^  vizrtmaiu  aEi^  and  being  in  doubt  whether  the  d 
and  dec  I  ire's  by  "  vifc  made  by  him  to  fuch  charitable  ufcs  would  b;:  good 
codicil, yi/.>  12,  «  not,  and  being  ftili  defirous,  as  far  as  in  him  lies,  to  confii 
moifmiinta  ^''  "  '^^^  fuid  will,  nevcrthelcfs  if  by  the  aft  of  parliament,  or 
the  eftite*  can-  *'  *  any  conftrufliou  of  law  thereupon,  the  eftate  is  not  wcDc 
not  pan  to  ihjfc  cc  yiiVd,  and  cannot  go  to  thofe  ufcs  ;  then  and  in  fuch  cafe  I  gi 
"hem  IIm!b.    **  thofc  lands  to  Alillington  Buckley  and  his  heirs." 

a:id  his  heirs. 

By  a  fi'cond  cwaicll  of  ihi:  17th  of  Ai;-f  6  1736-7,  reciting  he  had  been  aJvlfcd  the  dcvife  of  hi*  hcis' 
void,  gives  lii;i  pctfon^l  10  .lie  Time  charitable  ufe>,  and  his  rcjl  eftate  to  the  defendant  M.  S,  1 
niprtm/m  atfl  paiu:ti  ia  i:"l6,  and  the  tclhtor  died  the  8th  of  February  1737.  On  acjfe  Jlaudfr 
oNf.Uri  o/rlc  co;4rt  cf' Kig^s  Jicr.ciy  tie  'J'idgci  certified  it  ^'ai  their  op'tmzn :kffe  cfiatti  xvtrt  veil  in 
Ij  theftcond  c:di::'u  id  Ml  ling:  zi:  EuckLj  ^  i )." 

^.-,  [  *552  ]  The  fecond  codi.il  doited  the  1 7th  of  Mnrch  1736-7,  icciti 

^^  <r    ^2^9^        ^^  aforeHiid,  "  that  bcin^  advifcd  the  dcvife  of  his  lands  wff 
^  «  bf  void,  and  it  being  my  intention  the  charity  flioulJ  be  a 

'^-^'^y  ^^-^rV-^.f^-iT-^^c  tinued,  and  bLiiifr  advifcd  my  perfonal  cllute  can  be  givea 
*  •    /^   ^J^^lr    ^'  do  therefore  hy  \\\\\  co-Jicil  pve  my  perfoi>al  eftate  to  ihcc! 
^ ^ />  *'  rit.iblc  uics  bLhjic  r.ionrioned,   aiul  1  do  hereby  give  myi 

^      ^  <«  cllate  to  tlu-  dcuMulant." 

Tiic  mortmain  act  palled  in  i  736,  and  teftator  died  the  8ili 
Fehntavy  17^;  7. 

T\\z  MSiIiV  cfihe  R'Jii^  on  the  icth  of  ZXY«7;;Zrr  1744,  i 
creed  the  will  and  codicils  to  be  well  proved,  and  that  thcyftci 
be  e.Lablil'ivj'i  and  tlie  trulls  thereof  ought  to  be  performed }  i 
defendant  M'iiilnrt:/:  Ihxhlcy^  who  had  attained  liis  age  of  3 
apprehending  himlclf  aggrieved  by  tins  decree,  for  that  the 
was  not  ar.y  declaration  therein,  that  the  eftates  in  8rtcU:n  11 
SJlriiifvury^  on  his  arriving  at  2 1,  would  belong  to  him,  he  rhfl 
fore  appealed  to  Lord  Chancellor. 

The  Attorney  General  for  the  charity  cited  Ony:rs  vof 
fTyrrf,  2  rirn,  74 1,  and  the  fame  cafe  in  Free.  In  Ch.:n.  450.6 
led  there  Onyzr.s  vcrfus  Trycvs^  and  &.i!h,  592,  and  tSir  ^i 
Qifiou  verfus  Lady  Ldwhe  (2),  on  the  ccnlLrucli;>n  of  Sir  fl 
;;7r7/ £;;;i/'^'s  will,  before  Lord  Chancellor  Hr.rdiv'^he.  j 

Mr.  Wtlhnihnm  of  the  fan^.c  fidc  cited  yljhhin'T:f.\:w  vcrfus  iW 
hidl  (3).  where  it  was  certified  by  the  opinion  of  all  the  Ju:?^ 

(i)    rJe   Aik^ti-^.vu     v»    B>aJj!:civ:,  (2)  .-r^^.  519.  S.  C. 

chU  2  vol.  36.  noie  1.  (3)  jinu  2  voL  56. 
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rord  Hardivich  on  the  4th  of  December  1739,  that  a  devife  of    Attoinzy 

'"r£NERAI    " 


s  under  a  will  to  charitable  ufes  made  before  the  flatute  of    ^^^^^^^^* 


tmain,  notwichftanding  the  teftator  furvived  the  ilatute  of 
tmain,  pafles  the  lands- 
Ir.  Solicitor  General  for  the  defendant  cited  CoggefJhafI  versus 
|«r/&rt// before  the  council,  in  the  prefence  of  two  chief  juf- 
5,  the  ground  of  the  dcrermination  there  was  a  total  incom- 
c  will,  and  was  therefore  fet  afKlc. 

x)rd  Hardwicke  (lopped  the  Attorney  General  when  he  was 
ig  to  reply  for  the  charity,  and  faid,  that  he  was  very  doubt- 
iDOUt  the  conftruftion  ot  this  will,  and  that  he  would  tell  them 
r,  though  he  did  not  intend,  nor  could  he  give  any  abfolute 
lion. 

rhis  is  a  cafe  which  is  extremely  different  from  all  the  cafes  [  SS3  3 
d,  a  cafe  in  which  the  revocation  of  the  former,  or  the  va- 
?  of  the  new  difpofition,  does  not  at  all  turn  upon  collateral 
i  or  circumftances,  but  merely  upon  the  words  of  the  firft 
fccond  codicils,  and  the  whole  arifes  upon  the  conflru^lion 
le  inftruments  themfclves :  in  that  refpecfl  it  differs  from  the 
:  of  Onycn  verfus  Tynry  for  that  turned  entirely  upon  the 
ateral  a&s  made  ufe  of  by  the  teftator  towards  the  execution 
he  fccond,  and  the  cancellation  of  the  firft  will  j  and  there 
d  Cozvper  was  doubtful  of  the  advantage  that  could  be  taken 
hofe  circumftances  at  law,  and  he  concludes,  as  it  is  men- 
cd  in  Vernon^  that  in  cafe  It  had  been  a  good  cancdling  cf  the 
' at  laiUy  it  ought  to  be  reliex ed  againji^  and  the  luill  fit  up  again 
jTiity  under  the  head  of  accident,  liut  how  he  would  have 
le  at  it  there,  if  the  law  had  faid,  that  tlic  firft  will  was  re- 
ed, I  cannot  fee ;  or  how  a  court  of  equity  can  fct  up  a  will 
inft  the  heir  which  was  revoked  at  law  j  this  is  the  principal 
:  of  all  that  has  been  cited. 

The  reafons,  that  make  me  doubt  of  the  conftruclion  con- 
led  for  on  the  part  of  the  cliarity,  are  thefc  : 
i"irft,  If  the  teftator  had  intended  what  tlie  relators  contend 
,  that  the  codicil  (hould  be  a  revocation  of  the  lirft  devife, 
I  a  new  dcvifc  only  in  cafe  his  will  ihould  be  determined  to 
iroxd;  he  might  as  well  have  left  it  w^on  the  I'lrft  codicil, 
eft  only  in  refpeft  of  changing  the  difpontion  of  the  per- 
al  eftate,  for  there  was  occalion  of  alteration  as  to  the  pcr- 
,al  eftate,  but  not  as  to  the  real. 

Secondly,  It  is  a  very  nice  thins:  to  fay,  that  bec?.ufc  the  rca- 
;  a  man  gives  for  his  dcvifc  is  falfc,  tliort* fore  his  dcvifc  ft;all 
I,  and  how  far  that  will  extend  I  car. net  fay  :  but  licrc  he  has 
t  the  devife  upon  the  fn61:  itfeU",  for  the  wcr.K  of  tlic  fecond- 
licil  arc,  that  being  advipd  the  devife  cf  his  lands  iv.uld  be  vzid^ 
\  {vide  the  ivords  before).  That  he  was  fo  advifed  was  a  fadk 
his  own  knowledge,  and  he  lias  grounded  his  devife  upon  this 
rice,  and  not  upon  the  reality  ot  the  law,  though  that  (liould 
ne  out  in  the  event  one  way  or  ar.othc;r,  upon  that  he  makos 
,  determination,  which  he  might  do  to  quiet  a  doubtful  qucT- 
n,  I  will  not  have  this  litigated  after  my  death,  but  I  will 
tic  it  myfelf  upon  fomc  certain  foundation. 

K  k  a  Thirdlv, 
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Attoiket  Thirdly,  And  this  is  the  principal  rcafon  I  doubt  whetbo 

lIoyp!^  ^'  ^^^^^  different  difpofition  is  put  finglv  upon  the  point  of  law;  th 
words  of  the  laft  codicil  are  very  material,  //  Brrng  my  inimtm 
the  charity  Jhould  be  continued^  and  bang  advifed  my  perfcnal  ef.ai 
ca*t  be  given y  I  do  therefore  by  this  c:idiLil  give  my  perj^rtal  efiate  i 
the  charitable  ufes  beprcmentiofied  \  and  I  do  hereby  gix^e  my  r« 
ef.ate  to  the  defendant  MHUngton  ;  who  can  tell  what  the  tcAatc 
I  554  ]  meant  by  thefc  words  ?  he  might  be  advifed  that  Ihs  pcrfon; 
cftate  might  be  fo  much  in  ore  a  led  as  to  be  fuflTicient  to  fuppi 
the  charily,  (for  the  rodicil  war*  mi;de  a  confiderablc  time  af« 
the  will)j  if  he  took  the  vhole  into  his  confideralion,  the  pcir 
of  law  upon  the  ftatute,  that  the  devife  of  the  real  eftatc  wcuJ 
be  void,  that  he  might  make  a  good  difpofition  of  his  pcrfons 
cftate  to  the  ufes  of  the  charity,  and  that  the  perfcnal  cllas 
would  be  fufficicnt  for  that  purpofe  5  all  thcfe  reafons  might  i« 
the  ground  of  his  difpofition. 

Thefe  things  make  me  doubt  greatly  of  the  con  ft ru£^ ion  a 
this  will,  and  it  is  a  new  point :  1  think  therefore  it  fhould  i»& 
dergo  a  folcmn  determination  :  it  is  a  legal  queftion,  and  up« 
a  legal  devife,  and  I  will  m?.i;tr  a  cafe,  and  fend  it  to  the  Jud^ts 
to  have  their  determination  upon  it. 

His  Lordihip  accoidingU'  ordered  a  cafe  to  be  made  on  tfc 
teftator's  will  and  ccdicils,  nnd  the  art  of  parliament  to  prcrcs 
the  difpofition  of  hinds,  m- hereby  the  fame  became  unaiien-b!:, 
for  the  opinion  of  the  Judges  of  the  court  of  King's  Bench;  :ru 
the  queliion  was  to  be,  wliethcr  the  teftator's  real  cftate  b 
Streticn  and  Shrenif.:7:ry  were  wc!l  dcvifcd  by  the  fecond  codi.:. 
dated  the  1 7th  of  il//:rr^,  1736,  to  the  defendant  MlInn^tA 
Buckley  for  life,  with  remainders  over  to  his  firft  and  other  fcnsi 
tail  male,  the  faid  AlilUiigt', 
and  the  Judges  of  the  court 
with  the  cafe,  and  referved 
Judges  fticuld  have  made  tlieir  certificate. 

The  Judges  of  the  court  of  King's  Bench  having  been  atter 
with  the  cafe,  they  by  that  certificate  dated  January  2J,  174 
certified  that  upon  hearing  counfcl  on  both  fides  on  the  quclJif 
Hated,  and  on  confideration  of  the  cafe,  they  were  of  cpinit 
that  the  teflator's  real  eftates  in  Streiton  and  Shre^iifbury  were  M 
devifed  by  the  codicil  dated  the  17th  of  March^  >73<^i  ^o  -<'' 
lington  Buckley  for  life,  with  remainder  over,  as  limited  in  I 
codicil. 

Lord  Chief  JufticeZfl 
Mr.  Jullice  Wriglu 
Mr.  Jufticc  Demiijitt^ 
Mr.  Jufticc  Fq/Ier. 

On  the  5th  of  May^  1749?  Lord  Hard^iuicke  in  confcq«< 
of  the  certilicate  declared,  that  Jlii/Ii/.gton  BuckUy^  having  attaii 
his  age  of  2 1  years,  is  intitlcd  to  the  teftator's  real  eihte 
Stretton  and  Shreivfl^ury  for  his  life,  with  remainder  to  his 
and  every  other  fon  in  tail  male  fucceffively,  and  referred  icj 
a  Mafter  to  take  an  account  of  the  rents  of  all  the  prcmife 
St  ret  ton  and   Shrenvfjury^  accrued  fincc  tlie   10  th  of  ZeftcvA 

^71 
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when  Afi/lingtsn  Burllrj  attained  21,  and  what  (hall  be  At  tor  hi  y 
g  upon  the  b;ilancc  of  the  account,  to  be  paid  by  the  truC-  ^  lIoyd'^  ^ 
3  l/UU'uigtGn  Buck  ley. 

Fcfward  vcrtus  Dfr^M,  Augnjl  i,  1747.  q^^^  ^^^^ 

ID  Chancellor, 

THERE  A.  has  fcveral  demands  againft   B,  and  J?, 
pays  money  generally  to  A.  he  m.iy  apply  it  to  ihc 
rnt  of  fuch  debt  as  he  thinks  proper,  for  the  rule  isfohen* 
d  modum  recjpientis* 

I  defendant  brought  an   afilon  againft  the  plaintiff  upon  The  plolntl/r  in 
fiolc  penalty  of  a  charter-party,  where  part  of  the  money  t/^'-'lhHn^JyiJ 
je  only,  and  had  judgment  on  the  whole  penalty,  the  de-  on  the  whole 
It  at  law  comes  into  equity  to  be  relieved  upon  paying  the  pe«"ity»  chough 

pal  artdintereft.  rcmamed  due, 

*  buL  on  otl'erin^ 

to  pay  principal,  intereft  and  cofts,  tht  defendant  at  law  may  be  relieved  in  this  court. 

I  plaintiff  at  law  is  right  in  fuing  upon  the  whole  penalty.  If  an  obligee  wll' 
1  only  part  of  the  debt*  remained  due :  and  fo  it  is  in  the  fwer"and  Infi*" 
f  a  common  bond  ^  an  obligee,  though  only  part  is  un-  on  momhan  is 
may  brin;r  an  aft  ion  on  the  whole  penalty :  but  then  the  '5^">  **"f'  ^^  ^ 

.  '         •  ^      •      1    •       •  v-ii        I  1-         J  •         I       fliallluie hi:. cofts 

r  IS  as  right  in  bringing  a  bill  to  be  relieved  on  paying  the  here  though  in- 
jal,  intereft  and  coils  \  and  if  the  obligee  will  put  in  a  bad  titled  to  them  at 
r,  and  infift  on  more  than  is  really  due,  he  fliall  lofe  his  ^*^* 
lere,  though  intitled  to  his  cofts  at  law.  ^^r -»/>■-«.   i^i/!fA- 

d  Chancellor  **  ordered  the  Mafter  to    compute  intereft  ^/z-  -  ./J^fc**-  •  -4^ 

j4^  /.  10/.  7  ^.  the  balance  due  to  the  defendant  from  the  "  * 

of  three  months  «ftcr  the  landing  of  the  (liip's  cargo,  at 
r  cent*  and  that  1 80  /.  paid  by  the  plaintiff  to  the  defend- 
under  an  order  of  the  12th  of  February  1742,  be  applied 
ards  keeping  down  the  intereft,  and  afterwards  towards 
ing  the  principal  of  the  balance  ;  and  on  the  plain- 
s  paying  the  defendant  the  reftdue  of  what  ftiall  be 
id  due  to  him  for  fuch  principal  and  intereft  with  the 
5,  that  both  fides  do  deliver  up  the  charter-party,  and  the 
ndant  acknowledge  fatisfaftion  on  record  of  the  judgment 
ined  by  him  at  the  plaintiff's  cxpcnce,  and  in  d»-tault  of 
nent  by  the  plaintilf  at  the  time  appointed  by  the  Mailer, 
bill  to  be  difmifled  with  cofts." 


Fowls  \txiws  Corh'ty  Jugujl  6j  I747»  Cafe  203. 

ID  Chanxellor,  f  SS<^  ]  ^^^^^^ 

HE  cftiitc  made  fubjccl  to  a  500  years  term  by  the  will  v^Y.tx^zxc^xxxit'^^^* 
of  Corbet  Kinaflotiy  for  the  payment  of  debts,   niuft  lirft  be  hjsciea  c...pjr-/-<:iv^^ 
1  before  the  creditors  can  come  upon  tlie  cftate  defcciided  t'c"'*».-^i*  o»it  ^^frf^- » 
hcir  at  law  ;  for  if  a  teftator  has  creaicd  a  partitular  \x  ds  r  r     e    — ^ 

ry  ■    -f 

id  fubjed  to  the  truft  devlfed  It  over,  the  dcvifccs  con  tvkc  no  benefit  till  afccj;  Uic  Wiijlc  bar- 
G;luifsd  upon  iu 

K  k  3  tiuH; 
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Pnwis  V.       trufl:  out  of  particular  lands,  and  fubji-a  to  that  truft  dcvlfedlt 

oaBZT.       Qver,  the  dfvifees  can  take  no  benefit  but  of  the  remainderi 

after  the  whole  burden  is  difchargod  upon  it ;  and  as  to  that,  the 

heir  at  law  (lands  in  abetter  place  than  the  devifees  do(i). 

AfT-ts defctndcd        The  next  qurftion  is  between  the  devifees  of  the  rcaielblc 

on  -^ehei  at       which  p;ifles  by  the  codicil,  and  the  htir  at  law  of  thctcftatorj 

-iu'd'iio^h-'^pay-  Undoubtedly,  according  to  the   determination  of  Gallon  vcrfia 

mtfntnfdbis       Hancock  (2),  June  11,   1 743,  the  aflets  defcendible  on  the  hdr 

b.'torc  .he  Undi  ^^  law  muft  be  applied  to  the  payment  of  debts  before  the  lands 

wh  en  arrrVcci-  ^^^  be  charged,  which  are  fpecifically  devifed. 

iheluirof  ihc  Another  defendant  in  this  caufe  and  mortf^agee,  Jmje  Kp> 
court  *i  0  a  Jlcn^  was  likcwife  a  bond  creditor  to  Ccrhet  Kynnjhn^  hcrcoanH 
^'^ik  wife'a***  infilled  (lie  had  a  right  to  tack  it  to  the  mortgage  as  againftdic 
bonJcreJ;  3i,is,  hcir,  bccaufc  alTets  being  rfefccnded  he  cannot  redeem  oncviih- 
thA.h".iu>  iA<'^  out  p  lying  off  the  other,  for  the  court  will  not  make  a  circmtf 
gUr  us\:!;"m'i;{  '^Y  P"»ting  her  to  the  neceflity  of  fuing  on  the  bond;  ard  ihey 
tl.*h?ir,  be  are  in!ill.*d  f'lrthcr  that  the  rulc  was  the  fame  with  regard  to  a  d^ 
J;^' I* ''f '-^f  "^^"  vlfee,  and  that  the  court  will  not  oblige  a  inortgau'cc,  who  ii 
rocip-itCMne"  I'-kt^wifc  a  creditor  by  bond,  to  fue  him  under  the  ftatutc  againi 
wi:h..u-  luyiiig     fraudulent  dcvifes. 

otf  inc  oili.r.  j-^^^i  Chanct'lhr  aerccd  this  was  the  rule  of  the  court  as  toi 

mortgagee,  who  is  li!;twifc  a  bond  creditor  again  ft  the  hcif, 
but  did  not  remember  it  was  ever  determined  in  favour  of  fudi 
mortgagee  where  there  are  intervening  incumbrancers  of  a  fn- 
perior  nature  between  his  mortgage  and  the  bond,  and  thcrcfcie 
would  not  direft  that  Mrs.  Kynajicn*^  bond  ftiould  be  tacked  tt 
her  mortgage. 

(1)  Be  J  -uUt  Walhr  v.  Jack/on,  ante  (3)    P'iik  Morrct  v.  PAjke^  ante  2  ^A 
2  vol.  625.                                                           5v  notes   I,  2.     Heames   v,  Banee,  f4* 

(2)  Jme  2  vol.  424.  427.  430.    S.C.     630.     Trou^htcn  v.  Tronghton^  f^Ji,  659. 

Cafe  204.  Pyncent  verfus  PyncerUy  Augujl  6,  1747. 

Dcpofitioni  r  I  ^  H  E  depofitions  of  a  witnefs  in   this   caufe  were  relcrrrf 

rcferr.vj  foi  im-  I  f^^j.  i,.ipertlnence,  llic  Mafl.cr  reported  them  to  be  imp" 
ll/.ilcr  rtpci-od    tiuent,  and  the  witiiefb  has  taken  exceptions. 

th  m  i;:  pnii-  ^  .         im 

n  -.u}  on  rxcptions  t»kcn  totiif  rri^orr,  ordered  to  ftand  ever  till  the  hearing,  the  court  being  doBW»4 
whether  dcpofrJoiia  cjuld  bi  rv  uu^d  tj;  inipcriiiicr.cc  o.ilj'. 

Lord  Chuiccllcr  ordered  it  to  ftand  over  till  the  hearing  of  i^ 
caufe,  bcin.;  dt>u!\ai!  wlieihcr  a  depoftion  ould  be  referred ^* 
inrpcrtinencc  only,  for  in  the  c.ife  of  Cccks  verfus  Vp''o;th'ii:gt:n(^y 
Di'ccfnbcr  14,  17.11,  a!id  the  other  cafes  therein  nici}tioiied)  tc^ 
reference  was  for  feandal  as  well  as  iripertinence. 

(1)  Aiuez  vol.  235.  S.C. 
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;;;  and  his  IVifc,  Augujl  7,   I747«     In  the  Paper  Cafe  205. 
of  rlciis  iinil  Dztiiurrers* 

en  l>rou;:lit  by  a  rin:;le  crcLlItor  111  behalf  of 
J  orhor  creditors,  a^:iinil  the  executor  of  lVil» 
and  thf  tlL-vifee  of  his  veil  cll.ue:  the  prcfont 
under  ihc  decroc  in  t!iat  caufc  before  the 
vcd  his  debt ;  and  now  brings  his  bill  in  the 
:nd  other  creditors  of  JVUliiim  N-jrthmore  againfl: 
cecutor,  and  maLes  his  htir  at  law  a  party,  who 
other  fuit. 
nd   executor  plead  the  former  fuit  is  ftill  de-» 

EI.LOR, 

niL:>  in  before  a  Mader  under  a  decree,  13  qunfi  Whoever comM 
V.it,  the  prefcnt   plaintiff  does   not  by  his  bill  jjl^^^**"*. 
)  lliew  it  was  abfolutely  neceflary  that  the  heir  decree  is  QuaRii 
brought  before  the  court,  and  tliercforc  al-  p^rty  to  that 

\  fuit 3  and  if  he 

'*  brings  a  new 

bill,  a  pica,  that  the  former  fuit  is  flill  depending  will  be  allowed* 

B.  1746.  fol.  490.  VideLa-w  v.  Righey^  4.  B^-o.  Cba.  Rep,  60. 


lell  verfus  Goughy  Atiguji  7,  1 747.  Cafe  206. 

[558  ] 

)ught  for  a  difcnvcry  of  tlie  defendant's  title,  When  fraud  it 

and   in  tiie  defcnd.int,  and   prayini;  to  be  let  <;*»f«cd,  the 
,         .^   ^  '  r     ;     &  defendant  can- 

liie  Ci.ate.  notpleadche 

pleaded  the  ftatute  of  limitations  both  to  the  ftatme  of limlu- 
1-  tions  to  the  dif- 

'    •  coveryofhiB 

LI.OR,  title,  but  muft 

n  the  defendant  cannot  plead  the  ftatute  of  li-  »nfwertothc 
lifcovtry,  but  mu!l  anfv.cr  to  the  fraud  j  and  ""  ^'^' 
d:mt  has  pleaded  it,  it  is  in  the  nature  of  a  dc- 
defcnilinu  not  pvcnin^r  any  facl  to  which  the 
ply,  but  rvillinc  it  Q\\  f.icls  of  the  plaintiff's 
1  was  to  allow  th'.  pi.  i,  tlie  plaintiff  could  net 
o    the  anfwcr,  and    tiiercfore    over-ruled   the 


thrahic  v.    Br-JiVHy    3   Dro,  Cha,    Rc^,  ^33» 


ir.ini:r,  A::g!^  lo,  1 747.      -^^  5.-^^*  Cafe  207. 

made  to  difnnfs  a  bill  for  want  of  profccution  ; 

as  proceeded   fo  far,  as  that  a  commiffion  has 

ut  nothing  has  been  done  upon  it^  but  publi- 

K  h  4  cation 


SS8 


Skip   ▼. 
Waknzk. 


You  cinnot 
xnovcto  :ifr.!fi 
a  b'l!  Jt'.cr  pul.- 
li:i:io::  is  j-  .*., 
2\ii  it  is  no  lurci- 
/h-p  t..  :he  Jr- 
frnd  ml,  tor  It' 
ll.L-  L-i!:  i.tiiU 
niilV  u  a?  the 
he;  :rin^,  ti-  will 
have  his  luil 
colls. 
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cation  has  pafV,  and  ifTue  being  joined,  tlie  qucftion  in  difp&te 
before  his  Honor  was,  whether  it  mud  not  be  fet  downaifr 
qu'ifithnem  chftmuntis  \  or  whether,  acccrdin*;  to  the  rule  of  the 
court,  the  defendant  may  not  move  to  difmiis  for  want  of  px- 
fecution ;  his  Honor  had  fome  doubt,  and  directed  it  to  be 
moved  before  Lord  Chancellor. 

Lord  Chancellor, 

I  know  of  no  rale,  that  the  defendant  may  movetoilifmilsi 
1/ill  afrer  publication  is  completely  pad;  the  modern  pradict 
his  been  after  zfuhfcsfu^  to  rejoin,  and  even  after  a  commiijoB 
fur  examinati.  :i  of  witnefles,  if  nothing  has  been  dciic  umler  it, 
to  difmifs  tlie  bill,  but  the  defendant  here  it.  under  no haniftip^ 
becaufe,  when  it  comes  to  a  hearing,  this  caufc  will  not  1^  ecu- 
fidered  as  on  bill  and  anfwer  only,  and  therefore  the  defcndas 
may  hav^  his  full  cods  if  tlie  bill  fliould  be  difmiifcd  at  dc 
hearing :  Lord  Har divide  denied  the  motion* 


C.)fe    2c8. 
!"   ^59  1 

An  .ntw,  on 
^nuin  n  :rui1  is 
.,      c-.Kc-.uc.i,may, 
V  ^^ ^  w«OLr  an  order 
^g$^        *>'  ^hii  court. 


Ex  parte  Johifon^  Augujl  ii,  1747. 

R.  Thompfcn^   a  devifor,  being  a  truftcc,  devifcdaDhii 
edatc  to  his  fon,  an  infant  in  tail,  with  remaindai 


M 

over. 

A  petition  was  preferred,  that  the  infant  on  whom  the  tret 
is  defccndcd  may  be  ordered  to  convey  by  recovery,  purfuantw 
the  datute  of  7  Ann.  c.  19, 

Lcrd  Chancclly,'^  at  firft,  thought  there  mud  be  an  applicatien 
for  a  privy  feal  for  this  purpofc'(i),  but  the  aft  being  gcnail, 
that  the  infant  jLill  convey  lands  us  the  court  by  order JI:aII i'iu?r, 
his  Lordlhip  in  this  cafe  made  an  order,  that  the  infant  fliouLi 
convey  by  a  ccrnnr^n  r^CQvcry  [2), 

( 1 )  Ex pai  /r-  Jloicc;,  cniJ  1  ^4.  mortgagee  or  trufte^,    who  is  a  ftm  ^ 

(2)  /IJ/*/.  Z,//).  A.  1746.  ft).  426.     Ex     lyyt,   m:\y   convey    by///'.       Ex  li'-l 
parte  Smiib^   /.mb,  62 \,     So  an  infant     Mclir^  time  ^-jrj^     Ccwi  615. 


Cafe  209. 


A  mortgjgr? 
m«(lACL-.pi  of 
a  morit;»g  r\ 
nomlmc,  to  an 
avoiJj.'CL*  ota.i 
advo-.v-r-ii  J  tor, 
iiiA.ari  ot'  biing- 
ingir  bill  ot' tore - 
clniurc,    '..; 
ih'JulJh..: 
pr-ij.d  a  lik'of 
the  aavowijji. 


MacKCf^fie  vcrfus  Rohinjhi^  •^i^'g'iJl  li,  i-4". 

APetitioTi  was  prefcntcd  on  behalf  of  a  mortgagor,  tliatitc 
nK»rt|^n-cc  of  a  naked  advowfon  n^ay  accept  of  his  no- 
minee, and  prjfcnt  him  upon  an  avoidance,  die  incuraknt 
btint^  dtM(I. 

Mr.  CLiil:\  of  couiifcl  for  the  mortga^'ce,  inHilcd,  as  there !> 
a  l.ir-e  arrear  of  intcrelt,  he  oui;lit  to  prcfent,  i/anv  aiivantage 
accrnes  from  it,  and  cited  the  cafe  of  Gardin.r  vcrfus  (?r^fe 
2  IVms.  404.  there  the  plaintill'i,  ruber  being  polTelfcd  cf  1 
rj<j  years  term  of  the  advowfon  of  Eckin^tony  made  a  mortgap 
tlk-rcof  to  the  defendant,  and  in  the  mortgage  deed  was.^:^^'" 
nan!  i!.\:t  :n  cjcvy  avzidcncc  c/iL-  c Lurch  tkc  luorignircjhulif^' 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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;  the  court  gave  no  opinion,  but  feemcd  to  incline  that  the    Mackensi* 
indant  Griffith^  the  mortgagee,   had  a  right  to  prefent.  v.RcBXNioro 

-lORD  Chancellor, 

am  of  opinion  that  the  mortgagor  ought  to  nominate  ( i }, 
.  tliat  it  is  not  prefumed  any  pecuniary  advantage  is  made  of 
refciitation  ;  to  be  fure,  thefe  arc  indlU'ereut  fecurities,  but 
mortgagee  (hould  have  confidcred  it  before  he  lent  his  money, 

inllcail  of  bringing  a  bill  of  foreclofure,  as  he  has  done  in 
.  cafe,  fl:ould  have  prayed  a  fale  of  the  advowfon. 
Lord  Chitnci'llor  mentioned  the  next  day,  that  he  was  not  quite 
ir  as  to  this  point,  and  that  he  had  looked  into  the  cafe  of 
'diner  verfus  Griffith  fincc  yefterday,  according  to  the  ftate 
it  in  the  Houfe  of  Lords,  where  the  decree  of  Lord  Chan- 
or  King  was  alfirnicd :  he  faid,  that  was  a  mixed  cafe,  and 
:  he  doubted  himfelf  whether  a  covenant  that  the  mortgagee  [  560  J 
jld  prefent  (as  was  tlie  cafe  there)  was  not  void,  being  a 
ulation   for  fomething  more  than  the  principal  and  intereft, 

the  mortgagee  cannot  account  for  the  prcfenlation :  Lord 
'dwicke  adjourned  it  for  further  confideration  to  the  next  day 
petitions. 

Jpon  the  2 1  ft  of  October  following,  this  petition  came  on 
in,  and  the  mortgagee,  not  being  able  to  find  any  precedent 
lis  favour,  gave  up  the  point  of  prefcnting,  and  an  order  was 
:  the  mortgagor  fhould  be  at  liberty  to  nominate,  and  the 
tgagee  was  obliged  to  prefent  tlie  mortgagor's  nominee  (2). 

1)   nJc  Amburft  v.  Da'vUng,   2  Vfrit,  (2)  Re^.  LiLB.  1746.  fol.  479.    Note. 

/Attorney  General    v.    Scnrijhrick,  It  was  Hated  in  the  petition,  that  iheri: 

550.      Jory  V.  Cox,  Pre.  Chn.   71.  liad  been  a  fimilar  decree   previous   to 

'^  V.  Serjeant  Sel/fVy  i  Stra.  403.   Ccvt.  the  above  order  in  the  Exchequer  upoa 

.  S.  C.  a  former  avoidance. 


Shields  verfus  Jdins,  Aiigxijl  10,  1747.  Cafe  210. 

OBERT  Shields  oi  Nunthrpc  \n  Torhpire^   being  fcifed  in  it  would  be  dan- 
fee  of  a  mcfluage  and  lands  in  Great  Astou^  by  his  will  dated  geroas,  where 
6th  o{  December,    171c,  «  devifcd  to  Robert  Shields  oi  Cari^  ontWr:T//^^ 
«,  carpenter,  from  and  after  the  dcceafc  of  Afuiy  the  tefta-  thctruft,  and       ^^ 
^r's  wife,  the  faid  meiTuage  and  lands,  to  hold  to  the  faid  never  make.  ary;^^^*^. 
\obcrt  Shields  the  carpenter,  and  i)is  heirs  and  afTigns,  in  trull,  hb  ha^iliTpcrJ^^^^^ 
lithe  rents  and  profits  of  the  faid  devifcd  premiflcs  fliall  raifc  **onr.cJ  lUc  truft»^^.% 
id  pay  the  feveral  legacies  and  bcqncfts  therein  after  men-  *'/f"'.',*j''^"""'     ~ 
oncd,  and  fo  foon  after  his  fiid  edate  ihall  by  the  rents  and  i\^c[h\i^{QzV     "^"^ 
'ofits  have  raifed  and  paid   the  fame,  he  gave   the   faid  pre-  i*n  entry,  as  tha:     "^^ 
lifles  to  Robert  Shields,  fon  to  his  brother  Jni/iam  Shields,  for  V'"'  "'"^  ,"T  •^^^ 
f  hfe\     (then  follow  thcfe  words,  and)  "  being  my  will  15,  thcrl^hioi  tu-  y/^^ 
at  the  faid  Robert  Shields  the  carpenter,  and  his  heirs,  fliall  Fijj'Uih  arc-   ^^^^^^ 
TC  a  contingency  of  enjoying  my  faid  eflate,  and  yet  not  **^'**"  ^*  "^*^"       ^^f 
figning  to  ouft  my  faid  nephew  Robert  Shields y  nor  liis  ilTue  ^ 
liTues,  (fo  long  as  there  ihali  any  remain  in  the  line  from 

«  his 
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S^HiELDs  ▼.  «f  his  body  dircftly),  from  and  after  the  deccafe  of  himmyfaii 
Atjcu**-  «  nephew  Rd\Tt  S/.\'t'/c!fy  I  give  tlic  premilles  aforefaid  unto  ik 
•*  htirs  of  his  body,  male  or  female,  for  his  or  her  natural  life, 
•*  and  after  his  or  her  decenfcs  to  his  or  her  heirs,  males  or  fc- 
•*  males,  of  his  or  her  body,  for  their  lives,  antifs  to  he  cmihd 
*^  as  a  life  eflate  only  in  the  line  of  him  r,:y  fcild  nephnv  Robert 
•*  iSliitlds,  his  iffuCy  and  their  ijfuc  of  thtir  hdies^  cne  after  amthrr^ 
*'fel^ni^  as  afiffticb  flrall  be,  and  for  default  of  fuch  iflue,  then 
•*  I  give  the  fiiid  prcmifles  unto  the  (aid  Robert  Shields  carpenter, 
•*  my  faid  truftec,  his  heirs  and  alligns  for  ever." 

The  teikator  died  loon  after,  and,  upon  his  death,  his  widow 
entered  upon  the  faid  mefluagc  and  lands,  and  enjoyed  the  lame 
till  her  death  in  the  year  1724,  and  then  Robert  Shields  of  C/tA 
tony  the  plaintiff's  father,  as  trultee  under  the  will,  entered  there- 
upon, and  out  of  the  rents  and  profits  paid  feveral  of  the  lega- 
cies; and  he  dying  about  the  5th  ol  November  1726,  the  plainiif, 
as  his  fon  and  heir  at  law,  entered  upon  the  faid  prcmifles,  and 
for  fome  time  received  the  rents,  and  thereout  paid  off  the  ret- 
due  of  the  legacies. 
[  561  ]  Rchert  ShitUsy  the  nephew  of  the  teftator,  went  beyond  tk 
feas  in  the  life  of  Jnn  the  teflator's  widow,  and  beinj;  upon  hij 
return  to  Englandy  fell  (ick  on  board  the  (hip,  and  tLtrcupon 
being  fct  on  (horc  in  the  Wtfl  of  Englandy  died  there,  having 
never  been  in  pofieflion  of  the  faid  premilles,  and  left  JiW  his 
only  child,  an  infant,  and  the  defendant  Altiry  his  widow; 
the  plaintiff  recti vcd,  for  fome  few  years  altcrwanis,  the  rents 
of  the  pvcmlffcs,  and  remitted  the  fame  to  tlie'dcreiiilim  //• 
/vV.v  (brotlicr  of  t\x  defendant  Mary)  f(ir  the  11  fj  cf  y.;.-.v,  -'»! 
tl'ic  (icfrr.ilant  Atlinsy  for  many  years  afterwards,  rtaivcd  i!tf 
lent-ifor  /'-'/.-t's  ufe. 

7';'.i' dii-'d  in  the  year  1737,  without  iil'iic,  anr.:«rri£i!,  ^id 
an  infant,  and  unon  Iicr  death,  a!I  the  linsltatiuns  of  the  faid 
prer.iilV^o  under  tlic  wiil  to  R^lnt  Shidds  tlic  ncphev;,  ar.Jthe 
i'luc  of  liib  bcdy,  bting  fpcnt,  the  plaintilV became  intitialto 
the  iVc-nmpIe  tiicrcof,  and  In  1744  brou;;ht  cjeclmcrits  ^^^ 
n.  t  Lcir.j:  aLIe  to  jirovc  the  deatlis  of  7^:./.;/ il*c  tuphcw,  and 
7.  ■'•■-",  '.md  terms  like  wife  Uar.ding  out,  did  not  proca'J  w 
tvi.il,  iiiidi  piMvs  ^y  his  bill  that  ilufe  terms  n::'y  nut  be  Ui -p 
lit  Liw  a,:;;inlt  ilic  plaiiiiiii'  in  any  cjcclmcnt  for  the  recc-vcrf 
cf  tlic  p'jiieiilim  of  the  laid  pre iv.iiil's,  and  t!:.it  hemnyli-^c 
tlic  ti.  1.1  de.ds  dclivjred  up  to  liim,  and  that  i lie  defendants  ff-f 
acj(:ii:;t  \vitli  tlit  jilair. till"  for  the  rents  and  prrfi:.?. 

TiiC  dcfeiu\irit  /U-il-iSy  as  to  fvich  parr  of  the  bill  as  fceks^n 
aceonnt  (-f  t':v  rci-.t-^  accrued  tluc  iince  liie  death  of  y'ti.'ie  Sh'-^t 
or  t'.)  bj  let  liwo  iiiC  poi]'.  ilion  thi.icui',  ^V.  pleads  in  bar,  Ji'^' 
by  an  indent  Lire  dated  the  171]!  of  7'-'''«>  1  723, /v./\/' fc'^"^"* 
the  r.^'l^heiVy  in  eo:v!ideraiion  of  ico/.  did  gr.v.it  and  fell  to  iM 
dLfendant  aiul  his  lieivs  .;// avV  r/,'^'7,  /.V.v,  r/.-7*,  irftrijh  ftvo'J''^ 
07u!  rt:!:..i::d,ry  of  and  in  ail  t lie  fold  nicil"iinr;e  and  hr.iibi  ^^ 
hc\i\  li'.e  fame,  and  all  tlic  tfl.ite,  ri  J:r,  title  and  iiKcrfil  ct 
A\i!t;7  iS;.'/wW  iJ:e   /uj-hiic,  in:ni'.d:;.['Jy  licm  and  after  il''«^ ^•" 

Cv'rflC 
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fie  of  Ann  Shieldi^  anil  the  expiration  of  the  truft  to  Robert      Sbiildst. 
*lds  of  C\ritofu  for  the  pnymcnt  of  legacies,  unto  the  dcfen-       Atjciki. 
t,  his  hcii^  and  alhi^ns  for  fv^r. 

rh.it  the  viiluir  of  the  tfliite  purch.ifcd  was  but  8/.  10/. 
.  the  r  for-  2.0/  vjs  a  full  co::tKlcr.iiiiMi,  bting  fubjeft  to 
widow's  Lfe-elt.ite,  ami  rh«"  p.ivmrnt  of  the  lo^icies. 
ic  admirr.d  he  "-nn-rcd  on  the  di  .uh  of  the  widow,  and 
1  the  Ic^ac'Ct  ;  and  t'lat  in  \\u  twt  Ifth  year  of  the  prefenC 
g  lie  levied  a  line  of  rhe  faid  preniifics,  with  proclamations, 

that    no  de»'d    was   made    dcclarin^T    tlie  ufe  of   the    fine, 
the  fame  was  ifitf^ndal  by  the  defendant  to  be  to  the  only  ufe 
he  defendant  and  his  heirs. 
That    he,    at,  and    from  the  time   of  leyingr  the  fine,  was,       [  rg2  T 

hith  been  ever  fince,  and  is  now  feifcd,  and  in  the  ar£lual 
itrfiiou  and  receipt  of  the  rents  and  profits  of  the  faid  mef- 
^c  and  iands,  and  that  nei.licr  the  plaintiff,  nor  any  other 
Ton  by  his  order,  did,  wiihin  five  years  afrer  fuch  fine  levied, 

proclamations,  make  any  entry  into  fuch  mcfluage  and 
Is;  whert^fore  the  defendant  pleads  the  fine  and  proclr.matlons 
D  much  of  the  bill  as  aforefaid. 

^r.  Wtlbraknm  for  the  pl.iintifF  cited  the  cafe  of  Machil  ver- 
Ciirk^  7  Med.  1 8   and  in  Melius  aifes  615. 
ItORD  Chancellor. 

The  perfon  who  has  levied  the  fine  does  not  appear  to  me 
lave  fuch  a  cafe  as  ou^ht  to  be  favoured,  if  in  law  or  equity 
m  be  got  the  bcttti  of;  but  if  he  has  a  right  in  law,  I  do  not 
jrcfent  fee  that  equity  will  take  it  from  him. 
rhe  defendant  did  not  take  the  purchafe  on  the  credit  of  the 
ntor's  bcin^  feifed  in  fee,  for  Robert  Sh'ulds  the  nephew  has 
ntcd  to  him  only  the  right,  title  and  intereft  he  had  in  the 
d,  and  not  the  land  itfelf,  which  creates  a  doubt  even  on  tlie 
;  of  the  conveyance  itfelf,  what  kind  of  ellaie  Robert  Shiilds 
lid  convey. 

To  be  fure,  it  is  not  clear  what  eftate  the  nephew  had  under 
will  of  his  uncle,  but  prima  fade  it  leems  to  me  as  if  the 
ntor  had  only  an  eftate  for  life  (thoup;h  I  am  not  obliged  to 
can  opinion)  as  the  fubfcquent  limitations  are  to  the  heirs  of 
body  for  life. 

The  plaintlS's  counfel  have  made   two  objections ;  firft,  that 
defendant's  eftate   was   but  pt4r  atitcr  vie^  and  that  after  the 
ith  of  the  teftator's  widow,  and  Robert  the  nephew,  he  levied 
J  fine. 

^f  it  had  been  a  leafe  for  years,  def^rminable  on  lives,  re- 
rfng  rent,  and  the  lives  dead  on  which  the  c&dtc  determined, 
defendant  would  have  been  a  tenant  by  fuflerance;  and  tlioup;h 
re  is  a  mixture  of  wrong,  the  landlord  hiay  aflirm  his  title  by 
cpting  rent,  therefore  the  tenant  by  luftVrance  is  extremely 
a  tenant  -at  will,  and  a  fine  levied  by  him  will  not  avail,  as 
l)cen  determined  in  Mr.  Juftice  Forte/cue's  cafe[i). 

(i)   Ante  124.  135.  S.  C. 

If 
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Sh*«m>s  ▼.  If  the  defendant  had  a  mind  to  gain  an  eftate  by  wrong,  he 
If  a^fJorflncnt  A^^uld  havc  niadc  a  feoffment  with  livery,  which  would  have 
with  livrry  be  been  a  diflcifin,  and  tlien  a  fine  levied  afterwards,  and  five  years 
n»aae,itis  adir-  J.^,^  q^^^  ^(^^^  jjjj.  ^\^\^  accrued,  is  a  bar. 

kvicdrfcerwardi       ^^^  the  prcfent  is  not  the  cafe  of  a  leafc  with  a  rent  refervcd, 

when  the  five    but  a  dcvife  of  an  eftate  for  life,  with  remainders  over,  andtk 

yc-rs  are  run      ^rt>,ijr  confequcntlv  is  much  creatcr. 

r    ^^^   1  The  Iceond  objection  IS  a  more  mntenal  one,  and  is  a  point 

of  equity:  that  the  next  limitation  in  the  will,  alter  the  c:h:c 

for  life  to  the  widow,  is  to  Robert  Shields  the  carpenter,  and  his 

heirs,  till  the  legacies  are  paid,  and  therefore  this  is  a  fee  ctier- 

minable  on  the  payment  of  the  legacies. 

And  it  is  very  remarkable  that  the  defendant's  own  deed  ex- 
prcfTes  it  to  be  a  grant  from, the  nephew  of  the  faid  mcfluageanJ 
lands,  after  the  expiration  of  the  trufl  for  payment  of  die  legacies; 
and  he  admits  by  liis  anfwer,  that  his  cllatc  was  noi:  to  com- 
mence till  afterwards. 

After  Attn  the   widow,  the  nephew  dies,  then  the  defendant 
entered,  but  it  was  on  the   foot  of  the  truft,  for  he  fays,  he 
paid  feveral  legacies,  fo  that  he  docs  not  enter  in  contradiclioa 
to  the  truft,  but  in  purfuancc  of  it  j  and  therefore,  as  a  fine 
levied  by  a  truftee  fliall  never  hurt  a  ceftuy  que  iruji  ( i ),  it  will 
be  very  material  at  the  hearing,  whether  the  defendant  is  not  to 
be  confidered  as  the  truftee,  by  undertaking  the  payment  of  l«i- 
gacies  on  the  very  foot  of  the  truft. 

Suppofe  the  plaintiff  had  entered,  as  he  might  by  virtue  of  tli< 
limitation,  before  the  legacies  v/trc  paid,  the  court  would  hi»^* 
held  him  a  truftee,  and  raifcd  the  legacies ;  and  it  would  be  h*^'* 
if  the  def«indant,  after  owning  he  entered  upon  the  foot  of  d^ 
truft,  and  paid  tlic  legacies,  fhould  fupport  the  fine,  for  nootl**^ 
reafon  hut  becaufe  he  lays  he  paid  the  Icgacios  long  before  the  €i  ** 
was  levied. 

Suppofe  Rcbcrt  Sljielchy  tlic  carpenter,  had  entered,  and  pJ^ 
t])e  lc^;acies,  and  then  levied  a  fine,  this  would  not  haveglv^ 
him  fuch  an  oil  ate  as  would  havc  barred  the  rcm.:iinder-mcr3 
becaufc  it  would  be  dangrroua,  where  a  perfon  enters  on  i^' 
foot  of  tliC  trufl,  and  never  makes  any  declaration  of  h* 
li.iving  performed  the  truil  by  payment  of  the  legacies  in  piir* 
fuunce  of  the  vslil,  to  conftruj  this  fuch  an  eniry  as  that  J 
a  fine  and  noii-elaini  afierwaids  would  bar  the  plaiiitifT'd 
ri^du. 

The  remainder-man  who  wcs  to  take  after  the  dcterminatiofl 
of  the    efl^ite   limited  to  Rchrt  ShicLh^  the   truilee,  could  nni 
tell  when  the  limitation  to  hiiiifilf  took  place  in  poffeilion;  witA- 
out  notice  of  tbc  expiration  of  R.b.rt'a  eftate,  by  all  tiic  k^icia 
of  the  tedator  being  p.iiv!,  foi'  it  was  not  to  be  at  tlie  peril  of  the 
reniaii:der-nun  to  divine  wlior.  the  trull  ended,  but  an  account 


(i)   D:.:y  v.  Smi'/'.  i  /Vr«.  6c,  i-;o.  S/o*y  v.    L/,   IHrJ/Qr^  anie  2  vol.  C'jf. 

of 
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of  the  truft,  and  notice  of  expiration  of  the  trufl,  muft   he     S».itLDs  y, 
given  to   him,  ^ind  a  perfon  out  of  poflefiion    could  not  tcU       At;:;w9^ 
before. 

But  if  the  defendant  has  gained  a  title  both  at  law  and  m 
equity,  I  will  not  take  it  from  Ivina,  and  therefore  let  the  plea 
ftand  for   an  anfwer. 


sup  vcrfus  HarnvGodj  Augttfi  II,   1 747.  Cafe  21  f. 

THE  phintifF  and  tlie  defervlants  had  been  partners  toge-  A  commiffion4»f 
ther  in  tjie  brewing  trade,  fevcral  difputes  had  arifen  be-  not  fupcrf/dcV 
twecn  them  and  actions,  amongft  the  rcfl:  an  a<ftion  in  the  court  decree  pf  this 
of  Common  Pleas,  and  the  partncrfliip,  by  the  confent  of  botli,  ^^^^l""  ^"f-*."" 

was  dlflolved  m   1741.  difcrctionary 

power  exercifcd 
"^7  (Im's  ooiirt  with  a«  ^rcaf  utilitjras  any  ibrt  of  authority  that  belenvs  to  then,  and  is  provisional  only^ 
Mddocsnottffcd  thcrii;h:  ofpaicio.  -#  J'  /^ 

Mr.  Skip  afterwards  brings  his  bHl  here  for  an  account  of  what/^7y  ^j^^^^^V 
^as  due  to  him  from  the  partncrfhip,  and  on  the  -^othof  yf//y/^*^yy  ^  ^^ 
'a/l  there  was  (i)  a  decree  for  a  receiver  to  coIIcA  injths  part-  </vS^^X/{^ 
Wriliip  debts,  and  that  Mr.  Harvjpod  fljould  not  difpofe  of  any  yf^^^c.  v^ 
art  of  the  dead  (lock.  ^yy^ T{ 

"^-The  morning  of  the  decree  Mr.  Harwood  removed  no  lef«  cx>?  ^^^s'*^*^ 
-"^ri  250  butts  of  beer  in  a  fraudulent  collufive  manner,  in  order  C^^m>/o^ 

c\;ade  the  decree  he  expefted  would  be  made  in  the  caufe,  for  \J  ^a£:H 
'    ^"vas  prefent  in  court  during  the  hearing,  wliich  laded  three  —    "^ 

lys  {2>. 

C!5n  the  14th  of  Jrdy  a  commiflion  of  bankruptcy  iffucij 
;n.iiift  Harwood,  and  he  was  found  by  the  commiffioners  to 
i-v-c  committed  an   aft  of  bankruptcy  on  the  i  ith   of  the  fame 

'iTic  afiigfiees  iindei*  the  commilTioo,  who  are  in  poflefiion  of 
^^  goods. that  were  clandeftinely  conveyed  away,  infill  they  have 
t  ^i^ht  to  detain  them,  notwithftanding  the  decree  Mr.  Ship  has 
>^tained,  and  that  he  muft  now  come  in  pari  pajfu  \\\i\\  other 
^ccfitors  under  the  commiinon. 

•Lord  Chancellor, 

-A  judgment  creditor,  to  be  fure,  has  no  preference  under 
conrimiinous  of  bankruptcy,  though  execution  has  been  taken 
^^^  if  not  adlually  executed  ;  but  then  a  commiflion  of  bank- 
^ptcy  cannot  fup-.-rfede  a  decree  of  this  court  for  a  receiver, 
^hich  is  .of  a  diflcrcnt  ccnflilcration,  and  is  a  difcrctionary 
^>wer  rxercifed  by  this  court  with  as  great  utility  to  the  fub- 
^^^  as  any  fort  of  authority  th?.i  bclon^^s  to  them,  and  is  pro- 
*"onal  only  for  the  more  fptcdy  gettmg  in  of  a  party's  cftate, 

J   C-0  "  An  order    that  Hjvido'J  (houlJ  *•  wr.s  a  decree,"  t\:c. 

Ei>'€  fe:uriiy   to   pay   w)iar    ili   lmJ  he  '    (2"  Bv  an  order  of  the  y5!/7/T«/ A  Qf  ^/^^ 

*ound  due  on  tliC  balmier   c\^  xu^  r.c-  the   court   oi\lered   tiiat  H.vzvood  ihould 

*:«iniis:     and    ih.it   tfir  c:»'jfr»5   ih' uld  brin;:  ba  k    ail  the  il^k,  which  he  ha4 

^d  over.  On  itiCjix:/j  of  Ju/y^  th«:re  removed  ujjcn  or  Ji.fce  the  6th  of  July 


and 
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Skif  r.        ;ind  fecuring  it  for  die  benefit  of  fuch  perfon  who  (hallappeaTto 

Haewood.      j^^  intitlc'd,  and  docs  not  at  all  afle^^  the  right ;    and  therefore 

his  1-K)rdfhip  nriiule  an   order   th:it  the  afTignees,  and  all  oihcr 

perfons  wlio   have  taken   any  of  the  effecis  of  Mr.  HaruvJ^ 

or  notes  of  hand  to  him  for  d.:bt>  due   to   the  p'artncr(hip(i) 

fince   the  pronouncing  the  decree,  (lull  deliver  them  to  diCK^ 

ceiver, 

TiTiereapcrf^n        As  to  what  has  been  infilled,  tliat  the  decretal  cn'or  is  not 

to  which  he      adually    paHcd,  and    therefore    Mr.  /^//rwW  i^  not  guilty  ota 

j$  a  defendant    contempt,  his   Lordfliip   faid,  wliere  a  perfon,  an  Mr.  Hanrxi 

Sed^ifreTbJy'be^  has  done,  attends  a  caufe  to  which  he  is  a  defendant  tlvcwhok 

jngprefcntwhen  time  of  the  hearing,  and   had  notice    of  ihe  decree  by  bciw 

it  was  pronoun    prefcnt  when   it  was  pronounced  in   court,  if  he  docs  any  ad 

«ny'aa?ncon-    ^^^*  ^^  ^  contravention  to  the  decree,  he  is  guilty  of  a  coiitcmpt, 

trayentionto  ir,  and  punifliable   for  it  notwithflanding  the  decretal  order  is  not 

he  isguiltyoi'a    ^^awn  up  ;  and  there  are  fevcval  inllanccs  of  this  kind,  or  other- 
contempt)  and  -r'tii  1  111  rri'l 

liable  to  be  com-  ^v'.te  It  would  bc  extTcmcIy  caiy  to  elnde  decrees,  fomeofwhica 
mitted  to  the      ^n  their  nature  require  a  confiderablc  length  of  time  before  thcj 
^'  can  be  completely  drawn  up. 

Lord  Hardivkke  committed  Mr.  Harivccd  to  the  Fhet  for  his 
contempt  (2). 

(1)  The  words  "  fincc  the  prv-incunc-  fftccmh  of  July\^^  Rr^,  Lih,  B.  1746  fol. 
ing  the  decree",  arc  not  in  the  Regifter's  429.  VJ-  Anw.poft  567.  Pmgrce  v.  Jofti 
book.  2  Bro.  Cba.  Rep,  141. 

(2)  "  Of  the  orders  of  the  Jtxtb  and 


Cafe  212.     Poit  and  others  vcrfus  ReyvoUh  a Jid  ethers y  Scccnd  Sea!  hpri  il> 

chii  dmas   21 ;  m   l'J4'J» 

The  court  will  TV^  ^'  ^'C,'^''^  movcd  that  the  order  of  the  twcnty-fv-condoi 
n.)t^ivc  L'avc  to  jLVi  ?V^'  la*'^>  f^-r  withdrawing  thc  replication,  ni.ivbedif- 
wiihur-iw    a       charjcd,^  or  that  thc  plaiiuilfmay  fubmir,  if  his  bill  be  diimiiTul 

r«.plicjUon,    un-  i        ,  •  i         i    r        i  run 

kfi  it  is  .-.d.ied    at  the  hearing,  to  pay  the  dcleiuiant  iuil  colls. 

thatih''  plain'.irf 

may  be  thifrcby  enabled  to  amend  his  bi!l,  or  othciVife  it  may  bir  a  contrivance  to  defeat  thc  dtl'^nJin'" 

Iiiifullco(l&,  by  getting  the  bill  airmiilcd  at  the  hcjiir.g  %vi:h.;cj,  coils. 

The  order  was  obtair.ed  upon  petition  to  thc  Maflcr  cf :!"'« 
Rolls,  upon  an  application  merely  for  wlthdrawinj;  t!ie  rpic^- 
tion,  and  fince  the  order  thc  c.-.i;fc  has  been  fct  dov.  n  in  l^r*^ 
Chancellor's  paper  on  bill  and  anl  wcr. 

The  defendant,  upon  an  r-pprchenfion  tliis  order  wa*i  cbtainc<l 
liy  tlieplaintilVonly  to  fave  thc  full  colts,  moved  it  mi^htbiu''' 
charged. 

Lord  Cip.ncellor, 

Thefc  orders  arc  very  rarely  granted,  unlcfs,  to  thc  npfto- 
tion  for  leave  to  witiidraw  tlie  replication,  fomcthing  further  is 
added,  as  that  thc  plaintiff  may  thereby  be  enabled  to  anicrJ 
his  bill,  or  fome  reafon  that  may  induce  the  court  to  give  the 
plaintilT  this  indulgence,  becaufc  otlicrwife   it  may  be  a  ccn* 

irivancc 
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incc  of  the   plaintiff  to   defeat  the  defendant  of  his   full      Pott.  v. 

5,  bjr  getting  the  bill  difmiiTcd  at  the   hearing   with  forty       *»^N<u.ot. 

ings  cofts  only.     Lord    Huvdnvlche  ordered  it  to  ftand  over 

he  firft  Thurfiiny  in  the  term,  that  the  regiftcr  may  fearch  for 

edents,  and  at  tiie  fame  time  faid  he  fliould  then  expeft  the 

itifFto  fliew  fome  reafonablc  ground  for  his  withdrawing  the 

ication. 


EilzUiirJ  Smith    verfus  ylylivclly  the  fame  day  in  Michaelmas    Cafe  213. 
Icrvj  1747- 

^R.  Torl^  moved   for   an  injun£lion  to  reftrain  the  de- The  plaintiff 
i  fcndant  cither  from  briiigin-j:  an   aQion  on  a  promilibry  P^vc ihe dcfcn- 
:  jiivtn  by  the   pLunthT  to  the  defendant  \\\  the  ium  of  two  aoco/.  for  un- 
jfand   pounds,  for    undertaking  to  proeure  him  a  marriage  dcruikingtopro- 
li  a  Lady,  or  t!iat  the  defendant   mav  be  prevented  from  *^;"!]^  *^' wk^  f!"' 
;ning  it  over  to  any  other  perfon.  dy  5  the  faa 

being  fupportei 
1  .»fnJ.:vJr,  the  court  rnsJe  an  orJer  on  the  defendant  to  kfcp  the  note  !n  his  own  poflcJlion,  and 
ili jn  or  indnrlc  it  over>  but  would  not  extend  the  injunflion  To  far  as  to  prevent  him  from  pro-> 

i\%  a:  law. 

!^oRD  Chakcellor, 

I'his  is  not  the  common  cafe  for  injun£\:ionf?,  which  are  for  Where  aninTo!- 
ing   of  wafte,  or  quitting  poflcfTion    before   the  hearing  to  getting  in"the 
party,  wlio  has  had  the  fame  throe  years,  on  a  bill  brought  aifcts  before  pro- 
»n  a  forci'^Ic  entry  ;  but  yet  the  court,  on  extraordinary  cir-  ^'f.': » ^^^  5°"^ 

,,  .  r       ^  '  1  .    .        '1-  Ml  ^  w;ll  reftrain  him, 

mances   m  a  caie,  has  granted  an  injunction  till  appearance  and  dircA  the 
.  coming  in  of  the  anfwer,  as  in  the  cafe  of  PctcvV  verfus  money  tobc  paid 
ireivs    before    Lord  King^  where  an   infolvent  executor  was  ^^'f J^/  and  fur- 
ling in   the  afiets  before  probate;  there  the  court  reftraincd  thcrordcrCi). 
»,  and  directed  it  to  be  paid  into  the   Bank  till  anfwer  and 
'iier  order,  and  founded  their  direClions  on  a  cafe  of  a  like 
are  before  Lord  Harcoitri^  which  was  the  firft  inftance,  and- 
roved  and  applauded  by  every  body  ;  the  cafe  of  Poivis  verfus 
ireius  went  up  likewife  into  the  Houfc  of  Lords,    and  was 
"mod  (2). 

Icrc  it  is  not  only  charged  by  the  bill  to  be  a  marriagc-brocage 
icment  (3),  but  the  fact  fupportedby  an  aflulavit ;  and  there- 
'  1  will  make  an  order  on  the  defendant  to  keep  the  note  in 
own  pDffcilion,  and  not  alfign  or  indcrfe  It  over  to  any  r>er- 
vhatever,  but  fliall  not  extend  the  injunfl:Ion  lb  far  aj  to 
^cnt  him  from  proceeding  at  law. 

l)  Plde  Fhipps  V.  SuzcarJ,  ay.te  I  vol.  (3)  Fide  Mr.  Cw^j  note  to  i?-*;-/.  v. 

I)  z  Bro,  Par,  Ca.  476. 
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Skif  ▼.        and  fecuring  it  for  the  benefit  of  fuch  perfon  who  (tall  appear  to 
HAtwoop.      j^g  intitlcd,  and  does  not  at  all  affcft  the  right ;    and   iherefoTC 
his  Lordfhip  made  an   order  thnt  the  aflipnees,  and  all  oih.er 
perfons  who  have  taken  any  of  the  effeSs  of  Mr.  Harwojd^ 
or  notes  of  hand  to  him  for  debt,  due   to   the  partnerihip ( i) 
fince   the  pronouncing  the  decree,  (liall  deliver  them   to  the  re- 
ceiver. 
Where  a  perfon        ^^  ^q  vi\\7it  has  been  infifted,  that  the  decretal  or.^er  is  not 
to  which  he      adually   pailcd,  and    therefore    Mr.  /forw W  ii  not  guilty  of  a 
is  a  defendant    contempt,  his  Lordftiip   faid,  where  a  perfon,  a*  Mr.  HaririKd 
thed^lrw^e^'by  be-  ^^^  done,  attends  a  caufe  to  which  he  is  a  defendant  the  whole 
ingprefcntwben  time  of  the  hearing,  and   had  notice    of  the  decree  by  being 
*^!r%k'°"°"°    prefent  when   it  was   pronounced  in   court,  if  he  does  any  ad 
any'aafncon-    that  IS  a  contravention  to  the  decree,  he  is  guilty  of  a  coiitcmpt, 
trayentionto  ir,  and  punifliable   for  it  notwithflanding  the  decretal  order  is  not 
he  IS  guilty  of  a    j^awn  up  ;  and  there  are  fevcral  inftances  of  this  kind,  or  other- 
Jiable  to  be  com-  Wife  it  would  be  extremely  cafy  to  elude  decrees,  fomt  of  which 
mittcd  to  the      jn  their  nature  require  a  confiderable  length  of  time  before  they 
'"•  can  be  completely  drawn  up. 

Lord  Hardwicke  committed  Mr.  Harwccd  to  the  Fhet  for  his 
contempt  (2). 

(0  The  words  *<  fince  the  pronococ-  f/tccnth  of  7«^/'  ^^g-  ^'^-  B.  1746.  fol. 

iDg  the  decree",  arc  not  in  the  Regifler's  429.  y-Jc  Anon,  f oft  567.  Pcngrce  v.  Ja^ait 

book.  2  Bio,  Cha,  Rep.  141. 

(2)  "  Of  the  orders  of  the  Jtxth  and 


Cafe  212.     Pott  and  others  verfus  Reynolds  and  others ,  Second  Seal  lef ore  Mi- 
chaelmas Term   l^J^T* 

The  court  will  TV^  ^'  Bignell  moved  that  the  order  of  the  twenty -fecond  of 
notgive  leave  to  JLVA  jft^fy  ^^ft,  for  withdrawing  the  replication,  may  be  dif- 
withdraw    a       charged,  or  that  the  plaintifFmay  fubmit,  if  his  bill  be  difmiflcd 

replication,   un-  ,,.  i        iri  run 

kfs  it  is  added    at  the  hearing,  to  pay  the  defendant  full  colts. 

tliat  the  plaintifF 

may  be  thereby  enabled  to  amend  his  bill,  or  otherwife  it  may  be  a  contrivance  to  defeat  the  defendant  of 

his  full  cofts,  bygetting  the  bill  difmilTcd  at  tiic  hearing  with  .^Oi.  ccfts. 

The  order  was  obtained  upon  petition  to  the  Mailer  of  the 
Rolls,  upon  an  application  merely  for  withdrawing  the  replica- 
tion, and  fince  the  order  the  caufe  has  been  fct  down  in  Loni 
Chancellor's  paper  on  bill  and  anfwer. 

The  defendant,  upon  an  apprehenfion  this  order  was  obtained 
by  the  plaintifFonly  to  fave  the  full  cofts,  moved  it  might  be  dit- 
ch arged. 

Lord  Chancellor, 

Thefe  orders  are  very  rarely  granted,  unlefs,  to  the  applica- 
tion for  leave  to  withdraw  the  replication,  fomething  further  is 
added,  as  that  the  plaintiff  may  thereby  be  enabled  to  amend 
his  bill,  or  fome  reafon  that  may  induce  the  court  to  give  the 
plaintiff  this  indulgence,  becaufe  otherwife  it  may  be  a  con- 
trivance 
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rcrfus  AV^//,  CSfJer  22,   1747,  in  the  Paper  of  Petitions.    Cafe  2\^. 

HE  defendant  by  his    petition  fcts  forth,  that   his  foli-  Where  a  folicitof 
citor,    Mr.  Gordon^  had  i^rolly   mlfbchaved  in    the  ma-  ^*%^«"  "^i?!^- 

ri  •        !•        «  r  1     I  r  11         1  f ent inman?ging 

cntof  his  chent's  csulv,  and  therefore  prayctl  that  he  may  4  client's  buu- 
he  petitioner  fatisfattion,  and  alfo  prayed  by  his  petition  ''*^^*»  ^*»"'*  ^^^^^ 
ifide  the  proceedings  iA  thecaufe  for  furprife,  and  hkcvvife  " "hn- ^: a" Jnft 
irregularity  in  tlic  plaintiff's  proceedings  before  the  de-  him,  aid  c«mrH 

of  Ijat  <  xcrvJie 
^  the   ixmi   fum- 

D  CHANCELLOR,  ^  ^  fnaryjuuldiaicMl 

h  regard  to  the  tomplaint  againft  the  follcitor,  there  are  over  attorniet,  y 

ongeft  circumftances  of  the  groflcft  negledl,  for  all  the  ^      AjL^'^'  ^^^ 
Hons  were  fent  from  Ireland  by  the  client  to  the  folici-'^^*'*^    .  ^Q 

t  could  be  defired,  and  the  anfwer  returned  from  thence  in^  c/V*^^^^-*^  '       . 
0  be  filed  :  but  notwithftanding  this  it  was  not  filed  till  the     */  ,  '       y/^>>f/^ 


pras  fet  down  upon  a  fequedration^  and  after  this  a  decree 
fcjfo  was  pronounced. 

folicitor  imputes  it  to  the  neglc£t  of  his  clerk,  he  not 
it  leifure  himfelf,  becaufe  he  was  tlien  engaged  in  crown 


ue,  Mr.  Gordon  muft  anfwer  it  to  the  client  as  much  as  if 
1  immediate  a£l. 

re  is  no  doubt  but  the  folicitor  muft  make  fatIsfa£lton  ( 
ic  quantum^  it  depends  on  the  other  queftion  between  the 
ant  and  the  plaintiff  5  but  let  that  come  out  how  it  will, 
irj  doubtful  whether  I  can  make  an  adequate  fatisfa£^ion, 
mnot  enter  into  that  examination,  becaufe  all  the  neceffary 
lis  in  the  cafe  are  not  before  me. 

lent,  to  be  fure,  may  have  an  adion  againft  a  folicitor  for 
ntly  managing  his  bufmefs  ;  but  courts  of  law  have  now 
cd  a  fummary  jurifdiclion  by  attachment  over  attornies, 
they  have  xlone  very  rightly,  as  it  is  a  much  fpecdicr  re- 
and  there  is  no  doubt  but  this  court  has  the  fame  power 

licitoji. 

next  queftion  is,  with  regard  to  fctting  afide  proceedings 
Rreen  tLe  plaintiff  and  the  defendant,  and  that  the  caufe 
oceed  regularly. 

iifed  it  upon  a  former  application,  and  difmifTed  the  pe- 
ar want  of  an  affidavit. 

lagine  the  party  on  the  former  petition  pre  fumed  the  [  5^9  J 
rould  do  as  in  the  cafe  of  Robin/on  vcrfus  G'cmwcll -y  but 
IS  very  different,  becaufe  there  the  proceedings  were  re- 
and  the  defendant  put  in  an  anfwer,  fe*r.  and  no  ex* 
is  were  taken  to  it,  and  it  was  only  the  decree's  being 
amd  inrolied  that  made  an  extraordinary  application  nc- 
,  or  orhervi'ife  it  would  have  been  an  application  of  courfe 
Bar  the  caufe,  if  the  party  had  come  in  a  rcafonable 

here  exceptions  may  be  taken  by  the  plaii^tiff  to  the  aa- 

od  dierefore  is  not  at  all  to  be  governed  by  it« 

,^  in.  L 1  What 
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Floyd  t.  What  induccs  me  to  adhere  to  the  ftriQ  niksoftb 

Vakgls.  jg^  ^^^  ^^  former  proccflcs  of  contempt  were  by  coUol 
tween  the  folicitor  Mr.  Gordon  and  his  client,  in  orlc 
lay  the  plaintiff,  which  appears  by  Na/tg/g^s  own  affida^ 
was  advifed  by  Gcrdortj  as  he  acknowledges,  to  go  to  /i 
delay  the  caiife,  and  to  flay  there  till  Gordon  ihould  thic 
to  fend  for  him. 

But  notwithftanding,  if  there  is  an    irregularity  in 

ceedings  of  the  plaintiff,  and  the  plaintiff  inlifts  upon  1 

default  of  the  defendant,  as  the  courts  of  kiw  fay,  it 

neceffary  a  perfon  infifting  upon  the  rigour  fiould  hit  tl 

the  eye. 

When  after  a         fhe  courts  of  common  law,  where  a  perfon  docs  not 

iUuhTthV  pLfon  ^*'^*>  ^^'^^  ^  judgment  by  default,  for  a  new  trial, 

does  not  come     grant  it,  if  the  perfon  in  po(feflion  of  the  judgment  inJSl 

in  time  for  a     jj    j,y^  ^j^^^  hc  muft  take  carc  that  all  his  proceeding 

new  tnaUy  the        ',,         ...  ,         .,  %      r  %  * 

court  wiu not     gular  m  obtammg  that  judgment:  the  lame  rule  upoi 
grant  it.  lawry  fet  afidc  by  motion  or  writ  of  error,  or  plea,  wh 

is  any  irregularity. 

The  irregularity  here  was  in  this  manner :  Nangle 
veral  orders  for  time  to  put  in  hisanfwcr,  was  by  the  lafl 
enter  his  appearance  with  theRegifter,  andfubout  that  the 
at  arms  fhould  go  without  furdier  motion. 

A  ferjeant  at  arms  was  granted  on  a  certificate  of  the  I 
that  the  anfwer  was  not  filed. 
An  irrtgyiarity        Thc.rcturn  of  the  feijcant  at  arms  was  in  June  1746, 
in  pivcefles  may  Tctum  was  uot  filed  till  the  24th  of  OSiober  after. 
llfcnd^nvl!^^      Then  it  comes   to  this,  whether  a  fequcfhation  if 
l«arAncc.       '   ^ore  the  filing  of  the  return  of  the  ferjeant  at  arms  is  fufE 
It  has  been  infided  a  fufTicient  return  of  the  (erjeant  a 
made,  and  that  it  is  enough  without  filing. 
t  57^  ]         When  a  motion  is  made  for  a  ferjeant  at  arms,  th 
moving  has  the  commiffion  of  rebellion  in  his  hand ;  i 
a  fequcitration  is  moved   for  after  a  ferjeant  at  arms  r 
then  the  gentleman  who  moves  fhould  have  the  retur 
ferjeant  at  arms  in  his  hand,  and  therefore  the  fuppofitk 
is,  that  all  thefe  are  returned  and  filed  before  the  fol 
proceffes  iffue. 

But  as  the  queflion  has  not  been  determined  before;  I 
fer  it  to  a  Mailer  to  certify  the  praftice  of- the  court. 

But  then  zt  has  been  faid,  all  this  is  cured  by  what  dif 
dant  has  done  afterwards,  and  that  an  irregularity  in  pitx 
be  cured  by  the  fubfequent  proceedings. 

The  firft  anfwer  was  filed  after  the  caufe  was  fet  d 
feMcftration^  and  even  after /^^  decree  pro  cwfejfo  \  but  d 
let  hkn  in  upon  the  taxation  of  coils  before  the  Mailer,  i 
attended  by  the  folicitors  on  both  fides  }  and  it  is  ceil 
irregularity  may  be  cured,  as  well  a<i  an  irrcgularit?  by 
may  be  cured  br  the  defendant's  appearance. 
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:  was  ftronglf   litigated  in   Whittington  ytx{\x%  Charlton  [l)^       Floyd  y. 
chwasa  cafe  of  appeal  of  murder,  that  the  party  appearing        a^'g^** 
cured  an  irregularity  in  the  mefne  proccfs ;  three  Judges, 
ibr,  P^wiSf  and  Eyreweit  of  tliis  opinion,  Mr.  Jufticc  John 
TtUoi  a  contrary  opinion. 

do  not  know  that  any  court  of  common  law  has  gone  fo  ^®  co«rtpf 
as  to  lay,  that  if  there  is  any  irregularity  m  the  proceedings  go„e  foftruco 
rc  judgment  has  been  obtained  by  default,  they  will  not  fay»  *f  there  u 
the   defendant  in  to   contend  upon  the   merits   notwitli-  f^  tic'^rocee'd^ 

uing*  ings  on  a  judg- 

ment by  default, 
thej  will  not  let  die  defendant  In  to  contend  upon  the  mcnr** 

lie  defendant,  as  I  faid  before,  applied  to  the  court  upon  a 
ner  petition  to  fet  afide  thefe  proceedings,  and  as  there  was 
affidavit,  his  petition  was  difmifTed,  but  he  was  allowed  to  go 
»re  the  Mafter  on  taxation  of  cofts* 

hall  fuch  an  allowance  be  fufficient  alone  to  debar  him  from 
ring  into  the  merits  ?  AH  this  depends  upon  the  firft  quef- 
y  whether  it  is  an  irregularity  or  not,  for  if  there  is  no  irre» 
jity,  he  will  not  be  intitled  to  enter  into  them ;  and  there- 
Lord  Hardwkke  referred  it  to  a  Mafter  to  inquire  into  the 
^larity,  and  to  certify  it  to  the  court* 
Ir«  iVor/ cited  Henriques  verfus  Pernra  in  1722,  where,  af- 
r  decree  pro  eonjijfo^  the  defendant  was  permitted  to  open  the 
jC  again  upon  an  irregularity  in  the  proceedings  on  mefm  pr9» 
on  the  part  of  the  plaintiflF.  Iiord  HarinuUke  dire£ted  it  to 
ookcd  into. 

(I)  I  Ztra.  15$.  S.  C.  tliti  %  Stra.  989. 

Pyncent  verfus  Pyncent,  OHoher  24,  1747*  Cafe  2i6, 

Bill  was  brought  by  a  fon  againft  a  father,  where  the  plain-  a  fon,  remain. 
^  tiff  is  only  a  remainder-man  in  tail  under  a  fcttlcment,  der-man  in  tail 
le  by  his  grandfather,  after  the  death  of  his  father,  tenant  menVmade^  by  • 
lifCf  without  impeachment  of  wade,  to  have  the  tide  deeds  grandfiiihcr  in 
Bgfat  into  court,  that  they  may  be  forth-coming  for  the  benefit  i^*Jin*ln^f/"i^f 
ill  parties  intercfted.  wichou"  iml '  ^' 

pcachmenc  of 
1^  pfcftrt  t  bUl  OB  hivt  the  tide  deedi  brought  into  court.    L§rd  Hsrdwicki  rt/mfiJ  n  dirtB  h,  end 
km  dMfujmtmUJkMnfUttf  agnad  o/m  ^jr  tbtpdrtUh  wM  le  a  tmuck  fnfmtr  defjttry  than  m 

\a  objeftion  was  taken  for  want  of  parties,  that  annuitants  of 
Ibny  upon  the  reverfion,  after  the  death  of  his  father,  (hould 
e  been  before  the  court,  and  likewife  a  daughter  of  the  de- 
tuntf  who  is  interefted  utider  a  truft  term  for  years,  prior 
he  fiflikadon  to  the  plaintiff. 

LI  %  Lord 
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pTKciKTv.        Lord  Chancellor, 

PvNcfcNT.  ^g  to  the  relief  pn\yed,  it  is  the  firft  I  ever  faw  oftbckindj 

^^^ll^'fi^fto^  f^ch  applications  have  been  made  agaiiifl  a  jointrcfs  by  a  remain- 

the  kind,  fuch  der-muii,  and  upon  agreeing  to  conlirm  lier  jointure,  the  court 
tppiicaiionihave  ]^^^q  ^^qqc  it  ( I ),  or  where  thc  remainder-man  is  a  ftrangcr  to 

sainiUioinircfi  tenant  for  Ufe,  it  may  have  been  done,  but  not  where  it  is  undo 

ando.ithcre-  a  fottlement  made  by  a  grandfather  (2) ;  the  father  is  made  te- 

mamUcr-mia  ^^j^^  f^,-  ijfg  without  impeachment  of  waftc,  and  thc  fen  r. 

agreeing  to  con-  ...  .11  T-        •      r  1  i/-    1  •    1    1 

firm  her  join-  mamdcr  in  tail  only,  revcrlion  ni  fee  to  the  grandfather;  indM, 
ture,  thc  court  if  there  was  evidence  that  the  fnihcr  was  deftroying  of 
wliercrr'emlinl^  deeds,  in  ordcr  to  better  and  enlarge  his  eftate,  thc  court  mijlil 
d-  r-nun  haa       then  takc  carc  to  put  the  deeds  out  of  his  power, 

keen  a  llrangrr 

t«  tenant  toriU'Cf  it  has  been  done,  but  n»t  in  this  inAince.' 

But  the  court  in  grncral  is  not  very  inclinable  to  dirccl  titk 
deeds  of  a  family,  which  are  often  very  numerous^  to  be  depo* 
fitcd  in  a  Mailer's  hands,  bccaufe,  they  being  fubject  to  inQn»' 
lity,  thc  deeds  are  very  often  lolt  and  miflaid,  to  the  great dfr 
triment  of  families  and  therefore  I  fiiould  think  fome  third  ps* 
fon,  and  fecure  place  agreed  upon  by  all  parties,  would  lie  i 
much  propercr  depofitory  upon  fuch  occafions. 

However,  as  the  annuitants  are  not  before  the  court  who  in* 
an  equitable  charge  upon  the  eftate,  nor  the  daughter  whohtfJi 
intereft  in  the  eftate  under  the  truft  term,  they  are  concerned il 
the  title  deeds,  and  therefore  if  the  plaintiff  was  right  in'hisaip|it 
cation  m  other  rcfpedl:s,  I  cannot  do  it  till  the  annuitants  are  U 
heard,  and  the  objection  confequently  for  want  of  parties  bbI 
be  allowed. 
r  -"2  1  Another  relief  is  prayed,  that  the  truftees  under  thc  gnnJ- 
father's  fcttlemcnt  might  execute  a  legal  conveyance  to  thc  ph* 
titf,  purfuant  to  the  terms  of  the  truft. 

Lord  Chancellor, 

The  truftecs  may  very  properly  fay,  as  the  annuitantf* 
not  before  the  court,  if  we  Ihould  convey  to  the  fon  wA 
notice  of  thcfe  equitable  charges,  we  fliall  be  guilty  of  i 
bjjcach  of  truft,  and  liable  in  our  own  perfons  ;  for  as  diotil 
as  yet  no  conveyance  of  the  legal  eftate  by  truftees,  and  they  b< 
notice  now  of  tlic  Ion's  incumbrances,  they  cannot  fafely  doiti 

( 1 )    Pf/Tft  V.  Pifne,  ante  511.  (2)  Vidi  hie  v.  /t'//,  mU  1  ?ol.  4Sl« 

Smith  v.  Cooke i  antt  382. 

Cafe  217.  AtKUsmouSy  OBobcr  24,  1 747. 


WH  E  R  E  a  bond  creditor  brings  a  bill  againft  an  exc* 
tor  for  an  account  of  aflets,  and  for  fatisfadioDi  it» 


Any  one  bo.-Kl 

cr.  uicor  nu/ 

Lrirjj  4  bill  ;i-  '     i  .     ri  •             c                           r             •             '      -r           .       •                      .    '   _U 

^;ir,a.iacxocu-  HO  ob|eCtion,  tor  want  of  parties,  to  lay,  he  has  not  broi^ 

toi  for  adijco-  oilicr  bond  cicditors,  or  creditors  of  a  fuperior  nature  before  tU 

InZorV.l'lsl!c-  court,  for  any  one  bond  creditor  may  bring  his  bill,  as  thc  court 

tH)n,  4>  the  dccree.>  only  an  account,  and  dirc£ls  the  executor  to  pay  in  th 

Vr'  *^''^""  ^'curic  of  adminiftr:\tion  ;  and  then  the  executor  before  thcMtt 

'^nJJvr-tisihT'  ^^7  "^'^y  f^t  fcrth  as  h*  is  conufant  of  the  ftatc  and  condition  of 

€xecut'jr  oY\y  his  tcftutor,  what  debts  are  prior  to  thc  plaiutid's,  whkbhc' 
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SIhhy  verfus  Cocif  OSlohr  27,  1747.  Cafe  218. 

Bill  was  brought  by  the  executor  of  jftm  Httmey  in  order  -^•^^•K'vm  fcvc- 
L  to  have  the  direction  of  the  court  as  to  the  payment  of  the  "ed^fcsTtLt'lf 
Uium  of  her  eftate»  (he  inter  alia  devifed  in  the  words  follow-  any  of  ihc  pcr- 
;  "  I  give  and  devifc  the  feveral  legacies  and  fums  following,  ^°"5  ^^^"^^'^^ 
hich  1  will  fhall  be  paid  ro  the  feveral  perfons  herein-after  nam-  become  due,^fhtt 
1,  and  that  if  any  of  thofe  perfons  Jlmtld  die  before  the  fame  become  *«y  ^^11  not  be 
ue  and  payable,  I  ivill  that  thy,  cr  any  of  them,  fhall  not  be  deem-  it^^el-'^f 
I  lapfed  legacies  \**  then  flic  particularizes  the  feveral  legatees,  thcnwysto^im    . 

fays,  "  CO  Ann  the    wife  of  Richard  Wenfey,  and  to  her  ^^^  wif-  of 
cecutors  or  adminiftrators,  I  give  the  fum  of  fifty  pounds."      fnd^wle?^- 

cutori  or  jJmi- 
itors,  I  gWe  50/.  flic  dle^  in  the  te darn x's  Iifc-time,  and  her  hufband  adminiftrcd  to  h;.r:  LQrd 
'xvuki  beid  it  not  to  ht  4  lafftd  Itgacy,  and  decreed  it  to  the  bujband,  y^    '   •  ^  r/^ 

\nn  WenJleyA\t6,  in  the  life-time  of  the   teftatrix,  and  \itx^  y^^.^^^^  .*^^ 

3and  adminiftred  to  her. 

L  collateral  queftion  arofe  in  this  caufe,  whether  this  is  a  lap-     [  573  ]        >^  > 

l<=gacy  ?  J^  ^w  ^^/^ 

Ir.  Solicitor  General,  counfel  for  the  hulband,  cited  Darrelly  ^/^^m/H^^'^^ 
us  Molefwortby  2  Fern.  378.  as  a  cafe  in  point  5  "  There  di-  ^  yf  *cJ^^y^ 
ITS  legacies  were  given  by  a  will,  and  it  was  directed  by  the  ^*y^   <.^/ 

ill  that  if  any  legatee  died  before   his  legacy  tvas  payable,  it   *^      ^^--^ ' 

lould  go  to  his  brothers  and  fillers;  a  legatee  died  in  the  life-/^-^>^'  i-  ^^^^^^ 
mc  of  the  teftator ;  It  was  adjudged  it  was  no  lapfed  legacy,      -^  ^^^^  .  ^^/ 

tit  fhall  go  to  his  filler."  ^         

^oRD  Chancellor, 

am  of  opinion  this  is  not  a  lapfed  legacy. 

F  a  man  dcvifes  a  real  ellate  to  J.  5.  and  his  heirs,  and  fig-  ^f  >  "^=1"  devifet 

:8  or  indicates  his  intention,  that  if  J.  S.  die  before  him,  it  jj^  ^.'^ind^his*  ^* 

lid  not  be  a  lapfed  legacy,  yet  unlefs  he  had  nominated  ano-  heirs,  fignlfyins 

•  legatee,  the   heir  at  law  is   not  excluded,  notwithftanding  '^^  '".-f "'*°"»  . 

teftator's  declaration.     So  in  tlie  devife  of  a  perfonal  legacy  before  h»m,  it* 

i,  though  the  teftator  fliould  fliew  an  intentiortts^hat  the  Icga-  Aouldnot  bea 

fliould    not    lapfe   in  cafe  A.  die    before   him,  yet  this  is  W^;**.'^«'^y, 

fufficient  10  exclude  the  next  ot  km  ( i ).  u  mt  exdudejy 

unlif^  the  tcJlAtor 
mm'i/iates  u/iytbtr  legatee, 

Jut  here,  in  cafe  Ann  Wenjley  dies  before  the  teftatrix,  (he 
rcfsly  provides  againft  the  lapfing,  for  (he  fays,  if  any  of 
It  terfom  die  before  the  fame  become  due  or  payable,  I  will  that  they 
my  of  them  fhall  not  be  deemed  lapfed  legacies,  and,  fubfcqucnt 
this,  devifcs  to  Ann,  and  to  her  executors  and  adminiftrators 
I,  fo  that  in  cafe  of  her  death  before  the  teftatrix,  other  per- 
8  arc  named  to  take  (2),  which  diftinguiflies  it  from  the  cafe 
at  before  ;  and  in  Darrell  verfus  Molcf worth,  the  court  laid 

l)  FideEllit  V.  Dnvenport,  l  P.  W.         (2)  Bridge  v.  Abb^,  3  Bio.  Cba.  Rfp. 

L 1  3  a  ftrcfs 
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StiLiTx.      a  ftrcfs  upon  the  words  was  payabU^  which  is  very  mdch  thcCun^ 
Coojt,        ^.  j^  ^^  prcfcnt,  becofM  dm  or  payable. 

And  upon  the  authority  of  this  cafe.  Lord  HardmcU  decreed 
the  le^cy  to  the  hufband  ( i  )• 

(0  Re^.  U^.  B.  1747.  fol.  17a. 

Cafe  2I9»  NsMls  ytrfns  Leefon,  05lober  iZ^  1747. 

Where  an  an-  ^  By  his  will  gives  an  annuity  of  fifty  pounds  each,  to  hit 
r^YJionfoT"*  ^-  *^'^^^«'  *"^  fiaer-iu-law,  for  their  rcfpcftivc  Uvcs,  out 
life,  and  it  has  of  his  two  (hares  in  the  New-river  Company,  and  charpi 
}»««^«J^'»ny  thcfc  (hares,  and  the  rents  and  profits,  with  the  payment  of 

without  anjde-  ^™- 

dudioQ  for  he 

land  tax,  it  will  bc  ffttf^msd  TO  have  beca  (e  ftU  bj  Kwtual  toarent^  aa4  dM  pnyer  u  not  inti:Ied  a 

be  relieved. 

The  bill  is  brought  by  the  hu(band  of  the  fifter,  for  the  a^ 
rears  and  growing  payments  of  the  annuity  tA fifty  pounds* 

It  has  been  conftantly  paid  from  lyaS  to  the  15th  ot  Ma^ 
1744,  without  any  dedu^ions,  but  the  defendant  infills  nov  k 
is  liable  to  a  proportion  of  the  land  tax,  and  that  he  will  not  pif 
^^^^^']j^  /^y  the  growing  annuity  unlefs  the  plaintiiF  will  account  backwards, 
<  ^^y^'  (^'^-'/         by  allowing  for  the  fixteen  years  paft  the  land  tax,  and  take  ihii 

...^-  '"         in  part  payment  of  the  annuity. 
{^^^€r^  H^  ..^i^r^^^ey*^         '^^  plaintiff's  counfel  faid,  there  was  no  ground  to  go  any 
J  'Xrt^'  *  further  back  at  law  than   the  ftatute  of  limitations,  -but  tta 

'  €S^^^^    ^^-^  •   ^his  court  wil  not  go  back  fo  fari  and  is  exa£l)y  within  the  rde 
laid  down  in  jplon  verfus  Oriel  College. 

Here  it  is  the  cafe  of  a  particular  perfon,  who  has  nodidf 
elfe  for  maintenance,  and  muft  ftarve  if  flie  is  to  refund* 

Mr.  Attorney  General  for  the  defendant. 

y    yy         ^jf  Perfons  arc  intitlcd  to  bc  rclicYcd  againft  a  miftake  in  law  aai 

J.  .A^^     ^^  -'       ^^^j^^  ^,  ^^,1  33  .^  miftake  in  faft, 

It  is  not  faid  to  be  given  for  maintenance,  nor  could  thcit 
be  anjr  natural  afFcQion  between  the  teftator  and  the  annuitant^ 
therefore  are  mere  volunteers,  nor  is  it  charged  by  the  bill  that 
they  want  it  for  maintenance. 

In  AJlm  verfus  Onel  College^  a  tenant  had  for  feyeral  ynn 
paid  tlie  rent  to  the  college,  without  retaining  the  land  tax,  ao' 
brought  his  bill  to  be  relieved  againft  this  payment  as  b^iof 
founded  on  a  miftake,  and  it  was  infifted  that  he  was  not  fiabk 
to  the  land  tax. 

There  the  court  would  not  relieve,  becaufe,  by  fuch  an  aUov« 
.  ance,  the  college  would  have  injured  their  fuoceflbrs. 

Loud  Chanc£L|,cr, 

There  is  no  juft  ground  to  decree  back  an  account  of  thcfe** 
rears,  or  a  refunding,  and  it  yirould  be  of  mifchievous  co]l(^ 
quence  to  do  it. 

It  is  not  faid  by  the  wiU,  for  her  maintenance ;  but  where  t 
icftator  gives  fo  fmall  an  annuity  to  a  relation  for  life,  the  thing 

fjpcab 
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aks  itfclf  that  it  was  riven  for  maintenance,  or  to  improve  her    Nicnotis  r. 
y  of  living.  ^"'^^^ 

itridly  it  is  fubje£l  to  the  land  tax,  though  the  party  giving 
:s  not  imagine  fo  at  the  time. 

There  was  no  impofition  or  fraud  of  the  plaintifF  on  the  de- 
idant ;  if  it  is  a  miftake,  it  is  equally  fo  on  both  fides. 
[q  the  cafe  of  Oriel  College^  the  court  mentioned  its  being  a 
ftuadng  body,  which,  to  be  fure,  ftrengthens  it$  but  they 
int  in  general  upon  this,  that  where  it  was  a  payment  of  long 
Ading,  and  there  was  no  fraud,  the  party  receiving  is  fuppofed 
have  fpent  it  in  his  maintenance,  and  therefore  it  would  be  ve* 
hard  to  make  him  refund  what  is  no  longer  forth-coming. 
In  the  cafe  of  Brazm^mfe  college^  they  were  plaintiflB,  and  yet 
e  'court  made  the  fame  decree  as  in  Oriel  college^  and  did  not 
lige  them  to  refund  the  money  they  had  received  of  tlie  tenant 
fond  the  taxes. 

If  this  annuity  had  been  charged  on  lands  by  way  of  rent* 
urge,  and  there  had  been  a  liberty  of  entering  and  diftraining 
'  me  arrears,  it  would  not  have  been  fo  ftrong  a  cafe,  but  here 
!  plaintiff  could  have  no  other  remedy  than  bringing  a  bill  in 
I  court ;  for  how  could  (he  have  come  at  it  by  diftreis,  for  flie 
lU  not  have  diftrained  upon  the  water,  nor  the  company's 
Kb,  as  (he  bad  no  right  of  entry,  and  therefore  was  under  a 
)effity  of  coming  here. 

[  go  upon  the  reafon  of  other  cafes,  and  on  this  general  rule, 
t  where  the  annuity  is  given  to  a  relation  for  life,  whether  it  is 
ireffed  for  maintenance  or  not,  if  it  has  been  paid  for  any 
gth  of  years,  and  ne  dedu£lion  has  been  made  on  account  of 
;  land  tax,  nor  was  it  owing  to  any  fraud  or  impofition  on  the 
eiver,  I  will  prefume  it  has  been  fo  paid  by  the  mutual  confent 
both  (ides,  and  if  there  (hould  arife  any  quarrel  between  the 
"er  and  receiver  afterwards,  the  payer  is  not  intitled  to  be 
teved. 

L$rd  Hardnvicke  decreed  (i )  the  plaintiff  to  be  intitled  to  the 
»wing  payment  of  her  annuity,  fubjed  to  the  land  tax,  for 
!  future  (a),  but  declared  that  the  defendant  ^^as  not  intitled 
tlus  court  to  have  any  deduAion  in  refpefl  to  the  land  tax, 
any  time  precedent  to  the  time  during  which  the  prefent  at* 
IS  have  incurred*  ( 3 }  • 

%)••  That  the  mafter  in  taking  the  (a)  Fide  H$dgxv9rth  v.  Crawley,  ante 

iccoaot  of  the  arrears  of  the  annuity  2  vol.  376.  note  i. 

Gfom  1744.  (hould  make  an  allowance  (3)  Reg^  Lih.  B.  1747*  fol.  loa. 
»f  the  land  ux/rom  thattivn^^ 


LI4 
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Cafe  220.    The  Attorney  General  verfus  Parker ^   Price  and  Doughty,  Mubad' 

mas  Term,  X747« 

Lord  Chancellor, 
S.  c.  1  Vef.  43.  rr\  HERE  arc  fevcral  parts  of  relief  prayed  by  this  iafor- 
^,N  rge^"rT'*  JL  mation  •,  firft,  to  fct  afide  the  eledion  of  Mr.  Doughty  Vi 
aiirg*.  .p  as  to  the  curacy  of  Clerkenwell\  and  fecondly,  to  cftablifli  tbc  right 
th^iij.ccfeiec-  ofeledion^  in  order  to  this  feveral  queftions  have  been  made 
•    '™amin!  at  thc  bar. 

c  . .     o,  or  proT- 

cUi  Uic  court  would  not  q)ike  any  de^rec^  but  diimiiTed  the  iafoffoudoo  with  cofti. 

^\yF^^^  '^^  '^^^  ^^®'  ^^  ^^  ^'^  cleftion  of  Mr.  Doughty^^md  thc  at 

•^'  fembly  in  order  to  it,  and  a  piece  of  unfairnefs  w^s   objcflcd 

in  not  countermanding  the  notice  of  eleflion  given  in  February, 
The  fccond  queftion  was,  As  to  the  right  of  eIe£lion. 
The  third  queftion  was,  If  Mr.  Doughty  was  elected  according 
,  to  that  right. 

^/    /t.^-*^  f^  As  to  the  firft  I  think  the  notice  in  February  was  a  fair  and  le- 

^^  y^         g^^  o"c ;  and  as  to  the  countermand,  that  it  being  only  on  fbc 

^'/^yi.       Sumlayi  thc  very  day  before  the  election,  I  am  of  opinion  thcj 

//^^^'^^^    -*/  '    ^}^  ^'o^^^  ^°  reiufe  it,  and  therefore   this. may  be  laid  out  of  ti.e 

^J^  /7  ^/^^^^^    cafe,  which  brings  it  to  thc  merits  out  of  which  all  tlie  reftmuft 

i^  ^  arife. 

/^  y    "^  Firft,  In  whom  thc  right  of  eleftion  is,  and  what  are  the  qui- 

^        gg  ~   lifications  of  thc  electors  ;  and  this  tends  to  ihe  general  pointer 
i-i'  cftabliihing  the  right,  by  a  decree  of  tliis  court,  and  alfo  to  ik 

^^'^^^  •  ■*^-  ^^•^^  queftion  in  regard  to  Mr.  Doughty, 

a^f  ,^^/  /^r^\ '        And  as  to  the  firft,  it  will  depend  upon  the  v/ords  of  the  ltd 

^ '/  _^  _,  ::: of  truft,   executed  by  Mr.  Drake  in  1656,  and  alfo  upon  the 

^./i^^^^^"^      ufagc  in  this  parifh  explanatory  of  the  deed,  and  putting  a  gc- 

^..  neral  conftrudion  upon  it« 

^^/^^^y  ^/'-^  It  appears  to  have  been  a  rectory  impropriate^  of  the  monaftm 

-;^  ^jf^^  ^^^-^  ol  Clerkennvelly  and  that  there  was  a  perpetual  curacy  arifing  out 
of  it  of  four  pounds  a  year  to  the  curate ;  whether  this  wai 
an  ancient  penfion,  or  created  by  King  Henry  the  Eighth,  after 
the  diflblution  of  monaftcries,  wnich  was  very  frequently  done, 
does  not  appear. 

It  was  given  by  Mr.  Drake  for  the  ufe  of  the  pariihioncrs 

and   inhabitants  for  ever,  and  nothing  is  faid  of  the  curaqi 

but  to  be  fure  is  confequent  to  the  truft  of  the  reElory  Impr^, 

prlate. 

Witn  the  gran-       As  in  one  cafe  thc  monafteiy  were  perpetual  reflors,  and  thc 

i^^  ro*rUw**'^     grantor  in  the  other  after  the  diflblution,  when  this  is  granted  to 

iSsin«iiy  •■*      ^^  parifli,  they  have  the  nomination,  becaufe  they  have  the  be* 

inonaftcry, gives  ncfjiital  intcrcft,  and  thc  truftecs  muft  prefcnt  purfuant  to  their 

Ih^yhr'-e      nomiftation. 

Bomination,  and  4 

UkC  trult<:ef  myil  preCeat  purftant  to  i^ 

•  J4 
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aft  as  if  it  had  been  a  grant  of  an  advowfon  of  a  prcfenta-  Atto»k«t 

living,  the  parifli  would  have  the  right  o-  nomination  to  the  ^p^"*^^  "' 
lees,  and  they  mull  have  prcfcnted   fuch  perfon  fo  nomi- 
:d. 

^arlfbicmr  is  a   very  large  word,  takes  in,  not  only  inhabi-  The  word  ^- 

\  of  the  parifli,  but  pcrfons  who  arp  occupiers  of  lands,  that  rijhioafrizktgim 

the  fcveral  rates  and  duties,  though  tlicy  arc  not  refiant,  nor  TP;  ^''-^y  »"|»- 

:ontnbute  to  the  ornaments  of  the  church.  rarhh,  bucocc». 

piers  of  lands 
that  pay  .atcs  and  duciet* 

'nhnbltmis  is  ft-ll  a  larger  word,  takes  in  houfckcepers,  thoup:!i   The  word  inhg- 
rated  to  the  poor,  takes  in  alio  perfoiis  who  arc  not  houl'c-  ^i/d«r*  cakes  in 
pcrs;  as   for  inftance,  fucl^  who  have  gained  a  fcttlcnieiit,  \\^-'''!^q^I'^!1. 
I  by  that  means  become  inhabitants.  andaifo  lach 

who  have  gainel 
afectlcznent,  and  fo  become  L'Jiabltants,  tho^  not  houfekcepen. 

Some  fort  of  limitation  is  allowed  by  both  fides  to  have  been  wirhrefpeatt 
t  by   ufjge  on  the  liberality  of  thi.s  grant,  and  in  the   con-  alij  deedT^thef* 
nftion  of  ancient  grants  and  deeds,  there  is  no  better  way  of  «  no  better  way 
iftruing  them  than  by  ufagc,  and  ccnUmporanea  expc/tilo  Is  the  °*  ^°"^'"^ 
1  way  to  go  by,  ^    ^  uf^,and«i. 

It  has  been  infifted   by  the  relators,  that  it  is  confined  to  //;-  tmpwanca  cr/«« 
ntants  pnjing  foot  and  let  ^  or  to  perfons  paying  to  chtrck  and  '^'*'^^^^^^  ^ 
^  and   by  the   defendants,  that  it  ei tends  to  all  houfchcpers 
general. 

f  it  had  ftood  without  any  kind  of  reftri£lion  at  all,  I  cannot 
the  limitation  of  the  relators  would  have  been  an  unreafon- 
:  one,  and  I  v/as  of  that  opinion  in  the  cafe  before  mc  of  the 
orney  Gcfu*ral  vcrfus  D.vvy^  :ihcx  Trinity  ltxn\  1741.  2  TV. 
.213.  It  arofe  in  Devofijfjire^  and  there  I  thought  the  in- 
itants  ought  to  be  rcftraintd  to  perfons  paying  feet  aud  kt^ 
:  was  a  grant  undjr  a  charter  of  the  crown  in  Edward  the 
th's  time. 

iut  if  there  is  an  evidence  of  lioufc keepers  conftantly  voting 
:his  parKh,  it  ought  to  prevail. 

ionfidcr  too  the  time  of  the  grant;  the  :ndt'pcndc?it  congrcga-     [  578  3 
^ilfchcme  prevailed  then,  and  thtrtfor.e  it  niuit  be   fuppofed  I"  a  matter  that 
donor  had  an  intention  to  m.ikc  the   riglit  of  eledion  as  11-  tr4^tcLm"the 
alas  pollible,  and  all  hoiuckcepcTs  wlio  were  not  rated,  as  cvUenccofan- 
I  as  rated,  have  voted  in  fornicr  cLdions.  ^^-^}  r*!!"*** 

.t  was  proved   alfo  at  the  election,  tliat  ;;1I  the  four  candl-  [cdl"^     ^'^^ 
cs  figned  a  paper,  in  which  was  the  ioliowing  agreement, 
I  the  poll  (hould  begin  that  day,  and  ail  houfckecpcrs   Ihall 
i» 

[t  is  very  extraordinary  they  fliould  agree,  if  they  did  not 
nk  it  to  be  right. 

It  ia  exprcfsly  fworn  that  this  paper  was  read  nuhlickly  to  the 
:mbly,  and  uuiverfally  agreed  to  in  the  vtftry  before  the  poll 
j;an. 

Can 


j7B  CASES  Argued  and  Determined 

Attoikxt  Can  there  be  a  ftronger  evidence  of  what  was  the  right  in 

pIiksb/'    ^^^  parifh,  than  fuch  an  unanimoas  acquiefcence  previous  to 
the  election  ? 

In  all  thefe  cafes  evidence  of  ancient  perfons  is'  conftantly 
admitted  as  proper  evidence,  becaufe  this  muft  depend  a  good 
deal  upon  tradition. 

Then  how  is  it  poflfiblc  for  me  to  decree  it  to  be  only  in  houfe* 
keepers  paying  fcot  andht  \  it  would  be  putting  an  arbitrary  coa- 
ilruction  of  the  court,  which  I  am  not  empowered  to  do- 
Mr.  Attorney  General  fays,  fde£l  veftries  in  tliis  pari(b|  and 
only  houfekcepers  paying  church  andpow^  have  a  right  to  be  pre- 
fent  and  vote  there  i  but  in  the  interrogatories,  no  queftioos  ait 
aiked,  what  is  the  right  of  ele£lton,  and  is  not  at  all  to  be  govern- 
ed by  what  is  the  right  of  veftry  in  this  parilh,  for  a  perfon  may 
grant  in  fuch  a  manner  to  a  parifh  as  not  to  be  aficded  at  ail  by 
the  veflry. 

Tkefehcf  veflry  has  been  fet  afide  here  for  30  years,  and  hid 
open  ever  fince ;  but  fuppofe  there  was  a  feltEl  veftry  at  tkc 
time  of  the  grant  defaBoy  yet  it  is  not  in  any  refped  to  be  go- 
verned by  it,  but  upon  the  foot  and  words  of  the  truft. 

Next,  as  to  the  ele^ion  of  Mr.  Doughty^  if  according  to  the 
right,  there  is  no  doubt  of  it  \   but  fuppofe  it  vras  not  according 
to  the  right  of  ele£lion,  Mr.  Doughty  on  the  poll  had  a  majo- 
rity of  286,  and  on  the  fcrutihy  they  have  gone  into  no  proof  as 
to  the  merits  of  the  eledlion,  or  how  the  majority  flood  upon 
the  right  of  the  e]c£lion :  and  therefore  if  it  had  been  in  the 
houfckeepers  paying  church  and  poor,  I  could  not  fet  afide  the 
eledtion,  as  they  have  not  gone  into  the  proof  upon  the  merits, 
nor  turn  Mr.  Doughty  out  as  he  is  in  pofieffion. 
[  579  ]         Next,  as  to  eilabliihing  it  for  the]  future  in  fuch  limited 
houfckeepers,  there  is  no  ground  for  that,  there  is  no  general 
allegation  what  is  tlie  right  of  eleAion,  but  is  only  incidental  in 
Mr.  Doughty*s  particular  eleAion,  nor  is  there  fo  much  as  aq 
interrogatory  framed  for  this  purpofe. 
iM^HarJvhkg        Therefore  I  cannot  make  a  decree  to  eftablifli  the  right  of 
gave  general  di.    elcdioH,  which  has  not  been  examined  to,,  nor  alledged  nor 
reaion.  to  tUc     proved  J  but  if  I  could  go  fo  far  as  to  mike  fome  fort  of  decree, 

rfgiicer  to  frame   '       ,       '         ••      r\  •«?  f     %  •   •  •  •  • 

an  order,  to  pre.  ought  I  to  direct  an  iflue  to  fettle  a  right  which  may  not  come 

vent  appiicarions  in  queftion  again  in  40  years,  for  Mr.  Dwghty  may  continue 

wilhJr'w  ^if  curate  fo  long  ?  this  would  be  abfurd. 
phintitt's  repii-       The  whoJc  information  was  difmiffed  with  cofts. 
citionwUha  ir^  Michaelmas  term  1747,  Lord  Chancellor  mentioned  ih 

the^I^fcon^bm  f^'f/'^  ^J  ^^^^^  vcrfus  Rejnell^  and  gave  diredions  to  the  rcgiftcr 

and  anfwer only,  to  framc  a  general  ordcr,  which  might  for  the  future  prevent 

«Mnl^«*tiic  applications  to  the    court  to  withdraw  the  plaintiff's  repHca- 

uiTiuui'cd  tion,  in  order  to  fet  down  the  caufe  on  bill  and  anfwer  onlji 

vi:hc=iis^-  and  by  that  means  get  the  bill  difmifled  with  coils,  according 

r--'f"^of^' e'  ^^  ^^^^  coorfe  of  tlie  court,  whereas  otherwifche  muft  have  paid 

c^^ui:  only.  thc  defendant  his  full  cofts.     But  his  Lordfiiip  would  not  make 
any  order  t1ia(  Ihould  afTcdt  this  particular  caufe  at  the  hearing- 
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In  the  cafe  of  Elliott  verfus  Davenport*  had  it  been  faid,  /    ^'JT"***'  ^• 
forgive  my  fon  fuch  a  debt,  and  the  bond  had  been  ordered  to  h^  ^^^^' 

dclivcrtd  up  by  the  executor  to  be  cancelled,  it  had  been  held  a 
difcharge  ( i ). 

There  is  nothing  perfonal  in  the  prefent  cafe  in  the  direftion 
that  the  bond  ihould  be  delivered  up  to  be  cancelled. 

But  it  is  objected,  tliis  is  not  an  independent  claufe,  but 
ancillary. 

The  queftion  then  is,  what  conftru£Uon  the  court  fliould  put      [  S^^  3 
upon  it, 

I  think  the  teftatrix  intended  in  all  events  the  bonds  fliould  be 
delivered  up  to  be  cancelled  ;  if  this  was  her  intention,  the  cafe 
is  clear,  and  would  operate  mod  for  the  benefit  of  her  family. 

'  In  Elliott  and  Davenport  the  words  are  not  penned  ?l%  forgive- 
nefs  QT  remijftony  there  was  no  intention  to  releafe  the  recogiii- 
fance  till  Sir  William  Elliott  paid  150/.  thereout;  but  here  \i  a 
clear  intention  to  releafe  the  debt ;  there  it  was  to  be  delivered 
up  to  Sir  }Villiam  Elliott ;  here  in  general  to  be  cancelled. 

There  the  right  of  afiion  fubfifted,  which  was  the  reafon  of 
that  opinion  5  here  it  would  be  too  nice  to  make  fuch  a  diltinc- 
tion,  and  would  narrow  the  bounty  too  much,  intended  by  the 
teftatri'x  to  her  family ;  and  therefore  I  decree  the  bond  to  be 
delivered  up  to  the  plaintiiF  to  be  cancelled,  but  without  cofts. 

N^  £•  It  was  agreed  by  all,  that  a  will,  defigning  to  prevent  AwiiitoprrTrnt 
the  lapfe  of  a  legacy  by  the  death  of  the  legatee  in  the  life  of  the  ^^  »^p^c  cf  a  ir- 
teftacor,  ought  to  be  fpecially  penned  (2).  fpcci^iy pinned. 

•  ^.  dcvifes  to  S.  400/.  which  he  owed  her,  provided  diat  thereout  he  paid  fcvcril 
rums  to  hie  wife  and  children,  and  (he  reft  ihe  freely  gave  to  him,  and  directs  her  exc- 
tutor  to  deliver  up  the  fecuritv,  and  not  to  claim  any  part  of  the  debt,  but  to  give  fuch 
releafe  ja  B.  his  execaton,  &c,  Aould  require.  B,  dies  in  the  life-time  of  the  tefta- 
CrLi  ;  the  Mifter  of  the  Rolls,  SitJ^h/i  Trevcr,  decreed  the  legacies  given  out  of  the 
foo/.  to  be  paid,  and  the  refidue  of  the  debt  to  the  executor.  Eiiutt  verfus  Da^in- 
^art,  2  y*m.  521. 

(O   f^i^e  Toplis  T.   Butler,     1    Cox's         (2)  f^ide  Sihky  Y^Ccok^anfe  ^^2. 
J^L  jr.  86.  note  2.  5th  edit. 


fFiUiams\CT£n$  Longfellow^   Eajler  Term  i']^6y  h fore  the  Mafler  Cafe  223. 

cftheRolh^  William  Fortefcue,  Efq.  y/i^^ ,;,^  ^    .'>'/^-^^. 

Jhf^^^  -8^,  a  defendant,  difclaimcd  generally  as  to  all  If  a  defendant  ;f^  '^■ 
^'^  the  matters  in  the  bill  ;  the  plaintiff  ought  net  to  have  re-  <*^Jciaims  genc-^  ^ 
plied  to  her  anfwer;  by  doing  fo,  and  ferving  her  with  a//3  \\Jr.^^^Jlx\^^-  ^"^^^ 
pgtnm  to  rejoin,  flie  is  intitlcd  to  Jhave  cofts  againft  him  to  be  to  her  jnfwer,  y  X 
taxed  for  the  vexation ;  othcrwife  where  the  difclaimer  is  to  ^4^^a}*^^<^r  -^' 
part,  and  tlic  anfwer  is  as  to  another  part.  torejoint  iCiT  -r^ 

'  iticiiicd  CO  have^^ 

cofts  againft  Mm  for  the  vcxutioA»     ^ 


S82  CASES  Argued  and  Determined 


Cafe  a24*  BMrcde  ycrfus  Bradley^  November  7,  1747. 

S«C.  poft.592. 
Indecreetagamil   T     ORD    CHANCELLOR,   It    IS   the  COnftant   pradicc   of  dbc 

*h??rr*"^  JL/  court  in  decrees  againft  a  mortgagee,  upon  a  bill  fortt- 
dempti«n,'or  dcmption,  or  againft  an  executor  to  account,  to  dire£l  it  with- 
againft  an  rze.    out  future  words.  Videlicet^  to  account  for  what  they  have  re- 

UUd^wurfr*  ^^*^^^>  ^^  "^'g*^^  '^***^»  *f  *^  ^*^  ^^^  l>«<^"  for  their  own  default  j 
ofthe  court  to  suid  yet  if  the  perfon  decreed  to  account  receive  any  thing  fub- 
dixea  it  with-  icquent  to  the  decree,  it  is  inquirable  before  the  Mafter,  and 
w^r»nd  yet  ^^  defendants  in  each  cafe  muft  bring  fuch  fums  fo  received  10 

if  the  perfon  de-  aCCOUUt. 

creed  to  account 

receive  any  thing  fubfequent  to  the  decree.  It  la  inqujtablc  before  the  Mafter,  i^d  chej  smft  bring  i«ck 

lums  to  account. 


Cafe  2J5.  Harding  verfus  Cwc,  November  2;,  1747* 

A  plaintiflfby  a  ^Sfl  H  E  caufe  bciog  ui  Ltrd  CbanciUof^s  paper  for  bearings  the 
^bl'^th'^ilf^'^'^'  A  plaintiff  petitioned  the  Matter  of  the  Rolls,  that  be  mi|^t 
li  ^iL7TJfyT^'  ^  ^^  liberty  to  amend  his  bill,  by  adding  a  prayer,  upon  a  fug* 
when  It  was  in  ^  gcftion  tioi  the  coiift  nuas  at  iffiie  enfyy  and  that  the  prayer  was  io 
^?for"ev-*  ^^^  origin?il  biU,  but  omitted  by  negligence  in  the  amended,  and 
fn|^obtaLiedan  it  was  ordered  accordingly. 

oeder  at  the  The  defendant  moved,  at  the  opening  of  this  caufe  to  dit 

S  wiMsnYwa"*^  charge  this  order,  as  being  obtained  upon  a  wrong  fuggeftion. 

bill;  the  order         LoRD  CHANCBLtOR, 

difcharged,  and  I  c^u  take  no  noticc  of  thc  Original  bin,  for  though  it  be  ftiB 
rill  iwxt term  **  **P^"  ^  ^^  *^  ^**  "^^  properly  before  the  court,  and  there- 
on paying  the  fofc  the  ovdcr  muft  be  difcharged,  as  being  irregularly  obuined) 
wftiof  the  day,  ^jjj^  twenty  (hiUings  coftsj  and  his  Lordftiip  put  off  thc  cauft 
mayVavVan**  till  next  term,  that,  upon  paying  thc  cofts  of  the  day,  thfi 
opportunity  of     plaintiff  might  have  an  opportunity  of  amending  his  bilL 

amending  hit 
biU. 

Cafe  %x6.  Leigh  and  others  verfus  Barry  and  others^  December  4, 1747* 

Iftntfteeawin  'T^  HE  plaintiffs  are  creditors  of  one  Jamee Ra9tda*\  and  hid 
bind  themfeivta  X  effedls  of  his  in  their  hands ;  he  becomes  a  bankrupt,  ixii 
ihe**aa*"^tji  ^^  defendants  are  chofen  affignees  under  his  commiffion  \  fc* 
other  aa  they  i^eral  difputes  arifing  between  the  defendants  and  the  piaintift 
have  done  here,  in  relation  to  James  Rarrdalf  and  fuits  depending  on  that  sc- 
^reilclr^^  count,  they  came  to  an  agreement,  that  the  plaintiffs  (ball  ic- 
tbeai,  efpedaiiy  tain  as  much  from  the  produce  of  the  effefis  of  Jemiei  Ranid 
'**  *Uf*^  *^ftf  *"  ^^'*'  h*''^^**  **  ^^1  aafwcr  them  a  compofition  of  two  Ibil- 
*^/^\hl°  lings  jind  fix-pence  In  the  pound  for  their  debtS|  and  fliall  «c- 
waft. '  count  for  the  overplus  to  the  defendant^* 

A4c«d 
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A  deed  was  executed  for  this  purpofc  between  the  pUnntifTs      LncHv. 
and  the  defendants,  in  which  the  plaintift's  John  GibfoNy  IViUlm       B^**'^. 
Leigh^  and  Gevrge  Wcflgarthj   did  for  themlclvcs  fcvcrally,   a!)d     j^y        j^ 
for  their  fevcral  and  rclpeftive  heirs, executors  and  adminHlra-      yjL^.   ^^^y. 
tors,  covenant  with  each  other,  and  che  heirs,  executors  and  ad-  ^/      ^^^^^  /4 

miniltrators  of  each  other,  that  the  above  agreement  {h;ill  be 
good  and  valid,  and  that  they  will  perform  the  fame  on  their 
rclpe£fcive  parts. 

And  afterwards  in  the  covenant  for  carrying  the  agreement     [  5S4  ] 
into  execution,  the  words  of  the  fecond  covenant  were.  They 
do,   and  each  of  them  doth  covenant,  promife  and  agree  with 
the  defendant  Thomas  Barry  and  R'whard  PochfTy  their  executors 
and  admin iftra tors,  that  ihey  will  pay  tlic  overplus,  ^r .  ( i ). 

Joftfph  Gihfortj  one  of  the  covenantors,  did  alone  receive  the 
money  for  the  falc  of  J.iwcs  Ratidu/'s  efiefts,  and  the  oihLrs 
only  joined  in  the  receipt  to  the  purchafcrs. 

Gibfcn  is  become  a  bankrupt,  and  no  payment  has  been  made 
to  the  defendants  the  affignecs. 

The  defendants,  the  affignecs  of  jnmes  Rnndul^  brought  three 
fevcral  a£lions  of  covenant  ;»gainiL  ilic  plaintiffs,  upon  which 
the  plaintiffs  brought  a  bill  here  for  an  injunftion,  which  wiib 
granted  on  the  ufual  terms  of  giving  judgment  with  a  relcafe  of 
errors. 

It  wasinfifted  for  the  plaintiffs,  that  they  ought  not  to  make 
good  the  deficiency  occafioned  by  Jofeph  Gib/on*^  bankruptcy,  as 
he  alone  received  in  the  whole  money  arifing  from  the  cfVccls  of 
J^»nes  Raftdaiy  and  as  truftees  they  could  not  avoid  joining  with 
y^fiph  Gihfin  in  the  receipt. 
I-ORo  Chancellor, 

In  the  cafe  of  trullees  though  there  are  not  negative  words  in  ^..^^,^  i,  ih  ^ 
■*  decil,  that  they  Jhali  not  be  liable  for  the  acls  9/ one  another^  yet  ^re  no:  lic.j-.iv^ 
^^ia  court  will  not  make  them  liable  for  more  than  each  has  re-  w»;J. ini  i|.  j, 

*^*^^^-  not  L.  i;-bic  U 

one  another* s  ads,  yet  tht  court  will  not  make  them  fo  for  more  than  cjch  hdt>  leccivr  J. 

The  court  has  even  gone  further;  for  where  they  all  join  in  if  they  all  j. in 
*  ^'cccipt  for  money,  it  will  make  that  truftec  liable  only  who  »»-»»"'-c-»t'ttdr 

•.g»_^-        .  .       r        1  II     If        I  ....  .  '      ,  jno.ic),Uicc.iurt 

i^cceivcJ  It,  for  they  are  all  obliged  to  joni  m  the  receipt ;  other-  wiiimakcrhac 
}^»fe  as  to  the  executors,  for  there  is  no  neccHity  for  their  join-  i«^"icc  liiuk- 
»«*g,  but  may  acl  fcvcrally  if  they  Uiink  fit  (2).  cd'^tr'X"  ;*; 

ass  to  cKCciKors, 
becaiifc  tUc)  need  not  Join. 

( I)  There   was   k  joint  %Ti^  feparait  d^L  21  ^7«.  534.   pi.  9.     Ex  ptLrte  BtU 

power  of  aHorney  to  collect  the  cftccb.  ch  o-^  .imb.  219.    Read  v.  'DuJ-ive^  Amh. 

(a)  As  CO  this dilHn^iion  between  (he  417.     Jt'tfily  w,  Ciarh,    1  C»\\    P.  H", 

^^ipt$  of  htifiees  and    of  executors,  Viaf  8^  r'*-"»'   24 1.     SttJLr  v.  1-l^bis,   2  Bra, 

'^lUvfSV.Mit.heU,  i  P.  ir.  83.  Cburchll  Cba.  A\y^    114.     L'ttkhnkx  v.  G^f.-yte, 

^»  Hob/ott^  ibid.   341.     j^Jya   v.    BiciviTy  3  Fr).  i'ltn.  Rro.  yx.      ScLrfii/,/ v,  Hai-ves^ 

"«•  Cha,  I73»     Jitt$riity  General  v.  RaH-  ij:tl.  1,0.     L.iU  v.  Ttj^.-^.j-n^  ibid.  112. 
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Lttan  r. 
Bakkt. 


C  5*5  ] 


If  there  bf  an 
agreement:  to 
fay  the  com- 
pounded (am  it 
a  day  certain, 
and  .lu-  pcrfon 
tU.l-,  he  muft 
pay  the  whjlc 
4cb:  to  the  crc- 
tilcor,  for  thi& 
<ourt  Will  not 
relieve. 


But  if  the  truftees  wiH  bind  themfelves  to  be  liable  for  the  iGti 
of  each  othei ,  the  court  will  not  relieve  them. 

In  the  prefcnt  cafe  they  are  not  bare  truftees,  but  xntcrcilcd 
as  creditors  of  James  Raudal. 

Th6  firil  is  a  fevcral  covenant,  for  they  do  for  themfelves  fc- 
verally  covenant  with  each  other,  and  for  the  heirs,  executor* 
and  adminiltrators  ol*  ench  other. 

AftJ-rwards  in  the  fpcclal  covenant  for  carrying  the  agreement 
into  execution,  it  is  plainly  joint  and  feveral,  for  it  is,  they 
do,  and  each  of  them  tiuth,  covenant,  promife  and  agree  with 
Thojnas  Barry  and  R.ch.-ird  Decker^  their  executors,  ^c.  that  they 
will  pay  the  overplus,  Isfc.  and  it  was  for  the  convenience  of 
the  truil,  that  they  had  a  joint  and  feveral  power. 

Another  rcafon  that  makes  them  each  liable  for  the  other  is| 
tlv.t  this  is  a  compofuion  of  debts,  and  if  good  at  law,  unleis 
fraud  or  miftnke  appears  In  the  compofition,  tl^ere  is  no  inftancc 
of  this  court's  relieving  a;4ain{l  it. 

The  deed,  bcfidcs,  recites  ihtre  were  fuits  depending,  and  a 
demand  upon  the  plain tiJs,  on  account  of  James  Randall^  the 
bankrupt,  and  allows  tliem  to  retain  what  they  had  in  their 
hands,  to  aidVer  tlKm  a  compofition  of  two  (hillings  and  fix* 
pence  in  the  pound,  upon  entering  into  the  agreement  and  co> 
vcnants  in  the  dz^(\» 

This  court  l.as  been  fo  drift  in  regard  to  compofitions,  that 
if  there  h.:  an  a^^recment  to  pay  the  compounded  fum  at  a  day 
certain,  and  tl.c  p:  rMn  fills  of  paying  it  at  the  time,  they  will 
not  relieve  liim,  bu:  he  muil  pay  the  whole  debt  to  the  creditor. 

Lord  Cl\ince!icr  dccrcwd  the  plaintiffs  fliould  be  charged 
jointly,  t>  make  j];ood  the  deficiency  of  Jcfiph  Gihfon^  and  to  pay 
the  dcfcnd.inrs  the  colls  at  law,  and  the  colls  in  this  court,  fo 
far  as  it  relates  to  tlie  relief  fought  again  ft  the  joint  covenant 
contained  in  the  deed  of  the  27ih  oi  February  1741  (i). 


(1)  Re^.Lih.h.  *747'  f^h  103. 


Cafe  227.  Banks  verfiis  DenJI^anv  and  others^  December  9,  1 747* 

A  Qucftlon  arofc  in  the  caufe,  whether  the  court  would  fup- 
Jl\  ply  the  want  of  a  furrender  of  forac  part  of  copyhold  lands 
belonging  to  the  father,  in  favour  of  the  plaintiff,  a  younger 
child  ?  The  father,  who  was  the  tcftator,  having  two  copyhold 
eftates,  one  of  which  he  had  furrendcred  to  the  ufe  of  his  wiH 
("haviiig  furren-  and  the  Other  he  had  not. 

flercd  the  c:py- 

hold  part  ihoicof  to  the  ufe  of  this  tny  will).  He  h:»d  two  cnpyhclds,  one  of  wbkh  he'had  fnrrtrdered, 
the  o.hcr  not.  It  bc'tr.g  clearly  his  ifftftit'ioti  that  b^tb  ptmldfuUy  ana  he:tfga  dn*ij*  to  aysurger  tiiid  taalif 
hr.fnvidad  Jcr^  <h<  cs*urt  dhcEicd  We  btir  at  law  toJurrcMr  it  U  tt*  Jamt  yjes  as  were  dtrlxrtd  bj  ibf 
wWCi).  S.C.  1/^.63. 

(1)  See  Hanxfkyns  v.  Z>/^^,  ante  1  vol.  387,  and  notet^ 


A  tpftator  fays 
in  his  wi!!^  I 
^Ive  nil  and 
every  my  frc^ 
hold  svA  copy- 
hold meiTuages 
to  yf.  and  B. 
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was  argued,  for  fupplying  the  want  of  the  furrender,  that  Banki  ▼. 
leftator's  intention  was  plain,  that  all  his  freehold  and  copy-  ^'""i^  L 
.  eftates  (hould  be  fubjcft  to  the  trufts  of  his  will,  undei*^^^;?^^2>^ 
:h  the  younger  children  claimed;  and  thac  the  youngep^*^^^  ^jf^^ -'^'* 
1  being  otherwife  unprovidtd  for,  the  court  would  fupport  ^i^^^tr-^^^^i-^^ 
inicntion  of  the  tcftator  as  to  the  fund  for  anfwcring  this,  ^  -J^^^*>*r^ 
the  other  charges  created  by  the  will.  ^   ^    ^^i:i^g^.^ 

>n  the  other  fide  it  was  argued,  that  the  teftator's  having  "^pCsg  1 
tndered  part,  and  thereby  fliewn  that  he  was  apprehenfive 
le  ncceifity  of  furrendering  his  copyhold  dilates,  that  he 
ided  (hould  be  fubjeft  to  his  will,  to  the  ufes  of  fuch  will, 
ided  any  argument  from  intention  that  the  wliole  (hould 
and  rather  favoured  an  argument  that  he  intended  no  rhore 
Id  pafs  than  he  had  furrendered ;  and  the  cafe  of  Barker 
IS  Barker^  before  Lord  Hardivichey  was  cited,  where  part  of 
rftatOT*s  eftate,  confiding  of  tlie  King  of  Bohemia^  Head  on 
ham  Greeny  being  copyhold,  and  the  greateft  part  thereof 
in  a  manor  where  the  teftator  had  made  a  furrender  to  the 
f  his  will,  but  the  remainder  a  fmall  part  in  another  manor 
lich  no  furrender  was,  yet  the  court  refufed  to  fupply  a 
ider  in  that  cafe,  though  fo  apparently  inconvenient  and 
i£live  to  the  eftate. 
RD  Chancellor, 

ic  court  ought  to  fupply  the  want  of  a  furrender  in  the  prc- 
afe,  the  words  of  the  will  are  as  ftrong  as  can  poflibly  be  to 
the  leftator's  intention,  tliat  the  whole  (hould  pafs  5  "  Alfo 
vc  all  and  every  my  freehold  and  copyhold  meffuages  to  Am 
I  B.  (having  furrendered  the  copyhold  part  thereof  to  the 
of  this  my  will)"  which,  being  in  a  parenthefts^  is  but  in 
iture  of  a  recital,  and  as  iuch  confidcred  only  as  a  mif- 
and  not  dcfcriptive  of  what  the  telLitor  intended  (hould 
as  was  the  cafe  in  Barher  verfas  Barker ^  December  15, 
(l),  which  I  very  unwillingly  determined  as  I  did,  the 
i  there  were  'which  ccpyhid premi/Jes  I  have  furrendered  \  tliefe  ^  ; 

rc(lri£live  words,  and  bound  tne  court  to  judge  on  what 
furrendered. 

jpofe  the  teftator  had  in  his  will  faid,  whereas  I  have  fur- 
red my  copyhold  to  the  ufe  of  my  will,  now  I  do,  fe^r. 
lere  had  been  no  furrender,  it  would  have  been  TuppUed  ia 
:  of  younger  children,  legatees,  or  of  creditors. 
ides,  in  the  prefent  cafe,  the  fubfequent  part  of  the  v/ill 
he  matter  out  of  all  doubt  as  to  the  teftator's  intention,  if 
ras  not  fufficiently  plain  before,  as  he  thought  it  was,  where 
later  goes  on,  but  my  will  is,  that  the  faid  copyhold  pare 
>c  fubjcft  to  the  payment  of  400/.  due  on  a  mortgage  of 
thereof,  now  this  mu(t  be  meant  the  whole  copyhold 
f  bis  eftate,  becaufe  the  400  /•  mortgage  was  on  the  pare 
copyhold  which  was  furrendered. 

(1)  Aku%.   S.  C.     I  Vef.  63.   wx.  S*C.  cited, 
:.  IIL  M  m  Upou 
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Bansi  v.  Upon  the  whole  I  am  clear,  on  the  the  manifeft  intention  t 

DxNiHAw.     ^gjtj^jQf  cxpreflcd  in  his  will,  that  the  furrendcr  fhould  be 
plied ;  and  direfted  the  heir  at  law,  who  was  alfo  the  cufto 
r  c87  1       ^^^^i  ^o  furrender  the  fame  to  the  fame  ufcs  as  were  declar 
*•  ^    '  the  tcftator's  will,  but  fuch  furrender  to  be  at  the  cofts  c 


plaintiff  ( I  )• 


(i)  Reg.  Lib.  B.  1747.  fol.  305. 


Cafe  228.  Fofter  verfus  Vajfxlly  December  17,  1747. 

To  1  bill  brought  T^  H  E  bill  prayed  that  the  defendant  Vaffall^  and  tl 
•jainftthcdetcn-  j^  prcfentatives  of  the  Other  executors  of  the  plaintiff 
J|^*t^!|^^o"n\"'  ther,  may  account  to  the  plaintiff,  and  that  he  may  be  paid 
he  pleadt  a  fuic  (liall  appear  to  be  due,  and  that  he  may  be  quieted  in  th 
in  the  court  of    fefljon  ^f  ^\^q[^  cftatcs   come  to  him  by  the  deaji  of  his  b; 

Chancery  at  7«-         ,  ' 

nuka^  Inught     JohtU 

againft  Mm    hj 

the  pliintitt',  wuh  the  like  matter  of  complaint  relating  to  die  executot/hip :  neither  the  tenoi  t 

the  year  in  which  the  fuit  #a8  inditutctit  being  fee  out  for  ceruir.,  there  \%  not  that  avcmen 

courts  of  law  and  et^uity  both  re<juire  xu  picak,  jak<l  x*  it  wa^  ihcrefure  defctkive  lu  toimtLcrd  hi 

tvtr-rukd  tbt  fU», 

/'*-*fl',^^  ^-y^  To  this  it  was  pleaded,  that   the  plaintiff  and  the  deft 

^^X^^'^'-J^"' -rJ^J?    are  natives  of  Jamaica^  wlicre    both  their  cflatcs   lie,  an< 

I-^  of  them  being  rcfidont  there,  the  plaintiff*,  in  or   about 

2^^^       4//  brought  his  bill  in  the  court  of  chancery  there,  againft  tl 

r^r-'^/y/^^/'/  fendant,  as  one  of  the  executors  of*  the  plaintiff's  fatha 
c  ^  ^ /f^ — :!.*/*'  in  his  bill  fcts  forth  the  like  matter  of  complaint  relating 
cxecutorfliip,  and  guardianlhip,  and  the  defendant's  ma 
ment  and  conducb  of  the  cftatt,  aiid  fees  up  the  like  cla 
the  eftate,  and  prays  the  like  account,  and  the  fame  it\ 
are  required  and  prayed  by  his  prcfcnt  bilh 

To  which  bill  in  Jamaica^  this  defendant,  in  1747,  put 
anfwcr,  with  the  account  relating  to  tlie  truft  cllatc  ann 
and  foon  after,  in  Jtuguft  1745,  quilted  Jamaica^  ioT  thcrcc 
of  his  health,  and  leli  his  attorney  there,  to  manage  this  fuii 
his  other  affairs. 

Iffue  was  joined,  and  the  fame  caufc  is  ftill  dcpci 
there. 

The  defendant  refers  to  the  record  in  Jnma'un^  as  he  h 
copy  of  the  procecilings  there  ;  and  infiUs  by  his  plea,  tl 
all  the  matters  and  things  lie  there,  he  ought  not  to  be 
for  the  fame  matters  and  things  h.erc,  all  the  vouchers  bci 
Jawaica^  and  the  hn\s  and  cufloms  there  differ  in  mar 
fpecls  from  thofe  in  ihis  kingdom  ;  and  the  defendant's 
lying  altogether  in  Jiiwu:aty  ami  liaMc  to  be  fequcftcrc 
the  non-performance  of  any  order  and  decree  there,  and 
more  than  fuilicienr  for  that  purpofe,  he  tlureforc  pleads  tl 
and  r.nfwer,  and  proceedings  there,  to  the  difcoverv  and 
now  fought. 

I 
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Wilbraham^  in  fupport  of  the  defendant's  plea,  cited  'o«tie  ▼. 
'/  cafe  in  the  Exchequer ^  5  Co.  61.  there  Owen  brought  an  ■  *"^''* 
on    the  cafe  again  ft  Sparry  of  trover,  of  a  certain  quan- 

cotton  yarn,  and  felling  it  to  perfons  unknown,  and 
fion  to  his  own  ufe;  the  defendant  pleaded,  that  the 
r  had  another  adtion  on  the^  cafe  depending  in  the 
Bench  for  the  fame  trover,  and  converfion  of  the  fame 

and  this  fuit  is  profecuted  pending  the  other :  and  it 
tfolved  by  Sir  Roger  Manwood^  Chief  Baron,  and  the 
Court  of  Exchequer,  that  the  bill  (houid  abate ;  for,  by 
e  of  law,  a  man  (hall  not  be  twice  vexed  for  one  and  the 
raufe,  nemo  debet  bis  vexari^fi  conjlet  cutia  quod  fit  pro  una 
n  caufim 

likewife  cited  Wells  and  his  ivife  verfus  Th  Ear!  of  An^m 
December   6,   1 7 1 7,  and  Otwjy  verfus  Ramfay^  Mich.  1 1 

in  B.  /?«(i)  to  (he w  that  judgments  obtained  in  the 
here  extend  not  to  Ireland. 

infifted,  there  is  the  fame  reafon  why  the  plantations 
have  the  fame  power  in  their  courts  of  equity,  as  the  courts 
r/ii/have.  « 

to  ihe  inconvenience  charged  by  the  bill  itfelf,  that  the 
iry  of  the  executor  is  filed  at  Jamaica^  and  that  this 
:annot  by  any  method  oblige  them  to  bring  it  over ; 
:  a  decree  ihould  be  made  there,  all  the  books,  papers 
itingsare  then  of  courfe  direftcd  to  be  produced,  in  order 
:  the  account;  the  fame  decree  may  be  made  here, 
m  we  can  only  have   copies  of  the  books,  lie.  or  there 

two  contradiftory  decrees,  which  is  the  principal  rcafou 
le  court  will  not  allow  of  two  fuits  for  the  fame  matter, 
iiig  at  once  in  two  different  courts. 

court  of  Jamaica  pays  no  more  regard  to  the  decrees  of 
at  of  England^  than  this  court  does  to  tlie  fentenccs  of 

courts* 

inconvenience  of  entering  into  it  here  being  fo  great,  the 

icnce  of  determining  it  there  fo  apparent,  he  infifted  that 

I  ought  to  be  allowed. 

defendant  has,  bcfides,  afTerted  in  his  plea,  that  he  has 

fortune   which  is  liable  to  be  fequeftered  there^  fo  that 
Btiff  may  have  complete  juftice. 
ifwcr  to  an   objediion  thrown  out  by  the  plantifF,  that 

is  not  fupportcd  by  proper  averments,  and  particularly, 
does  not  aver  the  fuit  in  Jamaica  is  ftill  depending ;  Mr. 
itm  cited   Urlin  verfus  ■  i  Vern.    3^2,  where,  the 

of  thz  Rolls  held,  that  there  need  not  be  a  politive  aver- 
bat  the  former  fuit  is  ftill  depending,  for  that  is  ex- 
e  by  the  M  after. 

I  Chanxellor,  [  589  ] 

I  plea  had  been  well  pleaded,  it  might  have  brought  on  a 
iblc  qucftion. 

(i)   i\nn.  569.  S.  C. 

M  m  a  The 
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r©tTti  ▼.    /    Tlic  different  courts  of  equity  arc  held  under  the  fam«  cri>Tr, 
though,  in  different  dominions,  and  therefore,  confit'.cnng  this 
as  a  court  abroad,    the  point  of  jurifdi^lion  is  the  fame  as  if  in 
Ireland  \  and   it  is- certain  where    the    piovifion  i$  in /:>f^I:«i» 
thecaufeof  fuit^jgj  jj,^    Q-^M^t  of  fuil    arifc  in   Jrfland^    or  the   plantations,  if 
titions"  if  iHe"    ^^  hiU  bc    brought  in  Erglafidy  as  the  defendant  is  here,  the 


When  tbe  de- 
f  odanc  it  in 
tngUndf  th  ugh 


courts  do  ogcrc  in  pafittr.m^  and   may»-  by   compulfion  on  tk 
perfon,  and  proccfs  of  the  court,    compel   hira  to  do  judlce 

Vi). 


biU  bc  brought 

here,  chc  court 

does  sgtri   in 

ptrjo^am^  and 

inay,by«.oaipul- 

fion  oa  ihe  pedon>-  compel  bmi  to  do  juftice* 

Suppofc  different  fuits  are  brought  there,  and  here,  what  b  to 

be  done  ? 

If  Ac  defendaai       \  ^^\^^  \x  to  be  dear,  if  an  a£lion   is  brought    in  the  counts  of 

tT^^Zln'ti    King's  Bench,  or  Conjmcn  Plcus,  and  the  defendant  pWiW 

Kinv*sBcpchof  it  an    a£lion  in    IvtlamU    or  the    Platitdtkns^  they    crnld  ik< 

Coninion  PUu,   ^^^t  any  noticc  of  it,  nor  would  it  bar  the  iurifdi£lioucf:iJC 
pic  id  CO  It  an  -    ■'  '  •' 

\t\xorx  in  the     eourt  here. 

phnutions,    it 

wiU  not  bar  tbe  jurifd'.aion  hcrc^ 

Yhough  an  Mi*       It  has  been  determined,  if  an  n£lIon  bc  brought  in  IrrJjrJ:^ 
?*  ^u. -^^^^      a  bond,  and  fued  to  iudcmcnt  there,  voti  cannot  cvcupl«<iiiii^ 

brought  in  Xr«-      ^  *  V-  •        i  i 

/^;i^  on  a  bond,   judgment  to  an   action  lu  the  courts  here. 

mnd    fusd    to 

juilgmenc  there,  y»u  cftnaot  plead  to  it  an  aO\on  here. 

TheruttewiUi         The  general  rule  of  courts  of  equity  with^regard  to  pleas, « 
U^^t^hb^T%  ^'^^  ^^^^  ^^  *"  courts  of  law,  but  cxcicifcd  with  a  more  liberal 

bereexercifed       dlfcretiOH. 

thaiiaiiaw.  Xq  be  furc,  two   fuits  for  the  faTic  matters  in  the  plan* 

lions  and  here,  may  bc  attcmltd  with  inconvenience,  «  J*^* 

W'Mraham  has  urged  j    Smd  Lord   Cotvper^  for  thit  re^ti'v/is  ^ 

Wells  verfus  Lotd  /ffttrim,  went  as  far  as  lie  could,  but  I  ll'C''^ 

not  have  been  of  opinion  myfclf,  to  aJlow  the  plea  there  to  i^ 

difcovcry. 

calTof  flKelh  1.'^?  Pl^a  to  the  jurifdiaion  is  known  here  as  well  as  at  b*, 

vcrfu>  LcrHJn^  but  it  IS  not  fo  as  to  picas  in  abrtcmcnt  or  bar,  for  the  court  ^.f^• 

''ilrilio^cd^"  allow  themiclves  a  greater  latitude  as  to  circumltances;  ^^^ 

plea* to  the  dif.    the  order  of  Lord  Coiuper^  there  is  a  refcrvation  for  futthap* 

ewery,  Lord      cccdings  hcrc,  if  Lord  jititiim  Uiould  make  it  impradicablctofi* 

hwcbrcnorUut       It  IS  f.iid  here,  that  in  or  about  fuch  a  year,  thftpw^'^^ 
opinion.  brought  his  bill  in  the  court  of  CIi.uiccry  of  Jamaica^  &c. 

L  59^  J  Not  even  the  year  is  fct  out  for  ceitain,  not  fo  mtich2«l 

,term  mentioned  m  which  the  fuit  was  intlituted,  andfttfl 
in  genera!  only,  that  his  former  bi*i  pr.iys  die  like  account;  ^ 
fame  relief  with^tht-prefent. 

(0  ^'ViJ*  R^herdemu  v.  ^nr,,  ante  I  vol.      Hoare.    AtHh\    428.   Finll.  Treat*> 
543.  StrihUy  V.  H^f^ii     rntj  275.  Prnm  v.       llQuiry,  31 

I  rd  BalUm<fn.  i  VeJ.  44  ^^  45  ^.  fdt  t. 
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?his  is  pleading  hiftorlcaUy  only,  and  upon  his  memory,  with-     Fojth  t. 

any   averment  or  certainty,  which  courts  of  law  and  equity        auail, 
1  require  in  pleas. 

t  was  faid  by  Mr.  IVilbraham^  the  defendant  had  no  copy  of 
proceedings  with  him  in  EriglanJ,  and  therefore  could  uot 
id  k  with  more  ccrttiinty. 

Jut  this  will  not  make  the  plea  at  all  the  better,  the  defendant 
ht  to  h^ve  applied  by  motion,  on  this  fug;;c(tion,  for  more 
i  to  plciid  or  anfwer,  but  the  court  caniu>t  by  their  rules  al- 

thisplea,  ns  it  is  defeflive  in  form,  and  tliercforc  hU  Loid- 
I  over-ruled  tlie  pica  ( 1  )• 

(1)  FiJi  ^Ltford^s  PleadhgSy  197. 


vcrfus  Readf  December   17,  1765.     Mr.  Baron  Clark  fitting  Cafe  229. 
for  Lord  Cbaiicellor. 

"^  H  E  plaintifF,  as  redlor  of  Blunfden  in  Wiltjhlre^  brought  |„  ^      ,y,.^ 

his  bill  agaiuil    the  defendants,  as  occupiers  of  lauds  in  abiliwisbrou^c 

parifli^  for  the   gr;:at  aiul  fmall  tithes,  and  prays  that  they  •;«•""*  ^:  ***" 

come  to  an  account  with  mm  lor  the  tithes  whtch  are  due  li.he^j  heiSrh 

pnsalle  to  the  plamtijfy  and  that  they  may  pay  to  him  all  and  of  A^rl^  1746^ 

ular  his  tithes  and  duties  for  the  future,  aa  they  (hall  accrue  J**^  .*^"*  *  ^^ 
,  ,  ,  .  -^         \        *  t^c^x^    at  the 

grow  due,  as  long  as  he  continues  rector  there.  tioUt^  &!.«  aa 

account  decreed 
he  defendants  direfied  to  pay  wh.ir  /Houli  rrfpirAlvely  be  found  due  t  To  a  fecoiid  bul  tor  the 
miCrer*  the  detcnianc  |>lc;*J»  ihe  ti  ic,  and  Che  decree.  Mr.  Baioa  CUrk  allowed  che  plca^  as  the 
sdajii  would  otherwifc  be  put  Co  double  expchcc,  ftnd  doubie  vekacioh. 

'he  defendants,  as  to  ^o   much  of  the  bill  as  feeks  any  ac-  /f^x,^/^^  ^  -*^^ 

nt  or  diicovci^y   of  tlic  tithes  urif\ug  in  Blunfden^  at  any  tin:>e   ^> ^r  ^<^  ^^0 
ire  the  a 8th  of  Apr'ii^  1 74'),  plead,  that   before  the  plaintiff 
ihited  his  prefent  bill,  he    did,  in   May^   '745>  exhibit  his 

bill  againd  the  defendants  for  an  account,  and  difcovcry 
:he  tiriies  arifing  in  Blunfden^  and  by  that   bill   prayed,  that 

defendants   might  pay   the    plaintitK  tiie  full  value  of  fuch 

es  with    which  the  defendants    were  cha'rgcablc,  and  ivhich 

Id  appear  ta  bj  due  /»  the  plalmiffy  and  alfo  that  the  defendants 

;ht  pay  tJ  the  plaintiff  /?//  /■//  titbis  f-jr  the  future  as  thcKfjould 

\9  due^  fo  long  as  lie  cwtliiufd  ftv7ir  c/*jjiunfden  ;  and  on  the     p   -    ,  n 

h  of  Aprils   174'^t  that  caufe  was  heard  before  the  Mafler  of    '^   ^9     i 

RqUs^  and  it  was  ordered  to  be  rctcrrcd  to  Mr.  Betniet^  to 
1  an  account  of  what  was  due  to  the  plaintitFfrom  the  dcfcn- 
ts«  for  all  the  tithes  demanded  hy  the  plaintifi's  bill,  and  that 
f  fliould  pay  him  what  ihouid  leipcclivcly  be  found  due  from 
h  of  them* 
Vnd  in  purfuance  of  the  decree    the  phintiff  has  left  with 

MjRer  three  diilinft  charges  againlt  the  three  feveral  de- 
rlantS}  and  examined  witiicHes  in  order  to  fupport  hi.s 
rges,   and  alfo  exhibited   interrogatories  before  the  Mailer 

the  examiq;^tiou    of    the  defendantS|    who    hayc  each  of 

^l  m  3  thcni 
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^stc  ▼.  KsAVm.  th^m  pot  in  tbeir  fcTcrai  anfwers  and  exanunations  to  th{: 
interrogatories. 

And,  in  regard  the  plaintiff  is  by  his  prcfent  bill  fetking  tbe 
fame  reHef  and  difcovery  as  he  fought  by  his  fonner  bill} 
and  as  is  already  provided  for  him  by  the  xiecree,  according 
to  the  ufage  of  this  court  in  c:ires  of  this  nature,  the  defend- 
ants do  therefore  plead  the  former  bill,  anfwers,  decree,  faV. 
in  bar  to  fo  much,  and  fuch  part  of  the  plaintiff's  bill  as  afore- 
said. 

Mr.  Traey  Aiiytit^  in  fupport  of  the  defendant's  plea,  faid, 
that  the  fccond  bill  muft  either  be  brought  for  vexation  mere* 
Jy,  or  proceed  from  ignorance,  and  want  of  knowing  the  pnc*  | 
tice  of  this  court }  for  he  apprehended  there  was  a  materol 
difference  between  the  decrees  of  the  Exchequer  for  an  accoant 
pf  tithes,  and  the  decrees  of  this  court,  that  there  they  are  di- 
rected to  the  time  of  filing  the  bill  only,  but  here  to  the  tinccf 
the  Mailer's  report. 

That  Lord  Chancellor  fcemcd  to  be  of  this  opinion  in  rk 
.cafe  of  the  Archhijbop  of  York  verfus  &ir  Miles  Stapleion  otd 
plherSy  February  21  i  1740(1)*  **  That  was  a  bill  brought  for 
**  an  account  of  tithes,  and  to  cftablilh  the  cuftom  of  IctiiBf 
•'out  corn  in  flacks;  his  Lorcifiiip  dire£lcd  an  iffuc  to  irf 
•<  the  cuflom,  and  faid,  though  it  will  be  time  enough  to 
••  fcarch  for  precedents  as  to  the  manner  of  direfting  ie 
"  accoynt,  when  the  caufe  comes  back  after  trial,  yet  k 
•*  took  the  difference  between  the  courfc  of  proceeding  in 
**  tiic  court  of  Chancery,  and  the  court  of  Exchequer,  to  k 
"  this,  that  there  they  direft  an  account  of  tithes  no  further 
•*  th^n  the  bringing  of  the  bill,  but  here  the  rule  of  the  cowt 
•*  in  general  is,  where  an  account  of  tithes  is  decreed,  that 
**  it  {hall  be  carried  down  even  to  the  time  of  the  Mailer's 
•*  report,  and  not  to  the  filing  of  the  bill  only." 

Mr,  Traty  Aikyns  obfervcd  further,  that  the  rule   is  the  fame 
.  -     in  fimiiar  cafes,  where  the  account  is  to  be  taken,  and  that  in 

•  ^  ^9^  J  ,ihe  C2ii't  o[  Bul/lroJe  ycx[\i^  Bradley  {2)i  Mtctaelmai  tcimy  r.^li 
Lord  Chancellor  was  pleafed  to  fay,  «*  It  is  the  conflant  praciicc 
**  of  the  court,  in  decrees  againft  a  mortgagee  upon  a  bi'l 
•*  for  redemption,  or  againfl  an  executor  to  account,  to  direcJ 
"  it  without  future  words  j  and  yet  if  the  perfon  decreed  to 
•*  account,  receive  any  thing  fubfequcnt  to  the  decree,  it  is 
•'  inquirable  before  the  Mafter  equally  withfums  received  btforp 
Vthedecre." 

That  if  this  be  the  pra.ftlcc,  the  plaintiff,  by  the  decree  In 
the  firil  caule,  may,  carry  the  account  full  as  far  under  the  firll 
fuit,  as  he  can  under  the  fecond,  and  confcqucntly  the  laft  ^ 
multiplying  fuits  unnccefiaiily,  whhout  any  advantage  to  the 
.plaintiff,  or  anfwering  any  end,  but  what  he  has  alitady,cr 
jttiight  have  obtained  under  the  former  decree* 

Mr.  Baron  Clarke 

|[i)  Jnte  2  vol.  136.  S.  C.      (a)  ^/r  58*.  S.  C. 
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he  defendant's  pica  of  a  former  fuit  depending  for  the  fame  Bxtt  v.  Read. 
er  ough:  to  be  allowed  ( 1 ),  or  otherwife  the  defendant  may 
Mt  to  double  expence,  and  double  vexation,  as  pofTibly  if  the 
\A  caufe  was  to  proceed,  the  decree  may  be  different  from 
Iccree  in  the  former  fuit. 

5  to  the  difference  in  praftice  between  the  two  courts^  the  ^«='^«  f<»  a^- 
lequer  and  Chancery,  it  is   undoubtedly  fuch  as  has  been  the  court  of* 
ed  on  by  the  defendant's  counfcl  (2),  and  in  decrees  for  ac-  Chancery  arc ge- 
t  of  tithes  in  the  court  of  Chancery,  they  are  not  drawn  up  for'^i'/t^i^t^are^ 
tnxly  from  decrees  to  account  in  other  matters,  but  are  jp;e-  due,    wichouf 
,  to  account  for  all  tithes  that  are  due,  without  fpecifying  fp«c*«fy">ng  ^r 
larticular  time  charged  in  die  bill,  or  limiting  the  account  to  Sr'iimiting  the 
rcrtain  determinate  time.  account toa  cer- 

id,  as  according  to   the    pra£Hce  of  this  court,  an  account  ^"  determiiutc 
thes  may   be   carried  on    as  long  as  the  fuit  is  depending 
:en  the  parties  ;  it  would  be  vexatious  if  the  plaintiff  ihould 
lowed  to   proceed  in  a  fecond  bill  for  the  fame  individual 

*,  I  ought  therefore  to  allow  the  plea  as  to  the  particular 
I  of  time  covered  by  it  the  18th  oi  Aprils  I74^>  the  time 

the  caufe  wa«  heard  and  decree  made  :  and  it  was  allowed 
iingly. 

nje  Mitfor-Vs  PkafiingSy  197.  an  appeal  from  the  court  ofexehcfuir^  it 

So  CarUton  v.  Bri^ht^will,  2  PJf^.  was  ordered  that   the   tithes   (hould  be 

4rcbh:Jh*p  of  York  v.  Stapleton^  ante  continued  to  be  paid  in  future.  I  Br^,  F. 

136.    But  in  the  cafe  o^  Nfivt  v.  C\  157.  i  Eq.  Ab,  ^66,  fi.  3.  S.  C. 

itlu/i  in  the  Houfe  of  Lords,  upon 


ley  verfus  PoweU^  December  18,  1747.     The  lajl  Seal  hefire     Cafe  230. 
Chrifimas* 

C  593  ] 

Commiuion  to  examine   witneffes  in  the  caufe  iffued  in  jf  a  comniiffioa 
Attgujl^  was  executed  in  September.,  and  continued  till  the  bs  taken  out  in 
^iOcloher\  an  application  was  made  by  the  defendant  the  tulnc^t^'certa!?^ 
ling  of  Michaelmas  term,   for  a  new  commiflion,  which  return,  it  doei 
>ffered    to    hnn    by    the  plaintiff  on  terms,  but  was  re-  J^^  "P''^«^  ^J« 

•  following  terxn^ 

but  may    be 
ccndnucil  In  execution  the  V'ho)<   of  the  next  term,  to  ;h«  laft  return, 

1  now  the  defendant  having  hin  by  till   the  laft  fcal  after^^.  /f^r^^.^-  /J^^ 
tlmas   term,  and   after  the  caufe  is  fet  down   to  be  heard,    .       r  ^j 

that  a  new  comrniffion  may  be  granted,  and  that  he  may^  ^^^*^^f-     - 
ibcrry  to  exhibit  interrogatories,  and  that  publication  may/i^/t  >«r  •^t^*^-*^'^^^ 
irged  to  fix  weeks,  /  ^/^c/^^'^'X 

ID  Chancellor, 

fi  willing  to  let  the  defendant  have  an  opportunity  of  ex^ 
ig,  that  there  may  be  no  imputation  of  hardlhip. 
i  fworn  by  the  defendant's  affidavits,  that  the  commif^v 
as  clofed  without  Mattfell  Powell^  or  his  folicitor  knowing 

M  m  4  By 
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BABNiLtT  V.       By  the  rule  of  the  courts  the  plaintiff  is  firft  intidedtofiie 

PowtLt.      ^yj  jj^^  commiffion,  and  if  the  defendant  has  an  opportunity  of 

examining  his  vitnefles,  he  h  not  intitled  to  a  new  comxniffionj 

indeed,  if  the  plaintiff  negle£ls  to  fue  it  out,  it  may  bedo&ca 

parte  dffendentii. 

The  evidence  of  the  defendant  does  not  come  up  to  his  bdng 
hindered  in  examining  his  witneiTes ;  but,  however,  I  am  in- 
cliner,  as  far  as  I  can,  wichout  niauifeft  injuftice,  to  let  in  tk 
'defendant  to  examine  witneflcs. 

'Hie  plaintiff's  commiflioners  were  under  a  miftake  in  clofing 
tlie  examination  the  23d  of  O^hber,  for  if  a  connniffion  in 
England  be  taken  out  in  the  vapation,  and  has  not  a  cotals 
return,  but  on\yfme  dilattGne^  it  docs  not  expire  the  firft  day  of 
tTic  following  term,  but  may  be  continued  in  execution  the  whole 
cf  the  next^term  to  the  laft  return,  and  the  defendant  (bool) 
have  applied  to  have  enlarged  publication  till  the  bft  day  of  the 
term ;  but  notwithflanding  his  Lordfhip  directed  a  new  ccnw 
mifTion  to  be  returned  by  the  laft  day  of  Hilary  term,  and  pobB* 
cation  Enlarged  to  the  firilfeal  after  th;it  term. 

The  riexc  matter  is.  whether  the  defendant  may  be  at  liberty 
to  exhibit  new  interrogatories, 
r  tr^B  It  is  very  dangerous  to  fuller  a.'^dltional  interrogatories  to 
After  iJ^SS-  majve  out  new  circurijftances  after  the  depofeiions  have  betti 
fiiiotfuhavebeeo  feeu  uudcr  the  former  comniifljon  ;  and  the  court,  befides,  ex- 
icen  under  a  pcfls  all  the  defendants  fliould  join  in  the  application  for  new 
fiJ"*thrrourt*  interrogatories  ;  aifid  therefore  all  the  order  I  lliail  make  in  the 
will  not  futfcr  prcfent  cafe  is,  that  the  defendant  Powell  be  at  hbcrty  toci- 
•'iditunal  laccr-  j^jj^jj  additional  intcrrcgatovifs  to  the  competency  or  acdii 
eihibiud  under  Only  of  Sir  Humphrey  Hcivarth  a^rc?,dy  examined  for  the  piaii)- 
ancwone,  but  tlt%  and  alfo  to  pTovc  exhibits,  and  likewife  to  be  at  liberty  to 
fcrdj"It*u^^Thr"  crofs-t'xamine  Sir  Uumphrry  Ho^oarihy  but  not  to  examine  aaf 
liroving  cxhibhs  new  wiincircs  ^  I  ). 

And    crof*    ix:- 
oiain^  apcrfda  already  ezaorincd  for  :he  plalntifT,  but  notxa  examine  any  new  witaefleSw 

(1)  Reg.  Lib,  A.  174;.  foL  69. 
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l*^"'-^*     A     Commiflion  of  fccjueft ration  iflued   in    1728,  againftt!* 
r/iV"u    *  %   clcfA:ndan:,  for  want  of  an   anfwer ;  Mr.  Vaii^hsn^  wii3 


Whcreafe^u'f- 
tratio:i  iirue» 

faihwich  iKc      was  employed    in  the  caufe  as  folicitor  for  the  plain tilT,  inadc 
death  of  the      jj|j^  ^^^^  J^^  commiiTioncr,  who  now  applies  by  petition  to  the 

pcrfoni  batirtor  .  ^>  ^    ,  '        r        ,  <•      -  n-    ^  i  •       i^  •     r       ...  i 

Bon-per^rmancs  coiirt  fof  aa  drder  upon  the  plamtid,  to  pay  him  his  tecs  as  i 

Dfa  decree,  the     fcoucdrator. 

^ttl.        LoRnCH.KC.u,on. 

acicQDine  ii.  It  dtxrs  not  ip|xar  he  Itis  made  any  demand  m  19  years,  u.o 

- .      '  the  perloa  ag^inll  whom  the  fequeftraiion  ifiucd  died  as  long  ago 

as  I  734;  ncithcv  does  it  apptar  what  goods  were  fcqueftere^i  "fif 

ha»   any  recuni  ever  been  madc^  during  all  this  time,  oi^f^^^ 


'y»j 
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queftered,  and  though  he  delivered  over  the  goods  in  1739^    ^Awsiirt  v. 
dc  no  demand.  ***^* 

\\c  plaintitF  (hould  ever  call  for  an  account  of  the  goods 
kcred,  then  the  petitioner  might  fet  off  for  his  fees,  pro« 
he  has  made  a  return  from  time  to  time  of  what  he 
:i  zed  under    the    fequeft ration :    the    petition    was  dif«> 

S,  His  Lordfhip  faid  a  fcque(lration,that  iiTues  as  a  mefne 
s  of  the  court,  falls  with  the  death  of  the  perfon,  but 
:  it  itTues  for  non-performance  of  a  decree^  tlie  death  of  the 
does  not  determine  it  (i). 

Se6  vide  Bli-hv.  Earl  of  Darnliy,      /V^    182.    If^itt  V.    HayvMiJ,   t   Fif^ 
IV,  622.   H'hararn  v.  Brougbton,  1       464^. 


Swi//A  verfus  Wllmer  and  cthirs^  December  12^  ^747»  Cafe  a3«, 

f  S9S  J 

[  the  month  of  April  laft,  at  the  inftancc  of  Alexander  Smithy  Mw  ongliul 
he  defendants  uiislerwrote  the  fum  of  100/.  on  the  gooili  JllJd^j  the  fcal of 
:  loadcn  on  board  the  Gbent  Piicket,  on  a  voyage  from  Dort  this  court,  iKey 
ondofif  and  in  the  voyage  (he  foundered,  and  funk  with  all  ^*'!J^?^  J^ 
cargo;  the  defendants  believing  the  fhip  was  unfairly  loll,  ihcLaveof  d» 
fed  to  pay  the  fum  infured ;  whereupon   Mr.  Cracrajftj  at-  wifitor  by  the 
cy  for  Smith,  ciufwH    eleven  fpccial  original  writs  to  ilTue  Sl*y"".^d\ht!i'" 
of  Chancery  againft  the  d'jfcnJanrs,  rfturn;\ble  in  the  court   refealed}  ihe 
king's  Bench,  and  having    fued  out   the    fame  number  of  defendant jppiiei 
fjfes  ad  rcfporJendumy  returnable  in  Mlcharlmas  term,  held  wriwS^'tccoiwic 
defendants  to  fpecial  bail  thereon,  and  on  the   loih  ot  No-  of  mc  rafurcs 
i/r  delivered  three  declarations    againft  the  defendants,  and  |J***^  ^^  ^'^ 
anded  picas ;  and  on  the    1 6th  of  November  the  defendant's  Scaled :  yft  tte 
rncy  having  demanded  oyer,  and  a  copy  of  the  feveral  origi-  n'ifl^^es  wm 

•^rits,  L/7//0/,  who  is  clerk  to   Cracrafi^  brought  to   their  J^^^*  w"i!'w« 
niey  on  the  20th  of  NcMembtr  the  three  originals,  and  co-  iofuferjtde  tban^ 

thereof,  who  difcovered  they  had  been  altered   in  feveral  *fjl-f^'a*fy  «  'A« 
cs  after  they    hud   pafled   the  fcal   of  this  court ;  for  upon  ^Ji'^rZ it  tTlt 
^lining  the  copies  with  the  writs,  he  found  there  were  fcve-  tbt c.u,fiif  tbiir 
interlineation?,   rafurcs    and  wiitings  upon   rafures* newly  #^<» '••''| w^* 
'C  in  the  writs   themfelves  ;  and   the  defendants  apprehend-  gu.hy  a mifhkn 
that  the  alterations  were  made  by  Lilliot  under  the  direction  in  making  cut  tkt 
"^ramifi.  applied    by   petition  to  the   court,  that  the  feveral  'f'^"'f/  y'^.*^ 
inal  writs  maybe   brought  here  lor   Lord  Chancellor  s  m-  d^  dirtS  ttt 
iion,  to  make  fuch  order  as  he  Ihould  think  proper,  and  /^'w^i/T'  *''«''- 

they  might  have  their  coils  they  have  been  put  to  on  this  IZbt/^b^tLt 

>Unt.  miftakei  d^  ntt 

t  appeared  by   the   affidavit  of  Lilliot^  that  x\\rtQ  pracipes^  apffrbtfuhfl.iui 
'Cable  to  the  declarations  delivered  to  the  defendant's  attorney,  ^^  '^'^  '    ^y 
'c  left  with  Mr.  Buxton  the  curfitor,  in  order  for  him  to  make  y^^  '^  -^^^^ 
the  original  v.riis  conformable  thereto,  and  that  Lilliot  af-*^  ^f^AyjjJcC\^ 
*ards  wen;  to  5.J*^.  Ri:hard  Fhyn\  who  afts  as  deputy  phi-      ^^^    ^ 

lazcr   -^^<^-^^ 
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5mith  v.      lazer  of  the  court  of  King's  Bench,  and  aftcd  him  for  them,  wIk) 
iLMEft.      delivered  them  to  him,  and  told  him  that  Mr.  Buxien  had  not 
^r-  /;  .r,-^  •     time  to  examine  the  writs,  and  that  if  there  were  any  miftakcs 

Hf.^^^-  ^i-^-^"**^  jji  any  of  them,  that  Lilli$t  himfelf  might  alter  and  make  ihcm 
/j}/^  ^^^^.^./J^greeaWe  to  the  precipes  \  that  upon  comparing  and  examining 
' — —  ^"  them  with  the  drafts   of  the   declarations,  he  found  fcrcral 

xnidakes,  and  particularly  in  fcveral  places  where  the  policy  of  in- 
furance  was  recited,  fome  words  were  contracted,  and  wrote  (hort, 
which  were  written  at  length  both  in  the  declarations  and  pr^dpfj\ 
and  admits  he  did,  by  the  permiffion  and  dlre£lion  of  Floyer^  make 
ftveral  alterations  in  the  writs,  in  order  to  make  them  agreeable  to 
the  precipes ^  before  oyer  andxipies  thereof  were  delivered  toikedt' 
fendanfs  attorney  \  but  there  being  fome  few  miflakes  overlooked  af- 
ter fuch  alterations  made,  when  the  original  writs  were  read  over 
[  19^  ]     withthe  copies,  (delivered  to  defendant's  attorney) he  rcdlificdtlic 
fame  after  cy^r,  and    copies   delivered,  on  the  day  they  were  fo 
delivered ;  and  that  the    miflakes  were   intirely  owing  to  the 
curfitor's  clerk  who  ingroflcd   the  writjt  without  examining  the 
fame  with  the  preecipes^  and  that  Lillioti  after  he  had  made  ail 
the  alterations  in  the  original  writs,  went  on  the  aoth  of  No^ 
veinher  to  Mr.  Buxton  the  curfitor,  and  acquainted  him  with  it, 
who  approved  of  it,  and  the  writs,  were  on  that  day  left  vith 
the  curfitor   to  be   refcalcd,  and  were  accordingly  rcfeakd  the 
next  day,  and  are  new  agreeable  to  the  declarations  and  to  the  pre- 
cipes left  with  the  curfttor^  and   that  this  was  the   true    and  only 
reafon  why  he  altered  the  famc^  and  that  there  is  no  alteration  ia 
the  return  thereof. 
Lord  Chancellor, 
Whcr<?  an  orJgi-       \  have  great  doubt  whether  I  can  properly  enter  into  Aii 
fror^hcncc*^and  "^^^'cr,  for  though  where  an  original  writiifues  out  of  this  court, 
is  altered,  thii    and  is  altered  and  era  fed,  I  might  before  the  return,  and  while  it 
courc  before  th    \^  ,„  tranftttu  have  the  cognifancc,  yet  after  it  is  returned,  it  is  a 

return  have  the  .    "V   i^     i  ' 

cognirincc  i        record  of  the  law  court. 

doubtful  if  they      Mr.  Attorney  General,  counfel  for  the  petitionert,  cited  the 

* cafe  of  the  Weavers*  Company  qui  tarn  vtrfus  Haywardy  June  12, 

1746(1},  which  was  a  profecution  on  the  Callicp  A6^,  and 
held  there,  that  altering  the  original  writ  after  it  had  been  fealcd, 
was  dtftroying  tlie  writ,  and  it  was  ordered  to  be  fuperfeded  with 
cofts. 

In  the  prefent  cafe  the  writ  was  altered  after  the  return,  and 
refealcd  alter  oyer  had  been  prayed* 

The  copies  of  the  writs  were  given  to  the  petitioner's  attor- 
ney by  the  plaintiffs  as  they  flood  originally,  'and  thereupon  the 
defendants  made  application  to  Mr.  Juftice  Wright  to  make  the 
declarations  agreeable  to  the  original  writs,  and  afterwards  for 
the  like  purpofe  to  the  court  of  King's  Bench,  who  refufcd  to  do 
any  thing  in  it,  as  it  was  a  matier  for  the  animadverfion  of  this 
court. 

The  prefent  application  therefore  is  to  your  Lordfliip,  to  fo- 
perfcdc  t}ie  writs  on  account  of  the  rafure ;»  apd  alterations  made 

(i)^/f/^.62.S.Q. 


have  ^fcer  the 
return. 


in  the  Time  of  Lord  Chancellor  Hardmticke.  596 

in  them  afrcr  their  being  fcaled,  and  the  qiTcfticn  is,  whether  Smith  ▼. 
the  plaintiff's  attorney  can  alter  it,  or  if  it  is  not  a  fort  of  fur-  Wxlm**. 
gcry  upon  the  great  fcal,  for  tlic  former  writs  had  been  made 
ufe  of,  returned  by  the  flieriff,  and  declarations  delivered  pur- 
fuant  to  them,  and  as  there  are  no  double  (lamps  upon  them, 
fall  exatily  within  the  cafe  of  the  Weavers*  Company  verfus  Hay 
nvard^  for  it  is  plainly  a  fraud  upon  the  (lamp  aft  ;  they  have 
befides  not  only  rafed  (hem  once  to  make  them  tally  with  the 
declaration,  but  amended  tlicm  a  fecond  time,  and  all  the  al- 
terations are  before  the  refealing. 

Mr.  Ccx  of  the  fame  fide  laid,  after  ufe  has  been  made  of      [  597  ] 
a  writ,  it  is   a  record  of  the  court,  and  cannot  be  varied  or 
altered. 

Mr.  Bro^vrtj  counfcl  for  the  plaintiff  at  law,  faid,  it  is  very 
well  known  that  where  fpecial  capiajfes  are  fued  out,  the  ori- 
ginals are  not  taken  out  till  fome  time  afterwards ;  the  pracipes 
have  never  been  altered,  but  only  the  originals  made  agreeable 
to  them,  and  though  the  defendants  put  in  a  (ham  plea  at 
fird,  they  have  retraced  it,  and  have  pleaded  the  general  ilTue 
fince. 

It  IS  infilled  the  writs  ought  to  be  fuperfeded,  becaufe  they 
had  been  altered  after  they  had  idued  from  the  great  feal ;  now 
nothing  is  more  frequent  than  altering  writs  in  things  which  are 
t^ot  material ;  and  the  revenue  is  not  at  all  defrauded,  becaufe 
it  is  the  copiajpis  only  that  are  (lamped  ;  the  cafe  cited  there- 
fore did'ers  from  the  prefeiit,  becaufe  here  the  revenue  cannot  . 
fuffer. 

Any  alterations  that  vary  the  tefte^  or  the  reium^  or  the  fuh^ 
Jlntict  cf  the  ivrit,  arc  not  allowable  •,  but  an  alteration  may  be 
made  in  immaterial  parts,  becaufe  that  does  not  vary  ic  in  fub- 
(Unce. 

In  the  Weavers*  Company  verfus  Hayivard^  the  alteration  was 
thus ;  the  attorney  who  took  out  the  writ,  left  the  old  teite,  and 
iniarged  the  return,  which  gave  a  new  caufe  of  aclion,  and  that 
^'^c  court  wouhl  not  endure ;  here  nothing  more  has  been  done 
***3n  only  rc£lifying  fome  verbal  miftakcs,  owing  to  the  negligence 
®f  the  carfitor'b  clerk. 

The  originals  are  confidered  merely  as  things  of  form,  for 
^^y  have  been  taken  cut  even  after  a  warrant  for  entering 
^P  of  judgment,  and  the  return  of  them  is  indorfcd  by  the  at- 
^)rn^y  as  J  ihinc:  of  courfc,  and  never  come  into  the  hands  of 

^^   is  faid  the  defendants  might  have  taken  advantage  of  it  by 

Pj5^ cling  in  abatement ;  but  if  they  had,  the  court  would  have 

.  *^cdihep1ainti(Fin  rciSifying  thefe  variances  between  the  ori- 

P^*^Is  and  the  capiajfcs  ;  but  as  the  defendants  have  pleaded  now 

general  iffuc,  they  (liall  not  be  allowed  to  take  advantage  of  a 

"*^^c  raidake  in  for«i  to  fuperfede  a  writ. 

-^^r.  Buxton  and  Air.  Whitehead,  two  of  the  curfitors  attending, 
^^€i  Chnnallor  alked  them,  what  tlie  practice  of  the  office  is, 
^*^Qie  there  arc  original  writs. 
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Smtys  v.  ^f^  BuxtM  faid  in  things  that  are  not  material,  as  drrks  'k 

^*^**"      liable  to  miftakcs,  they  have  in  an  hundred  inilances  dircclcc  he 
atorney's  clerk  to  fet  it  right. 
Lord  Chancellor, 
[558]  Suppofe  an  original  writ  is  made  out  to  warrant  a  fpccial  cafiai^ 

and  the  attorney's  clerk  has  altered  the  oripnal  writ  to  nnU  it 
conformable  to  the  pr^cipe^  has  this  been  jtiitified  ? 

Nr.  WbtUbead  fald.  he  always  apprehended  that  in  litcnl 
miftakesy  and  even  where  a  word  has  been  left  out,  it  has  been 
ufual  to  fupply  it,  and  refeal  it. 

In  the  prcfent  cafe  the  word  enure  was  altered  to  endure^  and 
tho  word  dtiainmeNt  to  deUrminatus. 
Lord  Chancellor. 

The  precipe  left  with  the  filazer,  is  the  warrant  to  the  car- 
Ctor  to  make  out  the  original,  for  the  fr.tcipe  is  tranfmittcd 
by  him  to  the.  curfitor,  and  in  the  notion  of  law  precede 
the  eapiaSf  though  in  practice  it  is  not  made  opt  till  aficr* 
wards. 

When  this  application  was  firft  made  to  me,  I  apprehended 
it  had  been   an  extraordinary  behaviour  in,  the  plaintiiF  and  his 
attorney,  anvl  that  they  had  taken  upon  them  to  alter  an  origi- 
nal writ,  without  bringing  it  to  be  refeaied. 
K«  »effo«  tftfr      That  would  have    been    unv/arrantablc,    for   no  body  after 
in  original  s^rit  fearing  Can  alter  it   without  bringing  it  to  be  refeaied,  or  if  it 
isffaledcan*l:er  jg  fy^j^  ^  miftake  as  is  warranted  to  be  amended  by  the  curfiicr, 
jpglt  to  be"«^'  y^^  ^^  (hou!d  be  brought  to  be  refeaied. 
<&aed«  But  at  the  hearing  it  turns  out  not  to  be  an  alteration  by  tiK 

attorney    himfclf,    but  by  the  curfitor,    and  tlie  v.'.iic  feut  bf 
him  to  be  refeaied. 

The  qucflion  is,  whether  this  is   irreguUir  or  not ;  a  great 

m::ny  confiderutions  arife,  and  fomc  of  a    pretty   nice  nature: 

Firll,  Whether  it  is  in  the  power  of  this  court  now  to  fupcrkcic 

the  writs. 

.  If  the  writs  had  been  altere*!  after  the  return  was  out,  and 

ed  af.erthe  re-  procefs  had  iducd  upon  them,  and  fiitd  in  the  court  of  King's 

fcrnisru',and    Bench  Without  h.ivin^  them   refsaled,  I  (hould  iu}t  have  msd- 

pr'>c  f>  iihi«a       II    J     '  \^  them,  but  it  would  havi  been  under  the  cocnifanccof 

u^>oi  cnem  ana  i-ii  r«i  -ni  *^i 

fiiwiinrhecotfrt  that  court,  who  might  have  itt  right  a  miltake  where  there  was 
oiKing'i  Bench  ^^    efFaciii^  of  au    original,    and    rcilored    the  ^jrrits  as  ihcf 

vi'hou  having  i_   r 

.u»mrttV.led,it  We«  befoK. 

is  under  the  ,  » .  . 

cocoifince  of  ihe  judges  therC)  and  C«us  court  will  not  meddle  with  theiif* 

Or'tiMl  writ!  '^'^^  fecond  confideration  will  be,  what  is  the  nature  and  fooru 
were  at  Tuft  dation  of  original  writs?  To  be  fure  they  were  commifliondro 
commiflional  to  ^;ourts  of  common  law,  for  without  an  original  none  of  thefe 
common  hw,  ccuris  had  a  comniiflion  to  hold  plea;  and  a  judgment  whcrt 
tor  wirhcut  an  there  is  HO  original  is  void,  unlefs  by  rcafon  of  privilege ;  as 
thifil^ccur^shad  ^"  ^'^*^  ^'"^'^  ^^  King's  Btnch,  where  tlie  defendant  is  brought 
ary  pr.wer  to     therc  by  hxWol  Afiddlejcx^  then  he  is  in  the  cuilody  of  themarfhal) 

hoid  a  pl~a  and  ^ 

a  j  uJgrucnt  where  there    there    was    no   original  was  void }    and  all  \h%  jaiiidtdi^n  the  cwrti  of 

•o.muoii  law  ha\e  n^w  Is  upvn  a  prcfuxnpiioa  of  privile^v. 

an4 
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id  a  pTifoncr  to  the  court  at  the  time,  and  confequrently  they       St^iitii  ▼. 
JVC  a  privUcge  to  retain  him  in  that  court.  mi** 

In  the  Common  Pleas  they  proceed  in  tlic  nature  of  a  declara- 

on  ^v  the  by. 

Ill  ihc  court  of  Exchequer  they  proceed  upon  a  fuppoGtion, 
^j'  defendiut  is  debitor  Djtnim  Regis^  fo  that  the  jurifdidio  1  the 
our  N  of  common  law  have,  is  upon  a  prefumption  of  privilege, 
nl-fi  it  is  by  oriijiiv.il  writ. 

Wh'ie  the  pu'ty  prot  eds  upon  a  fpecial  coptasy  and  takes  out  Though mjodg- 
norijiin«l  A'rit  to  warrant  it,  the  plaintiff  has  this  benefit,  that  fr.en: of  Uw  the 
icIffrMidinu  nuill  plead  without  imparlance  :  but  all  this  is  va-  p:'fJdco^ taken 
icd  hy  nraclice  and  modern  ufai^e;   for  though  t\e  fpecial  capias  ouibctorethe 

founded  on  the  orijin.d,  and   fuppjfes  an  ori^rinal  taken  out  ^^^wj,  yet  where 
ric  5    yet  it  is  othcrwile  in  practice  j  and  where  tliey  proceed  up-  ©i  tained  a  ver- 
1   a   /://;/.'//    in  the    court  of  King's  Bench,  or   claufum  fregit  d.a  he  need  not 

the    court    of  Common  Picas,  they  will  commit  an   atior-  [jJJeft^^^ej^ 
T  lor  praying  cycr  d  an  original  j  and  where  the  plaintiff  obtains  jeofailicmrt  the 
verdict,  he  need  not  fuw  out  an  original,  for  the  ftatutes  of  wane  01  It. 
-i'lils  cure  tl^e  want  of  it ;  and  yet  in  judgment  of  law  the  ori- 
iW  is  fappolcd  to  bj  taken  out  btfore  the  capias* 
I  only  mention  this,  tolhewhowby  the  modern  practice  it  is 
^^^'11    into  more  matter  of  foim. 

^l»e  complaint  before  me  is,  that  this  original  after  it  had  if- 
-^'i  under  the  feai  of  the  court  has  been  altered  and  amended, 
^  tlicn  refcalcd,  which  it  is  infifted  ought  not  to  have  been 

The  curfitors,  Mr.  Buxton  and  Mr.  TVhitehcadj  have  certified 
I  Court  that  it  is  the  courfe  of  their  oflicc,  whenever  a  curfitor's 
icrk  Ts  guilty  of  a  miftake.in  making  out  tl:e  original  variant 
^^^^  tic prac-pcy  (which  is  tlic  curfitor's  warrant  for  the  ori- 
Jvtial),  on  h-  plainiid's  attorney  (liswing  tlic  miftakes,  to  di- 
r<icl  them  to  be  let  right,  if  they  are  only  literal  or  verbal  mif- 
Ukes,  without  alTcc^ing  the  fubllar.ce  of  the  writ. 

This  is  a  very  reafon.ible  alteration,  for  it  is  not  the  miftake 
of  the  party,  but  vitram  clerici ;  if  the  alteration  were  to  vary  [  6o*  ] 
it  iu  fubilance,  that  would  not  be  juftiijcd  ;  but  if  I  was  to  alter 
this  pradice  in  the  oince,  the  pKiintifF  mull  make  a  motion  to 
amend  the  writs,  (for  undo-:!)tv:ciiy  they  arc  amendable)  and 
then  there  is  no  odcafion  tj  rcfcal  them,  for  this  court  can  cer» 
tainly  alter  writs  iiiuiu^  nom  lience  ;  but  where  the  olTicer  al- 
ters ir,  it  is  neccij'ary  to  have  tlie  ratification  of  the  court  by  re- 
fealing  it. 

As  it  would  put  the  parties  to  a  ^reat  c^pcnce  to  alter  it,  I 
Jiall  not  fct  afidc  the  priiclice  of  the  curfj^or's  ofHce,  provided 
:hey  do  no:  cxercife  this  power  any  further  than  ihey  have  hither- 
to  done. 

It  has  been  f.iid,  this  o'.ight  not  to  be  done  after  t!ic  writs 
^rc  made  uft  of",  tlic  ufc  tliar  Ins  brjn  v:yi(\.:  of  them  in  thii 
csfe  is,  the  writs  axe  rctiirn'jJ,  and  oyr  ddivercd  to  defendant's 
attorney. 

It 
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Smith  ▼•  It  is  m^nifeft  this  return  is  mere  form,  for  thougb  nait  in 

WiLMiB.      ^^  (hcriff's  name,  it  never  goes  to  him,  but  is  indorfed  by  the 

Ac  o/uuTi  i«      attorney  for  the  plaintiff,  ibat  there  is  nothitig  in  our  tmHwi  hj 

jner^  form,  for  nvhtcb  the  defendant  can  be  attached. 

though  made  in 

the  Aeiitf  *s  name,  it  ncTcr  goft  to  him,  but  indorfed  by  the  pUintiff'*«  attorney,  **  there  k  aadilai 

lAour  bailiwick  by  which  the  defendant  can  be  acuch:d.** 

Whether  true  or  falfe,  the  defendant  cannot  be  hurt  by  it; 
which  (hews  thefe  things^  are  gone  into  mere  matter  of  form, 
and  therefore  this  will  not  prevent  the  curfitor  from  making  thcfc 
alterations. 

It  is  juft  as  much  a  form  as  the  curfitor's  tndorCng  on  the  vrit 

pledges  to pr^fecute \  the  next  confideration  is,  as  to  giving^; 

this  is  a  tranfa^lion  which  paiTes  in  the  court  of  King's  Bench, 

and  therefore  the  curfitor's  can  know  nothing  of  it. 

IfafterfffrrgWeD      Suppofc  after  oyer  given  the  plaintiff  had  come  to  this  court 

the  plaintiff  had  and  (hcwu  a  Variance  between  the  writ  ai^d  pracipe^  the  court 

^"*^  '"!?&''     ^o^W  have  diredled  it  to  be  fet  right,  therefore  this  is  not  fuch 

TTari'ance  bc^    ^  ufc  of  the  writ  as  thc  law  calls  making  ufe  of  it ;  what  the  law 

twcen  thc  writ    confidcrs  as  a  ufc  of  it  is,  a  fervice  of  the  copy  of  thc  writ  on  thc 

and^r^.f/..,th«  ^^f^^^^^.     jq  appear;    which  was   done  in   the  cafe  of  thc 

OMrtwouKi  mve  .V.  r         tt  ft  y*' 

oircdcd  it  to  be  IVeavers   Company  verlus  Jittyward ;  thc  prelent  is  not  any  fuch 
fct  ri^ht.  ufc  of  tho  writ  at  law. 

I  will  confider  the  precedent  next,  the  Jf^eaven^  Company  vcr- 
fus  Hnywardm 

What  induced  me  to  fupcrfcde  thc  writ  there  was,  Firft,  That 
it  ought  to  have  been  ftamped,  for  it  had  been  altered  in  the  re- 
turn without  being  (lamped  anew  ;  and  if  once  it  has  been  made 
ufe  of,  the  adt  of  parliament  relating  to  the  ftamps  requires 
it  to  be  new  ftamped,  or  other  wife  it  cannot  be  refeahrd. 
t  001  J  Secondly,  It  was  a  popular  aO ion  by  a  common  informer  on 
the  CaLico  Ad,  and  the  time  limited  for  bringing  the  a£lion  upon 
the  ftatute  had  been  expired ;  and  as  thc  aheration  of  the  writ 
was  erroneous,  and  could  not  be  fcrvcd  again,  becaufe  the  return 
was  out,  they  therefore  rcfcalcd  the  writ  but  let  the  old  ttlle 
Hand,  (that  being  within  the  time  limited  by  thc  Ratute),  fo  that 
it  was  a  fcheme  and  contrivance  merely  to  carry  on  the  profecu- 
tion  after  the  time  was  expired. 

In  thc  prcfeiit  cafe  there  is  no  ground  to  fupcrfede  the  writs, 
and  therefore  all  I  could  do  would  be  to  reftorc  them  as  they  were 
before. 

It  has  been  objected,  they  are  fo  fixed  by  giving  cyer^  that  I 
ought  not  to  rcilore  th-cm ;  but  fuppofe  I  fliould  determine  tkc 
curfitor  has  done  wrong,  and  alter  tliem,  if  the  plaintiff  was 
afterwards  to  move  me  to  fet  th.'m  right,  I  am  bound  to  do  it, 
for  it  is  merely  9  vitiutn  clerici^  and  the  party  is  not  to  be  hurt 
by  it. 

What  a  circuity  is  this,  that  I  fliould  corrcft  the  curfitor^  in 
order  to  bring  on  a  motion  of  the  party  to  amend  the  writs. 

The  i>ext  confideration  is,  what  thc  defendants  have  done  to 
wave  this  irregularity ;  and  they  certainly  have  gone  a  gocd  way 
towards  it. 
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'  our  was  on  the  i6th  of  November,  fo  that  the  defendant's       Smith  v. 

cy  faw  at  that ,  time  the  variance  between  the  original  and 

ition,  therefore   he  Ihould  have  pleaded   the  variatices  in  '^*  defendaoyt 

.    \       irii  11*^1  .1  /r  attorney  ihould 

nent,  mllead  ot  that  he  pleads  outlawry  in  bar;  (lor  a  have  pleaded  the 
f  outlawry  may  be  pleaded  cither  in  difability  of  the  pcrfon  variance  be- 
3ar)  and  upon  the  i8tli  of  November  pleaded  the  general  JiI^"andAc*JeI 

clarationlif4^frr- 
jwoff,  butinft:ad 
le  pleaded  outlawry  in  har^  and  after  that  the  seceral  ifluei  thli  is  a  waver  o£  the  irregularity. 

be  fure  this  is  a  waver,  and  he  (hould  have  applied  to  the 
before  by  petition,  complaining  of  this  transaction,  for 
I  all  that  time  to  do  it  in,  bcrween  the  i6th  and  28th  of 
her^  and  yet  does  not  think  proper  to  apply  till  the  17th  of 
her. 

des,  what  advantage  can  it  be  to  the  defendants  to  reftore 
for  the  court  of  King's  Bench  cannot  ftay  the  proceedings 
fuit,  either  for  want  of  an  original,  or  on  account  of  a 
original ;  for  if  he  pLiintifF  has  a  verdi£l,  that  cures  tlic 
>f  it,  and  thtriefoie  chey  cannot  (lay  the  proceedings. 
I  by  a  new  act  of  parliament  made  5  Geo»  I  ch»  13.  Lord 
a^,  even  an  error  in  fubdancc  is  cured  after  verdid; 
words  arc,  '*  that  where  any  vcrdidt  hath  been,  or  (hall 
ivcn  in  any  adion,  fuit,  bill,  plaint  or  demand,  in  any  of 
^faJV(ly's  courts  of  record  at  Wejiminjler^  or  any  other 
t  of  record  within  England  or  Wales ^  the  judgment  there-  [  ^02  ] 
1  fliall  not  be  (laid  or  rcvcrfcd  for  any  defe£l  or  fault  either 
MTtior  fttbjlance  in  any  bill,  writ  original  \\xd^\z\7i\  or  for  any 
nee  in  iucli  writs  from  the  dccLiration  or  other  proceed-* 

►n  the  whole,  it  would  be  a  mofl  fruitlefs  thing  to  fupcr- 
lefc  writs,  and  put  the  parties  to  an  cxpcnce  of  a  further 
tion  -,  and  therefore  as  to  that  I  fliall  dilmifs  the  petition  ; 
ihc  plaintitThas  put  the  dcftridanis  to  tht  expencc  of  oyer^ 
he  to  pay  the  d^^fcndancs  the  colls  he  has  put  them  to  of 
[  oyer  of  original  writs  in  the  court  of  King's  Bench,  and 
c  the  colls  of  t!iis  application  ;  and  his  Lordlhip  ordered 
ingly. 
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Jilting  for  Lard  CJ:an::dhr. 

ylotion  was  made  to  difchargc  an  order  of  the  Maftcr  of  who  were  wiih- 
:he  R'Als^  to  rrfcr  two  bills  brcn;:;ht  by  di.Tcrcnt  creditors  imhctcrmiof 
Mr.  Pr/W  dcccafed,  to  a  Mailer,  to  certify  which  fuit  Jy^tuul'rthe 
be  moll  for  the  benefit  of  tiiC  cr^diiors,  payment  of  debts, 

bring  a  bill  to 
truft;of  the  will  tn:o  cxrcrion  j  th-r  roft  of  rh?  crcdirors  brought  a  fccond  bill  tor  the  fa-ns 
and  ob'jine.-t  an  oritur  .jc  mr  A:./i  thi:  i.j;h  bi'is  mi^^Iu  b:-  rc-rcrr-d  to  a  Mallsr  to  certify 
wld  be  mull  tor  the  crcJitor'-*  brnti:..  Mr.  Biroii  Cark  dlfcharjrj  the  order,  being  or 
i:  has  never  brrcn  rcJujtd  lo  i;'.:ic:.'l  lulc,  \\\v.  oa;  biil  m«)ulJ  be  depending  onl)  whsrs  a  num- 
:daton  arc  cooccrued. 

»Ir. 


66i  €  A  S  ES  Argued  and  DetermilTed 

Mr.  Prici  had  by  will  appointed  truftees  otcr  a  parricdar 
fund,  for  the  payment  of  fuch  of  his  creditors  by  mortgage, 
bond,  account,  or  otherwife,  as  were  comprized  in  a  fchedule 
annexed  to  the  will. 

Three  of  thefc  creditors,  in  behalf  of  themfelTCs  and  others, 
bring  a  bill  to  carry  the  trufts  of  this  will  into  execution. 

The  reft  of  the  fchedule  creditors  objefling  to  the  framing 
ofthisbilU  and  fufpe^ing  collufion  between  the  plaintiffs  and 
the  relations  of  Mr.  Pnce  the  teftator,  who  claimed  annuities 
under  his  will,  brought  a  fecond  bill  in  behalf  of  themfches 
and  all  the  fchedule  creditors,  for  the  fame  purpofe,  and  at  i 
former  feal  obtained  this  order  ex  parte  from  the  Mailer  of  the 
Rolls. 
ii^^t^4^.  i/A^^^       Mr.  Bsron  CZur*. 

^jtM^y//^.  Suppofc  both  thcfe  bills  (hould  come  to  a  hearing,  and  tfc 

/  firft  Oiould  appear  to  be  by  collufion,  as  is  fuggefted,  it  would 

then  clearly  be  difmifTed  with  cods. 

It  is  allowed  this  is  the  iirft  order  that  has  ever  been  made  of 
the  kind. 
[  603  ]  I  fee  no  difference  between  this  cafe  of  trufl  creditors,  an^ 

where  all  happen  to  be  fimple  contra£t  creditors,  the  latter  maf 
certainly  bring  different  bills. 

How  would  the  two  caufes  be  in  a  different  (late  after  tie 
.  .  Mailer's  report,  than  it  is  in  now,  for  it  is  agreed  by  counlcl  on 
both  fides,  that  if  the  Mafler  (hould  report  the  fecond,  the  moft 
:  proper  bill,  yet  the  court  would  not  preclude  the  plaintiiTa  in  the 
firft,  from  going  on,  if  they  thought  fit,  nor  could  the  Mailer's 
report  be  made  ufc  of  at  the  hearing,  as  evidence  of  the  iropro* 
priety  of  the  firft. 

And  if  the  court  fliould  be  of  opinion  that  jufticc  may  be  ob- 
tained on  the  firft,  they  will  not  take  into  their  ccnfidcration, 
whether  it  is  in  every  refpc£k  as  properly  framed  as  the  fccond 
bill* 

It  has  never  been  reduced  to  a  general  rule,  nor  ever  cani 
that  one  bill  fliould  be  depending  only,  where  there  is  a  number 
of  creditors  concerned. 

If  the  firft  bill  is  fo  collufive,  as  that   the  Mafter  muft  fecit 

on  the  face  of  it,  there  can  be  no  harm  to  the  plaintiff  in  iJic 

fecond,  to  let  it  proceed,  bccaufe  then  the  court  will  fee  it  in  il'»€ 

Came  light,  nnd,  as  I  faid  before,  difmifs  it  with  cofts,  and  ccn- 

fequf  ntly  will  not  Icffen  the  fund  for  payment  of  debts,  which  i> 

the  principal  argument  that  has  been  ufed  by  the  plaintiffs  in  "^ 

fecond  bill. 

v» Here  there  art       As  to  the  cafc  mentioned  of  infants,  where  there  arc  tvo 

l%iiiv!cnc/»re.  f^itfi  brought  by  different  prcchc'm  awies^  and  a  reference  to  a 

thtin  amlth  ilie  Maftcr  to  certify  which  is  tiic  propcrefl,  there  the  court  i.-^  th«r 

them  tofce^^'^    guardian,  and  will  take  care  what  is  cone  is  for  their  hcndi'f 

v-hichis  proper-  and  therefori:  is  a  very  dilFcrcnt  cafe  from  the  prefcnt. 

«il,  b«caufe  the 

court,  su  suardlan  of  lofafttr,  will  take  c/re  u  hjt  is  done  fh  .11  b:  for  their  benefit. 


in  the  Tunc  of  Lord  Chancellor  Hardwicke.  603* 

I  not  find  there  has  ever  been  fach  an  order  made  as  i3  now 
10  be  difchiirged,  and  would  rather  tend  to  create  ex- 
ilian to  fave  it ;  and  as  the  Matter  of  the  RoUs  mad  *  the 
merely  ex  parte ^  now  it  is  controverted,  I  muft  be  deter- 
by  my  own  judgment,  and  for  the  reafons  I  have  given, 
opinion  it  ouglu  to  be  difcharged. 

Folieriy  \ct[[XS  PatCf  February  ^^   I747»  ^'^^^  234» 

HE  queftiqn  was,  Whether  Mrs.  Pate  who  was  r.n  ad-  An adminiftrattr 
miniftratrix  durante  minor  e  at  ate  of  an  executor,  can  be  a  ''«'''^"'''. '"."»•'•' 
teat  witnefs  aftet  her  adminiftration  is  determined,  nerAi'a  comyet 

tencwicners4f- 
Xtt  die  admJnl Aration  is  determiaed* 

:  adm.iniftration  determined  in  1744,  and  the  bill  was  j^-  ^  * 
It  in  1745.  A/  ^^^^^crr^'^^'-^' 

i  Chancellor  ordered  the  charges  in  die  bill  againft  Mrs.  y[^B4  3^g^^^  , 
)  be  read,  which  were  to  this  etTcA,  that  JIjc  ^"(^ P'>JPJP<^  J^'^'iy  /22, 
^'^nal  ejlate  of  the  tejlator,  ivhkh  hath  hither t7  been  got  in^  and^'^^^^'^^ ^  ^ 
t  accounted  or  delivered  it  over.  /^77,^»€^7U^^^  • 

he  joint  anfwcr  of  the  executor  and  adminiflrntrix,  they  *■*" 

they  received  more  than  fullicicnt  to  pay  the  tcllator's  y 

nd  legacies  J  and  though  they  do    not  in  exprcfs  words^^^^^^^  *^  ^  ^ 

to  account,  yet  in  cafe  the  plaintiff's  is  a  Juit  demand, 

bmit  to  pay. 

general  queftion  depends  upon  two  particular  ones. 

,  Whether  flic  may  in  general  be  examined  ? 

ndly.  Whether  under  particular  circumftances  flie  may  ? 

D  the  firft,  I  do  not  remember  this  point  to* have  come  be* 

:  court,  but  am  of  opinion,  taking  it  as  a  general  quLltionj 

diftinftion,  to  be  fure,  is  very  well  known,  between 
rutor  in  tru(t,  and  a  truRee  ( i ). 

uftee,  though  he  has  the  legal  eftate,  is  confidercd  as  A  truftee  Is  con- 
no  intereft  at  all  in  this  court,  and  is  examined  by  or-  ^'^^^'^'^^  '•;  ^Hi 

1  t  r  ^        •      ^      iL  \      ■    'i\  court  a»  having 

ery  day,  but  a  perlon  executor  m  trnlt,  or  iKtmnnitrator  nointcr.ttuail^ 
,  has  been  determined  not  to  be  capable  of  being  cxamin-  nnji$cxaa:incd 
iFkbly  the  reafons  of  the  difference  arc  nrctty  nice,  and  it  ^\  y*:'"'  ^^^'^^^ 

difiicult  to  find  out  any  real  or  fond  toundation  for  it;  tcuioroi  aumU 
ikc  the  ground   to  be,  he  is  confuicred    as  rtprcfcntii?;:;  »iftra:f>r  in  uu* 
btor's  eftate,  and  is   anfwerable  for  dcvaflavltH,  C5'r.  and  tlVmi.  tj  no-\a 
ly  give  an  improper  bias  to  his  mind  ;  fur  as  ilic  law  con-  b-  cipaiL-if 
im  as  owner  of  the  ellate,  tlic  poiTibiiity  of  mu!e-adniini-  »>^'"»t"a'ni«dj 

has  mducedthis  court  to  reject  Inni  ab  a  wiiiiijis.  this  diftirftioa 

is,  that  An  cxe- 
nfwerable  for  devaftavits,  C?r.  which  n:ny  ^ive  an  improper  Li  li  to  his  mind,  and  Uw  poilibi- 
\i  admiaiftracion  has  iuuuccd  ihis  cour:  lo  rcj;.c'l  liiiu  as  a  vkiiiici&. 

(1)  Ftdi  M^hank  v.  Mdcalf,  nntt  95.  and  the  cafes  there  ciLcd. 
.  IIL  N  n  But 


6c4  CASES  Argued  acd  Dctennlned 

roTH«»»Tv.  But  the  cafe  of  an  sdir.iniflrator  di:ran*c  rtincre  atate  is  cer- 
'*^^**  tainly  fiiffcrcnt ;  it  is  true,  he  reprefcnts  ilie  tcfiator  whilft  his 
^"jt^-v^  adminiftration  fubfifts,  but  when  determined,  has  nothing  more 
^nir/a:alt  can-  to  do;  fuch  adminiftraior  cannot  fu;?,  that  ii  certain,  nor  can- 
not  fu-,  nor  not  be  called  to  an  account,  but  by  the  executor,  rnd  whatew 
cin  ^'^^^^^  ^  he  may  do  during  his  adminiftraiion,  is  not  anrwcrabk  to  anyother 
lu:  by  the  exe-  pcrfcn,  and  if  an  aclion  at  law  fhoiild  be  brought  againft  the 
curor,  andhe      cxtcutor,  hc  might  be   introduced  as  au  evidence  for  the  a- 

isTicitanf-rerable  «» 

to  anyother  per-  CCUtOr. 

f^n  tor  whatever  ^    .  _     . 

he  may  do  during  his  adminiftration. 

[    605    ] 

Ifanaaion  t  It  is   hard  to  fay,  talcing  it  on  the  general  quedioni  that  fad 

Uw  ^'*"'**^^^^  a  pcrfon  (hould  be  allowed  to  be  examined  at  law,  and  not  ia 
in'ex*  cutor'ffuch  this  court,  for  here  it  goes  further  in  fomc  inftances  than  thef 
an  adminiftra-  do,  bv  fuffcring  truftecs  to  bc  examined,  and  therefore  wiil  is 
duc^M  a  wU°'  this  refpea  ftiut  out  light  they  let  in  at  law. 

n«fsfo»him,a«d 

if  To  U  would  bchatd  to  fay  he  may  not  be  examined  in  equity. 

H«  is  v-ry  little  This  adminiflrator  is  little  more  than  a  pcrfon  appointed  J 
more  than  a  per-  ^j///^^,;^;^;;,  ^^^^    qj  ^^  adminillrator  pendente  lite,  and  thcfc  aiC 

fun  appointed  "'*,*,.,  •         t- 

cJngtldumbima,  always  admitted  as  witneilcs. 

or  adminiftraior 

ftnd*nt€  liti,  who  are  always  admitted  ti  witneGls. 

After  fuch  admi-  After  he  ha5  pofTeHld  himfclf  of  cfiecls,  if  you  bring  him  k* 
niiirator  has pof-  £^^^  ^j^^  court,  without  the  cxccutor,  hc  may  demur  for  dm 

I  fled  himicir  .     ,  '  ...     n  r  n  /*•        • 

of  tffc(\t9  if  cauie,  but  as  this  court  will  allow  you  to  iohow  aflcts  into  any 
bioiight  before  hands,  if  you  will  by  proper  chargirs  fliew  he  has  not  accoufitcd 
out thc"excal''or  ^°  '"^  cxccutor  but  fraudcntlv,  and  by  coIIuGon  detains  any  paiti 
hr  may  demvr  there  is  110  doubt  but  you  may  maintain  fuch  a  bill  againfiaa 
for  thai  cauff.      adminiftrator  dunwic  mitjcre  cetate. 

As  to  the  fccond  qucftion.  Whether  under  particular  circiun* 
fiances  hc  may  be  examined. 

I  think  hc  may,  but  am  of  opinion  that  there  are  not  fadi 
drcumftaiices  in  this  cafe  as  will  intiile  her  to  be  examined,  fcl 
it  is  charged  by  the  bill,  that  (lie  has  not  accounted,  and  deiim- 
ed  over  the  aflcts  received  by  her  to  the  executor. 

That  charge  alone  will  not  be  fuflicicnt ;  but  t^cn  in  the  joint 

anfwer  witli  the  executor,  inftead  of  infiling  flic  has  accounted, 

and  therefore  that  the  bill  fliould  be  diunifled  as  againil  her,  (be 

fubmits  to  pay,  i^c. 

The  bill  charged       Thc  anfwcr  might  have  been  framed  in  fuch  a  manner  as  to 

theadminiiirator  make  her  a  witucfs  ;  file  has  put  in  fuch  a  one  as  will  make  her 

Jrtf/*,'lud^n'ot    '^'^'^^^  ^^  account  on  her  fubmilnon  to  pay,  and  therefore  (he  ii 

accdunicd  and      an  incompetent  witncfs,  and  rejefted  her  accordingly, 

driivcrfd  over  rlie 

sifTett  received  to  the  executor,  who,  by  her  anfwcr  inftead  of  infiftln;  (he  bad  accounted,  fubffiinei* 

pay,  this  made  her  an  incompetent  witneft. 


Jn  the  Time  of  Lord  Chancellor  Hardwi<;;ce,  606 


MiichfU  vtti\x^  Smarts  February  2*]^   IT47«  Cafe  235. 

ELIZABETH  5r57y/7, leflcc  for  alone;  term,  commencing  An^ccutoras 

,,.,-  '  ,  Pirn.  lit  i^tnamttr 

in  Midfummcr  1737,  agreed  to  pay  for  the  firft  ten  years  drt,\t,  unkfs  he 
.  per  ann.  for  the  next  four  32/.  per  ann.  and  for  the  re-  has  provided  hit 
nder  of  the  term  24/.  and  covenanted  with  Huet  the  leflbr,  ;!^lf  • 'MT'!|\ 

,/.  r  t  n^- ir  1  f  IS  not  inritlcd  to 

pny  the  fum   of  500/.   at  Midfummer  1747,  and   200/.  at  bring  s  bin  of 
ifummer  1 75 1.  bring  a  bill  of 

"Uizaheth  Brown,  in  Jpril  1743,  afligned  this  term  to  Foredaniy  iriVSgin'"' 
lonfidcration  of  370/-  and  covenanted  to  pay  the  700/.  at  the  hisplac:  he  has 
e  in  the  leafe  mentioned,  and  by  an  indenture  of  the  8th  of  made  himfcif  a 
•i7  1743,  between  Elizabeth  Brown  of  the  firft  part,  Fore  Jam 
the  fccond,  and  Richard  Mifche/f  of  the  third,  taking  notice 
:  Elizabeth  Brown  had  depofited  300/.   in  MitchelPs  hands, 

thereby  covenanted  to  indemnify  Foredam  againft  the  700  /• 
Mitchell  covenants,  that  if  Mrs.  Brown  did  not  pay  the 
'/•  at  the  times  mentioned  in  the  deed,  then  he  would  pay  to 
fdam  the  300/.  and  covenanted  further,  that  if  Mrs.  Brown 
\  the  500/.  part  of  the  700/.  at  Midfummer  1747,  then  he 
lid  pay  to  her  the  300  A 

4rs.  Brown  died  before  Midfummer  1747,  but  before  her  death 
le  her  will,  and  appointed  Cartwright  and  Homan  her  cxe- 
)r8,  neither  flie  or  they  paid  the  500/.  at  Midfummer  1747. 
^oredam  likewife  died  before  Midfumnu-r  1747,  and  made 
irt  and  Crofsly  his  executors,  who  have  been  evitled  out  of 
pofTeflion  of  the  leafehold  eftate,  on  account  of  the   500/. 

being  paid   to  the  leflbr  at  Midfumer   1747,    then   Smart 

Crofsly  applied  to  Richard  Mitchell  to    be  paid   the  300  /. 

he  pretends  Mrs,  Elizabeth  Brown's  executors  claim  it  of 
I* 

iicbard  Mitchell  died  at  Chriflmas  laft,  without  paying  the 
Qcy,  but  before  his  death  made  his  will,  and  appointed  Simm 
tchell  his  father  executor,  but  he  ha:^  not  yet  proved  it,  and 

now  brought  a  bill  of  interpleader  againft  Smart  and 
fily^  as  executors  of  Ralph  Foredam ,  and  againft  Cartwright 
1  Homan^  as  executors  of  Mrs.  Brawn,  and  prays  that  he  may 
permitted  to  brinir  the  fum  of  300/.  into  court,  and  that  the 
endjints  might  interplral,  fuggefting  that  the  executors  of 
tdam  threaten  to  bring  an  action  agairift  him,  and  are  now 
ceeding  in  the:  fpirltual  court,  and  therefore  prays  an  injunc- 
I,  and  this  day  moved  fjr  the  injundlion,  on  bringing  the 
ley  into  court. 

Tic  defendants,  the  executors  of  Foredam,  have  put  in  an  an- 
r,  and  infift  upon  being  paid  the  300  /.  and  that  there  ought 
e  no  injunction, 

lie  executors  of  Mrs.  Elizabeth  Brown  Uuve  not  yet  an- 
xd. 

N  n  2  Lord 


6o^ 


MlTCKFLL  ▼. 


He  may  tr  l.;w 
bring  an  a£tia:i 
be  ore  probat.', 
bui  lie  caniiOC 
drrl^re  till  the 
win  is  adtuilly 
proved. 


CA  S  E  S  Argued  and  Determined 

Lord  Chanc:  Li  or, 

Denied  the  miction,  ur.d  fiiid,  tJiat  an  executor  as  he  Uifmutir 
drcit^  unlcfs  he  has  proved  his  tellator's  'aiII,  is  not  i milled  to 
brii'g  this  bill  of  interpleader  till,  as  ilanding  in  the  place  of  lie 
ttitator  by  vlituc  of  the  probate,  he  had  made  himfLlf  a  debtor. 

An  executor  may  at  law  biing  a!i  action  before  probatf,lwl 
cannot  declare  lill  the  will  is  aclually  proved,  and  a  bill  inequity 
being  in  the  nature  of  a  declaration  at  law,  an  executor  cannot 
brin^  a  bill  here  till  after  probate  ( i ). 

'J'hougli  the  plaintiff  S/;;/://  Miichll  fays,  a  caveat  is  entcd 
again  fl  hib  proving  the  will  of  RhLiid  AUtJ^il^  it  appears  to  be 
no  more  than  a  monition  to  the  exerutor,  in  order  th.it  an  in- 
ventory may  be  brought  in,  to  found  a  commilTion  of  appraifc 
nient. 

Another  rcifon  O^r  denying  the  motion  Is,  that  the  cxecuOT 
of  Mrs.  E^'rzitlilh  Ut  :ivn  have  not  yv.x  put  in  their  anfwer,  wlui 
may  polhl/ly  put  ;;n  end  to  the  queilion,  and  by  the  expreliitV' 
venant  Richard  Mitchell  was  to  pay  the  300/.  to  Feredam* 


(0 


/?.. 


anti'  2  vol.   236.  note  x. 


Fi'lt:>n  ILirvr;  ft  ml  Dtfrof'.y  hlf  J  fife  verfus   Solsmon  AJblij  oi 
others y  ALtrch  28,  1 748,  luhcn  the  Catifejlood  fir  Judgmad* 

Lord  Ciianxet.lor, 

THIS  caufe  comes  before  the  court  upon  a  bill  brou^lf 
Mr.  Harvey  and  his  \vI:V,  to  have  the  benefit  of  fc«d 
provifions  made  for  the  plaiiuiil*  Mrs.  H,:rvey^  partly  by  U 
the  will  of  her  grand  father  J/exn/uli'r  Piifuhly  and  partly  aponic 
fettlenuTit  made  by  her  father  and  mother,  noiwithftandiflg  i* 
fettlement  was  made  upon  her  marriage,  with  iier  late  hoiW 
Charles  Pifjildy  fli:  being  th'.-n  an  infant  \  the  prayer  of  ikli 
i^^^yt  ^f  .>.  ^r-r^^y.  is  in  the  alieniative,  that  if  fiie  cai:;^')t  have  iliis  relief,  iIk% 
/k^  .9^  V/  J'^lr    ^^'^^  ^^^  "^'^y  ^^^^'^'  fatisfaclion  made  iicr  out  of  ti;c  cUatcsofta 


C:.fe  236. 


An  infant  13 
bound  by  .t  TcC- 
tltMnen:  m-ulc  on 
lif-r  mjrrl.ige, 
wlic-rc  ii  wjs 
n<..iio  with  lltir 
approi;.u'ion  ot 
p2:unrs  aiJ 
|;uiidiaii'i  { i). 


C^d/ r  .  t/Ary^^ 


late  hufband. 

The  cafe  and  the  farts  are  tliefe  : 


rhtrrrf 
lb 


^y^     /•  /O^      Dorcthy  //.'/ivy.  the  plainti.T7v//.';;'o  wife,  is  the  daughte 

y^^-e^/^^y  /  ""the  defendant   SlLmcn  Mhy,  and  IVifiefrid  his  wife,  and 

^./'^.  ^V-:^^^  <^        grandaughter    of  ^le.^nnder  Pitfield :     In   1737,  i^^re/iy  lw< 

y      /y  .  ^Z  ^^/,r  .  then  of  tiie  age  of  fifieen,  and  her  father  and  motlicr  bodifiTi^ 

'^^  *  flic,  with  their  confent,  and  with  the  approbation  of  allhcrifr 

[  608  ]       l.;tions,   intermarried   with   Charles  Pitfidd^   Efquirc,  her  B 

y        >^^^^^  con  fin,  and  the  heir  male  of  her  mother's  family. 


^^^  ^  ^  /  ^  Previous  to  the  marriage,  a  fettlement  was  made  ontheJJ" 
^  y^^i^^^'  ^^ '  of  'JiiJie  1737  j  Charhs  Pj/.tld  was  the  lirll  party,  two  tryfifft 
^^^__^,.^_  —  .l^c,  were  parties  and   the  plaii.tilV  Dorcthy  hcrfcif  was  a  pirtji 

"^y  J  ty.  ^^   ^./Jthc  ellate  of  Dorcthy's  fovtune  Hood  thus,  flic  was  intitlftluo*^ 

C^^^-:*^'^        ''■'"   'her  grandfather's  will  to  5000/.  which  was  to  be  paid  li«* 

'^^tl-.'  -'  --  marriage,  if  flie  married  witli  the  confent  of  her  father  and  oo» 

-•^-r^>!r     ^^^  ^^^^  l\jM.  Tiec't-ft   cf  Eruiry^  67.  note  ^.  and  the  cafes  referred  to  in* 
•^^^^'  dilUrcat  rare*  of  tliis  cafe. 

y// 
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r,  or  at  her  age  of  twenty-one ;  and  if  flie  married  without     Haivey  y* 

h  confent,   or  died  before  twenty-one,  then  the   5000/.  was       Aihley. 

en  over  to  her  fider  ;  beiules  this,  i]\^  was  likewifc  inritlcd  to 

ortion  under  the  marriage  fLrtlcr.icnt  of  lier  father  and  mother ; 

'  by  that  fettlcmcnt,  in  cafe  of  an  eldeft  fon,  and  younger 

Jdrcn,  a  power  was  rcforvcd  to  Mr.  ^l/Jj/ey  and  his  wife,  to 

irgethe  eitate  therein  limited  with  a  funi  not  exceeding  4000/. 

lich  was  to  be  paid  to  all  or  any  of  the  younger  children  of 

:  marriage  in  fuch  proportions  as  tlicy   fhould  think  fit :  and 

cafe  there  was  no  itlue  male  of  that  marriage,   then  a  500 

ir*8  term  was  limited  to  trullecs,  to  raifc  the  fum  of  3000/.  for 

Bghtcrs'  portions,  but  this  was  not  to  be  raifed  till  after  the 

ith  of  the  father,  and  if  a  fon  (hould  be  born  afterwards,  they 

rc  entitled  to  nothing. 

rhe  other  part  of  Dorothys  fortune  was  a  moiety  of  Alexander 

field's  perfonal  eftate  after  the  death  of  her  mother,  but  de« 

iding  ifpon  a  contingency  j  for  by  his  will,  if  Mr.  j^Jhlry  and 

wife  died  without  leaving  a  fon,  then  the  refidue  oi  AUxandtr 

field's  perfonal  eftate   (called  55,000/.)   (hould  go  to  fuch 

ightcr  or  daughters  of  Mr.  j^Jh/ey  and  his  wife,  as  fliould  be 

ng  at  the  death  of  M  rs.  jf/l/ey. 

^rom  hence  it  appears,  that  Mrs.  Harvey  was  in  prefent  in- 

rd  only  10  5000/.    and  in  order  to  iniitle  her  to  it,  the  mo- 

r*s  confent  by  the  grandfather's  will  was  made  neceflhry,  if 

rricd  before  twenty-one,  and  if  (lie  had  married  without  fuch 

ifcnt  of  the  mother,  it  would  have  gone  to  the  other  fifter. 

^s  to  the  circumftances  of  (J>nr/es  FltfiM's  elhue,  tliey  iicod 

s,  he  had   an  eftate  at  Hoxhn  in  Middleftx  of  500/.  a  year, 

Tged  with  a  debt  of  9000  /.  he  had  likewile  a  moiety  01  an 

itc  in  the  IJle  of  Ely  of  the  value  of with  incumbrances 

rcon  to  the  amount  of  6000/.  and  another  e-tate  in  London 
\  MiddUfex  of  90c/.  a  year,  which  was  in  fettlement  to  himfclf 
life,  remainder  to  his  nrft  and  every  other  fon  in  tail  male, 
lainder  to  Mrs.  AJbU-y  in  fee. 

Jnder  thefe  circumftances  the  fettlement  made  and  executed  [  609  J 
i  thus,  as  to  the  eftate  laft  mentiuncd,  there  was  no  occaiion 
poflibility  to  make  any  fettlement  of  it,  being  limited  in  ttricl: 
lement  to  the  iffue  male,  and  could  not  be  altered ;  it  fre- 
'ntly  happening  that  eftates  are  fettled  in  fuch  manner,  that 
f  muft  neceflarily  go  to  the  iiTue  of  the  mairiage  :  as  to  the 
itc  in  Hoxtofij  it  was  feitlcvl  upon  the  marriage  in  ftridl  fet- 
uent;  and  in  default  of  ilTue,  to  the  fur\ivor  of  the  huftiand 
I  wife  :  the  eftate  in  the  ifle  of  Elyxs  likewifc  limited  in  ftricl 
liement,  the  laft  remainder  to  Dorothy  in  fee. 
[n  confideration  of  ihe  marriage,  and  the  huft)and's  fortune, 
lady's  is  fettled  in  this  manner,  her  5000  /.  is  agreed  to  be 
d  immediately,  to  difcharge  the  incumbrances  upon  the  Hox" 
rftate ;  one  moiety  of  the  fum  of  3000  /.  to  be  raifed  by  virtue 
the  term  for  that  purpofc,  is  to  be  applied  in  the  fame  manner 
the  refidue  of  the  moiety  of  the  contingent  btqueft  in  the 
ndfather's  will  aftermentioned  ;  the  other  moiety  of  the  3006  /• 

N  n  3  to 


6og  CASES  Argued  and  Determined 

Harvzy  v.  to  belong  to  Charles  Pitjicld^  but  is  not  to  be  paid  till  after  the 
AsHLKY.  ^^2X\i  of  Dorothy^s  father  :  as  to  the  contingent  bequeft,  to  which 
Dorjhy  was  liititlcd  under  ihc  will  of  AUxander  Plifield^  a  moictf 
of  that  was  to  go  towards  difchargitig  the  debt  on  Mr.  Charlti 
F'itjifild^%  tRate  ;  and  what  fliould  remain  of  that  moiety  was  to 
be  \<\\i\  out  in  fecurittes,  and  the  intereft  was  to  be  paid  to 
Charles  Bitfield  during  his  life,  afterwards  to  Dorothy  for  life, 
thtn  to  the  younger  children,  and  if  no  younger  children,  then 
in  truft  for  the  furvivor  of  Charles  Pitfield  and  Dorothy^  and 
the  other  moiety  of  the  faid  contingent  bequeds  was  to  belong 
to  Charles  Pitfield^  his  executors  and  adminiilrators ;  this  is 
the  difpoGtion  made  in  favour  of  Mrs.  Harvey  of  the  furplus 
of  the  grandfather's  perfonal  edate. 

The  marriage  took  cfTefl  in  July  17^7;  and  fubfequent  to 
the  marriage  the  fafts  are  thefe;  in  Auguft  1739,  Mr.  Pitjisli 
died,  and  left  iflue  one  daughter  Mary\  in  December  1740,  the 
plaintiff  Dorothy  married  with  Mr.  Felton  Harvey ;  after  Ac 
marriage  the  plaintiff  Mr.  Harvey  entered  upon  the  eftatc  in 
fettlement,  that  Charles  Pitfield  had  fettled,  and  did  fome  ads 
of  ownerfllip  :  in  June  1743,  the  plaintiff  Dorothy  attained  her 
age  of  twenty-one,  and  on  the  loth  of  January  1745,  the  bill 
was  brought. 

It  has  been  faid  by  the  plaintiff's  counfel  that  this  is  not  3 
bill  to  fet  afide  the  marriage  fettlement,  for  that  would  be  too 
ftrong,  but  only  to  let  in  the  plaintiff  Dorothy^  and  her  fecond 
hulband,  to  take  that  intereft  which  fhe  had  in  her  fortune ; 
but  this,  in  the  prefent  cafe,  will  appear  to  be  a  diftindion  in 
words  only,  for  it  is  in  effeft  to  overturn  the  fettlement  after 
there  is  iffue  of  that  marriage,  the  hufband  dead,  and  the  con- 
traA  on  one  fide  fixed. 
[  610  1  This  feems  to  be  a  bill  prima  imprefftoniSi  for  upon  looking 

into  the  cafes  I  can  find  no  precedent  to  warrant  fuch  a  decree. 

The  two  principal  points  arifing  upon  this  cafe  are,  Pirjij 
Whether  Mr.  and  Mrs.  Harvey  are  to  be  bound  by  this  fettle- 
ment on  her  firft  marriage,  abftra£led  from  any  circumfiances 
that  have  happened  fince. 

Secondly,  If  they  are  not,  whether  what  has  been  done  by 
the  plaintiffs  fubfequent  to  the  fettlement  either  by  aSs  of  ad- 
miffion,  acquiefcence,  and  by  way  of  afhrmance  of  it,  will  vary 
the  cafe. 

It  is  not  material  perhaps  to  give  an  opinion  on  the  firil 
quedion,  for  the  latter  confideration  might  poffibly  make  the  firft 
point  unneceffary  ;  but  to  difcourage  fuch  an  attempt  as  is  no^ 
fet  up,  I  will  give  my  thoughts  upon  it. 

As  to  the  firft  point  therefore  the  great  objeftion  is,  that 

Dorothy  at  the  time  of  the  marriage  and  fettlement  made  was  an 

infant,  and  that  by  the  rules  of  Jaw  (lie  could  not  be  bound  but 

at  her  eJe£lion  when  of  the  age  of  twenty-one. 

WKf reifi igrec-       It  is  Very  true  in  law  this  difference  is  taken,  that  where  an 

meiu  *PP""^      agreement  appears  upon  the  face  of  it  to  be  prejudicial  to  w 

kTbl  pre^udi!   infant,  it  is  void,  but  if  for  his  advantage,  then  voidable  only  I 

cial  to  an  int'an: 

11  i£  Toid,  bat  if   ^^^  lus  advaittage,  then  voidable  only. 

1  thil 


in  the  Time  of  Lord  Chancellor  Hardwicke.  6io 

is  doarinc.is  fully  laid  down  in  HM  vcrfus  Ward^  in  ///?..    Haiveit  v. 
hbom*s  Reports^  175,  275,  a  book  of  no  authority  •  but  the  cafe      -^shlxy. 

truly  reported,  and  all  the  dilfercnccs  upon  this  point  well 
Seen,  by  Lord  Chief  Jultice  Reeves  in  his  argument,  which  is 
e  bed  I  know  upon  the  fubjed. 

Infiints  may   contracl  marriage,   males  zt  fiurtcc:i^  females  at  Marriatc  a  re  • 
'five  \  and  ihtfe    agreements  dilFer  from  all  others;  the  prin-  mimes  di«r«r 
»al  confideration  is  ihj  marriage;  fettlements   are  prud  ntial  ^f<^'"  "^lothcnj 
ts  done  chiefly  for  this  confideration,  and   the  cft.itc  fettled  mar^I^ri!  had 
ly  be  greater  or  lefs  accordln;^  to  the  diferetioii  of  the  parties  :  '**«■•  contraa  is 
foon  as  the  marriage  is  had,  the  principal  contract  isexeciiied,  "nn^t^b'*"^ 
d  cannot  be  fet   afide,  or  refcinded,  the  eftate  and  capacities  fcind.-dj  the 

the  parties  are  altered,  the  children  born  of  the  marriage  are  <^^''Jren  are 
u,illy  purchafers  under  both  father  and  mother,  and  therefore  fc^r!  u!f -fr  bo^th' 
has  been  truly  faid  that   marriage  contrads  ought   not  to  be  t*uh?r  a  c  mo- 
Tcindcd,   becaufc  it  would  affecl  the  intercll  of  third  perfons,  l^^""'  ^'^  «^'^«- 

»  :/r,.,  '''^^  *»»ey  cannot 

caufc  It  would  afFcdl  the  intcrcft  of  tliiru  perfons, /tf^^^. 

There  is  a  difference  between  agreements  on  marriage  being  All  other arree- 
rricd  into  execution,  and  other  agreements  ;  for  all  agreements  ni-ntgareconfi. 
:fidcs  are  confidered  as  intirc,  and  if  either  of  the  parties  fail  in  ^^'«^,Mcntir;& 
Tformance  of  the  agreement  in  part,  it  cannot  be  decreed  in  partL-s  *fiii " 
tcie,  but  muft  be  left  to  an  adion  at  law  ;  in  marriage  agfce-  »".  Fcrformance 
ms  it  is  othcrwife,   for  though  either  the  relations  of  the  huf-  ji 'p^^rt' u*,^' 
nd  or  wife  fliould  fail  in  the  performance  of  their  part,  yet  the  noc  be  decreed* 
ildrcn  may  compel  a  performance:  if  the  mother's  father  for  '"  fp^cie:  in 
lance  hath  agreed  to  give  a  portion,  and  the  hufband's  father  wemTulioth^r- 
th  agreed  to  make  a  fettlemerit,  though  the  mother's  father  do  wife,  for  though 
t  give  the  portion,  yet  the  children  may  compel  a  fettlcment,  f/*"thfw;ia- 

**  r  '  niii-i'  I      tionsofthehuf- 

*  non-performance  on  one  part  lliall  be  no  impediment  to  the  band  or  wife 
ildren's  receiving  the  full  benefit  of  tiic  fettlemeni ;  fo  if  there  ^o"W  fail  in 
a  failure  on  the  part  of  the  father's  relations  it  is  the  fame ;  ^thdr^^^"e7 
the  court  could  do  in  tliat  cafe  would  be  to  lay  hold  on  fuch  the  children  may 
ate  as  he  fliould  claim  towards  making  good  his  portion  of  tlic  ^^napci  »  per- 
tlcment ;  for  the  children  confidered  as  purchafers  arc  intitled  if'thc^mother't 
all  the  benefit  of  the  ufes  under  the  fettlement,  notwitliftand-  father  agrees  to 
'  there  has  been  a  failure  on  one  fide,  *^j  *  portion, 

'  and  thiT  hul- 

band'sfaiher  to 
nuke  a  (cttlement,  though  he  doei  not  give  the  portion,  yet  the  children  may  compel  a  fcttlemvit^    * 

If  the  court  (hould  relieve  her,  it  muft  relieve  againft  the  whole 
dement,  becaufe  every  part  conftitutes  the  whole,  as  there  is 
confideration  arifes  from  each  part ;  and  therefore  it  is  impof- 
k  to  take  away  any  part  of  the  confuleration,  without  over- 
lying the  fettlement  entirely ;  nay,  the  intcrell  of  Mrs.  Harvey 
fclf  would  be  aficded  eventually  at  leaft,  for  Ihe  mult  in  fuch 
5  wave  her  jointure,  and  the  hufband  perhaps  might  come 
>  pofleflSon  of  the  whole  of  her  fortune,  and  make  what  ufe 
t  he  pleafes. 

po  go  further ;  the  law  has  intrufted  the  father  and  guardians  ^^^  ^^^^  ^^^^ 
\  the  marriage  of  their  children  and  wards  ;  and  according  to  or  a  guardian  att 

frauuulrniiy  or 
l^y,  the  marriage  agreement  ik  not  to  be  fct  afiJc,  or  the  children  to  be  ftript,  bu;  ihc  father  or 
tun  may  be  decreed  \m  make  a  L:Ltawtiua ,  aid  (he  hulbiod,  it  a  party  to  the  fraud,  (h  .U  doUlikewifc. 

N  w  4  tlic 
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Haavet  v.  the  old  law  tlicy  ought  not  to  do  it  to  their  clifparjgcmfnt;  kt 
AiHLKT.  fuppofing  they  fliould  aft  fraiidijleiuly  or  corruptly,  tlic  marriaec 
apre'cmcnt  Is  not  thercfon^  to  h-f  fit  .ifitir,  or  the  chil.lrcn  lo  b« 
flnpt,  but  the  f,ith<:r  or  gu:u\Ii.in  m::y  l-c  <iccTLvH  to  nr.ljc  iVt 
ti.ci'un,  .i!u!  the  l)iill».ind,  il' a  party  to  rhe  irauH,  flull  lioilIik^ 
wife  ;  .iii-il^^'ous  to  thole  I'.ncs  whrrc  fr.iUtiL.cin  -i;rceir.tnii 
h.ivt  bc(  n  iJiadc  by  paienis  ii>  t.»ki- back  parr  r.\  a  chilo's  fonunc 
in  coMiruilioi.Mi  to  ihc  (»pMi  p'il)h>  ;i.;rcfmLiit,  ?ii  which  cafa 
the   court  intv-rpjlc*?,  as  in  J/'rA?// vc rfns  JJerjln^  2  Ferf/.'jt^t 

'Ihj  piclViu  i-afc  does  not  i'.iW  within  tl^e  ira!"  -n  of  iijcfc  Cifts 

of  corrupt  n;;rv.<:mc'ns  :  her*.-  is  no  fiir:j;ir;ij;<rnK'nt  or  pretence o{ 

r  612  1       fraud,  or  of  any  gain  made  by  tlie  f.ither  or  m<  ihcr;  but  on  the 

contrary  every  thing  appears  to  be  dune   by  Mr.  j^^iity  and  Lii 

wife  to  i'dv'.uM'e  it. 

The  daui:htcr  in  the  firft  place  was  married  to  the  htir  trJe 

of  her   mother's  family,  and   by  tlicir  confent   to  the  marriage 

they  accelerate   her  right  to  f/.f  5000/.  and  veils  in  Donthm^ 

mediately  tlioupjh   \mi£fticn\  and,  if  there  had  been  a  imd 

Mr.  ^'jl'lt-y  and  !iis  wite,   would  have  been  iniitled  to  nothing j 

and   In  1737,  it  was  not  impollible  in  the  courfc  of  nature  but 

liierc  might  Iiave  been  a  fon,  ar.d  they  could  too  have  appointed 

the  v.liole  to  one  younger  cliild  in  prejudice  to  another;  and  yet 

they  took  the  only  method  of  fecuring  it,  by  making  an  appoinl- 

ment  inevocabie  of  it  under  tlie  fetilen-.eiit. 

The  parrnts  did       Thus  it  (lands  as  to  the  nature  of  the  fettlement ;  the  firft  ok- 

not  m.-'icc  f)  b.:-  jjclion  is  as  to  the  incapacity  of  Dcrcs':y  as  an  infant;  andtln 

foralunljS^a"  fecond  objcdion,  that  the   parents  of  Ihrclhy  did  not  makf  ib 

they  micht  have  beiieficiiil  a  barg.iin  for  her  as  they  mic^ht  hr;vcdone5  admitting 

doae,not3(uffi-  ^\^\^  ^gj.  f^    J   apprehend  it  would    not  be  a  fuihcicnt  reafon 

cient   .".•afon   to  .-  r  1        1  •  11  t         •        a  j 

fct  zfiiz  a  mir-  to   Ict  afidc   thc   nv.irr!;!;re   agreement ;    the    law    has  intruftcd 

riase  I'-grrrem-ntj  p:ircnts  With   the   mirri.jj-e  of  their   children;  there  arc  many 

truiled  *t'n-m "  eoiifiderations  that  may  induce  a  parent  to  agree  to  a  irjarri3|:e 

wich:henur-  bel'dcs  a  llricl    cqu  dity  of  fortune,  as   the  inclination  of  li* 

riiige  of  their  n  irtie'j,  their   rank   and  qualltv,  thc   perfon  funerior  pcrhap^iB 

children,  and         ',  .  r      c\.    .  1  i         •    V      ..    •     *        L  *     •     1  1    .L- 

there  a, e  many  ^bis  velpcct  to  whom  thc  infant  IS  to  bc  maPTicd,  and  otto 
coiifidrrA.;«:ro,  advanrageous  circuniflances ;  the  convenience  too  and  propriety 
»nd  projtr  on«,  ^f  ,;,p|j  .,  ni:Uth  as  to  prefervc  the  whole  cllate  in  the  f-milv, 
aparcni  to  u^rce  whieli  art  nuttcrs  propcr  for  parents  to  judge  oU 

to  a  march,   hc- 

fidcs  a  itrlc^  c^ujlity  of  fortune,    as  tljc  inc'iination  of  the  parties,  G?r. 

Where  an  iniunt  The  (latutc  of  Hen,  8.  flicws  ftrongly  the  opinion  of  the 
i:.mjnicdtoa  Kgillaturc  in  this  refpicl ;  for  ihouuh  at  law  no  jointure  upon 
gre"iVcihte,°'  a  womau  even  of  full  age  could  bar  her  of  dower  :  yet  the  fc* 
inoughthta.mrr  tutc  uukcs  it  a  bar,  and  a  jointure  will  even  bind  an  infant 
iia  i:..ij,  a  .d      ^,,j  pr;;clude  lur   from  dower :    conlidcr  thc  trull  nut  in  pirenis 

flicha.  ajointure  ,  '^      ,.  ^  .-  r  1      •     r  •  .     .  *        1 

onivoi  4  ten.h,  aiid  guardians  j  luppolc  a  female  mfant  i^  married  to  a  gcntiC* 
yet'is  the  !;'w  mail  of  great  cllaie,  the  dower  is  one  third,  and  yet  ihc  has  a 
Kir^wTi!  du*'  -i^''"^'*^^  "^^^^^  ^^  her  of  oidy  one  tenth  of  the  value;  and  not- 
jud^ii«riiioff=ro-  'witliilanding  this,  as  thc  lav/  has  intrulled  parents  and  gujiifc 
viii  f.  r'o  /.jf.i.it*, 
lac  ihili  not  lit  it  a£Je  upgn  the  iaecjudiity  between  the  dower  and   the  jointure* 
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IS  ^y'ih  tic   i»H'riTi^*nf  of  t!j^  prnvlfl  )n    for  infants,  fli?  flrJl     Hauvky  i^ 
jtfetlt  yfiflc   upoii  tlie  in»-q'.i.'.l:Lj'  between  ilic  Jowcr  and   tlie      -Ashlet. 
inturc  (  I ). 

I  v.ili  Tic-r  riv  I'o^v  ftr  a  mT(.'  eltiT^ry  joiruiuc  niiirht  be  rc- 
.•?'ii  at'iinft,  lilt  if  it  i*^  nor  [ulixiiiii.:;  to  wlui  fi-c  wuaU  have 
111  In  dowtr,  ir  is  un  rciifon  to  k    it   'Hcie. 

llierc  may  have    bten   acVs  of  p.irlianunt  o^t;.-;..<l    for  the     [  ^'3   J 
■arnatTf  ofii  yoiii-..^  l/idy  an  inhir.f,  wI-.d  lias  an  iiii'.r'.ii  iii  a  r.^al  ^®   inft^ncc  of 
late,  but  I  never   h.Mn!  of  ii  pr'v.ite  :k-1  c{  parliimn  nt  ob  .,i,i.  si>./fpfrli'mr^ 
3  for  the  mnrria'/r  of  a  vc-un^r  L:i«lv  who  lias  a  n:o::cy  portion  '"f  t">'^  mirriage 
nlv,  merely  beeaufc  I'lie  Is  a;i  .■../.•../.'  of  .yoa..gL«iy, 

''  '  -^  Who  ha*  a  ino- 

merely    becaufe  (he  h  <ui  iii;'4nc. 

The  reafon  why  it  may  be  ncccfTary   to   apply  for  an  aft  of  The  reafon  vthj 
arliamciK  upon  the  marriiicc  of  ;ni  iiif/.nt  \vl:;)  has  an  intcrell  f'^^" •'.P?*'--**'" »« 
I  real  ellate,  is,  t!nt  the  n^'it-^ot  tne  inrant  to  real  cRate  will  in  refj-aiorcd 
otbc  bound  bv  anv  aj^jreement  nuule  in  relation  to  it,   unlets  the  «-^-'=  »  i-»  '-h*t 
uflniid  Ihould  have  ilTue  by  tAut  r.-.arri.igi:.  ZJ!^]^  f^ 

bf  boun!  by  inf 
agreemen*  In  relation  f  it,  unlcf:*  the  IiufbinJ  fluuM  h.iTc  iffuj  by  that  mi'xrii^e. 

But   where    it  is  a   fnoficy  pirth^^  her   intcrcft   in  it  may  be  Unlef,  afjiher 
>und  by  agreement    on    tlic    m:irriage  \    and    if  a  p;irLnr  (^r  ^"^  ^  guarJ:.ia 
urdian  cannot  contra c'i:  for  the  infant  fo  as  to  biiiil  tliii  pro-  fs" rhc°!Il'ntfo 
Tty,    the    hufband,  as  it  is  a  perfonal  thin>:,  would  be    in-  ai  ubr  dmnncf 
led  to  the  abfolutc  property  in  it  immtdiateiv  upon  tlie  mar-  r^'^rr^y, .».« it  ii 

*       *         '  ^        '  a  pviioml  ihir.g, 

S^f  ^  th-    hulbdrid 

would  be  immeJutely  inulled  to  It  on  the  oiArnugc. 

To  carry  this  flill  further  tlinn  at  tlic  bar,  it  mud  bs  allowed  M^ft  portion* 
)ft  portions  to  youn-r  L;idlcs  arile  u:uijr  fettlemeiirti,  and  (be  ;T'*f  "''^^-^  f«t- 
as  mueh  a  purchaler  as  ir  it  cinie   troni  a  et^haterd  relation  ;  the  J  j  ugh  re  r  i* 
d  yet  there  never  was  any  obicilion  to  a  fatl-.^r's  direclini;  on  •*'  ^^"^^  ^  P"^- 
lat  terms  fiie  fliall  b^  dilpoltd  ct  in  niairiage.  j.,,^,^.  ,^^j„  ^ 

c:ll:t'jrilre!.i. 
is  and  ypt  there  has  never  been  iny  cbjtftion  to  the  iJther's  dif^o(iiig  of  hcria  moiriaj;:  on  what 
xu  he  {lieafcs. 

Another  objection  was  made,  that  as  part  of  this  fortune  is 
contingent  interefr,  vhlch  by  tbe  marri;r:je  wnild  not  buvc 
en  transferred  to  the  Imfband,  therefore  wliat  h.isbeen  do^e 
th  regard  to  this  is  redun«iant,  and  ihry  (hjuld  at  kait  have 
I  her  the  chance  of  taking  the  bcnefii  of  it. 

(l)  Jwdan  V.  SiivuFe,  2  Eq.  Ah.  10 1.  of  ihe/;n;,v;;^/eflate^on  the  wif-?  ah  7/f- 

8.  Buckin'fihanjhlrf  w,  Druty,    5   Iht.  fvtt^  in  bar  and  fatSfji^ticn  of  her  claim 

r.  Ci.  570.  Ha.\  Co.  Lrt.  36,  ^.  note  by  the  ru/ii^'n,  or  uny  o/fht    ujli^^  cr  law^ 

Contra^   Cray  v.  WillLy   9  l^in.    249.  could  not    bird  tier   afrcr    her  hufbaud's 

18.  In  GloviT  \,  Bates,  ante  I  vol.  459.  death,  ilio'  the  afjrcjmcnt  was  entered 

i  Htudwickt  held,  that  the  rciilcmcnt  iato  bj*'>.£  marriage. 

I  never 
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H^rrrT  ir.  J  ncvcT  heard  any  didindion  where  iponcy  portions  were  in 
AsjTLxr.  poflcflion  or  contingency;  the  cafe  of  Theobald  verfus  Difaj  (i) 
determined  finally  in  tlie  Houfe  of  Lords,  is  a  very  ilrong  ok 
to  the  purpofc ;  the  court  there  gave  relief  againft  a,rcco?ayia 
cjeftment,  and  Lord  Cowper  and  Lord  Macclesfield  XtM  ^tR 
weight  upon  its  being  a  reafonable  aft  done  by  the  coutemcf 
the  friends  and  relation  of  the  wife* 

Tlie  plaintiff  Dorothy,  if  (he  had  been  .a  feme  folc,  might 
hai^e  made  a  will  of  this  contingent  intereft,  and  it  being  a  pfr- 
fonal  thing,  it  is  faid  flie  might  have  bequeathed  it  2X  fifteen  yean 
of  age. 

Many  portions  of  women  depend  upon  contingencies,  asupoo 
Tights  of  furvivor(hip ;  and    yet  difpofitions  of   them  arc  fre- 
quently made»   for  others  ife    they  might   come   abfolutcly  in 
L  ^'4  J     the  power  of  their  hufbands,  as  where  they  fall  into  pofieiBoa 
during  the  coverture. 

Charles  Pitfield  indeed  hath  happened  to  die  in  the  life  of  the 
mother  anc^  Dorothy  ;  but  fuppofe  Mrs.  AJhley  had  died,  DorAhj 
and  Charles  furviving,  would  it  not  have  been  a  great  impute 
tion  on  tlie  father  and  mother  if  they  had  fufiered  the  bufbaodta 
run  away  with  it  ? 

It  is  dangerous  therefore  for  the  court  to  enter  nicely  into  i 

fcrutiny  of  this  kind,  when  thefe  provifions  are  made  to  goanl 

•gainft  the  hufband,  and  a  very  prudent  proper  caution  -,  nor 

'     will   they,  when  the  event  has  happened,  determine  whcthcf 

'   at  the  time  the  agreement  was  made,  it  was  more  or  lefs  bene* 

ficial.   . 

BeGdf  s,  if  the  plaintiff  Mrs.  Harvey  and  her  Cftcr  Mrs.  M- 
ford  had  died  in  the  life-time  of  their  mother,  Charles  PttjM 
would  have  been  intitled  to  the  furpius  for  his  life  under  Alt^^ 
ander  Bitfield's  will. 

It  \s  a  very  remarkable  limitation  in  Alexander\  will,  to  sd 
for  my  grand/on  Charles  Pitfield,  after  the  dcceaje  of  my  two  grmd- 
daughters. 

This  is  a  very  odd  limitation  of  perfonal  eftatc ;  but  Ko*- 
ever,  I  do  not  know  but  it  might  take  cfFedl,  as  being  in  the 
compafs  of  lives  in  eje  at  the  fame  lime,  and  confcquentlj 
might  have  veiled  in  Charles  Pitfield  himtdf  i  an<!  the  tellator's 
intention  was  perhaps  to  augment  and  bring  his  fortune  into  one 
family. 

I  know  of  no  precedents  where  a  marriage  agreement  hasbcco 
called  into  qucftion  in  this  manner,  where  it  was  made  with  the 
approbation  of  parents  and  guardians  5  but  there  have  been  fcrc- 
ral  cafes  of  decrees  againil  infants. 

In  the  cafe  of /A^  Bi/hop  of  Bath  and  Wells  verfus  HippeJIeji  2^ 
Cha,  ?.  before  Lord  Nc:tingham\  there  was  a  fubmiflion  to  an 
award  by  the  Bifliop  on  one  part,  and  the  defendant,  an  infant 
and  his  guardian,  on  the  other  part }  the  award  was  to  tliii 
effeft,  that  during  the  Bifhop's  life,  and  the  infant's  minorit;i 
the  plaintiff  and  defendant  Ihould  be  at  liberty  promifcuoufly  i<> 

'    (1)2?.  /r.  60^,  9.  McJ,  101.  S.  C.    Fide  Bates  v.  Dandy,  Mute  %  vol.  2C». 
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rd  my  diRinAmv^hmfmx 
f>ntingcncy ;  tie  afe  of  Tixiliz 
fialljr  in  tliC  HoufcofLon!j,is2r 

;  the  court  ih:rc  pic  rcScfip::!;. 
d  Lord  Cfffvper  and  Lord  he, 
IS  being-  a  rcafonabte  ad  teh. 
1  relation  of  the  wife. 
ifF  IhrTtbyy  if  flic  bd  kciib: 
irill  of  this  conrin;:cniiDttrc4,ri:: 

is  f^id  file  might  luFcbeqaeatiM!" 

ons  of  women  it^vA  op  coodqos 
rivorihtp;  and  yet  difpofitioflSiK's 
,  for  othcmife  they  rai«lit  cos  s: 
their  hufbands,  as  where  ^^t\ 
rerture. 

fc/J  indeed  iath  happened  to  &  in  k 
sro/iEy;  but  foppofcMa^^i*^ 
irrifing,  would  it  not  haiebeaips 
:her  and  mother  i/ihcj  had  IbifaaB^ 
it? 

rous  therefore  for  tfic  coort  to  ffltric 
:s  kind,  when  thcfe  prorifons  v^^- 
aiband,  and  avcry  pdcntprtps* 

icn  the  efcnr  has  happened,  k^' 
le  agreement  was  made,  it  was  i««fft 

thepIaintiffMr!./&n9andk«fc* 

:indlelif^tifflcofthd^molk^,^. 

lecnintitkdtotbcfarplusforftBfi^^ 

I  will.  ,     .,    M.J 

^rhapstoaugffltntamilirwgl^'^ 
parent5  and  guard.»sib«  ■!«««" 


,01. 5.  w.  '*« 


in  the  Time  of  Lord  Chancellor  Hardwickb. 

dig  lead  ore  in,  ^c.  and  that  the  profits  ihould  he  divided  equally 
between  them :  a  bill  was  brought  to  confirm  the  award,  and 
the  court  being  of  opinion  the  infant  was  bound  by  it,  indcm  - 
nificd  the  truftces  for  what  they  had  done,  and  decreed  accord- 
ing to  the  prayer  of  the  bill,  that  the  award  (hould  be  eftablifti— 
ed.  **  In  the  cafe  of  Strickland  verfus  Coker^  the  defendant  -was 
**  feifed  for  lives  pf  a  church  Icafe  in  triift  for  an  infant  j  on  a. 
*'  treaty  of  marriage  between  the  infant  and  the  plaintiff,  and  ^ 
<'  thoufand  pounds  portion,  an  indenture  was  made  witH 
•*  the  confent  of  .C(?^^r  the  guardian,  whereby  the  infant  cove- 
*'  nants  that  the  leafe  (hould  be  furrendered,  and  a  new  leai^ 
•*  taken,  and  the.  wife's  life  pu.  therein  for  her  jointure*,  Cok^w* 
<*  was  made  party  only  to  (hew  his  confcnt :  the  marriage  ^vas 
*^  had,  the  portion  paid,  the  hufband  died,  the  leafe  furren— 
**  dered,  and  the  wife's  life  put  in :  the  widow  fued  Coher  to 
<*  aflign  for  her  life,  and  decreed  accordingly  ;  and  Coher  pre^ 
<*  tending  the  truft  was  in  the  firft  to  pay  debts  to  him,  it  ^xra^ 
*'  decreed  the  debts  (hould  be  paid  out  of  the  truft  after  tHo 
**  widow's  death."  The  decree  affirmed  on  a  rehearing.  2  C^«. 
Caf.  211. 

In  the  cafe  of  Blois  verfus  Lady  Hereford^  2  Fern.  501.  "  -rf^. 
*^  married  B,  who  had  an  eftate  in  land  and  a  fortune  in  moneys 
*^  they  being  both  infants,  an  zGt  of  parliament  was  obtained  fox' 
'*  fettling  a  jointure  on  the  wife  in  bar  of  dower,  but  to  ceale 
**  if  (he  did  not  fettle  her  land  when  of  age,  but  nothing  faid  ^s 
^'  to  the  perfonal  eftate ;  part  of  the  fortune  is  a  mortgage  Fcnc 
*^  1300  /.  taken  in  a  truftee's  name;  the  wife  when  Qici 
*^  came  of  age  fettled  her  own  land,  and  afterwards  the  hviC 
*'  band  dies,  the  queftion  was,  whether  this  money  (hould  ^o 
**  to  the  plaintiffs,  executors  of  Lord  Hereford^  or  as  a  chofe'  irx 
**  aBim  furvive  to  the  wife.  Lord  Convper^  then  Lord  Kcep^i-^ 
*^  faid,  I  lay  no  ftrefs  upon  the  declaration  of  truft,  the  law  of 
<^  this  court  will  prefume  a  promife  ;  and  in  all  cafes  where  9^ 
<^  fettlement  is  equivalent,  it  (hall  be  intended  the  hufl)and  iva3 
**  to  have  the  portion,  the  wife  (hall  not  have  her  jointure  and 
"  fortune  both ;  and  tlie  rather  in  this  cafe  bccaufe  a  truft,  aad 
**  the  hu(band  could  not  come  at  it,  fo  as  to  alter  the  property- 
"  without  the  affiftance  of  this  court  5  and  the  defendant  was  QOrx^ 
*'  demned  in  cofts." 

I  mention  this  cafe  only  to  (hew,  that  though  there  was  an  aCt 
of  parliament  in  confideration  of  real  eftate  fettled  by  both  fidcs^ 
yet  no  notice  was  taken  of  the  money  portion. 

In  the  cafe  of  Cannel  verfus  Buckle,  2  Wms,  243.  Lord  Chan^^ 
ccllor  Maulefield  faid,  "  That  if  a  feme  infant  feifed  in  fee  oi^ 
"  a  marriage,  with  the  confent  of  her  guardianr ,  (hould  cove- 
"  nant  in  confideration  of  a  fettlement  to  convey  her  inherit 
"  tance  to  her  hufband  ;  if  this  were  done  in  confideratiotx 
"  of  a  competent  fettlement,  equity  would  execute  the  agree- 
*'  mcnt  though  no  adion  would  lie  at  law  to  recover  damagea 
"(I)."  ** 


<$I4 
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{\)F!Jt  DumJtrJy.  Lane  I  liro.  Cha. 
R*f.  106.  MVliamsv.  Williaitu,  ibid.  Ija. 


Slecemhe  r.  Gluil>,  i  Bro.  qj^ 
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This 
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Hahvet  ▼.  This  IS  going  a  great  way,  as  it  related  to  the  inheritance  rf 
AiHLKY.  ^^^  wife;  but  yet  there  arc  cafes  where  the  court  will  doit; 
as  if  the  lands  of  the  wife  were  no  more  tjian  adequate  cori. 
deration  for  the  fetrleroent  that  the  hu(band  makes,  and  after 
the  marriage  the  wife  Chould  die  and  leave  iffue,  who  would 
be  intitled  to  portions  provided  for  them  by  the  fcttlcmcnt, 
It  would  in  that  cafe  be  very  reafonable  to  afErm  that  fettk- 
ment. 
t  6i6  ]  Thus  far  upon  the  firfl  pointy  relating  to  the  force  and  validity 

of  this  feitlcment,  as  it  flood  originally,  abftraftedirom  the  fub- 
fcqucnt  circumftances  that  have  happened, 

A^  xo  the  fecorid  pointy  whether  the  plaintifft  arc  concluded  by 
afts  done  fince  the  marriage  ;  and,  admitting  there  was  a  doubt 
upon  the  firil  point,  yet  the  fccond  is  very  clear. 
Tho'afreftnaiiS  It  has  been  faidon  the  part  of  the  plaintiff,  and  very  tmly, 
^idowbyschim  that  tlicrc  has  been  no  exprefs  ailent  m  this  caufc,  or  exprcfs 
^ndcra'tuf!  'ratification  of  this  fettlement,  and  that  the  parties  Oiould  not 
band's  ^*iii,  that  be  bound  unlefs  the  aflent  is  clear,  and  after  a  full  knowledge 
does  not  bi.iJ  of  the  nature  of  the  fettlement,  and  therefore  has  been  com- 
takVeilhcrbv^L  P^^*^  ^^  ^^^  ^^^^  ^^  »  frccman's  widow,  who,  notwithftanding 
will  or  cui^o-n,  l>ic  lays  claim  to  fomething  under  the  will  of  her  huftand,  will 
lntu^hc^v^'!i7"  "^^  ^^^"^  ^^^  eleaion  to  take  either  by  will  or  cuftom,  till  (is 
ofThe'hJbiP.k  J^as  fecn  into  the  value  of  her  hufband's  effeds  ;  and  this  is  true 
cffcdb;  bur  fhs  in  general ;  but  there  are  cafes  where  (he  (hall  be  concluded  by 

ri'l>y'!aT\il"e;  ^'^'  ^^"^  "^f  ^«^*  ^"^  ^y  «"  acquicfcence ;  as,  where  fte  bs 
and  by  acqui-  hvcd  a  year,  or  a  year  and  half,  after  her  hufband,  and  accepted 
cfcencc.as  an  intcrcft  undcr  the  will,  ar  d  then  dies,  and  upon  her  deadi 
livcTayeLor'    ^'^^  cxccutor   files  a  bill  for  h.r  cuftomary  fhare  5  there  the  bill 

yrar  and  half       haS  bcdU  difmiflcd  (l). 

attcr    her    huf- 

ban^i,  and  accepted  an  intereft  under  the  wUl. 

There  is  fufficient  evidence  here  of  the  plaintiff  Feiton  Ear* 
iey'%  having  knowledge  and  notice  of  Dorcthfs  rights  under 
this  fettlement:  In  1742  he  made  a  Icafe  of  a  houfc  in /^/rrj. 
dilly  i  in  December  1744  he  gave  a  letter  of  attorney  to  receive 
the  rents  of  part  of  the  eflate,  and  in  January  1744  a  dillrcfs 
was  made  by  virtue  of  an  authority  given  bv  him  j  and  in  Ahj 
1745  he  gave  direaions  for  getting  in  the  hay  ;  and  all  this  was 
done  after  a,  counfel  of  eminence  for  the  plaintiffs  had  perufcd 
the  fettlement. 

There  can  hardly  be  a  cafe  where  there  have  been  more  fo- 
lemn  afts  done  to  alHrm  a  fettlement :  In  Frank/in  verfus  Tbcni' 
bury  I  Vcrn.  132.  an  agreement  being  void  a£  againft  an 
infant,  yet  was  decreed,  the  infant  having  received  intcrcft 
unc'er  it  after  he  became  of  fuU  age,  which  was  an  affirmaDCC 
of  It. 

In  the  cafe  of  Cecil  and  ethers  verfus  The  Earl  of  SaliJbury.in 

2  Vern.2l^.  the    court  faid,  "  They  would  hold  an  infant  to 

his  offer  made  by  him  in  his  anfwer  to  a  bill  brought  agaia4 

(0  Toir^tts  V.  Ladhty>ke,  2  Vef.  593. 

^  «iia 
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Icr  the  wlU. 
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hmlions  forgetting  in  thebn^^^^ 
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32.  an  agreement  being  vodj: 

J'decreedjhe  iii/ant  bav.n^^^^ 
lebecair.  of  fall  age,  which  taiao^ 


in  the  Time  of  Lord  Chancellor  Hakdwicke. 

"him  while  an  infant,  if  the  other  fide  are  thereby  delayed, 
*•  and  if  he  would  have  departed  from  what  he  had  offered,  lie 
**  ought  immediately  when  he  came  of  age  to  have  applied  to 
•*  the  Court  to  have  retraced  his  offer,  and  amended  his  uii- 
"  fwer:**  So,  where  a  provifion  is  made  for  a  wife  in  lieu  of 
her  jointure,  by  articles  during  coverture,  if  the  wife,  after  die 
hufbmd's  death,  enters  but  i^pon  part  of  thefc  lands,  ihe  is 
obliged  to  perform  the  whole  articles. 

Ihefe  cafes  turn  upon  this,  that  afts  done  after  the  be- 
coming a  widow  will  bind  ;  but  it  has  been  obje^ed  thefe  were 
afts  of  her  hufband,  and  cannot  bind  the  wife,  who  ^vas 
an  infant  in  the  life-time  of  her  firft  hufoand,  and  likewife  an 
infant  for  fome  time  fincc  her  marriage  to  her  fecond  IhaT- 
band. 

This  appears  to  me  to  be  a  new  doctrine,  that  though  VI r. 
Felton  Harvey  himfelf  would  be  bound,  yet  he  is  delivered  from 
it  on  account  of  the  infancy  of  the  wife,  which  is  in  effect  to 
fay,  he  catmot  be  bound  at  all. 

If  a  feme  infant  marry,  and  a  jointure  is  made  after  ma.r- 
riage,  and  the  hufband  dies,  leaving  her  an  infant,  if  Hie, 
without  doing  any  aft  to  determine  her  eledion  during  her  in- 
fancy, marries  a  fecond  hufband,  if  he  enters  upon  the  joint  u. re 
cftate,  that  entry  will  bind  the  hufband  and  wife  during  tlic 
coverture. 

,tion,  marries  a  fecond  hu  Hi  and.  If  he  enteri  on  the  jointure  eftate,  that  entry  will 
Ruling  the  coverture. 

Thefe  are  my  thoughts  on  the  two  main  points  of  the  cau  fi^  • 
but  another  objeftion  was  made,  that  Charles  Pi  (field  w:\s  guilty 
of  a  fraud  in  fecreting  judgments,  and  other  debts,  thvit  \^."tf^r^; 
charged  upon  the  eftate,  and  that  this  is  a  ground  for  rcli^^f  . 
and  fo  it  is,  but  not  to  fet  afide  the  whole  fettlement,  far  if 
there  are  any  incumbrances  which  he  did  not  difclofe,  tli^^ 
Charles  Pitjield*s  wifettled  eJJate  ought  to  be  applied  to  exonciij^^ 
that  eftate  which  is  fettled  for  the  benefit  of  Mrs.  lldrvay  n?jti 
her  ijfue. 

As  to  fo  much  of  the  bill,  therefore,  as  fccts  to  fct  afide,    ^^ 
to  break  in  and  impeach  the  fettlement  made  on  the  marriar::c     ^f 
Mrs.  Pitfold,  it  ought  to  be  difmiircd;  and  Lord  Haniivi^i^' 
decreed  accordingly. 


fk^ 


Hahvev  t. 


C  <5i7  3 


Where  ajointure 
■s   m  4de  after 
niarriagcand  ttie 
Hufband  dic% 
leaving  his  wife 
an  infuMt,  iffhc» 
'W*tljt>vat  doing 
^^y  u4f^todcter- 
•nitie    Jier  elec- 
o^nd     tocm  both 
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Ca{c237.  Tilbury  vcrfus  Bariut,  March  2^  ^747* 

S.C.  iVef.  89.     A     Bill  was  brought  againft  the  defendant  to  deliver  up  aO 
l^^l%t^^^  /\  the  deeds,  isTc.  of  the  cftate  mentioned  in  the  pleadings  of 

eftatetohiswife  the  Caufe. 

ftrlife)  ifld  after 

lier  death  to  his  fon  7#^ff»  and  his  heirs  for  eTcr»  tnd  in  caft  of  the  death  ^J^hn  vkhnr  nj  hart 

then  to  the  plaintifT:  Johit  levied  no  fine,  nor  fuft'^red  any  recovery^  but  by  will  devifedtbe  vble 

to  the  defendant.    Tbit  is  Mfumtknttd  on  aftt^  andu  nniddevlfi  tt  tit  fUihtiff  h  /#Br,  snJ  e^aSj} 

if.  S^^'Ly-,  ^i^,  Th^  qucftion  depends  upon-thc  will  of  the  late  Doflor  Td- 

^^^^— -— ^^^jj,    lury^  who  thereby   devlfed  all  his  real  and  perfonal  cftate  to 
/  fpl^^i  -  ^//-       his  wife  Ann   Tilbury  for  life,  and  after  her  death  to  his  fba 

.  ---^ Johnt  a  younger   brother  of  the  plaintifPs  by  another  venter, 

and  his  heirs  for  ever,  and  in  cafe  of  the  death  of  John  TUbm^ 
nvitbout  any  heir^  then  his  real  and  perfonal  eftate  devifed  to  his 
fon  ^0^179  (hall  go  and  be  enjoyed  by '  his  fon  CorneUm  the 
plaintiff. 
£  618  ]  Ann  Tilbury  died  in  1725;  John  27/^wry  the  fon  levied  no 
fine,  nor  fufFcrcd  any  recovery,  but  made  his  will,  and  dcvifd 
it  to  the  defendant. 

The  queftion  is,  whether  John  Tilbury  took  an  eft  ate  in  fee,  or 
in  tail,  under  the  teftator's  will,  or  whether  the  plaintiff  takes 
any  more  than  an  eftate  for  life. 

Lord  Chancellor, 

In  all  devifes  of  this  kind,  where  there  is  a  fee  mounted  ufas  a 
fec^  I  dare  fay  the  teftators  mean  heirs  of  the  body,  but  unlets 
there  are  words  to  reftrain  it  to  an  eftate  tail,  I  am  bound  10 
conftrue  it  a  fee  in  the  fir  ft  taker,  and  consequently,  as  liic 
teftator  had  devifed  the  whole  to  John  Tilbury^  the  fecond  doifc 
is  void  in  law. 

I  cannot  go  on  a  prefumption  the  teftator  did  not  know^tbc 
law;  if  teftators  do  not  ufe  proper  words  the  court  will  fupplf 
it,  where  the  intention  of  the  teftator  is  confiftent  with  the  niiei 
of  law,  but  where  there  is  a  fee  mounted  on  afee^  it  is  a  void  ^t- 
vife  to  the  plaintiff  in  law ;  and  as  this  is  a  legal  eftate,  I  mu(t 
conftrue  it  the  fame  in  equity, 

fl)  So  3  Iron.  III.  Attorney  General  V,  TaU.    l.    Allen  y,  Spendlovr,  2  Eq.  Ah* 

Gill,  2  I".  IF.  369.    But  where  the  liroi-  ^05.^/.    2.  Goodright  v.   Dunham,  Dssi!' 

tation  overis  toa  perfon,  who  is  a«//tf/f-  254.    Morgan  v..  Gvfitbs^  CrM^,   134- 

r/j/i^tf/Vto  ihciirft  dcvifce,  then  thedcvife  Piekering  v.  Towers,  Amb.  365.  /v« '• 

creates    an  tjlatc  tail,  Webb.  v.   Herrings  ^^gg^9  3  Term  Ref.  488.   note.  Doe  T. 

Cro.  Jac,  415.    Nottingham  v.  Jennings,  Pen-ing^  3  Term  Rip.  \^i:Fearnt  350. 
I  P.    IV.  21    Tyte  V    Willis,   La.  Temp, 
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ymoiis.     March    lo,    1 747.     ^^  third  Seal  after  Hilary    Cafe  238« 
Ternu 

Gtmrdian  for  an  infant  brought  an  aftion  againft  him  for  A  guardiati,  be- 

boardy  life,  before  he  had  pafTed  his  accounts  in  this  court,  hu  t^n*^^ 

defendant  at  law  brought  a  bill  here  for  an  injun£lion  to  brou^nc  an  aai- 

thc  proceedings  at  law  ;  and  Mr.  Brown  fhewed  caufe  to  «"  ^^^^t^^ 

why  it  (hould  not  be  diflblved ;  his  Lordfliip  continued  the  ^  court^conti- 

iciion,  andfatd,  that  in  taking  the  account  the  court  would  nued  the  injunc- 

w  tlie  guardian  according  to  tlic  maintenance  allotted  for  the  !h °i J^J^***  i?^ 

It,  which  a  jury  would   have    no  regard  to,  but  in   cafe  dil  the  hearing, 

guardian   had  any  aged  witnefles,  the   court  upon  appli-  and  rdd  in  taking 
in  and  proper  affidavit,  would  give  leave  to  examine  dc  bene  ^urt^^dTd^ 

al  low  the  guar* 

diany  acco^dtiqr 

19  the  wislntiKjsce  aiiucd  for  tht  infant^  to  which  the  jurj  would  have  no  regard* 


thead  and  others  verfus   Thijllethiuaity  Pttcheridge  and  otlxrs^    Cafe  239« 
March  10,  1747.     Third  Seal  after  Hilary  Term* 

t  <5»9  1 
"^  HE    plaimifT,    xa  December    1747,    obtained    an   order,  ^"  *^^"^«**' 

that  the   defendant  Puchcridge  fliould  bring  in  his  book  Jhrr^i^urtbe  a. 
rcounts,  papers  and  writings,  before  a  Mafier,  purfuant  to  affidavit  of  Cer- 
cree ;  in  four  days  after  notice  to  his  clerk  in  court,  or  that  ^'^*^*  ^ 

jeant  at  arms  fhould  go  tu  bring  him  before  the  court  for  hist/^   c^^^^^^ 

►nthc  i^th  oi  January  1747  Pucleridge^s  clerk  in  court  was  /^-^i^**  -  Z^'^' 

ed  with  notice. 

^n  the  18th  of  June  he  obtained  an  op'.cr  for  three   weeks 

:  to  bring  in  his  books  of  account,  ^c. 

^n  the  9tb  of  February  lail  he  obtained  an  order  for  a  month's 

e  time. 

'he  laPc  order  for  time  being  expired,  it  was  moved  this  day, 

aferjeant  at  arms  might  go  aiiuinft  the  defendant. 

Tic  perfon  who  ferved   Pi/r^'cr' hire's   clerk  in  court  being  in 

country,  and   jhc    plaintiff  n<  t  b^'ing   able  to  procure  an 

.avit  of  fervice,  offerr^d,  as  a  prdof  of  the  defendant's  being 

cd,  a  recital  in  his  laft  order  fur  time,  of  notice  of  the  plain- 

i  order  of  the  16th  of  January^  and    it    was  infilled  by  Mr; 

cy  jithyns  for  the  plain rirF,    th.it    P-ickeyidge*s  orders  were  of 

nfelvcs  a  proof  he  ha<l  notice,  for  he  could  apply  only  on  the 

idation  of  the  pi aintid'^s  order. 

ut  notwithftamlin^  ilus,  as   it  wns  a   motion  for  taking  the 

ndanr  into  cullody  the  court  would  not  grant  it,  and  faid, 

ill  cafes  of  conimitmeiii  there  mult  be  an  affidavit  of  fer- 
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Cafe  240.  Mendes  verfas  Mefjda,  in  the  Pap^r  of  Re-hearings  ^  March  iij 

^747- 


jf.V  AR  0  Mendes  y  the  plaintifF's  late  fa'Iicr,  bcmsrpo&f. 
-^   fed  of  a  very  confiderablc  perfonal  eflatc,  by  wiJl  dated  ttc 


I  Vrf.  S9.  S.  C. 

A  father  muA  be 

pre  fumed  to  ... 

make  fuchpro-  8th  cf  Ma^  1728,  "  gave  to  the  defendant  Rachel  Mitii^s"^ 
liffwTr'uir*"r.  "daugliter^  6000/.  and  to  the  defendant  Catharine  \^io(i£: 
^rrof  children,  "daughter  50C0/.  to  be  paid  them  refpeftivcly  on  their  at- 
and  their  ad-  «  ♦taininj^  the  age  of  'i6  years,  or  days  of  marriage,  bat  ia 
I'^Twrand'the'  "  ^^^^^  ^^^^^  ^'^  ^"^^^^^'^  ^^  thcm  (hould  die  before  their  refpcairc 
^ill  ought  to  be  "  legacies  became  due,  then  the  legacy  or  legacies  of  her  onhco 
fa  conilnicd  as  c«  fg  dying,  together  ivifh  the  iaterej}  or  increafe  thereaj^  ihoald 
tentioiio/the  pal  "  g^  to  and  be  equally  divided  between  liis  two  fons  the  plaintifj, 
jcntinio  cxccu-  "  and  in  cafe  of  the  death  of  either  of  them,  then  to  die  far- 
*'°"-  •*  vivor  of  them  5  and  the  tcdator  directed  that  600/.  aviir 

[     020  J    4<  (houid  be  given  to  his  wife,  the  defendant  Ssrah^  out  of  B 
g^^,^.^^.^      **  eftate,  for  the  maintenance  and  education  of  the  plaintiii's asi 
"  their  fifters,,  the  defendants  Rachel  and  Catharine^  whiill  diCf 
**  fliould  continue   to  live   with  her,  and   at  her  charge;  i'5c 
^c^^  >^  *        r    ^^  devifcd  all  the  relulue  of  his  ellate,  both  real  and  perfonal, 
""  ^^'^^^''^^^<*^ '     -^ytf,  (Q  the  plaintifrs,  to  be  cnually  divided   between  themjara! 

**  in  cafe  of  either  of  the  plaintiitV  deaths,  the    whole  xtih. 

^rer^Ti^^^^^^  ''^^'•'^^•t  of  the  eftate  to  be  enjoyed  by  the  furvivor;  and  in  calet'- 
*  ^ /t£' ^/mi^J'^^'^' ^'  «  both  the  plaintiOV  d:;aths,  ivithout  leaving  lanvful  ijfue^  tki 
•*  the  refiduary  part  of  the  eftate  he  directed  fliould  be  dhiu^d 
*'  in  the  following  manner;  namely,  one  part  to  his  wifctk 
**  defendant  Sarahy  and  the  other  to  his  daughters  the  d:* 
"  ftndants  Rachel  ami  Catherine  equally  and  their  iffuc,  asd 
**  for  want  of  ijfue^  to  tliC  furvivor  of  ihem  ;  and  if  all  B 
**  children  Jljould  die  unmat'riedy  and  nvilhout  iffi^^  then  he  g"^ 
**  the  refiduary  part  of  his  eftate,  one  half  to  his  wife,  c« 
•*  fourth  to  his  brother  Anthony  Mendes ^  and  in  cafe  of  b 
**  death,  to  his  children ;  and  one  fourth  in  like  manner  t9 
•Mils  brother  James  Alendes  and  his  children,  and  madeik 
*'  defendants  Anthony^  James  and  Leivis  Mendes  executors,  ^^ 
««  proved  the  will,  and  poffefled  themfelves  of  the  tcftator's 
«  eftate." 

After  the  appointment  of  the  executors  under  Mr.  Al^ 
Mtndcj's  will,  are  thefe  words;  ^^  Alefnofandum^  The  fix ho 
**  dred  pounds  per  ann,  I  have  ordered  Cnould  be  allowed  nff 
"  faid  wife  for  my  childrens  maintenance,  is  tote  rcgukti 
**  as  follows,  wz.*one  hundred  pounds  per  amu  to  be  allows 
•*  by  each  girl,  and  two  hundred  pounds  per  anri,  is  to  bea' 
**  lowed  by  each  boy,  and  in  cafe  of  the  death  of  any  of  mf  M 
**  children,  the  inheritor  or  inheritors  are  to  pay  their  (hafttf 
••proportion,  fo  that  the  faid  fum  of  fix  hundred  pounds  la? 
••  not  prove  deficient  5  to  be  placed  at  the  end  of  the  wiil.** 

The  two  fons  of  ihe  teftator,  foon  after  his  death,  brought  V 
bill  by  Anthony  de  Cojla^  tJieir  next  friend,  for  an  account  of  4c 
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eor*8  perfonal  eftate,  and  that  it  may  be  fecured  for  the  plain-    Mknoka  t. 

benefit.  M«np«. 

he  executors  fubmitted  to  accounti  and  to  apply  the  eftate 

e  coart  (hall  dlred. 

he  children  of  Anthony  and  James  Memhs^  infifted  on  the     [  621  1 

fit  of  the  contingent  limitations  in  the  tcdator's  will,  in  re« 

to  part  of  the  rTfidmtm  of  the  teHator's  eftate. 
he  16th  oijune^  ^733>  the  executors  were  decreed  to  ac- 
t  for  the  perfonal  efltate  of  the  teftator;  all  dire£tiona 
iitng  the  feverai  limitations  over  of  the  legacies  of  6000  /• 
5000/.  and  the  refidue  of  the  perfonal  eRalc,  and  furplus 
ell  were  rcfcrvcd  until  the  continirencies  upon  which  the 
:  are  to  take  place  (hall  happen  \  the  plaintiffs  were  to  be  at 
ty  at  21,  and  the  daughters  at  26,  or  on  propofals  made  for 
'  marriage  to  apply  to  the  court. 

he  plaintiff  Mofe$  Alerides  having  attained  his  age  of  2 1 
s,  on  the  ipth  of  December^  I74^»  petitioned  the  court 
one  moiety  of  the  reftduum  of  the  teflator's  perfonal  cflate 
it  be  afligncd  to  him  ;  and  it  was  ordered  that  the  caufe  be 
lown  in  the  paper  of  re-hcarings  on  the  matter  referved  bj 
lecree,  which  was  done  accordingly,  and  was  this  day  heard 
re  Lord  Chancellor. 

!r.  Attorney  General  for  the  plaintiffs,  the  two  fons  of  the 
tor,  indfted)  that  the  reGd«ie  ought  to  be  divided  between 
two  pliintitfs ;  for  equally  to  he  divided^  in  the  firft  part,  is 
ly  a  t^:nancy  in  common,  and  the  words  to  he  enjoyed  hy  the 
vor  were  not  intended  to  make  a  joincenancy,  which  would 
contradi£tion,  and  therefore  the  court  will  put  fuch  a  con- 
lion  as  will  make  the  wliole  confident,  and  conftrue  the  tef- 
*s  meaning  to  be  in  cafe  of  the  death  of  either  of  his  fons,  in 
ifc-time. 

he  next  words  are,  in  cafe  of  bpth  my  fin/  deaths^  imthout  kent^ 
awful  ijfue^  t^c.  this  mull  be  meant  on  the  fame  contingency 
le  former,  in  cafe  of  the  death  of  either  in  the  life-time  of 
eftator,  for  to  conftrue  it  a  dying  without  iifuj  |;eiicrally,  is 
remote,  and  confcquently  the  hmitation  over  is  void,  and  a 
t  of  equity  rather  leans  againft  multiplicity  of  divifions  and 
ingencies  of  perfonal  eftate,  unlefs  the  court  are  under  a  ne- 
ty  of  doing  it. 

^nd   if  all    his  children  Jbould  die  unmarried^  or  ivtthout  ijfue^ 
\  he  gives  the  refi.duary  part,  one  half  to  his  wife  l^c. 
hie  of  them   is  married,  and  therefore  that  contingency  can 
V  happen;  but  then  there  is  a   disjundlive  &r^vV/?>9r// ^/^, 

he  infilled,  for  the  reafon  before  given,  was  a  void  limita- 
f  being  after  ifTae  generally,  and  for  this  purpofe  cited  the 

of  Lord   George   Beamlcrk  vcrfus   Mifs  Dormer^  June  17,      T  ^2% 
2,  (Sec  2  Tr.  Atk.  p    308.)  and  Salt ren  vcrCu^  Saltren^  July      ** 

1742,  (Sec  2  Tr.  Atk.  376.)  and  Green  vcrfus  Bjid^  Jwu  i^ 

(0  Fit».GM.6^.  S.  C^ 
■oL.  III.  O  o  Mr. 
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Mm  DCS  V.        Mr.  Brcnvn  of  the  fame  fulc. 

MiNpei.  .|.j^^  intention  of  the  tcllator  fccms,  that  if  both  fons  fiioulJ 

live  to  take,  that  then  it  Ihould  go  no  farther,  or  othcnrifc 
they  can  never  have  any  benefit  if  they  fliouKl  want  to  fet- 
tle in  the  worlil,  and  did  not  mean  it  ihould  go  over,  but 
upon  the  contingency  of  both  the  fons  dying  in  his  lif^ 
time. 

The  contingency  to  the  teftator's  two  brothers  is,  if  allibc 
chihfrcn  (liould  die  unmarried,  or  witliout  ifiuc. 

One  of  the  contingencies  can  never  happen,  for  one  of  die 
daughters  is  married. 

And  as  to  the  other  contingency,  it  is  too  remote,  for  it  ij 
on  a  dying  without  ifiue  j:cnera!ly,  and  tlierc  is  no  word  that 
confmcb  it  to  a  dying  without  ilTuc  at  the  death  of  die  ^ 
vifee. 

Mr.  AV/  of  the  fame  fide. 

The  two  fons  were  extremely  young  when  the  will  was  madci 
for  they  were  but  three  years  old  when  their  father  died ;  the 
refidue  is  directed  to  he  divided  equally  between  tliem,  but  the 
tedator  has  fixed  no  time  ;  the  rcafonable  time,  therefore  mdl 
be  when  his  fons  came  to  the  age  of  1 1  years,  which  will  make 
the  whole  will  eonfillent,  or  otherwlfe  there  never  can  be  a  period 
of  time  in  wliieh  the  fons  could  ilivide. 

Mr.  So/idi'sr  d'/inal  for  ilic  brothers  and  nephews  of  the 
tcftator. 

It  is  very  true  that  the  tcftator  cannot  be  ixnderftood  to  pre 
the  refidue  to  the  furviving  fon,  upon  the  other  dying  at  any 
time,  but  it  mull  be  rcllntincd  to  fome  particular  time,  though 
not  to  the  times  infilled  on  by  the  plainiill^  counfel,  as  to  cither 
fon  dying  before  the  tellator,  or  bvjfore  tJie  fons  age  of  21  ynri, 
for  if  one  of  the  fons  had  dijd  al't^r  the  tellator,  the  fur\'iviiig too 
would  have  taken  the  wlH^Ie,  nor  could  it  intend  a  dying  before 
2 1,  for  if  one  fon  had  married  hefore  21,  and  left  ilFue,  and  difll 
before  that  age:  the  whole,  if  this  conllruclion  took  place,  muil 
goto  the  furviving  fon,  whieh  coidd  not  be  the  meaning  of  the 
tcftator. 

The  true  reftri£lion  is,  if  the  contingency  fliould  happen  to 
both,  tliat  is,  if  both  the  fons  Diould  die  without  leaving  lawful 
_  iffuc  at  their  deatli,  then  to  go  over. 
I  ^23  J  'pi^g  x\\\ts  are  very  well  fettled  witli  regard  to  executory  limi- 
tations of  perfonal  eftate,  for  1  take  it,  fince  the  cafe  oibri 
Gnr^e  Beauclftk  verfus  Af'ifs  Dormtry  it  is  cftabliflied  thati 
devile  over  after  a  dying  witiic  ut  ifiue  generally  is  void,  and  a* 
clear  where  there  are  any  wonis  that  confine  it  to  a  dying  with- 
out leaving  ifllie  at  tiie  time  of  his  death,  r.  dcvifc  to  take  clfcd 
after  fuch  a  dying  is  not  too  remote ;  for  this  purpofc  1« 
cited /'t;r//»  vetfus  Chapman^  i  Wins.  663.  atid  P;V;<^;/rj  verfus 
lilhtn^  Pnc.  in  Chan,  *;83.    and    Tcir^c/  verfus   Guunt^   I  Wa'* 

Where  the  words  arc  to  the  danghterb  equally,  and  their 
ifluc,  and  fir  ivanl  of  ijfue^  to  the   furvivor  of  tlicm,  it  muft 

mcui 
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I  iflue  in  her  who  dies  firft  in  the  life-time  of  the  furvivor ;    A.f*i«t>»t  ▼• 
ubfequent  words,  if  all  his  children  (hould  die  unmarried,      M«ni>ai* 
hhotit  ijffuf^  mull  be  conilrued  fo  as  to  make  the  will  con- 
it,  and  the  lafl  claufe  muft  be  reftrained  by  the  former. 

:ited  Atkinfin  vcrfus  Hutckhifm^  May  3,  1734,  as  a  cafe  in 
t. 

T.  Wilhraham  of  the  fame  fide  obfervcd,  that  Sarah  is  in 
he  contingencies  to  have  a  moiety,  which  fhcws  the  tef- 
meant  they  (hould  all  take  efFc:6l  in  the  compafs  of  one  life, 
J*8,  for  the  moiety  is  not  fo  much  as  given  to  her  exe- 
•,  but  to  her  only,  and  therefore  the  devife  over  is  not  too 
te ;  he  cited  the  cafe  of  Spalding  verfus  Spalding^  Crff»  Qir^ 

3RD  Chancellor, 

lis,  though  very  incautioudy  made,  is  the  will  of  a  fatheif 
is  providing  for  a  wife  and  children,  and  a  father  muft 

efumed  to  make  fuch  provifions  as  would  anfwer  the  pur- 
of  portions  and  advancement  in  the  world ;  in  order  to 
fuch  conftru£tion    (hould   be  made   as  would  enable  the 

ten  to  carry  on  trade,  or  provide  for  a  wife  if  married,  and 

rife  for  their  iflue  ;  in   this  view  I  coufider  the  prefenc 

ic  firft  difficulty  of  conftruftion  arifes  from  the  devife  of 
efidue  of  the  teftator's  perfonal  cftate  to  his  two  fons  who 
very  young  at  the  teftator's  death ;  the  words    are,  to  be 

II  y  divided  between  them,  and  in  cafe  of  either  of  their  deaths^ 
^hole  to  be  enjoyed  by  the  furvivor. 

le  firft  queftion  is.  What  is  the  meaning  of  the  words  in 
f  either  of  their  deaths^  isfc. 

is  admitted  on  all  hands,  thefe  words  muft  receive  a  rea- 
)lc  conftruftion,  he  knew  they  might  live  to  be  80  year* 
and  have  children,  and  therefore  could  not  mean  if  they 
at  any  time  the  portion  ftiould  go  over. 

is  contended  on  the  part  of  the  plaintiffs,  that  the  words  [  624  '} 
1  the  death  of  the  fons  without  iffue,  in  the  life-time  of 
eftator,  but  they  cannot  be  conftrued  in  that  fcnfe,  as  the 
in  other  pbces  denotes  cafes  that  may  arife  after  the 
ror's  death,  for  plainly,  through  the  whole  will,  where 
ves  an  accruer  over  to  other  children,  or  right  of  furvivor- 
he  means  after  his  own  death. 

.  cafe  of  the  death  of  both  or  either  of  his  daughters  before, 
then  die  legacy  or  legacies  of  her  or  them,  £5*r.  togcthef" 
the  interefl  or  increafe  thereof^  (hould  go  to  his  fons,  {^Ck 
at  be  not  only  dirc£ls  the  principal^  but  the  increafe  of 
eft  to  go  over,  and  the  latter  clearly  could  not  be  till  after  his 
^. 

he  other  conftruftion  contended  for  by  the  plaintiffs  is,  that 
eftator  meant  to  confine  it  to  the  death  of  his  fons  without 
before  the  age  of  2 1 . 

has  been  admitted  by  the  defendant's  counfe'  to  ba  a  rca- 
Ue  conftru^ion^  if  there  were  words  to  warraut  \u 

O  o  2  XJ^oa 
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Mbhpxi  v.       upon  reading  the  whole  will,  I  am  of  opinion  it  is  the  trtt 

Mtupvs.      conftruaion(i),  and  if  the  words  will  warrant  it,  a  reafonablc 

conftni£iion  alfo,  and  fuch  as  a  bther  may  be  fuppofed  to  have 

in  view,  when  he  was  fettling  his  eftatc  for  the  benefit  of  Us 

family. 

CoiifiJer  the  other  parts  of  his  will,  where  he  gives  porbom 
to  his  daughters,  for  though  he  makes  ufe  of  general  words,  yet 
it  is  plain  he  meant  a  particukir  period  of  time  ;  for  in  the  devile 
over  to  his  fons,  he  fays,  in  cafe  either  of  the  daughters  die  b^ 
fore  26  or  marriage,  then  to  go  to  and  be  equally  divided  Ix- 
cween  my  two  fons,  which  points  out  that  it  was  his  intent  clut 
the  fons,  in  cafe  of  that  event,  (hould  have  the  fitters  pordooi 
abfolutely. 

It  is  plain  from  the  whole  context  this  was  his  meaning  i  coi» 
fider  the  claufe  of  maintenance,  which  alfo  (hews  the  teftator*! 
intent ;  he  gives  600 /•  perann,  for  the  maintenance,  &r.  oftk 
plaintifHs  and  their  (liters,  whilft  they  (hould  continue  to  live  vidi 
the  mother,  and  at  her  charge. 

I  (hould  apprehend  this  might  amount  to  a  devifc  of  theguardiio- 
fiiip,  but  do  not  give  an  abfolute  opinion. 

Whilft  theyjbotild  continue  to  live  nuith  her^  how  long  is  tbt? 
Till  21,  for  flie  was  the  mother  and  guardian  by  nature,  thcR- 
fbre  her  care  mud  continue  till  a  proper  age }  and  tho*  a  giunt 
an(hipin  focage  determines  at  14,  and  fuch  infant  mightckdi 
yet  in  tliis  cafe  here  are  no  focage  lands,  andconfcqiKodyAc 
guardian(hip  continues  till  21(2). 
[  ^25  ]  The  memorandum  is  not  by  way  of  codicil  or  di(lin£l  inftn- 

mcnt,  but  only  added  to  the  foot  of  the  will,  becaufe  it  was  to9 
long  to  be  interlined,  and  therefore  amounts  to  no  more  thi 
vtn  interlineation :  the  intention  of  it  was  to  keep  up  intire  die 
fix  hundred  pounds,  the  fum  allotted  for  maintenance  of  lai 
children. 

The  words  iuhfritor  or  inheritors^  made  ufe  of  there,  mea 
thofe  of  the  children  who  fhould  take  by  furvivorihip,  the  fluff 
of  the  children  fo  dying,  (liould  contribute  to  make  up  the  nuiv* 
tcnance,  and  this  memorandum  (hould  be  read  with  thedaufeof 
tlie  will,  which  provides  for  the  maintenance. 

A  hundred  pounds  per  ann.  to  be  allowed  by  each  girl,  aal 
two  hundred  pounds  by  each  boy,  and  in  cafe  of  the  death  of 
;iny  of  my  faid  children,  the  inheritor,  tfr. 

When  is  that  de.uh  to  be  ?  mod  clearly  before  their  if 
of  twenty-one,  and  tlwrc fore  this  ought  to  be  read  asaaad- 
(!ition  or  interlineation  to  that  claufe  which  diredls  the  nKontt* 
nance. 

If  tlie  will  is  to  he  fo  read,  and  means  clearly  a  death  belbie 
i'.venty«one,  then  the  claufe  immediately  following  thenwi"' 
tenance  is  the  dcvife  of  the  refidue,  both  real  and  perfonal,  » 
his  two  Tons,  to  be  equally  divided^  and  in  cafe  of  the  AeiAh 
Ul\  the  whole  refidue,  t^r.  fo  tliat  here  is  the  fame  form  rf 

(i)    ViJe  Ha'-jL'cs  v.    Hanxi  s»  ante  524..     (i)  Kidc Har.  Co,  Lite.  SB,  i.  nolo i^* 

12,  13.  i^.  15.  16. 

express* 
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^xpreflion  as  ts  made  ufc  of  in  die  claufe  regulating  the  main-    V^^^^*  ^' 
lenancc;  and  where  death  generally  is  mentioned  in  other  parts 
>f  tlie  willy  what  conftruAion  can  be  more  reafonable  than  to 
xmftrue  in  the  fenfe  teftator  himfclf  had  ufed  it  before. 

And  as  in  the  cafe  of  the  prefent  Earl  of  Staft/hury,  the  ^f^J^^X 
toun  held,  that   notwithdanding  his   marriage   the  guardian-  withftanding  he 
hip  did  not  determine  till  his  age  of  twenty-one(  i )  5  fo  here  marrici,  does  not 
he  (haring  and  divifion  ought  to  be  amongft  ihe  children  of  Mr.  i^^^Jf  2,, 
Mendes  at  their  age   of  twenty-one,  when  capable  of  receiving 
t. 

I  am  of  opinion  the  words,  if  both  my  fens  (hould  die  with- 
mt  leaving  lawful  iflue,  mean  a  dying  before  twenty-one  with 
regard  to  them,  and  the  fubfcquent  words,  if  all  his  children 
hould  die  unmarried,  or  without  iffue,  mean  as  to  the  daughters 
lying  before  twenty«fix  or  marriage  ;  but  even  if  they  had  died 
lefore  twenty-one,  and  had  lawful  iflue,  I  (hould  have  been  of 
>pinion  it  would  not  have  gone  over. 

This  is  the  moft  reafonable  conflruAion  ;  and  as  the  fons  have 
ittained  twenty-one,  no  contingency  hath  happened  with  re- 
[ard  to  them,  and  therefore  the  refidue  of  tlie  teftator's  real  and 
crfonal  eftate  vefts  abfolutely  in  the  two  fons  as  tenants  in  r  ^^5  1 
ommon,  or  otherwife  in  cafe  of  their  marriage  they  can 
lake  no  provifion  for  a  wife,  or  any  iflue  of  the  marriage. 

This  makes  a  confident  plan  of  the  whole  will,  and  it  is 
cry  happy  that  flie  memorandum  was  at  the  bottom  of  it,  for 
rem  thence  it  is  clear  he  intended,  if  both  his  fons  died 
efore  twenty-^ne,  tlie  refidue  (liould  go  over,  but  not  other* 
'ife» 

III  confequence  of  this  opinion,  his  Lordfiiip  ordered  the  re- 
due  of  the  teilator's  eftate  to  be  paid  to  the  plaintiflfs  (a). 

{})  /'is/^  91.  ^0€u:k  Garvan,  I  /T/  I$0.  (a)  Re^-  Lib.  B.  I747.  fol.  200, 


Gregory  vcrfus  MJefivirth^  March  ti^  I'J^T*  Cafe24l» 

\Plea  of  a  former  deqree  figned  and  inrolled  was  pleaded 
to  a  new  bill  for  the  fame  matter. 
Mr.  Attorney  General  in  flipport  of  the  plea  infifted,  that  an  An  Infant  ii 
ifant  is  bound  by  a  decree  in  the  caufc  when  (lie  is  plaintiff,  as  ^"f„  J^cali?© * 
luch  as  a  perfon  of  full  age ;  and  was  fo  determined  between  where  he  is 
Tie  DuUkefs  of  Bnchngbam  verfus  Zhc^eldy  before  Lord  Hard-^  5|*i"^i^'U"rf^ 

'/'■*' (2}.  fulla|e(0.°* 

Lord  Chancellor,  a 

This  is  a  plain  cafe,  for  it  would  be  very  mifohievous  if  a  new     ./  f 

II  was  allowed  to  be  brought  by  ihc  plaintiff  here.  ,/  ^'^  *  '^'*^  -  ">// J 

This  is  a  plea  of  a  former  tlccree  made  in  a  caufe  relevant  to    /  j^y  j 

le  fame  matter  with  the  prefent  bill.  /  </^'^^^/^  *^< 

The  qucftion  will  hefirjl^  whether  the  decree  is  a  determina^        ~        — 
m  of  tlie  points  between  the  parties. 

£1}  iM-dBmU  T.  Lord  Hertford,  2    P.  ^.  519.     (0  Ante  I  vol.  6  A 

O  o  ^  ■    '      •  '  '^'"5 
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Cri«oit  ▼.        As  to  this  It  IS  improper  for  the  court  to  give  a  different  jtt<^|. 
o^kiwotYH.  j^^yjf^  becaufe  there  would  be  two  contradictory  judgments  ap. 
pearing  on  the  fame  records. 

The  former  decree  was  on  a  bill  brought  by  the  plainlifPs  wife, 
to  have  an  account  of  her  father's  perfonal  eftaie,  and  to  bfc 
a  fifth  as  her  fhare  of  it ;  that  bill  charges  the  deftndant  prt- 
tends  the  legacy  of  Margaret  Moie/worth  was  lapfed }  this  is  the 
common  and  only  way  of  bringing  on  the  queilioni  by  fcttJDg 
forth  the  pretences  of  the  defendant,  and  therefore  fufficiendj 
puts  the  point  in  iflue. 

The  decree    has  direfted   an  account  to  be  taken  of  the  ct 

tate,  rnd  exprefsly  that  the  South-fea  ftock  ihould  be  fold,  vA 

one  fifth  part  referred  for  the  benefit  of  Sir  Jobrt  Molfnvsrih^ 

when  he  attained  his  age  of  twenty-one. 

[  tf  27  ]         This  is  as  full  a  determination  againft  the  plaintiff,  as  if  a  (l^ 

claration  on  the  point  that  the  plaintiff  is  not  intiiled, 

'     Courts  of  equity,  no  more  than  courts  of  law,  arc  not  obliged 

tion  be  brought  *^  g^^^  rcafons  for  their  judgment;  if  a  man  in  a  court  of  lav 

for  fwTerai  de.     brings  his  a£tion  for  feveral  demands,  and  he  has  a  judgment  for 

xninds,anJjud|-  ^^^  ^j^jy  \^  jg  ^5  much  a  judgment  as  if  there  bad  been  a  partiah 

inent  for  one         ,        i        *'     .        •  1  * 

only,  it  is  as       lar  dctcrmuiation  upon  each. 

muvhajudgmcnt 

l»  il' there  hid  been  a  p8rti9ttUr  determination  upon  each. 

A  decree  can  be  altered  only  by  bill  of  review,  either  for  cr. 
for  on  the  face  of  the  decree,  or  for  new  matter  not  known  « 
the  time  of  bringing  the  firft  bill. 

Here  (he  was  of  age  during  fome  of  the  proceedings  in  tie 
caufe,  but  if  (he  had  continued  an  infant  >kiring  all  the  time  of 
the  proceedings,  (he  is  as  much  bound  though  an  infant,  as  i 
perfon  of  full  age  ;  1  know  but  of  one  cafe  thjit  is  an  exception, 
Lady  Effingham  verfus  Sir  John  Napper  ( i ),  where,  upon  an  ap- 
peal from  Lord  Macclesfiehl'^  decree  with  regard  to  real  cftatr, 
the  Houfe  of  Lords  gave  Sir  John  Napptr  leave  to  (hew  caufc, 
when  he  came  of  ?ge,  againft  his  own  decree. 
An  infane  after      ^^^  *^  would  be  moft  mifchicvous  with  regard  to  perfonal  cftatc, 
being  of  agr,  h    if  an  infant  after  being  of  age,  was  allowed  by  a  new  bill  to  dif- 
uotaUowedby     p^g  jj^y  thing  that  was  done  during  his  minority,  with  rtgard 
difpJte^in/rhing  to  maintenance,  education,  isTc. 

thac  W43  done  .  « 

during  his  minority  Jwith  regard  to  maintenance,  &a 

The  nilc  at  hw  It  is  right  to  follow  the  rule  of  law,  where  It  ts  held  an  in&nt 
b,  thatan  infjnt  jg  j^g  much  bound  by  a  judgment  in  his  own  a3ion,  as  if  of  full 
byajudgmcn""  ^g^  >  ^"^  ^^'^  is  general,  unlefs  grofs  laches,  or  fraud  and  collu- 
in  bu  own  ac-      fion  appear  in  the  prochcin  amy*  then  the  infant  mieht  open  it  by 

tion,  agjfoffuU  Ull  -r  /»  «>         r  / 

^  I  cannot  prcfume  that  improper  proofs  were  made  in  the  for- 
mer caufe,  but  muft  take  it  for  granted  that  proper  ones  were 
given,  wnlcfs  the  inrollment  of  the  decree  was  opened  by  bill  rf 

(1)2^.7^.401. 

review 
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review,  and  the  pica  to  thut  bill  difallowed ;  there  the  court  over-    Gregory  v. 
rules  the  plea,  and  then  the  caufc  is  op.  ned  agulii,  and  can  pro-  ^***^»*wo»tii. 
perl y  come  at  it,  if  error  appears  on  the  face  of  it  ( i ),  but  as  it 
ftands  now  tlie  plea  nui(l  be  allowed. 

(i)  GouU  \\   TiincreJ,  ante  2  vol.  534. 

Rothcram  vcrfus  Funfjaiv,  March  25,  1748,  ih  laJl^'SlS^^r  dfe  242. 
Hilary  Term.  [   628   ] 

THE  defendant  indituted  a  fuit  in  tlie  ecclo{la{l!cal  court  A  fult  in  the  ec 
for  fubilraclion  of  tithes;  the  dcfend.int,  without  plead-  clL-fiaicai  court 
ing  any  difcharire  there,  brings  his  bill  in  this  court  to  eflablifli  I/t/jlhct'lh J  de- 
ft mcdfis  \  the  anfwer  to  the  bill  does  not  admit  it,  ;i!id  the  motion  i'c::danc  there 
now  is  for  an  injunction  to  (lay  the  proceedings  in  the  ecclcfiaf-  ^l"?!- 1^'^' j? 
tical  courty  upon  the  bare  fuggeilion  of  a  modus  by  liis  bilL  ar.don  tiilTare* 

fu;.  gelt  ion  of  a 
modui  moves  for  an  injun£tioii  to  ft.iy  the  prncsrding;;  in  the  eccleiiaiticil  court. 
The  injunAion  denied,  as  it  wonld  be  a  prc>:cd«nc  tor  trippn^  up  the  hceU  of  two  courts,  tlic  cccJc« 
fiaftlcal,  and  the  court  of  coounon  law. 

Lord  Chancellor, 

An  injunction  is  prayed  on  two  heads  ;  Firjl^  On  a  prcfump- 
tion  from  a  conftanc  non-payment  of  tithe  hay  time  immemorial, 
there  mull  have  been  an  alienation  from  the  perfons  under  whom 
the  defendant  claims*,  though  the  plahulfTis  not  able  to  pro- 
duce the  particular  grant  of  thofc  nthcs  to  his  anceftor. 

Secondly^  Upon  a  fuggeftion  in  the  bill,  that  iIi-.tc  has  been  a 
wodus  or  compofition  conlbntly  p.iid  in  liru  of  tidies. 

If  I  (hould  grant  this  injunclion.  I  fhould  make  a  precedent  for 
tripping  up  the  heels  of  two  courts,  the  ecclcfiailic.il  court,  and  a 
court  of  common  law. 

The  ecclefiaftical  court  have  a  right  to  retain  fuits  for  tithes, 
whether  at  the  inftance  of  a  fpiritaal  perlbn,  or  Liy  impropri- 
ator. 

There  may  be  a  fuit  too  in  that  court  for  a  mcJt/Sj  as  well  as 
for  tithes  in  kind. 

The  defendant  like  wife  may  plead  a  mcdi/s  there,  if  admitted  ;  r^he  court  of 
the  ecclefiadical  court  may  go  on  upon  the  mcdus\  if  denied,  the  Ru-.g**  Bcnwh 
ccce^laflical  court  cannot  proceed  prcpler  frJa/JoMls  dtfc^lum^  and  v.iil  not  gr.inc  a 

,-.-..,  n  i\'        r  iM-'        •!  r  »'r:-iiibiiion  un- 

it lo,  It  IS  the  common  fuggcltion  for  a  prohilntion  in  the  court  ol  ]...■  youflicwthe 

King's  Bench  -,  but  if  you  come  there  for  a  prohibition,  you  mnfl  »*</«'  lia*  b-.en 

firft  (hew  the  modus  has  been  pleaded  in  tlxc  ecckiiailical  court,  i^,;',J;'ji^",- "Jn^ 

and  denied  there.  dnuea  there  $ 

ai)u  on  the  fame 
groundi  a  court  of  law  grants  a  prbhiuiiiun,  thi^i  court  grants  m\  injun^ion. 

No  fuch  thing  has  b#:n  (hewn  in  this  cafe;  but  a  bill  is 
brought  to  eftabli(h  a  ,fudus,  and  prays  an  irjjuiiftion  to  Hay 
proceedings  in  the  ecclefiaftical  court,  upon  the  fuggeilion  of  a 
modus  only. 

O  o  4  I  can- 
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RoTMtiAM  ▼.       1  cannot  grant  an  injunftion  here  but  iipon  the  fame  groaali 
Famskaw.     ^^  ^  court  of  law  would  grant  a  prohibition,  prcpUr  trlatiams  ii* 
ftBum* 

lti]wT\(X\on%  in  this  court  ^re  grapttd  upon  a  fuggeilbn  of 

fomething  which  aiic<98  the  right  or  convenience  of  the  panj 

in  the  proceeding!  in  the  other  court,  or  where  there  is  a  coaciu- 

rent  jurifdiflion. 

^9f\ifrt,  •  fui(  ]%        As  in  a  fuit  for  a  legacy  in  the   fpirtual   court,  where  the 

iBftuutci  n  tht  p^rty  cannot  have  the  advantage  of  the  difcovery  he  wan«, 

for'^OT  iof*rr'f     which  he  may  have   here,  then  this   court  will   interfere  j  a 

legacy  by  a  fi-     yfhere  a  fuit  is  indituted  in  the  fpiritual  court  for  an  infant's  le* 

^*d'into*h?t*'    8*^y  ^y  ^  father  his  guardian,  to  have  it  paid  into  ^he  fatha^s 

^4a,  the  court  hands,  this  court  will  not  fufier  fuch  pr4ymcnt  to  be  made,  bst 

vnifgrant  an  In-  ^i|j  gj^pt  an  injun^lion,  bccaufc  ii  will  not  allow  the  roooejcf 

it  wiiuit  allow  ^^  infant  to  come  into  the  fatlier'b  hands,  but  does  not  gftuaim 

the  infant*!  roo.  injunftion,  becaufe  the  fpi ritual  court  have  not  a  jurifdidion is 

S^cWi  "*"*  legacies^but  from  the  general  care  it  takes  of  tlic  intcrcft  of  it 

lundi!*'*         fants(i). 

'  '  Thi  modtu  is  not  admitted  by  the  anfwer  to  the  bill  in  Ab 

court,  and  if  infufficienc,  you  may  except  to  the  anfwer;  snd 
even  if  the  fujt  goes  on  in  the  fpiritual  court,  and  a  fen- 
tehee  is  pronounced  for  the  tithes,  it  is  no  prejudice  at  all  to  tk 
plaintiff  in  his  fu;t  depending  here. 

•  But  if  I  was  to  grant  this  motion,  I  (hould  take  away  the  jo^ 
rifdidion  of  the  fpiritual  court  on  the  one  hand,  and  the  couit  d 
common  law  on  the  other. 

'  As  to  the  non-.paymcnt  of  the  tithe  hay,  it  is  infiftcd,  fk 
owner  of  the  land  was  formerly  a  purchafer  of  the  tithes,  ac^ 
Ihas  enjoyed  the  land  and  tithes  together  for  a  great  length  d 
time,  which  is  a  prefumptivc  evidence  of  his  right. 

But  this  is  not  a  ground  for  an  injundion  in  a  cafe  of  this 
nature. 

'  A  lay  impropriator  is  to  be  furs  different  from   a  fpiritual  in 

A  UyimproprU  fome  refpc£ts  :   fince  the  reformation,  and  the  a£ls  for  diflilo- 

rftt>r  canwit  jre-  jJQjjf  ^f  rt^onafteries,  tiches  by  grants  from  the  crown  arc  becciBC 

•TM^My  moir  lay  fees  ;  fo  that  in  fa£i  lay  irnpropriators  have  as  much  power  fo 

than  a  fpixicual     convey  a  portion  of  tithes  as  any  part  of  the  land  itfclf:  ^sd 

fttUa,       .      therefore  it  was  faid,  it  is  hard  the  plaintiff  (hould   not  in  tha 

tafe  have  the  fartie  advantage  of  prefumptivc  evidence  from  lo»g 

poffelBon  in  the  cafe  of  titites,  as  well  as  in  any  other  c^k  re* 

lairng  to  an  eftate  of  inheritance  ;  and  it  was  a  faying  of  iM 

Jullice  ffaU^  he  Would  prcfume  even  an  a£l  of  parliament  nw<ic 

in  favour  ofj^ngth  of  ppjfejfton  ;  but  the  court  of  Exchequer  in  the 

cafe  of  ^he  Aldermen  of  Bury  vtfrfus  Eimris^  Cotnyfu^j  Rep*  64V 

would  not  lay  down  a  different  rule  as  to  prcfcribing  in  noni^ 

r  (f^Q  1     timando^  in  regard  to  lay  impropriators  aod  fpiritual  perfons,  but 

I        '  held  fuch  a  prefcriptioh  equally  bad  againft  both*  '* 


( I }  Fide  jin»n,  mute  I  vol.  491. 
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Tpon  Ac  whole,  I  do  not  fee  there  is  any  reafon  at  all  for  the  Rothmavt. 
indion  which  is  now  moved  ;  why  did  not  the  plaintiff  go  up-     ^^''•«^'^- 
the  length  of  poiTeffion  in  the  ecclefiaftical  court  ?   He  mi^ht  '^\f^^ 
e  pleaded  it  thtrre,  as  well  as  infift  upon  it  here  in  his  bill  y  ^eadedienfthoT 
i  if  the  ecclefialtical  court  would  not  determine  upon  the  fame  pofleffion  in  the 
icnce  as  a  court  of  common  law  would  have  done,  it  is  the  ^urtfind^Mief 
al  ground  for  a  prohibition,  and  no  other  court  has  the  cog-  refufed  to  dster- 
ancc  of  it  but  the  court  of  King's  Bench,  and  therefore  I  J**"*  "P°"  ** 
1  not  make  fuch  a  precedent,  as   by  a  fide»wind  will  take  a'*"urVofl«r  * 
ay  the  jurildidion  of  both  courts  at  once.     Lord  Hardwicke  would  have  done 
:rcfore  denied  tlie  motion.  «  "  the  ufud 

grmind  for  a  pio- 
hibicion,  and  die 
•ourt  •f  Kiog^  Bench  has  alone  the  cognisance  of  iu 


wns  verfus  Bance,  among  tie  Caufe  Petitions^  March  25,  1748*  Cafe  a4?» 

O  R  D  Chancellor  fince  Hilary  term  laft  ordered  this  caufe  A  nMutgagee 
J  to  (land  over,  to  fnarch  the  rcgiftcr's  book  for  the  cafe  of  J^^J^^  o*^"^'  ^f  ^^/, 
dotit  verfus  fcrJ  Flytmuth  m  ),  whicii  had  been  mentioned  at  bond,  Aall not ^f  ' 
It  lime  as  an  authority  in  point,  butbein>T  looked  into,  it  did  *>ealJowedto   *-^^* 
X  appear  to  he  at  all  fiinibr  t(»  ihc  prefent,  in  which  the  queftion  mortgjgcin  yn^     T' 
Whether  a  m  >rtg:»gec  who  Icit  a  further  fum  afterwards  up-  fcrence  to crcdi/^^  z^*^ 
bond,  (hould  be  allowed  to  lack  it  to  his  mortgage,  in  prefer-  «o"»»nderatnift 
ce  to   other  creditors  under  a  trult    for  payment  of  debts  wiiiofthemOTU 
catcd  by  the  will  01  the  mortgagor  ?  gagor  for  pay. 

Lord  Chancellor,  memofdcbuCi). 

Ihavcconfidered  this  cafe^  and  am  inclined  to  think  the  mort-  ^^  reafoniHiy 
gee  Ihall  not  be  aiio-ved  to  tack   th;^  bond  to  the  mortgagCi  the  heir  of  the 
ith  regard  to  the  heir  of  the  mortgagor;  the  reafon  why  he  «w>rtg«gor fhrfl 
all  not  redeem  the  n^ortgage  without  paying  the  bond  likewife,  UJ^J^"  iti^ 
to  prevent  a  circuity,  bccaufe  the  moment  the  eftate  defcends  out  paying  the  ^ 
xin  him   it  becomes  aflcts  in  his  hands,  and   liable  to  the  *>on<i»»lMwife,i« 
)nj(3) ;  a  devifee  too  of  the  mortgaged  prcmifTcs  for  his  own  cuSy,^becamfe'" 
^cfit  is  fubjeA  to  the  fame  rule,  fince  the  (latute  of  iraudulent  ^^  momencthe 
nrifcs  made  in  favour  of  bond  creditors  (4).  fttt^e'^JI-eat 

and  liable  to  the 
bond  s  the  Cune  rule  will  hold  at  to  a  devifee  of  the  mortgaged  prcalires. 

But  this  is  a  devife  in  trufl  for  the  payment  of  debts,  and  the 
fccht  is  confcquently  broke,  fo  chat,  as  I  am  at  prefent  advifed, 
tn  of  opinion  the  mortgagee  can  have  no  priority  with  regard 
his  bond,  but  as  to  that^  muft  come  vapro  rata  with  the  red  of 
•  creditors  under  the  truf^ ;  but  if  the  counfel  for  the  mort- 
ice have  an  inclination  to  be  heard  on  this  point,  i(  (hall  ftand 
cr, 

(i)  Ante  2  vol.  lOi  S.  C.  (3>  Powsw.  Corht^  ante  ^^6. 

(;}  So  Price  v.  Fnjtnedge,  Amb»  685.  (4)  Cballii  v.  Ca/horH^  Prec.  Cbm.  407. 

Th0 
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Heamst.         The  Attorney  General  of  counfcl  for  him  faid,  he  thoi^lit 
^"  '^ '•       point  was  too  ftrong  againil  the  tncrtgagee  to  be  maintsuoed^aiKl 
court  thereupon  made  the  decree  accordingly. 

Cafe  244-  ^''^*  verfus  Drajnr  March  26,   1746. 

Tht  ccclefijfti-  A  ^^^^^'*^"  "^'^^  preferred  by  the  defendant,  to  difchup 
cai  couris  in  the  £\,  Order  of  the  Mafter  of  tlic  iZs///,  appointing  the  phi 
cauntryou^hc  guardijn  of  her  daughter,  upon  an  allegation  of  hisunfitnds 
on\li" In  10 " p-  being  difordcd  in  his  inind,  tuid  that  ike  petitioner  had htn 
poiiu  gui:rJi..ns  before  apf^inted  guardian  by  the  •cdejiajlical  court  at  Turl  \\\ 
Tilf  T'lbTu'cT  '^'^^  ^^y  virtue  of  that  appointment  taken  pofleffion  of  the 
fijrthatpurpufc,  fant's  pcrfon  and  cllatc. 

auii  b\  iht:>  iiicjns  i 

break  in  upon  th*!  jurifdl^lionof  thU  cour:  with  regard  to  lh<>  guardir.nfii'p  of  infints. 

hitd  li.rawifkt  iccomiiiCnucd  il  to  the  Anormy  General  ;o  coniidtry  whcchcra^M  tzwrfltt: 
jwi  iiJue  10  the  ecdtli^iilical  couit  upon  fuch  an  cxcrAJudiciAl  appojnlmer.t  ct  gaardiin^  toinfi^iO. 

Lord  Chancellor  difmiffed  the  petition  with  cods,  the  fac 
the  lunacy  uot  being  at  all  made  out,  and  faid,  he  was  furp 
upon  what  pretence  the  ecclefiaftical  courts  in  the  country 
upon  them  to  appoint  guardians  ex  officio^  without  any  fiii 
flituted  for  that  purpofe,  and  by  this  means  break  in  upoi 
jurifdiction  of  this  court  with  regard  to  the  guardianihip  0! 
ifants ;  and  faid,  he  recommended  it  to  the  Attorney  Gcnci 
confider  wliethtr  a  quo  warranto  might  not  iflue  to  the  c 
(laftical  court  upon  fuch  an  extrajudical  appointment  of  j 
ill  an 3  to  infants,  where  no  fuit  at  all  is  depending  for  diis 
pofe. 

(i)  This  circumAance  is  not  mentioned  yi  Rrg.  Lib.  A.  1747.  fol* 204. 


Cafe  245 •  Brown  xcxfus  Dur/lon  and  others^  March  2'Ji   I747« 

Thcrxrcutorsof  rr%  H  E  latc  Sir  William  Fowler^  on  the  1 8th  of  May^  l 
"^^j^fZ       1      e^^'*^*  ^  ^^^^  ^^  Richard  Fowclly  in  tlie  penaUy  of  5 

hing.  a  bill  for     for  tllC  piiymcnt  of  100  /. 

an  .'.Cvoun:  or'  , 

iaii  j  trfopa!  li^^t",  a  d  irMiat  f-l!»  Aorc  of  faU-fyIng  thcdibts,  praya  '.hat  a  fufticient  part  of  d 

fltiU.  \\\A\  h-  lolc.    Thf  icji  tiLr.c  luv  ng  ntvcr  bcca  4iI?.:tof  Sii  //".  /".  r}ie  landi  complied  in  a 

m-rni  \^iSy.^:.  ,it'.cr  his  ni-riijg",  arc  noL  lublc  to  hi*  dtbls  b)  fpccialiy,  llr  lliey  we  iioifpcciiciiiw 

tlif  lIUcc. 

Sir  W'ilUam  Fowler  made  a  will,  and  appointed  exco) 
bin  ihcy  rtnnnuing,  adminiltration  wiili  the  will  annexed 
gran:cd  to  th-:  defendant  Durflon  :  the  tcftator  at  his  dwtl 
a  fon  and  ihwv,  'inugincrs,  ail  mfants, 
[  632  J  Thu  Iv.II.U'^m's  ptrfonal  cftate  is  inconHderable,  and  coi 
by  jiuh;r»itiit5  and  other  fecurities,  and  thertliorc  the  plai 
the  executor  of  Richard  Fowcll^  has  brought  his  bill  for  ^ 

i 
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nt  of  Sif  Jf'j//inm*s  perfonal  cftatc,  and  in  cafe  it  falls  fliort      Biow»  ▼. 

farisfying  his  debts,  prays  tliat  a  fulficicnt  part  of  his  real      *^" *»''<*"• 

ite  may  be  fold. 

The  defendants,  the  chilJren  of  Sir  WiUiam  F&w/er,  by  their 

wrer   infift,    that  he    did    in  tlie  life-time  of  his  father  Sir 

hard  FoivUr^  by  Icafc    and    relcafe  of  the   7th    and  8th  of 

\rcbi     1728,    in   confideration    of    a    marriage    before    h.id 

wrecn  him  and  Dame  Harriot  Newton  his  wife,  and  of  a  por- 

i  of  2000  /.  limit  the  feveral  t dates  mentioned  in  the  deed  to 

ufe  of  him  and  Harriot  his  wife,  and  their  iffiie,  and  cove- 
ted that  he  would  within  fix  months  after  the  death  of  Sir 
bard  Fcwler  levy  a  fine,  and  fuffer  a  recovery  for  the  better 
rin^  the  premiffcs  to  the  ufes  in  the  releafe,  and  had  a  power 
evoke  all  the  ufes  in  the  rcieafc,  and  to  create  new. 
\fter  the  death  of  Sir  Richard  Foiolcr ^  Sir  William  Foivhr  did. 
Iced  dated  the  7th  oi  March^  ^733>  indorft-d  on  thereJeafc 
he  8th  of  March,   1728,  by  virtue  of  the  power,  revoke  all 

ufes  limited  by  the  releafe,  and  appointed  the  cftates  con- 
ed in  the  releafe,  to  two  perfons  and  their  heirs,  in  order  to 
e  the  fame  in  the  manner  mentioned  in  ihe  indorled  deed, 
lecoveries  were  foon  after  fuffered  of  thefe  eftates,  and  by 
5  and  re^fafe  dated  the  4th  and  5th  of  Jrdy,  1734,  in  con- 
ration  of  the  marriage,  and  other  confidcrations,  and  for  pro- 
ng a  jointure  for  the  defendant's  mother,  and  for  fettling  the 

eftates  on  the  iflue  male  of  the  marriage,  and  for  making 
dfions  for  daughters,  and  younger  children,,  in  performance 
he  truft  created  by  the  deed  of  the  7th  of  Mawky  1733,  Sir 
Tiam  Fcwler  did  convey  to  two  perfons,  and  their  heirs,  the 

eflates  to  the  ufe  of  the  defendant's  father  for  life,  remain- 
to  truftccs  to  fupport  contingent  remainders,  remaintler  fub- 

to  the  pro\'ifo    made    for  defendant's    mother,  to    Ni^iufon 

Shane  for  2000  years,  upon  trull  for  railing  portions  for  the 
ghtcrs  and  younger  children  of  the  marriage,  remainder  to 
firft  and  other  fons  in  tail  male  of  Sir  William  Fowler^  re- 
nder in  fee  to  the  father. 

'he  defendant,  the  prcfent  Sir  WilliiWi  Fowler ^  in  filled,  tliat 
nc  Sarah  Fowler  the  widow  of  his  grandfather  Sir  Richardj 
ill  living,  and  therefore  fuch  part  of  the  eflate  as  v/as  her 
ture,  whereof  Hie  was  in  poireflion,  was  not  aflecled  by  the 
•veryfuflcred  by  his  father,  but  the  defendant  is  intitled  thcre- 
s  tenant  in  tail  male  in  remainder,  expectant  on  the  deaili  f  633  J 
)ame  Sarah  Fowler^  by  \drtue  of  the  fettlemcnt  made  thereof 
ious  to  the  marriage  of  Sir  Richard  Fowler  with  Dame  Sa- 
5  and  the  other  defendants,  the  younger  children  of  Sir 
/wm,  likewife  infill,  that  the  teftator  did  not  die  feifed  of 
real  eftate  fubjeft  to  his  debts,  but  ionj*  before  his  cK*ath 
fettled  the  fame  in  fueh  manner  that  they  bec:«me  intitled  to 
ihis  death,  as  purchafers  for.  a  valuable  confideration  dif- 
gcdof  any  debts  or  other  incumbrances. 

The 
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Bmwif  ▼.  The  ceunfel  for  the  plaintiff  infifted^  that  in  cafe  any  foch 

DutiTov.  fctderoent  was  made,  it  was  executed  after  marriage,  and  raa^ 
\j  voluntary)  nor  was  any  fum  ever  paid  as  a  portion  with  Dame 
Harriot,  Sir  William's  wife,  and  therefore  fuch  fettlemeot  <n^ 
not  to  prevail  againft  the  teftator's  creditors,  but  as  to  tbea 
ought  to  be  deemed  fraudulent,  and  fet  afide. 

Mr.  Solicitor  General  for  the  defendants  argued,  that  du 
fettkment  ia  not  fraudulent,  though  made  after  marriage,  isd 
though  no  portion  was  paid,  for  Uiere  was  no  debts  then  doe 
from  Sir  William  FomJer,  that  he  covenanted  by  the  firil  iet. 
tement  to  make  a  good  fetdement,  and  afterwards,  when  la 
father  died,  he  fuffered  a  recovery^  and  declared  the  ufes  ac« 
cording  to  that  covenant* 

LoKD  Chancellor, 

The  queftion  is.  Whether  tliis  lad  fettlement  is  fraudulos 
and  void  againft  the  bond  creditors  of  Sir  William  FowUr?  Ad 
as  to  thiS)  the  real  eftate  was  never  aiTets  of  Sir  William  Fovhi 
and  therefore  the  lands  comprized  in  this  fettlement  were  jmc 
liable  to  his  debts  by  fpecialty,  for  the.  debts  by  fpecialtT » 
not  fpecific  liens  upon  the  eftate  ;  and  the  debtor  Sir  WiUim 
Fowler  has  done  no  more  by  this  recovery,  with  regard  to  iis 
creditors,  than  what  was  done  by  his  father's  marriage  fettl^ 
ment,  for  by  ^at  fettlement  the  fon  of  Sir  William  would  be 
now  tenant  in  tail,  and  bis  entailed  eftate  would  not  be  liable  to 
his  father's  debts,  and  the  recovery,  though  it  would  let  in  ai 
fuch  debts  as  were  fpecific  liens,  yet  will  not  do  fo  as  to  the 
debts  by  fpecialty  (i  )• 

L^rd  Hardwicic  therefore  difmified  the  bill  againft  the  k'* 
fendauts  the  infants. 

(l)  Fide  Rvjftl  V.  Hammond^  ante  i  vol.  l6« 

Cafe  146.  J/ril  19,  1747.     FirS  Seal  after  Eafier  Term. 

A  Commiffion  iffued  out  of  chancery  for  the  examination  of 
Utlfln^^of  J\  witncffes  direaed  to  Sweden  j  after  each  party  had  ftrud 
the  defcndanet  off  four,  there  remained  four  of  a  fide ;  the  plaintiff  now  wxfd 
commiflSonen  ^^^  j^^  might  be  at  liberty  to  ferve  any  one  or  two  of  the  dfr 
th*  Execution  of  fcudant's  commiflioners  with  notice  of  the  execution  of  it, 

i\t  commifliony 

and  it  not  lied  down  to  chofe  ooly  as  the  deftndant  ibonld  chafe* 

[  634  ]  Mr.  Bignell  for  the  defendant  infiftcd,  that  according  to  th 
rule  of  the  court  the  plaintiff  ought  to  ferve  fuch  two  of  tk 
defendant's  commiflioners  as  he  (hould  chufe,  or  otherwife  t 
might  be  in  the  power  of  the  plaintiff  to  chufe  thofe  out  of  tk 
four  that  he  liked  beft,  wl|ich  might  be  a  prejudice  to  the** 
fendant. 

Lord  ChancelUr  ordered  that  the  plaintiff  (hould  be  at  libcrtf 
to  ferve  any  two  of  the  defendant's  commiHioners,  and  that 
I 


\ 
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r  could  never  be  as  Mr.  Bignell  laid  it  down^  becaafe  it 
lid  be  attended  with  this  inconvenience,  that  if  the  two  par« 
Jar  commiflioners  chofcn  by  tlie  defendant  Ihould  happen  to 
ibfent  from  the  place  appointed  for  the  execution  ^f  the  com* 
Qon,  or  either  of  them  (hould  be  dead,  it  could  not  be  exe« 
sdy  and  for  that  very  reafon  the  court  lets  four  commiifionert 
id  on  each  fide  to  guard  againft  fuch  accidents. 

Hay  verfus  Hay^  March  28,  1748.  Cafe  a47# 

rH  E  defendant  by  petition  applies  to  the  court  for  direc- 
tions upon  the  Mader  to  review  his  report. 
The  defendant  obtained  an  order  for  the  Mailer  to  tax  the 
ks  of  a  trial  in  ejedment  in  the  country,  in  which  there  was 
erdi£t  for  the  plaintiff. 

rhe  plaintiff  had  defended  a  petition  for  a  new  trial,  but  it 
.8  granted  notwithftanding. 

The  Matter,  in  taxing  the  cods  of  a  former  trial,  allowed  17/. 
1  money  to  the  plaintiff  for  his  cods,  in  oppofing  the  petition 
'  a  new  trial ;  he  likewife  allowed  5  /•  for  the  plaintiff's  brief s, 
d  5  /•  5  /.  for  copies  to  counfcl. 

Lord  Hardwicke  declared  he  knew  of  no  rule  for  allowing  the 
Rs  of  fuch  a  motion  or  petition,  where  the  other  fide  prevail- 
,  but  faid  in  this  cafe,  as  the  plaintiff  was  obliged  to  defend 
t  firft  petition  for  the  new  trial,  as  it  was  neceffary  the  court 
)uld  grant  it  on  terms  only,  he  was  of  opinion  the  Mafter 
d  done  right  to  allow  that ;  but  if  the  application  for  a  new 
al  had  been  upon  clear  grounds  and  plain  faAs,  then  he 
3uld  have  been  of  opinion  the  plaintiff  ought  not  to  have  had  his 
ft$. 

As  to  the  briefs,  he  fuid,  they  might  ferve  again  upon  thc^ 
;ond  trial,  and  therefore  difailowed  the  5  /•  5  /•  for  copies  to 
unfeh 

In  the  matter  of  HS  a  Lumtich^  March  31,    1 748.  C^fc  248.^^ 

[  635  ] 

VN  application  was  made  by  the  h^irs  at  law  for  reftitution  Where  the  luna. 
of  goods,  taken  Sy  Kent  and  Pain,  inn-keepcrs,  belonging  2[  J^/ftfJ^f  "^^ 
a  lunatick,  and   that  care  may   be  taken  of  his  eftate.  court  wui  make 

a  provifional 
oid^r  u  CO  his  e/Tedsy  till  the  point  of  the  luAacy  is  dettrmiacd. 

Lord  Ciiancellou, 

One  part  of  the  Chancellor's  power  in  relation  to  ideots  and  The  power  of 
inaticks  is  by  virtue  of  a  fign  manual  of  the  King,  upon  his  the  Chancellor 
omine  to  the  great  feal,  and  counterfiirned  by  the  two  fccre-  V^^  ideottand 
uies  of  itate,  empowering  him  to  taice  care  oi  luch  perlons  m  fi ^^  manual 

Of'  the  Ktrif, 
WflMrfignedbythe  twofecreuriesof  ftite,  ixnp9*areri;7;  him  to  take  «are  af  them  xn  the  rifbt  or  ihe 
•wo,  and  19  iiuke  gt^xiu  0/  iheli  c^;eit« 

the 
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1 


the  rigKt  of  the  Crown,  and  to  make  grants  from  time  to  ume 
of  the  ideot*4  or  lunatick's  elates  ( i ). 

The  queflion  is,  whether  a  perfon  can  traverfe  an  inqulStion 
of  lunacy  without  bringing  the  lunatick  in  frepnd  perjsni  txiott 
the  court,  and  whether  the  court  will  interpofe  by  making  isj 
provifional  order  for  the  care  and  cuftody  of  the  eftate,  till  the 
lunacy  is  finally  determined. 

In  Fhkerbert^s  Nat,  Brcv.  under  title  De  idiota  inqutrenii  ^ 
examina/idj  532.  it  is  laid  down,  **  That  though  a  man  be  found 
*<  an  ideot  by  inquifition  taken  before  the  flicriff,  and  by  their 
•*  examination,  tffc.  and  that  be  returned  into  the  Chancerj,  yet 
^*  he  who  is  fo  found  ideot  may  in  perfon,  or  by  his  ftiends) 
'*  come  into  Chancery  before  the  Chancellor,  (^c.  and  fticw 
*^  the  matter,  and  pray  that  he  may  be  examined  before  the 
'*  Chancellor,  whether  he  be  ideot  or  not ;  and  if  upon  exa* 
**  mination  he  be  found  no  ideot,  then  the  inquifition  fouoJ 
•'  before  the  flieriff*,  and  alfo  the  examination  which  the  (hcrif 
*^  hatli  made  and  returned  thereupon,  fliall  be  of  no  efied,bu( 
'*  the  fame  office  (hall  be  taken  as  void  without  any  othei 
«*  traverfe." 

The  fame  holds  as  to  an  inquifition  of  lunacy,  though  the  coo- 
fequences  are  dilVercnt 

Lord  Hardwicke  made  a  provifional  order  of   the  lunatick's 

IcfFe^ls,  and  that  Kettt  fliould  produce  Mr.  Hels  next  day  for  the 
infpedion  ojf  the  couru 

(i)  The  Bailiffs  and  Burgefies  of  the    corporation , of  JSvi/orj/^  anti  2  vol.  555* 


Cafe  249.;  B/cunt  verfus  Blount^  April  25,  1748. 

[  636  ]  ^ 

The  advantage  y  f  ^j^g  prayed  by  petition  that  the  plaintiff,  who  was  pot- 
ccm'7from  the  JL  chafer  of  an  eftate  fold  by  a  decree  of  this  court  for  pay- 
wearins  out  of  ment  of  the  debts  of  the  plaintiff's  father,  may  pay  intcreftfor 
bcVncon*fidercd  ^^^c  P^rchafc  moncy  from  the  time  of  his  being  confirmed  ilic 
as  a  reafon  by     bell  purchafcr  the  1 8ih  of  Oclober  1 744. 

this  court  for  his 
^^^        f^^'mg  iotereft  for  the  purchafe  ii\oney. 

^Ki^i^^^^-^  At  the  time  the  purchafer  was  let  into  poffeflSon  of  the  eftate, 

'^''^L^  Ct^^^  f'"*^^  P^^^  confifled   in  rack-rents,  but  the  greateft  part  vai 
^^_Sy^^        (landing  out  in  reverfions  upon  lives  \  two  of  thofe  reverfionarf 
'        ^  ,  ./^C^^*'^^  ^^^  fallen  in  fincc  tlic  purchafe. 

^ ,^^if4tff2!^^L~.  ^  It  was  infilled  for  the  petitioners,  that  unlefs  there  is  fom^ 
thing  to  take  it  out  of  the  common  rule,  this  is  an  application 
of  courfe,  and  the  cafe  j&'.v//ir/^  Mannings  2  P.  Wms.  410.  was 
cited  by  Mr.  Tracy  Atiyru,  where  Sir  Jofeph  Jtkyli  hid,  "t?^»t 
"  after  a  report  of  a  perfon's  being  the  bcit  purchafer  has  bcca 
"  abfolutcly  confirmed^  from  that  time  he  is  fure  of  his  title  and 
*^  bis  purchafe^  though  the  tenant  for  life  bad  died  the  ncn 
'  ««da/, 
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y,    and  from   that  time  the  life  was  wearing,    which  is     Si-ount  r. 
uivalent  to  the  taking  of  the  profiti;  and  in  cafe  the  pur-         "--u^"^* 
afer  had   taken    the  profits,  he   mull  certainly  have  paid 
tcreft,  and   direcled    the   purchafer    to    pny  intereit    from 
e  time   of   liis  being   abfolutely  confirmed  the    bed  pur- 
lafcr." 

"he  cafe  oi  Davy  vcrfus  Barber^  yav.uary  15,  1742,  (See  2 
AA.  489.)  M'as  likewife  cited  to  fliew,  that  the  contin«;cn- 
\i  lives  falling  in  has  been  confidered  as  the  rents  of  the  eiiatc, 
fuch  an  advantage  to  the  purchafer,  that  the  court  will  on 

account  charge  a  purchafer  with  intereit  on  his  purchafe- 
ley  till  paid. 

Ir.  Attorney  General  for  the  purchafer  faid,  it  was  rcafonablc 
hould  make  fome  compenfation  totheperfons  intitlcd  to  the 
:hafe-money  for  this  advantage  which  has  happened  by  drop- 
\  in  of  lives  fince  the  purcliafe,  but  that  he  ouj^ht  r.ot  to  be 
ged  withintereft  for  the  purchafe-moncy  till  the  conveyances 
1  all  proper  parties  have  been  executed  to  him,  which  are 
yet  done. 

Ir.  Wdhraham  of  the  fame  fide  infifted,  that  a  purchafer  is 
obliged  to  pay  his  money  till  he  has  a  good  title,  and  if  it 
)t  imputable  to  the  plaintiff  that  he  has  been  guilty  of  laches 
3t  procuring  a  title,  he  ought  not  to  be  charged  v.ith  iutcr- 

Ic  is  the  vendor's  bufmcfs  to  fee  a  good  title  is  made,  and 
the  purchafer's  \  and  as  this  is  a  dry  rtverUon,  and  the 
hafer  has  received  very  little  advantage  from  it,  it  would 
ard  to  make  him  pay  interell  from  the  time  lie  has  been  let 
pofleflSoii. 

Lr.  Solicitor  General  in  reply  faid,  nothing  was  wanting  to      f  gi-?   l 
c    the   purchafer  a   good  title,  but  a  bare  alignment  of  a 
:gageterm,  Q\\  paying  oiFthe  mortgagee,  who  was  very  will- 
to  take  his  money. 

lie  of  the  eftates  was  let  out  on  three  lives  in  167^,  upon 
erved  rent  of  one  pound  only,  it  is  mod  probable  they  ni.iy 
lII  in  at  a  year's  dillance  at  fartheft,  for  it  is  72  ycav>  Gne.: 
iftatc  was  \zx.  out  on  livCs-i,  and  confcqucntly  the  youn^eit  of 
ivesmud  be  turned  of  fcventy. 
rORD  Chancellor, 

am  of  opinion  the  plaintiff  fliould  not  pay  infcre.1,  and  fevc- 
liftin£lions  have  been  taken  in  cafes  ot  tlus  kind. 
b  be  furc,  neither  in   the  purchafc  of  e'.lates  i«i  pofltrffion,     .^ 
1  reverfion,  whether    purehafed   under  a  private  a.;rci.nien:,  ruir,  t»ijc*^j  p""- 
>urchafcd  under  a   decree  fur  a  fale,  can  it  be  laid  down  in  ch.ikr  ot  eiijui^i 
ain  that  from  the  time  of  polleilion,  a  puiehater   fli.dl  nav  ^•"^^''^pr»^^-<^ 

reltt  o.i;:-  e  ti?ra  Tile 

ihall  i\c:ti  the  tIaiJ  or  i.'i.r!v-rfion  j.ay  i:i;c.-clk, 

ks  to  eftates    in    poffefTion  upon    a  private  purcliaf**,    i!\\ii  •ph^  ^^^^t  m 

rt  never  regards  execution  of  articles  for  purLluie.  l)ut  \\\Z  a.vMrji:i,,   ot 

:  of  the  execution   of  conveyances,  and  even  r.'icrc,  if  ih.-  **:''V.'\'I'^.^'^'^ 

lor  has  made   default  in    lecting  the  vendee  into  poilcinon,  cituticnci  "ri-" 

cl;,  tbr  a  pur- 
•  bat  the  time  of  the  execution  ot'ihe  cor.veyanccs,  and  even  "Ckz^,  'I.2  purchafer  i^\A\  -^  ly  :.i::rcit 
iiQB  the  ume  the  puiilitivm  i.  i'^livertd. 

he 
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BftMricr^  lie ihaU notjpay  intereft  for  rhc  purchafe  money;  butifhcliai 
taken  poflefUon,  the  court  will  give  fuch  intcreft  as  b  agredhk 
to  the  nature  of  the  land  purchafcd. 

Ill  biddings  before  Maftert,  they  are  made  general,  and  tbe 
court  difcourages  any  particular  terms  to  be  put  uponthoie 
biddings. 

If  the  purchafer  has  not  had  pofleflion  upon  execution  of  co&* 
veyances,  he  (hall  not  pay  interefl:  at  all:  from  the  time  of  die 
delivery  of  pofliflion  he  fliall. 

So  much  for  eftaces  in  pofleflion ;  next,  as  to  dry  reverfiom{ 
in  Ovfen*s  cafe,  that  has  been  mentioned,  he  was  intitlcdtoaB 
the  profits  during  the  mtermedxate  time,  and  he  was  inticlcd  to 
a  dry  reverfion  after  an  eftate  for  life ;  Owen  was  tenant  by  Ac 
courtefy,  and  the  court  was  of  opinion  he  had  creaud  difEculus 
in  T^fycCt  of  the  conveyance  which  was  to  be  made  to  him,  tbt 
he  need  not  to  have  done,  and  therefore  were  of  opinion  k 
ought  to  pay  intereft  from  the  time  he  ought  to  have  executed 
the  conveyance. 
[  638  2  1^^  prefent  is  a  middle  cafe }  the  father  creates  a  thoodod 
years  term  for  particular  purpofes  i  the  truftees  did  not  duri 
proper  to  take  poflcirion ;  the  plaintiff*  therr fore,  as  heir  at  lav) 
took  pofleflion^  and  afterwards  becomes  purchafer  of  the  eflitci 
and  accounts  for  profits  before  the  Mafter  to  Mkbaelmas  i74)> 
a  year  after  being  confirmed  the  bcft  purchafer  ( i  )• 

It  is  faid  he  is  a  purchafer  of  a  reverfionary  edate,  but  is  is  oa( 
fo,  he  is  the  purchafer  of  a  thoufand  years  term,  and  is  hiioieif 
owner  of  the  reverfion. 

The  eftate  confided  chiefly  of  lifc-holds,  and  therefore  it  it 
inCded,  as  they  are  perpetually  falling  in,  he  ought  not  to  ittf 
away  with  the  benefit  of  this,  and  yet  not  pay  intereft  for  ^ 
purchafe  money. 

And,  to  be  fure.  In  general  this  may  be  right,  but  I  do  b< 
know  yet  whether  he  may  be  the  purchafer^  for  pofSbly  tbe 
father  may  not  make  a  good  title,  and  befides,  he  is  not  in  pot 
felTion  under  the  purchafe,  but  as  heir  at  law  of  his  fathtfi 
on  the  trudees  of  the  1000  years  term  refuGng  to  take  po(- 
fcfiion. 

Cut  if  thefe  leafes  are  renewed,  I  think  it  is  reafonable)b> 
Bt^ttt  (hould  account  for  the  fines,  as  being  part  of  the  profitsof 
tlie  edate  conveyed  by  the  thoufand  year's  term. 

Therefore  this  is  a  middle  cafe  didinguithaWe  from  the  cafc«f 

a  dry  reverfion,  and  from  Owm*s  cafe. 

Where,  *^^*        Where  edates  for  lives  have  dropt.  in  between  a  pe^fon's^^ 

thebeftpJrtSa-  iug  reported  the  bcd  purchafer  by   the  mafter,  and  his  takinj 

frr,  Uret  dropt    poflefTion,  ihc  court  have  either  dire6led  a  purchaler  to  ai^ 

In,  the   €)iirC 

kavt  dirtied  tb^  pur^baia  to  make  lome  compsnfatidn  in  rcTpeft  to  the  efUtee  being  bcttrni 

( I )  The  petition  ftated,  that  tfce  plain-    that  be  had  not  accoonted  for  the  r«tt 
tiff  entered  upon  the  prcinifes  ujkiu  his     and  proEu  fince  Mf<ba4lmas  1744* 
being  co&EriDcd  the  b^  f  nrchafer  ^  and 

{lS0 
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ne  eompenfation  in  confideration  of  the  edates  being  bettered ;    Blount  ▼• 
otherwife  rq  go  before  a  Mafter  again^  and  the  cftate  to  be  put     ^'®"*t. 

for  a  new  bidding. 

But  here  no  poiTefllon  was  delivered  to  the  purchaler  by  vir- 
;  of  his  purchafe,  nor  is  it  his  default  at  all  that  the  convcy- 
ces  have  not  been  made»  and  is  fubje£l;  to  an  account,  and 
srcforc  no  pretence  for  making  him  pay  intereft. 
As  to  what  has  been  faid  of  the  advantage  a  purchafer  re* 
ifcs  from  wearing  out  of  lives,  I  never  knew  the  court  take 
is  into  their  confideration  as  a  reafon  for  a  purchafer's  paying 
tercft. 

But  I  will  direft  the  Mafter  to  inquire  what  increafe  of  valu^ 
sarifen  by  the  falling  in  of  lives  fi nee  the  purchafe  of  the 
late,  and  what  has  been  received  for  heriots  by  the  purchafer, 
for  fines  in  letting  out  eftates  again  ( i ) ;  and  declare  they  ought      L  ^29  3 

be  confidered  as  part  of  the  profits  of  the  truft-eftate  of  a 
>u(and  years,  and  let  Mr.  Michael  Blount  account  for  the  fame 
fuch  in  a  fubfequent  account  to  be  uken  by  the  Mafter,  and  let 
Q  proceed  in  his  purchafe  (2). 

;i)  Not  in  Rc^,    lib.  (i)  Reg,  Lih,  A,  1747.  fol  423. 


parte  Croxnll^  Minijler  of  the  ignited  Pari/hes  of  St.  Mary  So-     Cafe  250. 
^rjtt  atid  St.  Alary   Mountha*uj  in  the  City  of  London^  April 
15,   X748. 

f^  H  E    petition  prayed,  that  Lord  Chancellor  would  ifllfe  A  petidon  to 
L     his  warrant  for  levying  the  fums  of  money  mentioned  in  Jl^fJru^^iS'^'j!^ 
petition,  on  feveral  of  the  inliabltants  of  thefe  parifties  «Jvho  rmc  for  levying 
I  rcfufcd  to  ^pay  the  minifter  his  dues  according  to  an  afftfr.  '^*=  ^?'"  thwcia 

.         ^o        *    '  **  menuoned    on 

ntlQ  X68l.  the  inlubitants 

who  had  rcfufcd 
minifter  hh  dues,  according  to  an  aircfTment  in  i6Si.  under  the  aft  for  the  htv.tt  fettling  the 
itenince  of  the  parfon<,  C^c  in  the  pariiu  i  of  the  clcy  of  Lchi/m  burnt  by  the  lire.  If  the  Lor^ 
what  dm*  x»rwi  in  re/ujingt'u  warrant  p/dijlnjs,  thh  aurt  can  Ufut  tbilr  warrant  f:,r  leyyifiP  tbt 

It  depended  upon  the  conftruftion  on  the  ftatute  of  22  ^  23 
.  2.  chap,  15.  iutitldd,  An  adt  for  the  better  fettlcment  of  the 
^intenancc  of  the  parfons,  vicars  and  curates,  in  the  parifhes 
die  city  of  London^  burnt  by  the  fire, 

'riie  queftion  was,  w!iether  the  great  feal  has  an  authority  un- 
f  thisaa  to  iflue  fi:ch  warrant  as  is  prayed,  if  the  Lord  Mayor, 
on  an  application  to  him,  refufes  to  iffue  one. 
The  counfel  for  the  petitioner,  in  fupport  of  the  authority 
Ac  great  feal,  clud  the  cafe  ^^  ex  parte  Savage  ^  rector  of  the 
united  pariJI^es  of  St,  Atidrenv  IVardrobe  and  St*  Anne  Blacks 
^fiars^  and  ex  parte  Wood^  reHor  of  St.  Michael  Rcyal  and 
&.  Martin  Virttry^  whitfh  came  before  Lord  Harccurt  on  pe- 
•ition  the  29th  of  O£loler  17 131  fetting  (orch,  thut  the  pe- 
VoL.  \il.  1'  P  "  "  tioners 
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£x/4ffrC»ox-  «  tioners  liad  refpe£livcly  demanded  of  the  inhabitants  the  rrt 
*'•'••  "  pcftivc  rates  and  arrears    for   the    houfes,    ^c.  in  thtirrc- 

**  fpeftivc  occupations,  but  they  re  fu fed  to  pay  the  fame,  and 
"  that  the  petitioners  applied  to  Sir  Richard  Hoarey  Lord  Mayor, 
"  for  fuch  warrants  as  th^  aft  of  parliament  directed  him  to 
*•  grant  for  levying  the  faid  money,  and  he  rcfufed  to  grant  fuch 
"  warrants}  wherefore  it  was  prayed  that  his LordOiip vouU 
•^  grant  the  petitioners  his  warrant  to  levy  the  feveral  funh  of 
•*  money  fo  rcfpcftively  due  to  them,  by  diftrefs  and  falc  of  fuch 
*•  goods  of  the  parifhes  fo  refufing  to  pay,  according  to  the  di- 
•*  rcftions  of  the  aft  of  parliament." 

Lord  Harcourt  thinking  the  matter  of  the  petition  was* of 
great  confequence  to  the  inhabitants  of  the  feveral  pariQies  men* 
,  tioned  in  the  aft,  as  well  as  to  the  clergy  of  the  city  of  Linh^ 
as  no  fuch  complaint  (ince  the  making  of  the  aft  had  been  be- 
fore made  to  the  Lord  Chancellor,  or  Lord  Keeper  of  the  grcit 
feal,  or  to  any  two  of  the  Barons  of  the  Exchequer,  defircd  tk 
afliitance  of  Mr.  Baron  Bury  and  Mr.  Baron  Price ;  and  on  iat 
C  640  ]  fecond  of  December  following  it  came  on  again  in  their  prcfenK, 
when  it  appeared  that  feveral  of  the  quarterly  fums  claimed  bj 
the  petitioners  became  due,  and  in  arrear,  when  the  houffir 
or  other  hereditaments,  whereon  fuch  quarterly  fums  wtt: 
afiefTed,  flood  empty,  or  Were  in  the  pofTeflion  of  former  it- 
nants  or  occupiers  thereof ;  and  a  quelUon  thereupon  arilii:gt 
whetlier  fuch  fums  fo  afTeffed  upon  the  feveral  houfcs  viQ- 
in  the  feveral  parifties  mentioned  in  the  aft,  for  making  op 
certain  annual  fums  of  money  to  be  paid  in  lieu  of  tithes,  veit 
become  a  fixed  or  real  charge  upon  the  houfes  M'hereon  tky 
had  been  fo  aflfefitd,  fo  that  the  arrears  which  became  dueintk 
time  of  former  tenants,  or  when  the  houfes  were  emptf, 
might  be  levied  on  the  fucceeding  tenants ;  the  funhcr  cc&* 
(ideration  of  the  petitions  were  adjourned  to  the  23d  of  A- 
cember^  upon  which  day  the  two  Barons  certified  their  opinion, 
«*  That  by  the  ftatute,  the  fums  of  money  which  have  been 
•*  duly  according  to  the  direftions  of  the  aft  afleiled  upon  the 
•*  feveral  houfes,  lie.  within  the  pariflies  in  the  aft  are  be- 
**  come  real  charges  upon  the  houfes,  Isfc.  whereon  they  were  fo 
*^  aflefied,  fo  that  the  arrears  which  ought  to  have  been  paid 
«•  by  the  former  occupiers  of  the  houfes,  or  which  became  duf 
«*  when  the  houfes  flood  empty,  may  be  levied  by  diftrefs  voi 
•*  fale  of  the  goods  of  the  prefent  occupiers  \  and  Lord  Haf 
<'  court  declared  he  intirely  concurred  in  opinion  with  the 
**  Barons,  and  that  the  petitioners  were  at  liberty  to  apply  to  him 
"  for  Warrants  of  diftreflcs,  as  prayed  by  their  petitiofi  5  but  di- 
•*  refted  them  firft  to  demand  Trom  the  feveral  pcrfons  men- 
•*  tioned  in  the  petitions  the  rdfpeftive  fums  due  from  them,  that 
'^  they  might  have  an  opportunity  of  paying  them  without  further 
**  trouble  or  charge." 

Lord  Chancellor, 

The  aft   of  parliament  direfts,  "that  the  alderman  of  each 
•*  rclpcftive   ward  within  the  cily  of  -London,  wherein  anyof 

«i  the 
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faid  parifties  refpeftively  lie,  and  his  deputy  or  deputies,  Ex  parte  Ctox- 

the  common  council-men  of  each  refpcQive  ward,  with         ^'''' 

churchwardens,  and   one  or  more  of  the  parifhioners  of 

L  rcfpedlive  parifh  wherein  the  maintenance  is  refpcflive- 

>  be   aflcfled,  to  be    nominated  by  fuch  refpeftive  alder- 

,    deputy,   common  council-men  and  churchwardens,  or 

five  of  them^  whereof  the  alderman  or  his  deputy  to  be 

(hall   at  fome  convenient  and  feafonable  time  afTemble 

meet  together   in  fome  place  within  each   of  the  ref- 

:ive  pariflies  in  fuch  refpeftive  ward  wherein  the  main- 

.nce   aforefaid   is   to  be  afTeffc^d,  and  they,  or  the  major 

of  them  fo  aflembled,  fhall   proportionably  aflcfs  upon 

houfes,    (hops^    warehoufes    and    cellars,    wharfs,   keys, 

les,   waterhoufes    and    tofts  of  ground,    and  all   other 

rditaments    whatfocver,    the    whole    refpeftive   fum  by     [  ^641  ] 

a£l;  appointed  in  the  mod  equal  way,  that  the  laid  af> 

>rs,  according  to  the  be(t  of  their  judgments,  can  make 

other  provifion  in  the  a£l  is,  that  if  any  difference  fhould 
in  the  alTefFmcnt,  and  a  parilhioner  (hall  find  himfelf 
ved  by  the  affefling  of  any  fum  of  money  in  the  man- 
ibrefaid,  *'  That  then  upon  complaint  made  by  the  party 
rieved  to  the  Lord  Mayor  and  court  of  Aldermen,  they 
imoning  as  well  the  party  aggrieved,  as  the  Alderman  and 
1  others  as  made  the  affefrment,  (hall  hear  and  determine 
fame  in  a  fummary  way,  and  the  judgment  by  them  given 
1  be  final  and  without  appeal.'' 
:er  fettling  the  manner  of  making  aiTeflinents,  and  no  ap« 

then  comes  a  claufe  chat  diref^s,  upon  refufal  of  the 
Itants  of  the  refpeftive  pari(hcs   to  pay  to  the  refpeftive 
ibents  any  fum  refpeftiyely  payable,  how  the  fame  (hall 
ied. 
rhat  it  (hall  and  may  be  lawful  for  the  Lord  Mayor  of 

city  of  London  for  the  time  being,  upon  oath  to  be 
le  before  him  of  fuch  refufal,  to  grant  a  warrant  for  the 
irer  appointed  to  colleft  the  fame,  with  the  affidance  of  a 
(table  in  the  day-  time  to  levy  the  fame  tithes,  or  fums  of 
ney  fo  due  and  in  arrear,  by  diftrefs  and  fale  of  the  goods  of 
party  fo  refufmg." 
en  comes  the  provifo,  which  gives  jurifdift ion  to  the  great 

*rovided  that  in  cafe  the  Lord  Mayor  or  court  of  Alder- 
n  fliall  rcfufc  to  execute  any  of  the  refpeftive  powers  to 
01  by  this  aft  granted,  or  to  perform  all  and  every  fuch 
ig  relating  either  to  the  aflliRng  or  levying  of  the  refpeftive 
IS  aforefaid  ;" 

rhat  then  it  flialfand  may  be  lawful  for  the  Lord  Chan- 
or,  or  Lord  Keeper  of  the  great  feal  for  the  time  being, 
my  two  or  more  oi  the  Barons  of  his  Majefty's  court  of 
Jieqtier,  by  warrant  under  his  or  their  refpeftive  hands 
1  ieais  to  do  and  perform  what  the  fai<l  Lord  Mayor  and 
rft  of  Aldermen,  according  to  the  true  intent  and  meaning 
P  p  2  "of 
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rs/tfrffCtoz»  *' of  this  a£i  might,  or  ought  to  have  done,  and  by  fach\rarni^f 
^''*  **  cither  to  impowcr   any   pcrfon  to  make  the  refpcclivciiTtfT. 

*'  mcnts,  or  co  authorize  the  refpeflive  officers  appainted  toccl- 
"  left  the  fums  aforefaidy  to  levy  the  fame  by  diftrefs  andfale  of 
'•  the  goods  of  any  perfon  that  fliali  rcfufc  to  pay  the  fame  in 
•'  manner  and  form  aforcfaid.'' 

I  muft  take  it  here  as  if  the  afTeflinent  was  made. 

The  authority  of  the  great  feal  docs  not  extend  to  ctctt  nfe 

-.  ^       -     under  this  aft,  but  only  whtre  there  has  been  a  refufal  by  & 

I  *>4»  J    Lord  Mayor,  tsfc,  to  execute  the  powers  granted  to  ihcro,  thcrr 

the  Lord  Chancellor,  or,  C^r.  for  the  time  being,  are  to  ifluei 

warrant,  (ffc. 

Here  the  Lord  Mayor  has  heard  the  parties,  atwl  isofopinaa 
not  to  grant  a  warrant. 

In  one  cafe  the  aft  did  not  intend  to  leave  the  minlfter  fo  fe 
in  the  power  of  common  council-men  and  churchwardens  k  » 
abide  by  their  determination,  but  he  has  his  appeal ;  and  it  dec 
not  only  give  an  appeal  to  the  minifter,  but  to  the  inhabitant,  k 
the  words  are,  tfany  variance  or  difference  in  the  njftgnment^  Wi 
parifbioner  Jhatl  find  hinifeif  aggrieniedy  &V.  and  Lord  Majsr^i  i' 
termination  is  final  there. 

In  the  other  cafe  where  there  is  no  controverfy  about  the  i 
feflment,  but  a  refafal  to  pay  5  and  though  the  words  zxty^i 
and  may  he  latvfnlj  yet  thai  is  imperative  upon  the  Lord  Major, 
if  a  jufl  demand. 

In  cafe  of  any  varrance  or  difference  in  the  afTeSTment  bctvefl 
the  minifter  and  the  parifliioners,  and  appeal  to  the  Lord  Majffi 
the  court  of  Chancery  or  Exchequer  have  no  jurif««iftion,  onlrfi 
the  Lord  Mayor  rcfufcs  to  take  cognifanec,  becaufe  that  ^rori 
be  refufing  to  execute  their  own  power,  but  if  ihcy  have  ewwi 
rnto  the  confidcration  of  the  grievance  in  any  manner,  their  ^ 
peal  would  be  final. 

In  the  prefent  cafe  the  only  aft  the  Lord  Mayor  wastoc^i 
was  to  ifTue  a  warrant;  he  has  refufed  it,  and  unlefslciiw 
into  theqneflion,  whether  Lord  Mayor  ought  to.have  iffacis 
warrant,  I  can  never  judge  whetlier  he  had  a  power  to  do  iut 
no. 

Here  IS,  as  it  r.ppears  to  me,  a  plain  diftinftion  inihc ^S 
of  parliament,  for  tins  warrant  mufl  have  been  founded  o?ci 
an  afTeflinent ;  and  as  to  the  parifhioncrs,  li  the  Lord  M??^ 
had  iflued  a  warrant  improperly,  an  aftion  of  trcfpafs  worf 
have  lain  againil  him,  and  that  might  be  his  reafoa  for  x^ 
ing  it. 

Upon  the  who?e,  I  think  this  court  has  a  jurrfdiaion  to  *• 
quire  whether  the  Lord  Mayor  has  done  right  in  refufing tkc 
warrant,  and  if  of  opinion  he  has  done  wrong,  I  can  iiluc  ^ 
warrant  for  levying  the  fums  afleffed  j  and  his  Lordfi-ip  pit 
^^ireftions  accordingly. 
•  There  being  a  difpute  whether  part  of  the  premifics  were  ft* 

to  the  afTeffrnent,  by  confent  of  all   parties,  the   court  rtfe«^ 
sttoaTbitrator*.  x 
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Callaghan  verfus  Rochfort^  ApYil  27,  1 748.  Cafe  25 1. 

K     Motion  was  made  for  a  commifTion  to  Corh  in  Ireland  to    -"^^^'^  ^-^& 
*\  examins    wirntiTes    to    the   credit  and  competency  of  a        y/-/^^^*^-  ^ 

^rfon  who  had  given  evidence  in  the  caufe,  and  againft  whofe  

'mpetency  the  party  now  moving  had   exhibited  articles  after 
iblication  p.:fled. 

Lord  Ci:  ricAlor  denied   the  motion,  and  faid,  it  was  never  The  court  will 
owed    to  exhibit  articles  againft  the  competency  of  a  wit-  °°^  *^'°^  •^j* 
(s  after  piiblicati:n,  bccaufe  thi«  might  have  been  objefted  bitea  igainft  the 
and  inqaircd   into  upon  the  examination ;  and  for  this  very  competency  of « 
rpofc  the  witnefs  is  to  be  fhewn  to  the  clerk  in  court  of  the  IJ^'/^J^^  '-^^ 
K)fite  party,  though  at  tlie  fame  time   he  (aid,  it  might   be  caufe  thiTmi^t 
fonable  to  allow  an  cxaminaiion  to  competency  after  puhlica-  have  been  ob- 
•,    where   the  objection  to  the    competency   arofe  from  a  quii^lStou^I 
ttcr  that  came  to  the  knowledge  of  the  party  after  the  exa-  theexamJoati^n. 
lation ;  and  the  proper  way  to  apply  for  this,  would  be  not 
exhibiting  articles,  but  by  motion  for  leave  to  examine  to  this 
tter  upon  a  foundation  of  ignorance  at  the  time  of  the  exami* 
ion. 

As  to  the  commiflion  to  examine  in  fupport  of  the  articles  ^. 
ich  went  to  the  credit  of  the  witnefei  Lord  Hardwicke  faid,  aiiot«r7uch  ^Iti* 
court  will  allow  fuch  articles  to  credit  after  publication^  be-  dcs  to  the  cndit 
ife   the    matters  examined  to  in   fuch  cafes    were  not  ma-  ^^.**"f''^?^"' 
lal  to  the   merits    of   the  caufe,    but    only    relative  t     the  cauf<rthematteri 
irafters  of  the  witncfles,  and  yet  no  commiflion  was  ever  fxamined  into 
mtcd  into  foreign  parts  to  fupport  fuch  articles,  fand  Ire-  tJc^^t  nate- 
rf,  tho'  belongin;;   to   the  dominions  of  the  crown   of  Grr^// rial  to  the  menu 
itaiHy  with  refpe^^'t  to  the  jurildiclion  of   this  court,  is  con-  «f  he  caufe; 
:rcd  as  a    foreign   pare),    becaufe    this    would    introtlucc  a  theco^Tffion'^it 
tain  njctliod  of  delay  ;  and  if  it  was  ever  to  be  granted  upon  to  go  to  foreiga 
:at  neceflity,  and  in  a  cafe  of  confequence,  the  only  ground  Py">  bccaufe 
it  muft   be,  that    no    pcrfon  in  Englartd  could    fwcar  any  troduce**tcert!Iin 
ig  as  to  the  witnelltfs'  credit :  but  the  afiidavit  which  has  method  of  delay 
n   rend   in    this   cafe  to   induce  me  to  grant  the  commif-  |*^"'^^*  I^Tqi^ 
I    is   filent  as   to    this,  fo  that  there  may  be  pcrfons  here  fwca?to  the 
0  can  fpcak  both  for  and  againft  the  credit  of  the  witnefs.  pcrfon*s  crcdrf, 

Vnd  as  thcfe  applications  are  moft  frequently  made  for  delay 
rely,  his  Lordfhip  faid  he  ihould  be  extremly  cautious  how  he 
us  them ;  and  as  there  was  no  abfolutc  neceiTity  in  this  ^afe«  hf 
icd  the  motion. 
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Cafe  252.  Jul'j  30,  1748. 

To  a  bill  brought  'TT^HE  bill  was  brought  to  fct  afidc  an  award,  and  thcat- 
t«^o"r^  fMk?n*'*I  bitrator  was  made  a  party,  and  feeks  a  difcovery  froir  Hm 

difcovery  of  the  of^^c  grounds  and  foundation  Upon  which  he  made  the  award, 
«roundi    on       ai  d  to  fct  it  forth  minucjly  in  his  anfwer. 

which  he  made 

hii  award,  he   pleaded  ia  bar  that  he  was  not  obligea   to   fet  them    forth  5   the    caqrt  thoojh:'* 

unxc^iuble  be  ihouU  be  pot  to  fo  much  trouble  and  cxpeace,  and  allowed  the  plea. 

^    ,.if'^        .         j^     The  arbitrator  pleaded  in  bar  to  fo  much  as  fecks  fo  particc- 

..*^w^  /^^j^^   l^j.  ^  difcovery,  that  hvi  wns  not  obliged  to  fet^  forth  minatt- 

jt ^ii^4*^  '  r^ , /"/>     ly  the    grounds   and    foundation   upon    which    he    made  ha 

award. 

Lord  Chancellor, 
ir  there  he  a        Unlefs  there  is  corruption  or  partiality  in  an  arbitrator,  Ac 
Sm*^riakuS  party  cannot  fet  afide  his  award  (1);  and  if  it  ihould  be  allowcJ 
on,  the  party      to  make   arbitrators  defendants,  and  give  them   all  this  trouble 
aggrieved  may     ^q  f^^  {Qx\!i\  the  particular  rcafons   upon   which  they  founded 

briPK  his  bill         ,.  i.*^!..  I  *  .  .  1 

•gainft  the  party  i^eir  award,  It  would  mtroduce  very  great  mconvenicnce,  and 
in  whofe  favour  be  a  difcouragcmcnt  to  any  pcrfon  to  undertake  a  reference; 
inld/^ave  it  ^^  ^^'^^  was  any  palpable  miftake  made  by  an  arbitrator,  or 
rciaificd,andnot  mifcalculation  in  an  account  (2),  that  had  been  laid  before  hiic, 
againft  theaibi-  tbc  party  aggrieved  might  bring  his  bill  againft  the  party,  in 
-»*    *  whofe  favour  the  award  is  made,  to  have  it  rcdlified,  and  not 

againft  the  arbitrator. 

His  Lordfliip  faid,  he  did  not  know  whether  there  was  any 
cftabli  (bed  rule  of  the  court  with  regard  to  arbitrators  fctt::ig 
forth  the  reafons  of  their  award,  and  how  far  they  were  oblici- 
cd  to  difcover,  and  how  far  not ;  but  if  there  was  none,  he 
(hould  not  fcruple  to  make  one,  becaufe  it  would  be  unreafonabte 
to  put  an  arbitrator  to  fo  much  trouble  nnd  expence,  as  fuch  an 
anfw^er  muft  neceflarily  give  them.  Lord  Hardwicke  alloved 
the  plea. 


/.^^ 


(1)  Mitcolfes.  Ives^  ante  1  vol.  64.         (a)   RUout  v.  Pajne  ante  494.  i  ^V* 
Tittenfon  v.  Peat^  ante  529.  x  i.  S.  C. 


Cafe  2  53#  Fffrtereau  vcrCas  Fonereau^JuguJi  ^^  1748- 

'       [  64s  ]  -  .   , 

gi^^^  S.   C.  1  Vcf.  A  ^cvife  to  Claudius  Fonereauy  when  he  (hall  have  attained 

_ -^  y  ixS.  -£jL  the   age  of  twenty-five  years,  of  one    thoafand  pounds 

^^^"^  ^  x^V**whfn  ^^*^^  *^  tcftator  impowercd  his  four  fons  his  executors,  p^r- 

' ^^j^"  hcattainiis,  dians,  and  truilees  of  the  will,  to  lay  out  on  fuch  fecuritiesa* 

•ndtlie  executors  ^  .  •  4 

empowered  to  lay  it  outcn  fccuritiei,  aitd  pay  the  intercft  thereof  towards  the  infant^  educatian,  2s  a*" 
•  part  of  the  principal  to  pu:  him  apprentice,  and  the  remainder  to  be  piid  him  at  af ,  and  not  bcioR) 
the  legatee  4ied  at  19,  and  ihe  fiither  af  plies  to  have  thr  Securities  transfrrred  to  him.  Iht  time  rf^SJ*^ 
iipMttM/y  topofipow  the  fajfmtntf  >and  n^tfiihg  of  tbi  ligacj^  Mad  ttifnticr  a:  tbt  rej^rejtnutrvi  9fthtf^ 
imtkUd  uit.  . 

ikj 
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ik  fir,  and  the  intereft  or  income  thereof  to  he  for   Fonhiau  v. 
le  education"  of  thi  infant  as  they  fhould  think  fit,    '*»***»*^''- 
)f  the  principal  to  put  him  apprentice,  and  the  re-  ^p^^^^iyZ-^^^^n^j^ 
\  piid  him  when  he  (hould  have  attained  his  age  of  •g^,;;^^^  ^^^. 
nd  not  before,  >    y      — ^^lyL' 

by  the  father,  the  reprcfentative  of  the  legatee,  who  y^  y   *-;^.«^ 
en,  to  have  the  fccurities  transferred  to  him.  ^  "L^lllSH^ 

NCELIOR, 

ow  is,  whether  the  time  of  twenty-five  years  is  put 

3  piltpone  the  vcfUng  of  the  legacy,  or  only  to  polU 

r»cru"  ot  ic  ? 

ini')n  it  is  only  to  poftpone  the  payment. 

:herc  is  a  dillinclion  where  a  legacy  is  given  to  one 

twenty  one,  there  it  is  not  veiled  ;  but  where  it  is 

!  paid  at  twenty-one,  it  is  vefled  5  this  diiiinftion 

teiy  fettled  (i). 

ire  cafes  where  when  a  teflator  gives  intereft  in  the  Whereateftator 

le  gives  a  property  in  the  principal,   unlefs  feme-  g've*  intereft  00 

n  the  face  of  the  will  to  take  off  the  force  of  it  (2I.  mcali  7iine,  1« 

Uvlclii  then  read  the  will,  and  faid,  if  the  words  gives  a  property 

li  have  attained  twenty-five,  had  been  left  6ut,  and  y" j^^* ^^Ijjf/*^* 

I   give  to  Claudius  Fonercau  a   thoufand  pounds,  thing  appears  ©n 
ower  my  executors,  i^c,  to  lay  out  at  intercil,  and  the  will  to  take 

education,  and  to  pay  the  rcfidue  at  twcnty-five,  ofl'^«=^o'<^"fit. 

annexed  to  the  payment  only, 
direction  for  difpofal  of  part  of  the  principal  to  put 
•entice  -,  for  though  the  word  is  empoivery  yet  it  is 
on  executors  to  lay  out  one  thoufand  pound:?  upon 
id  they  may,  if  they  pleafe,  take  the  gre.tcft  part 
al  for  this  purpofe. 

nething  like  the  cafe  in  Lord  King^%  time,  of  Tl^e      r  g^^  -i 
Tdl  and  Hall  (3),  where  the  teftator  gave  a  legacy 
;i,  and  fo  much  as  he  did  not  difpofc  of,  gave  to  a 
as  held  the  legatee  might  difpofe  of  the  whole  ;  fo 

the  legatee's  benefit,  they  might  take  almoft  the 
lee  him  out  apprentice  5  as  if,  for  iriftance,  they 
im  to  a  Turkey  merchant,  where  they  infift  upon 
vi:ii  an  apprentice. 

d  the  fecurities  to  be  transferred  to  the  father,  who 
ntative  of  the  legatee  (4). 

^Mthnanv,  Palling^  ante  ^Z-J,  2  Rro,    Cba.  Rep.    3.      IVakott  v.  Hall, 

lifts  y.  Metcalfe^  1  /''irii.  ^02.  2  Hro     Cha.  Rep,   305.      DoJfon  w,  Haj, 

%    2  ye.n,    508.     Sf^itplefin  3  Bro.  Cba.   Rep.  404.     Whether  maiH* 

cnity^.     Pre.  Cba.    31H.  /c/;A/ir^  is  equivalent  to  the  giving  of  1//- 

cne*b   cafe,     2    AV«/.   '^42.  tm/iy  ^vhiePuhforJ  v.  Hunter^  ^Bt-o.  Cba. 

',  ante  I  vol.    512.     KenU  AV/>.  416.     Atkins  y.  Hiccocks^  antt  I  \'q\. 

a.   Cha.  Rep.   43.     H'i'e:t  501. 

J'xj',    263.      Green  \,  Phoi,  (3)    8  r/;/.      103.  p!.  ^O. 

!iP.    103.      HiAth  V.  Ilcaib,  (j)   Re^r.  Lib,  A,  I747.  fol.  C2I. 

r  p  4  If 
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fct/£iKAv  T.       Jf  a  legacy  be  dcvifed  to  y^,  to  be  paid  at  twcnty-onf,  anac- 

Fi)K£REAL'.  tcrttft  is  given,  the  ccclefiaftical  court  will  decree  payment im- 

of^ourt'w^f'"  niediately,  the  intcreil  being  for  delay  of  payment  •,  but  if  \oA, 

d-crci  I  ay^ent  to  bc  paid  at  twcnty-onc,  luithout  givi/tg  interejly  then  xntercft  will 

of  a  legacy  i:n-  ,^oj  accrue  till  thc  time  conies  at  which  the  perfon  would  hiw 

whtc'll^isdc.  teen  twenty  one,  if  living  (i).  ' 

^iled  CO  A.  to  b« 

^aid  at  ai,  and  intereft  is  given  ;  othrrwife  \f  'wukoitt irv'iri  inttr^,  for  there  it  wUI  not  aocroc  bUtk 

time  comes  ai  which  the  legatee  would  hive  been  21  if  liriii^. 

(l)  Fldi Heath  v.  Peny,  ante  103. 


Cafe  254.     Le  Neve  verfus  Le  Neve^  December  9,  1748,  The  Ceutjejlooijse 

^/L^-^^  '-^i^^yy^^''^^ '  Judgment.    ' 

^  V-  — '    -  Lord  Chancellor, 

S*C.  Amb.436.   nr^  H  E  bill  was  brought  by  the  plaintiffs  Peter  Le  Neve  and 

,^C^^^    The^'a^tof  ■'''      Hugh  Pigot,    ?^i\A  Elizabeth  his  wife,    late    £iizabet/j  L 

'^        the'dcfendrnt    *  AV.r,  tis  the  Only  furviving  children  of  the  defendant  Edv.^i 

3i>ru^0^  having  full  no-     Le  Neve^  by  Nennet/u  his  lace  wife,  dcceafcd. 

Z/Utz^  lluci^,  mldt'*^        '-^'^^  ^"^  ^^  ^^^  ^^^^  ^^^  ^^  general  to  have  the  execution  of  i 

J ^£4"    herhu&ind's      truft  of  leafchold  ellat^s  fettled  upon  the  late  wife  oi  Eiv;tri 

"^  firftmairiage,      Lf  iYt'v^,  arid  the  ifilic  of  that  marriage,  by  articles  prcviottsto 

likewifc^tThcr  ^*^^  marriage,  dated  July  i,  17 18,  and  that  the  conveyances  in*fc 
and  is  aifo  a  fuf-  by  the  defendant  Edward  Le  Neve  and  the  defendant  Afor^ha 
f.ciente.]uity  in  i^jfg^  xo  two  truftc^s,  m;(y  be  fet'afide,  and  delivered  up  a^ 
i^fk^o-ic°  n.e^^-  voluntary,  being  made  after  notice  of  the  articles  of  Julj  h 
cona*rt*icUiai:d  1718,  or  of  the  Other  conveya>ices  made  in  purfuaiice  thereof, 
fctticment,  not-  ^^^i  jq  j,.jyg  ^j^^  Icafthold  cftatcs  tioncmted  and  di  fine  umbered. 
X^il^^t^'Lt  T^<^  f''^^s  were,  tliat  in  1 7 1 8»  the  defendant  Edivard  Le  iV«r 
bcejircjjiiuicd.  intermarried  with  his  firrt  wife  Henriitta  Le  Neve,  wlto  had^ 
^  confiderable  fortune,  and  articles  were  executed  previous  to  tJtf 

/^P^^i^'*^"  marriage,  dated  JiJy  i,    171  8,  whereby  the  father  of  AVuiflrrf, 

^A        A,  in  confidefation  of   Henrietta  %  fortune,  fefr.   covenanted  with 


^ 


tA/u^ 


^^^^x^   profits  during  his  own  life,  and  after  his  death,   to  pay  to  ft'^*   ] 
yYU^-j^  y^?-^^^"^*—    ^.y,,,^  250  /•  a  year,  in  cai'c  flie  furvived  Edward \  and  after  tk   1 
3  '  /^^ae^^^^        deceafc  of  Edv.^nrd   and  Httiriettn^   that  tiie  faid  eilates  fl>ouW 

J^S^  '  remain  td  their  iflue^  in  fucli   manner  as  Edward  the  youngtt    , 

flioirld  by  will'or  oiherwife  appoint,  and  far  want  of  fuch  iflu^i 
^^>»».to  the  ulc  of  Fuhuard  Le  AVir  the  father,  ijnd  his  heirs. 

The  1 6th  of  Jun\  1719*  a  fctriement  vas  made  in  purfuancc 
of  the  articles.  '    •  '     ' 

■  The  marriage  tooV.  efleft,  and    Edniuud  and   Hinriettahi    I 
ifiue  the  plaintiiTs  Peter  and  Eliznbeib,  a:;d:  Henrieiia  &^^^ 
J«/y  >  740,  leaving  no  ctlicr  children,  '      '  | 

■  Twenty-five  ye jrs  after  the  firlt  marrijige,  Edward  Le^f^  ' 
entered  into  a  treaty  (rf  marriage  with  the  defendant  Murjy  a^d  , 
iy  articles  dated  November  16,  1743)  previous  to  the  msiri?gc,  1 
f  .     .  .  •  -  .  .  £Jivdr9) 
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■gkverJf  in  conGJeration  of  fuch  marriage,  covenanted  with  the   ^"  VtvE  ▼. 

'ufteeSy  the  defcndanis  Dandfidge  and  Norton^  to  convey  thefe         *     *^** 

srylcafehold  eftatcs  near  Ssho-Square  to  tlicm,  their  executors, 

^•i:.  within  tliiec  m(  nrbs  after  the  mairiage,  in  rruft,  to  pay  the 

sfcndant  Mary  out  o    the  rents  of  thclt  ncfTaages,  in  cafe  (he 

arrived  him,  a  clear  annnitv  of  one  hundred  and  fifty  pounds 

►T  her  life,  for  her  jointure,  Isfc, 

The  marriage  took  cflccl,  and  three  months  after,  on  the  20th 
"  January  1 743,  a  fetilemcnt  was  made  purfuant  to  the  articles, 

'fhe  fettled  eftate  con  filling  of  houfes  in  Middltfex^  was  fub- 
d  to  the  regifter  acl  of  7  ^nn.  c,  20.  ,^  ^ 

The  fccond  articles  and  fettlement  were  regiftered,  but  not  the  C^'^^ 

rft.  y^     .fJ^^^^/^ 

Edward  Le  Nti^e  mortgaged  the  houfes  likewifc.      ^^*^y  y^^^^^^'  ' 

The  bill  was  brought  in  order  to  fet  the  fecond  articles  and  '      '^      .  / 

ttlement  out  of  the  way,   and  that  they  may  be  poilponed  to  <>^^*^^ 
le  firft  articles  and  fettlement,  upon  this  equity,  that  the  de-  ^/^x/ir^-^t  ^^ 
Midant  Mary  Le  Neve  had  notice  of  them.  ^  ,^^^^^>e^^ 

The  counfcl  for  the  pliiiniitFs  admit,  thr.t  the  regiftring  the      -^ 
r<ond  articles  and  fettlement  have,  in  point  of  law,  atFc£ted  ^^^Jf^/C/^^t  a/c/^> 
lafehold  eftates,  as  the  ihitute  o(  tlie  7th  of  Queen  Ann.  gives     /     ^       9- /f  * 
K  legal  eflatc  where  the  eflcdt  of  the  regiftring  has  placed  it.        /^T/^^^^^-  ^/ 

Then  the  queftion  is,  whether  equity  will  enable  the  children 
F  the  firft  marriage  to  get  the  better  of  the  defendant's  legal 
ghr;  and  this  will  depend  upon  the  queftion  of  notice. 

Firft,  whether  it  appears  fufficiently,  Jofeph  Norton  was  at-      p  g.g  1 
amey  for  tlie  defendant  Mary^  in  the  tranfaclion  of  her  mar- 
iage. 

Secondly,  Whether  Norton  himfelf  had  fuflicient  notice  of  the 
irft  articles  and  fettlement. 

Thirdly,  whether  that  will  aiFe£l  Mary  as  a  purchafcr,  and 
bftpone  her  articles  and  fettlement  notwithftanding  the  regider 

a. 

•  The  ir/l  will  depend  upon  the  anfwer  of  the  defendant 
Mary. 

She  has  in  general  denied  any  notice  of  the  firft  articles  and 
Lttlemenr,  till  fix  months  afier  the  marri.ige,  and  fays,  **  that 

•  the*  defendant  Jofeph  Norton  was  fo  far  from  being  employed 

•  as  Solicitor  for  her,  in  tranfafting  the  bufinefs  of  the  mar- 

•  riagc  articles  and  fettlement,  that  he  had  been  for  a  confi- 

•  dernble  time  before  employed  as  an  attorney  for  Edward  Le 
^  Neve  her  hufband  ;  that  being  at  the  time  of  marriage  con- 
**cferncd  for  her  huft)and,  Ihe  was  thereupon  induced  to  place 

!*  confidence  in  him,  and  her  hufbnnd  afiured  her,  he  would  v  '  . 
'*takc  care  there  fiiould  be  a  Laiulfome  provilion  made  for  her, 
ft.  and  recommended  Nrton  as  a  proper  pcrfon  to  prepare  the 
j^JIeeds,  whereby  fuch  fettlement  was  to  be  made  upon  her,  to 
•'which  (he  conl'ented,  and  that  Norton  afiured  her  that  he  had 
^  taken  care  to  fccurc  her  oiie  hundred  and  fifty  pounds  a  year, 
r  by  way  of  jointure,  and  did  not  then,  or  at  any  time  before 
her  intermarriage,  give  her  «ny  notice  ^i  any  former  fettle- 

It 
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**»  ^'f^^  ▼•     **  frauds,  and  frequently  do  fo,  by  means  whereof  fevcnl  pcr- 
*    *^''      "  fons  have  been  undone  in  tlieif  purchafes  and  mortgages,  by 
*^  prior  and  fc'cret  cojtveyaf ices y  and  fraudulent  incumbrances.** 
C  ^S^   J  Then  comes  the  enading  claufe,  "  That  a  memoiialofall 

••  deeds  and  conveyances,  which  after  the  29th  of  SepUnhn 
**  709,  Hiall  be  made  and  executed,  and  of  all  wills  andoe- 
•'  -vifes  in  writing,  whereby  any  honours,  manors,  lands,  He* 
••  in  the  county  of  MMkfeXy  may  be  any  way  affeded  in  law 
•*  or  equity,  may  be  regiftered  in  fuch  manner  as  is  after  dired* 
**  ed  ;  and  that  every  fuch  deed  or  conveyance,  that  (hall  at  any 
*«  time  after,  SjT^-.  be  made  and  executed^yS^;//  he  adjudged  f rat- 
**  dulent  and  void  ogainjl  any  fuhfequettt  pur  chafer  cr  mcrt^aget  ix 
•*  a  valuable  confidcration,  unlcfs  fuch  memorial  thereof  be  re- 
"  giftered,  as  by  this  act  is  direiled  before  the  rcgifteiing  of  tk 
*'  memorial  of  the  deed  or  conveyance,  under  which  fuch  fubfe- 
**  quent  purchafcr  or  mortgagee  (hall  claim,  ^r." 

What   appears  by  the  preamble  to  be  the  intention  of  4c 
aft? 
tIj«  intent  of  (he       P^'^inTy  to    fccurc   fubfequent    purchafers,    and  moitgagcfl 
tegiOcr  i»a  10      againil  prior ficrei  conveyances^  and  fraudulent  incumbrancest 

lecure  fubfe- 

fiwut  pudiAfexs  >^alnft  frkrfccret  CMvcy^nusm 

lfafobf'<juent  Whcrc  A  pcrfon  had  no  notice  of  a  prior  conveyance,  tbffc 
pufchaicr  had  thc  rcjjiftriiig  his  fubfequent  conveyance  (liall  prevail  agaiJift  i^ 
Boticc  of  a  prior  p^jo-  jj^  jf  ^^  had  iioticc  of  a  prior  conveyance,  then  that  was 
that  was  not  a     Hot  a  iccret  coiiveyaucc  by  which  he  could  be  prejudiced, 

Jtn-ct  €Otp%ffyafK€ 
hy  «>'hich  Ue  couid  be  prejudiced. 


The  enaflinjr  claufe  fays,  Tt/it  every  fuch  deed  Jhall  he  w' 

7»>//7  (Tr-  ft  ftqi/ent  purchtfer  or  mortgagee j  unlefs  the  num^^ 


The  enaftioR  Tht 

cUufe  giv  s  a 

|\ibf(-(^ueni  { ur-  .^._  _  -^^  ^—  ^ 

chifer thc  legal  thtt €(jf  be  rcgijhrtd^  s^c.  that  is,  it  gives  them  the  legal  (ftatfi 
cH^:e,buti:dors  \yy^^  \^  ^^^^  ^^^  [j^,,^  ^\^^^  fm^h  fubfeoucnt  purchafer  is  noildt 

BOtlayhe  li  not  .    '  i  •    v  •  i_    r  •  l    *<Mf 

left  open  to  any  o^tvi  to  any  cquity,  which  a  prior  purchaier  or  mcumbraoca 
equity  which  a  m.iy  havc,  for  he  can  be  in  no  danger  where  he  knows  of  an* 
prior  purchafrr    ^j|^^^  incumbrance,  becaufe  he  mii'ht  ihen  havc  flopped  b 

or  mcumbr..ncer  ,        ,  |.  ..  ^  *  * 

B^y  k4ve.  hand  from  proceeding. 

This  cafe  has  been  very  properly  compared  to  cafcs  on  lb 
27  //.  8.  for  thc  inrollmr.nt  of  bargains  and  faies. 

That  adt  was  formed  pretty  much  in  thc  fame  manner  wii 
this. 

The  words  of  the  enafting  claufe  are,  '*  That  from,  tic.  « 
•*  manors,  landii,  tenements,  t^c.  (hall  pafs,  alter  or  chacp« 
•*  frohi  one  to  another,  whereby  any  ellaie  of  inheritance  ^ 
*'  frcthold  fji.in  be  made  or  take  effc6i  in  any  perfon  or  pcrloft 
*•  or  iwy  t'fi'  thireofy  to  be  made  by  reafon  only  of  any  bar^.^afl 
•  "  -md  file  thereof,  except  the  fame  bargain  and  falc  be  in4tlclf 
♦'writing  indented,  fealcd,  and  inrolled,  in  one  of  ihcKiof* 
**  cruris  of  record  at  Wvjimbflcr^  or  c!fe  within  the  fame  ccunff* 
*'  l£c.  where  ilic  fame  manors,  (jV.  fo  bargained  and  fold  lie,  ^'* 


in  tfac  Time  of  Lord  Chancellor  Hardwickit*  dfz 

ind  the  fame  inrollment  to  be   had   and   made  wit?!in    fix     LeNitsv.  ; 
months  next  after    the  date  of    the  fame  Mvritings   indent-       *     *^** 
ed,  »r.^ 

Nor  any  ufe  thereof  Jball pafs  from  one  to  another. 
"What  is  the  meaning  of  this  ? 

Before  the  making  of  the  a£t  any  paper  writing  pafTed  the 
•,  from  the  bargainor  to  the  bargainee,  whereby  grrat  mif- 
icfs  arofe,  for  it  intangled  purchafcrs,  affeftcd  and  injured  the 
3wn,  and  was  contrary  to  the  rule  of  law,  which  required  no- 
riety  in  purchafcs,  by  feoffment  and  livery,  ^r. 

But  what  has  been  the  conftiu£lion  of  this  ftatute  ever  fince  ?  Under  the  ftttiMJc 
"hy,  if  a  fubfequeiit  bargainee  has  notice  of  a  prior,  he  is  equal-  of  inrollment  <>f 
aflfefted  with  that  notice,  as  if  the  orior  purchafe  had  been  a  ^"^^.i^'^f^f^fe- 

1       r      /T-  1  ».  P  !  *  quen;  bargainee 

mveyance  by  feoffment  and  livery,  efr.  u^  notice  or» 

prior,  he  is  e- 
:aI1y  afTcded  with  that  oouce,  as  If  the  prior  purchafe  has  been  a  conveyance  by  fsoti'ment  and  iive^ 

The  operation  ^f  both  afts  of  parliament,  and  c^nftruftion 
Fthem  are  the  fame,  and  it  would  be  a  mod  mifchicvous  thing,  take  advantage 

a  pcrfon  taking  the  advantage  of  the  legal  form  appointed  by  an  ofihei^gai  ccra 
a  of  parliament,  might,  under  that,  proteft  himfelf  againft  a  J^f  jj'^,,*;f,!" 
crfon  who  had  a  prior  equity,  of  which  he  had  notice.  ment,  and  pio« 

left  himfelf 
•funA  another,  who  had  a  prior  equity  of  which  he  had  notice,  would  beof  mifchievoua  coafei^acnc^. 

The  cafes  put  by  the  Attorney  General  are  very  material. 

Suppofe  (faid  he)  the  defendant  Mary  had  by  letter  of  attor- 
tj  empowered  Norton  to  tranfiid^  the  aflair  with  her  hulbiind, 
vi  he,  by  means  of  this  agency  comes  to  the  knowledge  of  the 
lor  articles  and  fettlement,  would  not  this  aiFe£l  the  principal. 

Or,  fuppofe  a  purchafcr  of  lands  in  a  rcgifter  county,  orders 
8  attorney  to  regider  it,  and  he  neglects  to  do  it,  and  then  buys 
le  tftate  himfelf,  and  rcgidcrs  his  own  conveyance,  fliall  this  be 
lowed  to  prevail  ? 

It  certainly  ftiall  not ;  for  fuch  a  pcrfon  is  out  of  the  confe- 
i?nces  which  the  regifter  aft  guirds  againft,  of  impofiiion 
om  a  prior  ficret  conveyance^  as  he  had  perfonal  knowledge  of  the 
rih 

There  have  been  three  cafes  on  the  regifter  a£l. 

Firft,  Lord  Fotbes  and  Niclfcn, 

Secondly,  Blades  vcr{ub  B/adrs^  Eq.  Cif.  Ahr.  358. 

Thirdly,  Chivall  verfus  NichJh,  December  10,   172J,  in  the      [  653   ] 
'xcheqt/er. 

The  firft  arofe  originally  in  Ireland^  where  there  is  a  general  re- 
i(ler  aA,  and  heard  on  an  appeal  to  the  Houfe  of  Lords  in 
'^g/andf  the  2 ad  and  23d  o{  February  1722(1). 

The  Earl  of  Granard^  father  of  Lord  Forbes^  was  feifed  of  a 
rge  eft^ate,  of  which  he  was  tenant  for  life,  with  remainder  to 

(1)  Forba  v.  Dcnijien,  \  Fcf.  67.  S.  C.  2  Br9^  Par.  Ca.  425. 

his 
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Lc  Nivif      iiis  firfi  and  every  other  fon  in  lail,  and  had  a  power  of  kaliag 

The  regifter  zGt  in  Inland  pafTed  the  6th  of  Queen  i<«ii. 

Lord  Granard  granted  a  Icafc  for  three  lives,  at  the  rent  o{ 
thirty  pounds  a  year,  but  it  was  not  regiftercd. 

His  Lordihip   being  greatly  in  debt,  came  to  an  agrccmCTt 

with  Lord  Forbes  his  eldcft  fow,  by  the  agency  of  Mr.  SAwcrrf, 

to  take  upon  him  the  payment  of  certrin   debts  of  his  faiher, 

and  to  fccure  a  jointure  to  his  mother-in-law,  and  an  annuity  ts 

•      his  father. 

The  eftate  was  conveyed  to  truftees,  Mr.  Juftice  Depe^  acd 
Mr.  Juftire  Nutty  during  the  life  of  the  father. 

Mr.  Sinvard  had  notice  of  this  leafe  during  the  treaty  bci^K-eea 
Lord  Granard  and  Forbes* 

The  conveyance  to  the  truftees  being  regiftercd,  they,  brought 
an  ejeftment  againft  the  leflee  of  the  lifehold  eftate,  and  it  va» 
heard  before  Lord  Middletott  Chamellor  of  Ireland  in  Fdrntsit] 
1721,  who  then  made  a  declaration  rather  than  a  decree,  tbt 
the  conveyance  was  void,  as  againft  the  leiTee  \  it  came  on  again 
before  him  the  17th  oi  February  1721-2,  and  he  tlien  dctcnriia* 
ed  there  was  full  notice  of  the  leafe  to  Lord  Forbes^  and  awarded 
a  perpetual  injunftionyr^w  time  to  time. 

The  judgment  of  the  Houfe  of  Lords  was,  that  the  faiddf- 
crec  be  reverfed,  and  that  all  proceedings  at  law  of  the  appel- 
lants againft  the  rcfpondcnts  (hould^  during  the  life  of  Ld 
Granard,  be  ftayed,  on  leflees  paying  the  rents,  performing  tbc 
covenants,  b'r.  but  that  after  the  death  of  Lord  GranarJ^  LonI 
Forbes  might  be  at  liberty  to  try  the  tenants  right  to  the  Icafe. 

The  decree  was  reverfed,  not  becaufe  Lord  Middletw  W 
proceeded  on  a  wrong  principle,  but  had  drawn  a  wrong  in- 
ference from  it,  for  Lord  Forbes  did  not  infift  merely  oj\  ^ 
regifter,  but  that  the  leafe  was  made  contrary  to  the  power,  jbI 
r  Q^A  ]  therefore  the  Lord  Chancellor  of /r^Arnrf  was  miftaken  and  wroi§ 
in  decreeing  the  leafe  to  be  good  in  every  refpeft ;  and  tlic 
Houfe  of  Lords  fet  the  decree  right  only  as  to  this  particnhr 
part,  that  after  the  death  of  Lord  Granard  the  eftate  wooli 
determine,  and  therefore  it  was  left  open  to  Lord  Forbn  to  de- 
pute whether  it  was  a  leafe  purfuant  to  the  power,  but  gave  eo 
relief  as  to  the  regifter  aft. 

The  cafe  of  Blades  verfus  Blades  came  before  Lord  Chat 
cellor  King  the  fecond  of  May^  1727(1). 

William  Blades  in  1 7 16,  devifed  certain  lands  to  his  wi/cfcf 
her  life,  and  after  h^r  death  to  his  nine  children  ;  the  wife  en- 
ters, but  does  not  re^fter  the  will  ;*  the  heir  at  law  mortgages  i» 
'  eftate,  and  the  mortgagee  has  it  regiftercd,  and  upon  a  bill 
brought  againft  him  denies  notice  of  the  will,  but  it  was  prorci 
•  in  evidence  that  he  had  notice :  and  the  court  faid,  that  ha»in| 
notice  of  the  firft  purchafe,  though  it  was  not  regiftercd,  boorf 
him,  and    that   his    getting  his  own  purchafe  firft   regifteK^ 

(i)  I  E^.Ab.  3sS.fl.  12.S.  C. 
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I  a  fraud:  the  defign  of  ihefe  acts  being  only  to  give  parries  l'«N«v«  t, 
ice,  who  might  otherwifc  without  fuch  regidry  bo  in  dinger  '^*  "*»«• 
being  impofcd  on  by  a  prior  purchife  or  mortgage,  which 
Y  arc  in  no  danger  of,  wlicn  tlicy  have  any  notice  thereof  in 
manner,  though  not  by  the  rcgiUry,  and  that  they  would 
er  fuffcr  an  afl  of  parliament  made  to  prevent  fraud,  to  be  a 
ie£tion  to  fraud ;  and  tiicrt^fore  decreed  for  the  plainti  J, 
IciniT  upon  the  tranfadlion  between  the  heir  at  law  and  the 
ngageeto  be  collufive. 

L  mention  this  not  only  as  a  material  authority,  but  as  deter-  ^^^  ^''^  *•  , 
led  by  Lord  Chancellor  Ki/igy  whom  we  all  know  wis  as  hcre'tothcMml 
ling  to  adhere  to  the  common  law  as  any  Juilge  that  ever  £at  "on  law  u  any 

.^^  Jucise  that  ercr 

The  Other  cafe  of  G6;W/ verfus  NichoUt  (i)  was  in  the  court  ^^* 

Exchequer,  the  icth  of  Dcctiyibcv  1 725,  I  e fore  Lord  Chief 
ron  Gilbert y  and  is  a  clear  authority  for  giving  relief  again(t 
regiftry  act,  upon  an  equity  of  notice  ;  but  then  there  were 
irges  of  fraudulent  circumflances  befidcs,  and  therefore  is 
:  fo  fimilar  to  the  prefent. 

ConCder  therefore  what  is  the  ground  of  all  this,  and  particu-  thc'jft^iln^ 
ly  of  thofe  cafes  which  went  on  tn  j  foundation  of  notice  only  ;  tions  in  thcfe 


n  in  every  other  refped);  this  is  a  fpcciesof  fraud,  and  Dolus  furchaf.TTanaii 
alus  itfelf ;  for  he  knew  the  firit  purchaf^r  Iiad  the  clear  right  aipecicsounud, 
the  eftate,  and  after  knowing  *  that,  he  takes  away  tlie  right  jjjj  a^^finltionoJ' 
another  perfon  by  getting  the  legal  estate.  dolui  malui  ia 

And  this  cxaQly  agrees  with  the  d^rliniiion  of  the  civil  law  ^^*^  ^'^'^  *"*^- 
Ddus  MdluSy  Dig.  lib,  4.  ///.  3.  Lex.   2-  D:^lum  malum  Ser-     [   *^S5   J 
u  ita  dtftttit^  Machifiaticncm  quandtwi  alterius  Jfcipiffidi  caufa^ 
n  aliud  fimulatury   ^  aliud  a;^:tur  :  Libco  auiem,  poffe  tgT  Jine   \ 
mlatlone  id   agi^  lit  quis  cifcnmvenititur  :  pzffe  ^*ftne  dolo  mab 
ttd  agit  aliud  funulari ;  fmtiifaciufity  qui  per  ejufmodi  dijfimnla'' 
nem  drfirvianty  t|f  tuentur  vjI  fua  vel  alietia,     Itaque  ipje  ftc  de^ 
Utitf  dolum  malum  eOe  omnem  calliditatem,  fallaciam,  machi- 
tioncm,  ad  circumveniendum,  failenuum,  decipiendum  alte- 
JTl  adhibitam.      Libeonis  dtjinitio  v*:ra  eji. 

Now  if  a  perfon  does  not  ftop  his  hands,  but  gets  the  legal  h>^?h™/!>«?' 
b^c  when  he  knew  the  right  in  equity  was  in  another,  ma-  (Sdoluitiemni 
itiatur   ad   ciriumviendum  \    and  it  is  a    maxim    too    in   our  ^'''^''"*-^'^'" 
w,  that  fraus  is"  djlus  nemi/ii  patrscinari  debentm     Co.    3  Rep, 
••  ^«  ^  If  the  ground  ig 

Fraud  or  mala  fides  therefore,  is  the  true  ground  on  which  tht.- fraud  or  wj. 
C court  is  governed  in  the  cafes  of  notice,  and  it  is   a  confc-  ^t.xlfJ'^^u^!^^' 

/•     1         I      • »-  <•     I        r  n»  •  t).  It  IS  ail  One 

«BCC  of  the  decifion  of  the  lormer  queltion,  that   notict  to  whRtherbythe 
'  agent  is   fuiHcient -,  for  if  the  ground  is  the  fraud  or  mala  p^r^y  h'-^ii^if or 
r/of  the  party,  tlitn  it  is  all  one  whether  by  the  party  him-  is*w^?/.iv!rw'tf/ 
i^  or  Lis  agent,  ilili  it  is  mcchinaiio  ad  circumveniendum^  and  eircumveuitmium 

(j)  I  iV/tf.  654.  S.C. 

the 
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jTm^r*/"  *^  putting  a  copy  of  the  firft  articles  and  fcttlcrnent  intoSif* 
ton*s  hands,  to  take  the  opinion  of  counfel  in  what  manner  tby 
could  be  fet  afide,  is  a  contrivance  to  circumvent. 

It  has  been  faid,  if  this  woman  has  been  impofed  on  by  her 
hufband,  ihe  indead  of  cheating  has  been  cheated. 
wto  t^ft"moft        ^"^  ^^  ^^^  ought  to  fuffer,  the  perfon  intrufting  an  agent, 
ought  tt)  fXr    or  a  ftranger  who  did  not  employ  him  ?  He  certainly  who  mfc 
moft.  moft  ought  to  fuffer  moft. 

If  the  principii'f  ^^^^'  ^^^  '^^  ^^''"^  mortgagee  in  the  cafe  in  2  Fern,  ran- 
beingimpofed  on  tioned  before,  was  impofed.  on,  and  fo  was  Moore  m  jhc  o&s 
ty  his  agent  wm  ^afc  reported  there,  clearly  impofed  on  ;  and  yet  if  this  ins R; 
"l^fcl  1t*wuld  ^  ^"y  cxcwfe»  it  would  make  all  the  cafes  of  notice  very  preca.' 
make  all  the  ca-  rious :  fot  it  feldom  happens  but  the  agent  has  impofed  en  Isj 
fes  of  notice  rery  principaU  and  not  withttanding  that,  the  perfon  trufting  oughttc  | 
Ir^irm  Wpt,''  fuftr  for  his  ill-placed  confidence,  j 

but  the  agent  has  ^    ^  I 

impofed  on  his  ppncipal. 

Therefore  in  both  rcfpefts  as  agent  and  truftee,  nori«i» 
Jofi'ph  Norton  is  notice  to  the  defendant  Mary  likewife  ( I ) ;  ^^ 
alfo  as  to  the  regiftry  aft,  here  is  a  fuSicient  equity  in  the  pkis- 
tiff  to  po^pone  the  fecond  articles  and  fcitlcmcnt  notwithftff>: 
ing  tliefc  only  have  been  rcgiftercd  (2);  and  his  Lordfhip  <k'j 
•reed  accordingly. 

(1)  Norris  V.  Le  Neve,  ante  36.  Mafi-  (2)  Ilhte  v.  Dcdily  ante  2  vol.  27^  e& 

d^  V,  Madtlox^  1  rrj.  62.  AJhliy  v.  hail*  2.  iihcldon  v.  Ctfx,  Amb,  bi\.  Cvw^^^y 
he,  2  Fff.  370. 


Cafe  ^25.  Tronghton  \txi\x^Troughtotii  February  229   ^747* 

[   656] 

iVef.86.5.C.  rrEN RT  Tronghtcn  the  elder,  the  plaintiff 's  late  l^% 
Where  there  rt  a  Z7  agreed  on  the  marriage  of  the  plaintiff  witli  his  late  vii,! 

general  power  «^  ,  _   c»  i         i   •      .  *«•  i  •    i      •    •  J' 

given  or refervcd  in  conlidcration  of  the  fortune  ihe  plaintiff  would  be  mfitaj 
Jp*pc^f^n  ^      to»  t^  ^^"^^  certain  freehold  and  copyhold  lands  on  the  ^\^\ 

as  hc&aU  ap-       ^>^*  ^"^  ^^^  W^^^  ^"^^  ^^^^^^  ^"^*  »   ^"^  O"  ^^'^  ^^^»^«^  of  J"h  '"^^ 

point,this mikei  furrcndercd  a  copyhold  efiate  at  Berkhamjlead  in  Hevlfordfrmt 
fft^le*Md"?vcs '""^^^^^^  fot  life,  remainder  to  the  plaintiffs  for  their  lit* 
himfuch^domU  and  the  life  of  the  furvivof,  remainder  to  tlie  plaintiff  his  foa  a 

nionoveritas       fcCi 

tesdlbu!^"'''  /f>«r;f  Troughion  t!ic  elder  by  leafc  and  rcleafe  dated  thcjll 
and  4*  h  of  July  1 740,  conveyed  to  two  trudces  and  thtir  bas 
in  confidcraton  of  ihe  marriage  then  intended  betMXcn  the  pi^ 
tiffs,  freehold  lands  at  Bnyford  in  Her tfordjhire^  to  the  ufeof  l»i>| 
feif  for  life,  remainder  to  the  plaintiffs  and  the  furvivor  for  fife 
remainder  to  their  iflUe,  remainder  to  the  plaintiff  his  fon  in  fe«^ 
Hiftry  Troughtort  the  elder  covenanted  for  himfclf,  his  hei5» 
executors,  with  the  truftees,  that  all  the  premiflbs  were  ftf^ 
from  incumbrances,  except  tlie  liilc  of  dower  which  liis  w 
Margant  Trougkton  had  in  the  freehold  lands»  ' 


in  the  Time  of  Lord  Chancellor  Hakdwicke.  656 

rplaintiff  and  his  hte  wife,  by  their  bond  of  the  4th  of    Tiouchtom 

740,  became  bound  to  Ht^nry  Troughton  the  elder  in  the    T*aycHToii. 

'  of  600 /•  to  furrender  within  fix  months  ?.fter  the  death 

ry  Troughton  the  elder,  a  part  of  the  copyhold  premifles, 

ife  of  fuch  perfons  and  for  fuch  eftates  as  he  ftiould  by 

r  will  appoint,  or  to  pay  the  fum  of  three  hundred  pounds 

I  perfons  as  he  fhould  by  deed  or  will  appoint ;  and  in 

*of  fuch  appointment,  to  furrender  fuch  part  of  the  copy- 

remiflcs  to  his  daughter  Ann  Helena  Troughton  in  fee,  or 

her  three  hundred  pounds,  at  the  election  of  the  plaintiffs^ 

furvivor. 

plaintiffs  foon  after  married,  Henry  Troughton  the  elder 
e  24th  of  November  1744,  having  made  his  will,  and  tliere* 
:  the  part  he  had  referved  of  the  copyhold  premifies  to  his 
fargatet  for  life,  remainder  to  Ann  Helena  his  daughter  in 

in  cafe  the  plaintiffs  would  pay  the  three  hundred  pounds, 
:  this  in  like  manner,  and  made  Margaret  his  executrix 
iduary  legatee,  who  proved  the  will,  and  poflefled  herfelf 
Derfonal  eftate,  and  got  into  her  cuftody  the  writings  re- 
D  the  freehold  and  copyhold  eftates,  and  likewife  the  copy- 
elf,  though  the  plaintiffs  gave  notice  they  would  eledl  to 

three  hundred  pounds. 

plaintiffs  difcovcred,  juft  before  the  filing  of  their  bill,  C  ^57  3 
mry  Trotighton  the  elder  had,  previous  to  the  marriage  of 
intiffi  on  the  30th  oijune  1740,  furrendercd  the  copy- 
emifies,  to  one  Sarah  Runnington  for  fecuring  two  hun- 
mnds  and  intereil,  which  is  ftill  unpaid ;  and  in  September 
the  plaintiff"  became  bound  with  his  fadier  as  a  furety  to 
Rjunnington  for  another  fum  of  fifty  pounds. 

plaintiff"  has  brought  his  bill  againft  Margaret  his  mo- 
Jaw,  Ann  Helena  his  half  filler,  and  Sarah  Runnington^ 
end  that  what  is  due  on  ^he  mortgage  of  the  copyhold 
lay  be  paid  out  of  the  affets  of  Henry  Troughton  the  elder^ 
It  the  principal  and  intcreff  due  on  the  bond  to  Sarah 
gton  may  be  alfo  paid  thereout,  and  that  the  defendant 
ret  may  b€  injoined  from  putting  the  bond  in  fuit  given 

plaintiffs  for  payment  of  the  thfee  hundred  pounds  and 

defendant  Ann  Helena  Troughton  fets  forth  by  her  anfwer 
mry  Troughton  the  elder,  fubfequent  to  his  will,  by  deed 

die  28th  of  July  1741,  reciting  his  power,  and  in  con* 
on  .of  his  love  for  his  daughter,  and  for  making  a  provi- 
:  her  after  his  deccafe,  appointed  that  the  plaintiffs,  or 
r  of  them,  (hould  within  fix  months  after  his  deceafc  furren-     ' 

copyhold  premiflcs  to  the  ufc  of  Ann  and  her  heirs,  or  elfe 
«e  hundred  pounds  to  the  defendant  Ann^  her  executors 
inifl:rators,  the  faid  premifies  to  be  furrendercd,  or  three 
d  pounds  to  be  paid  at  the  option  of  the  plaintiffs ;  and  by 
f  equal  dace,  for  the  better  inforcing  the  deed  of  appoint- 
afligned  the  bond  given  by  the  plaintiffs  to  a  trultee,  his 
>rs,  kic,  in  truft  fur  the  ufe  of  the  defendant  Ann  Helena 
tan, 
,.  IIL  Q^q  And 
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TaoooHTOM  And  inlifts,  that  the  deeds  of  appointment  and  affignmmia 
Trouchtok.  truft  for  hcT,  area  revocation  of  fo  much  of  her  father's  vil 
as  purports  to  be  a  dcvifc  of  the  copyhold  mcfluage,  orofthcth^€ 
hundrcd  pounds  to  be  paid  in  lieu  thereof,  and  that  (he  is  no* 
•abfolutely  intitled  to  the  benefit  of  the  alternative,  in  the  cona- 
tion of  the  bond  mentioned,  at  the  elc^ion  of  the  plaintiffs,  fete 
from  all  incumbrances,  and  to  the  profit  or  intcrcftducfOTtk 
(iimc  from  the  teftator's  death. 

The  defendant  Alargarety  iiififts  that  (he  is  not  obliged  to  pt 
the  three  hundred  pounds,  or  any  part  of  it,  towards  iaa- 
fying  Sarah  Runnington^s  mortgage,  or  bond  debt,  but  is  wiis? 
to  apply  the  perfonal  aflets  of  the  teftator  Henry  Tt^^k^ 
as  far  as  they  will  go,  towards  the  payment  of  die  moitgc 
and  bond. 

Mr.  Brown  for  the  plaintiff  argued,  that  the  three  handri 
pounds  was  to  be -confidered  as  aflets  of  the  father,  as  itw2ss!> 
f  658  ]  folutely  in  his  power,  and  that  the  court  ought  to  intercept  lis 
money  for  the  plaintiffs  benefir,  notwith (landing  the  appes- 
ment;  and  for  this  purpofe  cited  ^\t  cafe 'of  Baintm\<^^ 
Ward^  April  24f  1741  (l). 

There  George  Ward  having  a  power  to  charge  kis  wB 
cdate  with  two  thoufand  pounds  by  will,  gives  500/.  apiece  a 
his  two  fiflers,  and  died  in  debt  to  the  plaintiff. 

The  queftion  was,  whether  that  appointment  fliould  i-fc^ 
the  creditors  from  having  fatisfaftion  out  of  the  two  tboiii^ 
pounds,  as  part  of  the  teftator's  perfonal  eflate. 

Your  Lordfliip  was  of  opinion,  this  ought  to  be  conGdered* 
the  perfonal  cftate  of  George  Wardy  and  that  where  tlicrc  h 
general  power  given  or  refervcd  to  a  perfon  for  fuch  ufes,  •> 
tents  and  purpofes,  as  ke  (hall  appoint ;  this  makes  it  his  3B> 
lute  eftate,  and  gives  him  fuch  a  dominion  over  it  as  will  fi 
jeft  it  tp  his  debts ;  and  decreed  the  creditors  (hould  havctiir 
benefit  of  it. 

He  likewife  cited  Jordati  verfus  SavagCy  the  1 7th  of  iV.^ 
ber  1732. 

Mr.  Capper  of  the  fame  fide  mentioned  the  cafe  of  Hint:a^ 
fus  Toyy  the  30th  oi  No^)etnber  1739,  before  Mr.  Vemrf  iii^ 
Rolls  (2). 

There  Doftor  Broughton  charged  his  eftate  with  300/.  ^'^^ 
wife  of  •/^.  for  life,  to  the  hufbnnd  for  life,  and  to  the  ifftN' 
the  ma^ri^ge,  and  in  cafe  of  failure  of  ifTtie,  then  to  fuch  p 
fon  or  perfons  as  flic  (hould  dircft  by  any  appointment  of  ^ 
and  for  want  of  fuch  apointment  to  her  heirs. 

The  wife  executed  a  power  to  the  hu(band  to  difpofccfia 
fum  which  (he  direfted  to  be  paid  to  her  hufband,  to  be** 
ployed  by  him  to  fuch  Charitable  ufes,  or  to  fuch  other  purf<^f^  ' 
kejhculdihitihfit^ 

(i)  AhU  2  vol.  172.  S.  C.  and  cafci  cited  cliere.  {z)  AnH  1  vol.  46)* 

Ik 
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S  taat  the  deeds  cfjppc'rm 
,  arc  a  rcrocation  of  (b  rx:!! 
:o  be  a  derilc  ofrhccopyldcsi;:' 
inds  to  be  paid  in  lira  tlr£-:: 
iritlcd  to  the  benefit  of  ibte- 
:x5nd  mentioned,  at  the  ckciosr^J 
icumbrances,  and  to  the  poi:  Ji^ 
the  tf  ftator's  death. 


In  the  Time  of  Lord  Chancellor  Hardwicke, 

The  huftand  difpofed  of  it  by  will  among  his  own  relations. 

The  queftion  was,  whether  the  three  hundred  pounds  was  t:o 
be  confidered  as  part  of  the  eftate  of  the  huAand,  and  liable  to 
fotisfy  his  creditors. 

The  Mafter  of  the  Rolls,  (Mr.  Ferttey)  faid,  "  The  only 
*'  doubt  w^s,  upon  the  words  ekaritable  ufis^  which  fhews  the 
"  wife  had  fome  wifh  it  might  be  fo  employed  ;  but  the  latter 
**  words  abfolutely  leave  it  to  the  hufband's  difcretion  whether 
**  he  will  difpofe  of  it  in  charity,  fo  *hat  there  cannot  be  at 
"  ftronger  inftance  to  prove   ownerfhip ;  and   the  creditors  do 


hundred  pounds,  or  injpfftc:-  ^^  ^^^  ^^^^^^  ^^  ^^^  ^.^^^  ^^^  ^^^  ^^  ^^^  appointment,  that  their 


right  commences  from  the,  wife's  execution  of  the  power ;  aad 
never  was  a 


the  perfonal  alTcts  of  the  tc&tir'^  jc  ^^^^^^  ^^^^^^  ^^^  ^  conftruftion  in  favour  of  legatees  to  th_ 
they  will  go,  towards  wcpfs^'w  p^^j^^j^g  ^f  ^^.^^^^^^5^  unlefs  the  creditors  found  their  rigHt 

.   -.**  under  the  will  itfclf." 
rsTcn  for  the  plaintiff  ^^^!^^^     His  Honor  decreed  it  to  be  aflets  of  the  teftator,  and  fald, 
.vis  to  be  confidered  as  ito 01  tf^'lhjt  jj  ought  to  be  applied  to  the  payment  of  his  debts,  unlefs 
\\\  hi^  power,  and  that  the  cccrt^;^hgre  is  a  fufficient  fund  out  of  the  refl  of  the  perfonal  eftate 


or  the*^  plaintiff's  benefit,  ncjtwit^  to  Hifcharge  them ;  if  fo,  the  legatees'  right  under  the  will  is 
and  for  diis  purpcfc  cited  Ac  o^^'prcferved  to  them. 

#    Y  21   1741  (O*  '   '  ^^'  Attorney  General  for  Ann  Helena  Troughton^  the  daugh— 

C    pe  Ward  baring  a  Y^    l^^^i  ftated  it,  that  (he  had  no  other  provifion  but  this  appointment, 

^  1       o  thoufand  pounds  by  ^>?5'  that  the  fum  of  three  hundred  pounds  upon  the  face  of  the  arti— 

c(\  rldicdin  Jcbttotkp'^ii^'^'  cles  ought  to  be  confidered  as  a  provifibn  for  a  younger  child, 

{liters,  ana      ^^^^^  tbatapp*^ >nd  fo  intended  by  all  the  contrading  parties. 

qucltion  wa  ,  ^^^j^f^flioti  ^\i^'  That  the  father's  appointment  does  not  alter  the  cafe,  for  if  he 
Aitotsftom  na    c     ^     ^^j^^^  .^  default  of  that  it  would  have  gone  to  the 

s,  as  partot  ^^^  V-  -^p  thisoc5i<if];daughter,  and  therefore  cannot  properly  be  faid  to  be  his  affcts. 


Lord  ChancelloRi 


crfonal  eftate  ^  ^^^qi^^'  The  plaintiff  has  a  plain  equity  to  come  into  this  court  to 
il  power  given  ^[ 'Viij-poLntife^'bave  the  mortgage  and  bond  to  Sarah  Runnington  difincumbered 
and  purpofcs,  as  w  w^  j^^j^ai^  (^^"Dut  of  the  father's  affets  both  real  and  perfonal,  and  likewife  out 
ftaie,  and  gives  *^^°l  ,  j|j^  cAr^^i  the  three  hundred  pounds,  fo  far  as  it  can  be  confidered  part  o£ 
t  to  his  debts;  and  decree  ^^  marriage  agreement. 

j^  ^f  it.  r   j^^;,  ii ''    With  regard  to  the  fifty  pounds  bond,  it  appears  the  fon  was 

\  Ijtewife  cited  'Jori^^'  re  u  »-   ^       ^^^^  ^  furety  for  his  father,  for  he  had  the  whole  money,  and 
•  -.jjikf5^;therefore  the  fon  ihtitled'to  be  reimburfed  out  of  his  father's 
'■'^L/vrofthefamc^^^^^^^f^^ 
n    the  30th  of  A'^^''^^'        ,     The  queflion  is /ry?,  Whether  the  mortgagee  Is  intitled  to 

krcDonor^- 


.  ,;j^te«^teck  the  fifty  pounds  bond  to  the  mortgage. 
f;.;f/^teff  charge    'g^^'^'^'    If  a  mortgagor  after  making  a  mortgage 
-thch"^}^^"     c ]j;i(,i^'f^ong2LgcQ  upon  bond,  and   the  mortgaged  premifles 


after  making  a  mortgage  borrows  money  of  a 
iond,  and   the  mortgaged  premifles    defcend 
ann »" "-'  K  any  if^P^^  ^"  ^^^^  ^^  ^^^>  o^   come  to  a   volunteer,  the  court   will 

marriage*    ^^^^  ^^^^^  jj^^ft  bj    1      ^q^  fuffcr  them  to  redeem  the  mortgage  without  paying  the  bond, 
orperlonc*^  jj^jjj,(.ottoiicf  ^^jj^^fj;^  it  would  occafion  a  circuUy^  by  putting  the  obligee  to  fue 

for  ^'^"^^^    .,j  fl  power  f«>^^   i^inii^ifor  it  out  of  the  fame  eftate,  which  are  aflets  in  the  hands  of  the 
he  ^'^^'I'^'S  be  H  r  /^^*^5r  or  volunteer  (i). 
which  fnc  "[.^^l^j^uycufo)""  •'         But  where  a  perfon  claims  the  equity  of  redemption   as  a 
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for  a  valuable  confideration,    without  notice  of  the 

i"     ^etat'ion,  without  notice  of  a  mortgage,  the  mortgagee  cannot  tack  hij  bond  to  it,  and  can^oni*  ^"^* 
Wt  of  the  general  aiTeU  of  tht  mortgagor.  ^^  '*»'ve  1% 

^i)  Powhv.  C^ct,  ante  556. 
Q-q  ^  ,  mo 


^tgage# 


* 
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TtovcRToM    mortgage,  the  mortgagee  cannot  tack  his  bond,  becaufc  In  fad 
TKooaHTON.    *  cafe  the  eftate  would  not  be  liable  td  the  bond  debt,  aad  dwt. 
fore  is  intitled  to  have  it  only  out  of  the  general  aflets  ot  the  Ei- 
ther (i). 

The  next  queftion  is,  how  far  the  three  hundred  pounds  ibt 
is  charged  by  a  disjundVive  charge  on  the  copyhold  eftate  is  lia- 
ble  to  indemnify  the  plaintiff  again  (I  this  mortgage. 

I  am  of  opinion  the  plaintiif  is  intitled  (if  the  real  andpctfod 
aflets  of  the  f.uhcr  are  not  fuilicient)  to  be  reimburfed  the  retidae 
out  of  the  three  hundred  pounds. 

In  confideration  of  the  a^jrennent  the  father  had  entered  iiffl 
upon  the  marriage  of  his  fon,  tiie  fon  binds  himfelf  to  rcconw 
the  copyhold  eftate  to  the  ufe  of  fuch  pcrfons,  and  for  foci 
eftates,  a$  the  father  (liould  by  deed  or  will  appoint,  or  topj» 
three  hundred  pounds;  an  J  in  defutdt  of  fuch  appoint  me  Jtt  i:  ja* 
render  fuch  part  of  the  copyhold  prrtnjjfcs  to  Ann  Helena  Troughioj 
infecy  or  to  pay  her  three  hundrtd  pcund^ . 

This  was  part  of  the  confideraiion,  wMih  was  to  more  f;» 
the  fon,  in  return  for  the  conveyance  from  the  father  of  h 
freehold  eftate,  farr.  and  his  covemmt  th.it  all  the  premitTcs  c^ 
prifed  in  the  articles  were  free  from  incumbrances. 

Then  it  will  come  to  thisqueftion,  whether  the  father,  or  in 
perfon  claiming  from  him,  (hall  take  back  this  part  of  the  c.l:2, 
without  the  fon's  having  the  benefit  of  the  agreement  bcifv-a 
him  and  his  father. 

It  would  be  contrary  to  all  rules,  for  each  perfon  where  tLrt 
is  an  agreement  muft  perform  his  part  thereof. 

It  has  been  faid,this  was  to  provide  for  another  child  a  datjls^ 
tcr,  and  therefore  infifted  Ihe  is  to  be  confidered  equallj  sji 
purchafer  with  her  brother,  and  has,  by  the  counfel  for  bs; 
been  put  on  the  fame  footing  as  a  child  intitled  to  a  portioQ  '^^ 
det  a  marriage  fettlement* 

And  to  be  fure,  a  father  and  eldeft  fon  are  not  intitled  to ^; 
feft  younger  childiens'  portions  by  any  incumbrance  they  cfl 
have  brought  on  the  eftate  afterwards. 

But  here  the  father  might  have  direfted  the  three  hunrti 
pounds  to  be  reconveyed  to  his  wife,  or  a  ft  ranger ;  and  b 
making  it  a  provifion  for  his  daughter,  is  a  fecondary  contt' 
ration  only. 

Could  the  wife,  or  a  ftranger,  if  appointed  to  them,  la*5 
taken  this  three  hundred  pounds  without  applying  fo  mucii* 
r  ($5i   1    would  difcharge  the  mortgage  ?  moft  certainly  not ! 

And  though  it  is  true,  diat  in  default  of  appointment  it  wrf* 
go  to  the  daughter,  yet  the  father  might  have  difappointcd  be 
totally,  as  the  whole  was  intirely  at  his  pleafure. 

If  indeed  the  only  condition  of  the  bond  had  been,  thiti 
brother  fliould  convey  part  of  the  copyhold  eftate  to  the  dts* 

(i)  Coleman  v.  fVincby  i  P.  W.  776.  Arcbtr  v.  Snotty  %  Sua.  lio> 


in  the  Time  of  Lord  Chancellor  Hahdwicke.  66i 

AnnHtUyia  Tronghton  his  half  fifter,  or  pay  her  three  hun-     Trouohton 
fiOundS)  fomething  phutiblc  might  have    been  urged   for   Troucmtoh. 

icre  were  but  three  days  difference  in  point  of  time  be- 
1  the  mortgage  and  the  fetilement,  when  the  father  con- 
\  with  the  fon  to  refcrve  to  liimfelf  a  power  of  difpofing  of 
hundred  pounds,  and  conceals  from  his  fon  the  mortgage, 
rufiers   the  incumbrance  to  continue,  and  does  not  redeem 

It  as  this  was  intended  to  be  a  provifion  for  his  daughter, 

eft  of  the  father's  aflets  ought  to  be  firil  applied  in  difcharge 

B  mortgagee's  principal  and  intercft. 

ird  Hariiwickf  thtTchrc  referred  it  to  a  Mafter  to  take  an  ac- 

t  of  what   is  due  to   Sara/j  Runmfigton   for   her  mortgage, 

►n  the  plaintiff's   payment  of  the    principal,  intercft    and 

»  Sarah  is  to  convey  and   alTign  tl;e  mortgaged  premiffes  to 

laintiff. 

cafe  the  plaintiff  fhould  redeem  the  mortgage,  then  the  maf- 

»  to  carry   on  the  account  of  fubfequeut  intereft  for  what 

be  fo  paid  to  the  mortjiija^ce, 

vt  mailer  is  alfo  dircdcd  to  take  an  account  of  what  is  due 

rah  Runn'tngton  for  principal  and  intereft  on  her  bond,  and 

L  her  cofts  fo  far  as  relates  to  the  bond. 

id  on  the  plaintiff's  paying  principal,  intereft  and  cofts  on 

3nd,  the  defendant  i^urah  Runmitgiju  is  to  deliver  it  up  to 

aintiff. 

id  in  cafe  the  plaintiff  ftiall  pay  the  principal,  intereft  and 

5n  the  mortgage,  he  declared  the  plaintiff  ought  to  be  con- 

d  as  a  fpecialty  creditor  on  the  ellatc  of  liis  father,  for  fo 

as  he  (hall  have  paid  for  principal,  intereft  and  cofts  on  the 

;ag€- 

e  Mafter  Is  like  wife  to  take  an  account  of  the  pcrfonal 
of  the  teftator,  Henry  Troughioti^  received  by  Margartt.  his 
trix,  and  fuch  perfonal  eftate  is  to  be  applied  in  paying 
eimburfmg  to  the  plaintiff  what  ftiall  be  fo  paid  by  him  to     [  662  ] 

Runn'tngton  for  principal,  intereft  and  cofts  on  the  bond, 
I  paying  and  reimburfmg  to  the  plaintiff  what  he  ftvall  have 
o  Sarah  Runnington  for  principal,  and  intereft  on  the  mort- 
in  a  courfe  of  adminiftration. 

id  in  cafe  the  perfonal  eftate  of  the  father  ftiall  not  be  fuffi- 
to  fatisfy  and  reimburfe  the  plaintiff  what  ftiall  be  fo  found 
o  him,  for  what  he  ftiall  have  paid  to  Sarah  Runnington  for 
[pal,  intereft  and  cofts  on  the  mortgage,  togctlicr  with  fub- 
nt  intercft  and  cofts  of  the  reconveyance,  then  he  declared 
laintiff  is  intitled  to  have  the  deficiency  made  good  by  re- 
ig  fo  much  out  of  the  funi  of  three  hundred  pounds, 
ntcrcft  after  mentioned, 

td  then  his  Lordftiip  dire£led  the  bond  for  tliree  hundred 
js  to  carry  intereft  at  the  rate  of  four  and  a  half  per  cent. 
fit  months  after  the  teftator's  death,  and  that  this  ftiould 
plied  to  fatisfy  th%  plaintiff' fo  much  as  ftiall  not  be  fatisfied 
Fthc  father's  perfonal  eftate. 

Q^q  3  And; 


66t  CASES  Argued  and  Determmcd 

And  on  the  plaintiff's  paying  the  rcGduc  to  the  defend 
Helena  Troughton^  (he  was  directed  by  Lord  Chancellor  to 
the  bond  and  appointment  to  be  cancelled. 


Cafe  256. 


March  21,  1747.     The  jfttorney  General  at  ihe^ 

relation  of  Robert  Mapletoft^  Batchelor  cf  Arts^  >  PI  *  f 
hern  at  By  field  in  the  County  of  Northampton ,  \ 
and  Scholar  of  Clare- flail  in  Cambridge,  J 


TV-rf.  78  S.C. 
i  ■■•.re    .:c  no 
pipicu  41  words 
rrquircb  in  .1 
doiuuon  to  a 
c.lle^e  10  create 
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£  663  ] 


The  Majler^  Fellows  and  Scholars  of  Clare-Hally 
and  William  Talbot,  ■ 


rp, 


} 


Dei 


c-^^y^ 


^i"^^' 


H  E  cafe  as  ftated  by  the  plaintifPs  bill  was,  Ji 

JL      man  of  Billing  in   the    county  oi  Northofnptcn^ 

by  his  will  in  1615,  diredied   two  thoufand  pounds  t( 

out  by  his  executors,  in  purchaling  one  hundred  pouin 

lands  of  inheritance^  the  rents  of  it  to  be  employed  ; 

tributed  towards  the  maintenance  of  ten  poor  fcholars 

unlverCty  of  Cambridge^  at  or  in  the  houfe  or  collcj 

Clare^Hall,  in  the  univerfity  for  ever  ;  viz.     To  two  j 

.  lowSy  there  to  be  placed  by  my  foundation,  the  fum  ol 

five  pounds  apiece,  and  to  eight  fcholars  the  fum  of  5 1 

my  kinfmen,  if  any  be^  to  be  the  fir  ft  preferred^  and  next 

thofe  that  are  born  within  the  county  of  Northampton,  aii 

'  them^  thofe  that  are  born  within  the  county  of  lAncoln^  that 

fit  for  the  fame  j  the   further  perfecting  thereof  I  Icai 

executors. 

The  executors  in  purfuancc  of  the  will  hid  out  two  t 
pounds  in  the  purchafing  lands  of  inheritance  of  the  y< 
luc  of  one  hundred  pounds  and  upwards,  and  the  thcr 
and  fellows  having  accepted  the  faid  donation  upon  d 
and  conditions  on  which  the  fame  was  given  by  the 
the  executors  thereupon  executed  a  deed  in  1622,  tc 
they  were  parties  of  the  one  part,  and  tlie  maftcrr  and  it 
Gare-Hall  of  the  other ;  and  this  deed  hath  been  ever  C 
execution  thereof  in  \\\c  cuftody  of  the  maftcr  and  felloe 
the  purchafcd  lands  were  thereby  limited  and  fettled 
perpetual  cftabliOiinent  and  endowment  of  two  felio 
and  eight  fcholarfliips,  upon  the  foundation  of  jcLn  I 
the  teftator. 

From  the  year  1622  to  I72(V,  the  maPier  and  fello 
Clare'Hnl!  purfucd  the  intent  and  meaning  of  the  founi 
without  deviating  in  one  finglc  iiiftance  i  for  during  tl 
hundred  years,  every  pcrfon  elected  into  the  faid  fcllowfli 
fchol.irfhips  was  citlicr  of  the  tcftator*  blood  or  kindred, or  1) 
the  counties  of  l\:rthampton  or  LincoUu 

The  firft  fellow  chofen  in  the  college  contrary  io  t^ 
was  in  1726,  and  there  has  been  the  fame  innova[ion  from 
time  for  the  lalt  twenty  years  in  every  fu!jf  :qucnt  cicflion* 


in  tlic  Time  of  Lord  CKancellbr  Hardwicki.    '  66^ 

truis  Nea!^  a  fellow  upon  Mr.  Freeman's  foundation,  in  Attorney 
refigncd  his  fcllowfhlp,  whereupon  the  relator,  then  a  "aWot/* 
lor  of  arts,  and  born  at  Byefield  in  NorthiwiptofiJIjire^  of- 
limfelf  a  candidate,  and  thou;^h  there  was  no  othsr  can- 
of  John  Freeman^  the  founder's  kindred,  or  of  any  per- 
)rn  in  N^^rthamptcfi/Jjirey  or  lAncolnJIjirey  in  which  cafe 
ator,  by  virtue  of  the  propriety  of  the  foundation,  was 
I  to  be  elcdled  into  the  faid  feliowflup  without  the  ad- 
i  of  any  competitors,  not  qualified  as  aforefaid,  yet  the 
and  fellows  put  the  defendant  William  Talhot^  a  pcrfon 
atcd  to  the  founder,  and  born  in  the  county  of  Bedfcrd 
)mination  and  competition  for  the  fcllowfhip,  and  he  was 
he  19th  of  April  174/I,  eJcdted  into  the  faid  fcllowlliip  by 
iflcrand  fellows. 

•  piainiiiT  infills  that  the  clciTlion  of  the  defendant  Wil* 
'iilht  into  the  vacant  fcllowfhip  of  the  teftator /'V^/';««//s 
iiion,  being  made  in  direcl  contradiftion  to  the  exprefs 
of  the  donation,  is  as  fuch  i/^o  faFlo  a  null  and  void 
n,  and  the  relator  havin;j  been  the  only  comp'jtitor  for 
ne,  who  was  duly  qUaUfied  according  to  the  intent  of  the 
ir,  and  no  objedion  of  unfitnefs  imputed  to  him,  the  va-  [  664  j 
iHowfliip  ought  to  have  been  conferred  upon  the  relator, 
Tcly  in  preference  to,  but  in  excluGon  to  the  defendant 
who  never  was  qualified  to  be  a  competitor  for  the 

\  therefore  has  brought  his  bill,  that  the  propilety  of  tlie 
lundation  of  two  fellowfliips,  and  eight  fcholarfhips,  pur- 
to  the  will  of  John  Fnumany  may  be  aflerted  and  efta- 
l  by  the  decree  of  this  court,  and  that  the  fcllowfliips  and 
rlhips  may,  according  to  the  true  intent  and  meaning 
founder,  be  declared  to  have  been  abfolutely  appropriated 
d  belong  in  the  firft  place  to  the  teftator's  kinfmen  (if 
ere  be),  and  next  to  them,  to  thofc  that  are  born  within 
unty  of  Northampton-^  and  next  to  them,  thofe  that  are  born 
the  county  oi  Lincoln  ^  and  (hall  be  fit  for  the  fame;  and 
ic  election  of  the  defendant  JVilliam  Talbot  into  the  fcllow- 
icant  by  the  refignation  of  Thomas  Neal  may  be  fuperfeded, 
t  afide,  and  the  relator  forthwith  admitted  to  and  inflated 
fame  ;  and  that  the  defendant  William  Talbot  way  come  to 
:unt  ivlihy  and  maheftill  and  adequate fatisf action  to  the  relator 
profits^  emoluments  and  advantage  ivhich  might  have  been 
^y  Limy  by  virtue  of  the  faid  fclloivjhipy  during  his  pcjfejfion  and 
ent  of  the  fame  ^ 

:  defendant  WUlixim  Tdhoty  cs  to  fo  much  of  the  inform- 
is  fceks  any  relief  in  all  the  feveral  matters  therein  men- 
,  pleads,  that  Edivard  the  Third,  in  the  20th  year  of 
ign,  by  letters  patent  under  the  great  fcal,  granted  licence 
Ziibeth  de  BurgOy  then  Lady  de  Clarey  to  found  and  endow 
•llegc  or  hall  called  Clare- Hall y  in  the  univerfity  of  Gz/w- 
>  for  the  perpetual  maintcnan,ce  and  fubfiflcnce  of  a  mafter, 
Qjl  4  divers 
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Attoikit  divers  fellows,  and  fcliolars  in  the  faid  college  or  hall,  who flicaU 
Taiiot/'    ^PP^y  themfclves  to  the  ftudy  of  learning. 

That  Elizabeth  de  Burgo  Lady  Clare  dii^  in  piirfiianceofd)e 
licence,  found  Clare-Hall  accordingly ;  and  they  were  by  £/- 
ivard  the  Third's  letters  patents  incorporated  by  the  nameofthc 
Mafer^  Fellonvs  and  Scholars  of  C/are-HalL 

That  the  foundrcfs  of  Clare-^Hall^  for  the  better  regulating  the 
mafter,  fellows  and  fcholars^  did  make  divers  ftatutcs  and  ordi- 
nances to  be  perpetually  obfenred  \  and  among  the  ftatutes  there 
is  one  de  amoiione  magiftri^  which  fays,  *'  Si  magtfter  diftjcdomu 
<<  fiicrit  convi£lus  legitime  fuper  crimine  homicidii  adultcrii,  3cc. 
<^  vel  ip  ipfius  cura  &  regimine  negligenter  &  dolofe  fit  rerlates, 
'<  &c.  a  fuo  magifterio  fit  merito  amovcndus,  et  cancellariois 
•*  (cujus  jurifdiftioni  vifitationi  correftioni  &  punitioai  in 
^  omnibus  prsedidum  magiftrum  qui  pro  tempore  fok 
r  66c  1  **  fubjaceri)  volumus  aut  przdidti  cancellarii  locum  tenci« 
.1  5  J  «c  xcniy  provifo  tamen  fcmper  quod  duo  do£tores  vel  magiftra 
*^  a  di£ta  univerfitate  ad  hoc  eligi  volumus  et  etiam  affignan 
**  di£bo  cancellario  vel  ejus  locum  tenenti  aflldeant  in  oosi 
<*  proccflu  contra  magiftrum  diclse  domus,  ad  ipfius  amotioonB 
*<  ex  di£kis  caufis,  vel  earum  aliqua  faciendam  habita  priix 
<^  fuper  caufa  aut  caufis  amotionis  hujufmodi  coram  codca 
'^•cancellario  aut  ipfius  locum  tenente  et  diflis  docloribus  act 
*'  do£lorc  et  magiftro  vel  magiftris  cognition!  fententialitcr  a 
**  definitive  etfummarie  et  de  piano  Jine  figura  judicii  et  etiam ^ 
*^  fcriptis  cum  et  de  conltlio  et  ajfenfu  diElorum  magi/lrorum  et  k- 
•'  torum  a  fuo  magijlerio  volumus  amoveri  nullo  cidcm  magiilw 
**  fie  amoto  appellationis  vel  alio  juris  communis  vel  fpcciafis 
**  remedio  contra  hujufmodi  amotionis  fcntcntiam  quo  tdooh 
**  libet  valituro  Quod  fi  magifler  a  fuo  magiderio  fie  amona 
*'  ab  hujufmodi  amotionis  fuse  fententia  ad  quemcunq;  ]^'^ 
•*  ccm  qualitercunqj  appcllarc  vel  aliud  quodcunq;  remcdicc 
"  juris  communis  vel  fpecialis  exercerc  vel  facere  cierccri  ac 
**  quicquam  aliud  facere  prefumpfcrit,  &c.  volumus  &  ftai*- 
"  mus  ut  rata  et  irrevocabili  manente  fententia  fupradifta  i 
•*  ftatu  quern  prius  habuit  in  domo  prxdi£la  et  omni  coromoi 
**  quod  in  ea  et  ex  ea  fuerat  pcrcepturus  penitusjit  privaius** 

That  amongft  the  faid  ftatutes  there  is  another  intiiled  ft 
pofcfiate  magijlri  in  focios^  C^r.  which  fays,  "  Item  focios,  ^^' 
*•  cipuloSy  et  miniftros,  diflse  *domus  ipfius  magillro  inice- 
'^  diate  volumus  cffe  fubjeSos,  adeo  quod  ipfe  pofljt  &  dcbc:t 
**  pro  fuis  exceflTibus  corripcre  &  corrigcre,  ac  etiam  fi  fuoru3 
**  exceffuum  qualitas  hoc  rxegerit,  a  difta  domo  etipfmsi^^ 
**  cictaie  ac  commodo  quocunq;  exinde  compctente  ci»to 
*^  fummarie  et  de  piano  ahfq\  Jlrepitu^et  Jigura  judicii Jinejcnp 
**  amovere  penitus  et  privare. 

"  bi  autum  magifter  modum  in  prxmidis  exccdat  aul  ^l^^ 
**  de  diftis  fociis  in  pracmi^s  vel  aliquo  eorundem  gravaoKn 
•^  inferat  aliquale,  licere  volumus  hujufmodi  gravato  ad  aa«^' 
**  cntiam  didi  cancellarii,  five  procancellarii  folummodo  ap- 
**  pcJlare,  Uc" 
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hat  amongft  the  faid  ftatutes,  there  is  another  intitlcd,  De  Atto«ki» 
one  fiatutGrum^  which  fays,  "  Item  Tolumus  quod  didus  ^*taliot'' 
nccl:rius  maglftrum  et  omnes  focios  et  fingulos  domus 
lediclx  annis  fiiigulis  (i  opus  fueric  potcrit  vifitare,  et  fi 
is  inter  eos  repcrerit  corrigendum  illud  cum  afTenfu  duo- 
n  doftorum  vel  magillrorum  prout  in  confimilibus  fupc- 
iseft  exprefTum  debite  juxta  juris  et  nodrorum  (tatutorum^ 
:.  exigenti.im  corrigat  et  puniat/* 

bat  amongfl  the  flaturcs  which  are  in  titled,  ReguU  de  Clare ^ 
:  is  one  intitlcd,  De  modo  divina  officia  celebrandi^  which  fays, 
quid  poft  mortem  nodram  de  di£tis  noftris  (latutis,  &c. 
bium  et  emerferit  vel  obfcurum  quod  per  magiftrum  et 
:ios  di£lx  domus  vel  majorem  et  faniorem  partem  eorum 
queat  concorditer  terminari  volumus  quod  per  diftos  ma- 
Irum  et  focios  canccllario  dictx  univerfitatis  vel  ipfius  [  666  J 
;um  tenenti  abfq;  mora:  difpendio  plenarie  referatur  ut 
e  concellarius  aut  ejus  locum  tenens  una  cumet  de  confilio 
confenAi  duorum  do£^orum  ^^fi  fuerint)  alioqui  duorum  bac- 
aureorum,  &c«  hujufmodi  dubium  vel  obfcurum  interpre- 
ur  et  declaret,  &c. 

Per  ea  vero  quae  nobis  dum   in  hac  vita  fuerimus  fupra 
rimus  refervanda  noftris  haeredibus  poft  noftrum  dcccfllim, 
aliquod  quantumcunq;  eis  vel  eorum  aliquo  u(i  fuerimus 
]uiri  nolumus  ullo  modo.'' 

le  defendant  avers  that  the  faid  ftatutes  are  all  which  any 
relate  to  the  conftitution  of  a  vifitor  of  Clarc^hall^  nor  is 
in  any  deed  or  writing,  any  thing  which  relates  to  the 
intment  of  a  vifitor  of  Qare-haliy  fave  as  aforefaid,  and 
s  that  the  chancellors  for  the  time  being  of  the  faid  uni- 
y,  have  been  ever  fince  the  vifitors  of  the  faid  hall,  and 
he  chancellor  for  the  time  being,  his  deputy  or  vice-chan- 
',  hath  (with  the  advice  and  conftnt  of  two  doftors,  if 
uch  there  be,  or  otherwife  of  two  matters  of  arts,  one  a 
it,  and  the  other  a  non-regent  mafter)  heard,  adjudged 
letermined,  and  of  right  ought  to  hear,  adjudge  and  de- 
n^  all  difputes,  complaints  and  controverfies  concerning  the 
on  and  admiflion  of  any  perfon  into  the  place  of  one 
:  fellows  or  fcholars  of  the  faid  college,  and  ihat  fuch  con- 
rfics,  faTf.  have  not  bzcn^  and  ought  not  to  be  heard,  adjudg- 
determined  before  any  other  court,  or  judicature,  or  in  any 
manner  whatfoever. 

at  at  the  time  of  the  clcftion  of  the  defendant,  the  Duke 
merfet  was,  and  yet  is  the  chancellor,  and  vifitor  of  Clare^ 
and  that  the  relator  Robert  Mapletcft^  hath  not  appealed  to 
id  chancellor  as  vifitor  of  the  college,  or  hall,  to  hear  and 
nine  the  right  of  election,  as  he  might,  and  ouglit  to  have 

lat  the  faid  chancellor  Iiath  power  and  authority  to  com- 
e  defendant  to  make  a  full  anfwcr  upon  oath,  to  all  fuch 
re  as  (hall  be  complained  of  againft  him,  touching  the 
an  of  fellows  into  the  faid  college  or  hall,  and  alio  to 
e  a  production  of  all  (latutc  books,  l^c.  relating  to  any 

con- 


rcfervc3  a  power  to  herfdf  during  lift  to  conil 
tutes,  and  afterwards  that  the  ChancelLr  fliall 
of  conftruing  tlic  ilatutes,  if  any  iloubt  arifes, 
it  refted  ihcrc,  would  give  him  the  whole  vi 
but  it  requires  him  furth.er  to  vifjt  the  mailer,  ai 
lar  the  fellows  of  the  college  once  a  year. 

It  appears  too,  that  upon  an  appeal  to  the 
has  adjudged  accordingly,  and  tliat  he  has  a 
all  books  and  papers  to  be  laid  before  him, 
liftance  of  this  court,  and  your  Lordfliip  in  1 
as  a  vifuor,  has  ordered  it  to  be  done  in  the 
manner. 

There   are  very  few  fouridations  in  either 
have  not  had  ingraftments    upon    them,  and  " 
new  felJowfhips,    that   fellow,    from    the    mon 
graftmenr,  mull   be   fubjed   to  all  the  ilatutcs 
I'oundiition. 

Here  tlic  I'clator  claims  to  be  a  fellow,  and 
WuVj  be  chofen  maftcr,  fo  that  he  is  not  to  be 
difiincl  from  other  fellowflups. 

'I'hougii  a  vifitor  Ihould  do  him  injtiflicc  by 
mi  nation  without  appeal,  yet  it  is  bctttr  to  fi 
convenience,  than  kt  oudiions  of  learxiing  b^  dt 
fcr'tpUs  flu  e\tnifu'i. 

In  the  cafe  before  your  Lordfiiip,  abcut  four  \ 
tliL*  foundation  oi  iniliitn  of  Di.rha?::^  of  new 
vay  of  ii^gr.iftmcnt  upon  Univerfity  college,  as 
ciL'iy  of  loyal  founilaiicn,  your  Lordfliip,  upoi 
rained  it  as  a  v  ill  tor  in  n  fiimniury  w-iy,  and  wo 
to  f  o  on  in  the  couife  of  thai  it  v  caufc?,  as  it  v 
buii  ccrikqiicnc,  by  o[:er.inq;  a  door  ti>  the  cou 
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I  Doftor  Bifitley's  cafe  ( i ),  upon  t'le  conftruftion  of  the  fta-  Attoiniy 
\  of  Trinity  college,  Lord  Raymond  l^ld,  the  vifiior  had  a  ^j^tioi/* 
diftion ,  over  the  members  ot  that  fociety,  even  to  expul- 
•,  and  that  notwithftanding  there  were  no  exprefs  words  ap- 
ling  a  vifitor,  yet  this  was  implied  from  his  power. 
1  the  cafe  o(  The  King  againll  The  IFar den  of  All- Souls  Col' 
in  Oxford^  Sir  Thomas  Jones  174,  on  a  mandamus  to  admit 
fe  a  fellow,  he  returned  the  charter  of  foundation ;  and  that 
archbifhops  for  the  time  being  were  perpetual  vifitors  of 
faid  college  -,  and  that  Ayloffe  had  not  appealed  to  the  arch- 
3p,  as  {ds  jure  potuit  &  dibuit)  and  demanded  judgment, 
ther  he  Hiould  be  compelled  to  make  any  other  anfwcr ; 
though  it  was  ohjefted,  that  no  power  is  given  to  any 
)r,  on  a  matter  of  admiflion,  or  refufal,  though  it  be  done 
ifc  of  correction  or  removal,  it  was  anfwcred,  that  the 
er  of  corredion  and  removal  being  a  very  great  power, 
other  is  incidentally  given;  and  that  the  conftitution  of 
vifitor  eo  nomine^  gave  a  powerj  and  the  quedion  here 
g,  whether  the  return  is  good,  or  the  court  may  proceed 
ler  ?  It  was  refolved,  the  return  is  good,  for  by  the  ap- 
tmcnt  of  vifitors,  they  are  made  fole  judges,  without  ap- 
;  and  that  Lord  Hale  faid,  in  the  cafe  of  Dodor  Rotcris, 
i  mandamus  to  be  reftored  to  the  place  of  a  fellow  in  jfe/us 
le  in  Oxford^  that  there  was  no  remedy  againll  the  judgment 
ic  vifitor,  though  unjuft,  or  though  he  rcfufe  to  accept  an 
ial. 

If.  Wilhraham  of  the  fame  fide. 

lOthing  is  more  eitablifhed  in  courts  of  hw,  than  that  they 
not  proceed  on  a  ma'ndamus  to  reftore  a  fellow,  upon  a  re- 
i  made,  that  there  is  a  vifitor, 

1  the  cafe  oi  Philips  ytxins  Berry  (2),  I  Ld.  Raymond  5.  Lord 
jf  Jufticc  Holt  faid,  "That  a  corporation  conllituted  for 
private  charity,  is  intirely  private,  and  wholly  fubjcft  to 
e  rules,  laws,  (iatutes  and  ordinances  which  the  founder 
'dains,  and  to  the  vifitor  whom  he  appoints,  and  no  others ; 
id  that  the  office  of  vifitor  is  to  hear  appeals  of  courfe,  and 
om  him,  and  him  only,  the  party  grieved  ou;>ht  to  have 
idrefs ;  and  in  him  the  founder  hath  rcpofcd  {o  in  tire  con- 
dencc,  that  he  will  adminiiler  juilice  impartially,  that  his 
^terminations  arc  final,  and  examinable  in  no  oiher  court 
hatfoever." 

Then  the  qucflion  will  be,  Whether  tJiefe  ingrafted  fellow-     [  669  ] 
s  (hall  be  governed  by  the  fame  ftatutcs  and  laws  with  the 
;inal  fellowfhips. 

Dne  of  the  ingrafted  fellows  is  now  a  Mafter  of  the  college, 
yet  the  plaintiff  would  have  ihcm  governed  by  dilFerent 
s;  this  is  abfurd,  becaufe  there  mud  be  then  two  laws,  and 
"ubjeft  to  the  (latutes  in  common  afts,  preaching;,  doing 
Tcifc,  Vc.  why  not  equally  fubjc£l  to  the  vifitatorial 
prcr?  ' 

(i)  I   Sua,  557.  (2)  2  Term  Rep.  34.6.  S.  C. 

Tlic 
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ATTotjf«r         The  fellowfhipsj  one  with   another,  in  the  unxverfities,  arc 

^Taliot/*    ^^^  ^^  SJ^^^  value,  perhaps  not  above  24  /-   or  25  /.  a  year,  and 

therefore,  if  liable  to  be  brought  before  courts  of  juftice  in  JT^- 

fnififter-Hally  thejr  had  better  fit  down  contented  with  any  gricv^ 

ance  than  defend  themfclvcs. 

The  plain tiiF  fays,  he  hath  a  riglt  to  be  chcfcn^  exclulivc  of  all 
other  perfons,  which  is  putting  it  upon  a  footing  like  a  emit 
J^l'tre  for  a  bifhop. 

In  common  fenfe,  a  right  to  he  chofen^  does  in  itfclf  imply  a 
competition. 

A  plea  of  a  viGtor  never  came  before  the  court  till  now,  and 
is  a  jurifdidlion  in  a  fummary  way  unappe liable,  und  if  not  al- 
lowed, would  introduce  a  great  mifchief  to  both  Univcrliiles, 
and  therefore  hoped  this  is  a  good  plea. 
Mr.  Attorney  General  for  the  plaintiff. 
The  defendant  is  not  a  founder's  ktnfman,  nor  within  the  cobii- 
ty  of  Lincoln  or  Northampton. 

I  will  not  difpute,  that  where  a  viCtor  is  clearly  appointci 
by  ftatutes,  this  court  will  not  interppfe,  but  do  infift,  in  the 
prefent  cafe,  here  is  no  general  vifitatorial  power. 

Firft,  As  to  the  removal  of  the  Mailer,  it  is  plain  from  tk 
general  tenor  of  the  ftatutes  it  is  not  a  general  vifitatorial  power, 
but  given  to  the  Chancellor  and  two  Do£lors  to  amove  him,  and 
not  to  determine  as  to  the  choice  whether  duly  appointed,  and 
therefore  meant  only  to  fubjed  him  to  fuch  cenlure  as  he  might 
defervc  for  his  bad  conduA. 

The  annual  vifitation  intended  to  go  no  further  than  to  any 
of  the  crimes  the  parties  might  have  been  found  guilty  cf,  and 
amounts  to  this,  that  the  Chancellor  of  the  univcrnty  (ti^ 
vifit  twice  a  year,  and  punifti  for  thofc  particular  crimes, 
and  fliall  not  hurt  the  power  of  the  Mafter,  as  to  any  lutB;( 
acl. 
r  670  3  The  rules  of  the  ftatutes  do  irot  extend  further  than  the  cor- 

porate body  extend,  and  therefore  no  perfon  who  is  not  of  itit 
corporate  body  can  be  fubjeft  to  thefc  particular  rules. 

The   prefent    foundation  depends  on   a   particular  will,  and 
'         the  laws  and  rules  of  the  teftator  arc  the  mcafurc  by  which  in* 
to  be  governed. 

Mr.  Solicitor  General  fays,  there  are  few  colleges  widicut 
new  ingraftmcnts,  but  unlcfs  thofe  ingraftmcnts  are  by  appip? 
to  the  crown  incorporated  into  a  particular  body,  they  are  mi 
to  beconfidercd  as  a  part  of  the  body;  and  therefore  1  i^^cz^^'^ 
my  own  knowledge,  thar  there  have  been  frequent  applications 
to  the  crown  for  fuch  an  incorporation. 

Itisnotfaid  by  the  will  of  Mr.  Freeman^  that  his  fcHowili? 
(hould  be  fubjeft  to  the  laws  of  lady  //«?  Clare. 

In  the  cafe  mentioned  of  Univerfiiy  college,  it  was  determine" 
the  petitioner  ouj;ht  to  have  been  chofen  as  the  only  (jualiW 
perfon,  ^hough  his  competitor  had  the  majority  of  voices ;  ^^ 
parties  there  agreed  the  crown  was  vifitor,  and  therefore  tlii' 
point  was  not  debnted,  how  far  a  m-w  ingr-rifrmcnt  is  fubjecH^ 
the  fuuc  vifitatorial  power  wi.ii  l:ic    ri^iual  f«^ii.Klcition,  loi'^*; 
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uft  depend  on  a  different  rule,  and  be  conftrued  in  a  different     ATTotKtT 

^^  Genkral  t. 

Vs  to  the  argument  of  inconvenience,  there  is  a  much 
Iter  on  the  other  fide;  is  it  none,  that  there  {hould  be  an 
itrary  final  determination,  and  fubje£t  to  no  appeal  what^ 
ver  ? 

Mr.  Brown  of  the  fame  fide. 

This  is  a  particular  foundation,  and  for  loo  years  together 
.  Freeman^s  direftion  for  the  government  of  thefe  new 
ftions  were  followed,  and  afterwards  there  was  an  endea-  ' 
ir  to  incorporate  them  into  the  old  fellowfhips,  but  no- 
ig  has  been  (hewn  that  thefe  fellowfliips  have  any  more  con- 
ation  with  Clare-hally  than    with  the  fellowfliips  of  another 

t"^^^-  ....  ^ 

t  is  not  averred  there  is  any  vlfitatorial  power  with  regard  to 

Stions,  but  only  with  refpedl  to    the  conduA  of  the  fellows, 

ere  they  arc  guilty  of  crimes  to  be  corrcfted  by  the  Matter, 

i  by  appeal  from  him  to  the  vifitor. 

They  rely  on  the  claufes  in  \\\tj}atute  de  leElione Jlatutorum. 

A  vifitor  may  be  appointed  with  a  partial  power  by  a  founder, 

1  yet  not  have  a  general  vifitatorial  power,  that  he  (hould  cor--       [  ^7 '  1 

ere^  punirey  that  is  in  the  particular  inftances  before  men- 

ned,  and  therefore  infilled  this  is  merely  confined  to  fuch  par- 

ular  power. 

But  whatever  may  be  the  conftruflion  of  the  vifitatorial  power 

th  regard  to  the  original  foundation,  the  qucttion  is,  Whether 

ought  to  be  extended  to  this  particular  cafe. 

Mr.  Freeman  might  have  made  the  Chancellor  vifitor  equally 

in  tlie  original   foundation  ;    he  has  not  done   it  in  exprefs 

Tds  -,  can  it  be  faid  then  there  is  any  iiecefiTary  implication  the 

ancellor  was  to  be  a  vifitor  here  ?  I  know  of  no  inftance 

tere  it  has  been  determined  a  perfon  is  vifitor  by  implication 

Mr.  Freeman  by  his  will  makes  them  no  more  than  bare 
ftees  to  eleft  fuch  perfons  as  he  dire£ted  fliould  be  eledable, 
i  while  refident  they  were  to  be  under  the  government  of  the 
lege,  but  there  is  no  right  to  chufc  fellows  unlefs  they  come 
be  commorant  there. 

The  plea  (hould  have  averred  this  was  one  of  the  fellow(hip$ 
that  college,  and  there  is  no  allegation  that  the  plaintiff  was 
Fellow  of  that  college  j  Mr.  Freeman  himfclf  does  not  call 
-m  Fellows  of  that  college,  but  Fellows  of  his  focicty. 
There  is  an  inftance  in  the  very  fame  college,  reported  m 
J^od.  42 1 .  Mr.  Jenningis  cafe  of  Clare-hall :  The  counfel 
^cd  upon  a  return  to  a  mandamus  to  the  Matter  and  Fellows 
Ciare^iall  to  rettore  Jennings  to  his  fellowfhip  on  Mr. 
'^iim's  foundation.  They  return  their  feveral  ttatutes,  isfc. 
^  that  by  one  of  them  the  Chancellor  is  nominated  to  be  their  * 

^tor,  and  therefore  the  Matter  is  not  obliged  to  admit  Mr. 
^ningj  to  his  fcllow(hip,  there  being  a  vifitor.     , 

The 
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6;  1  CASES  Argued  and  Determined 

ATToivir  The  counfel,  who  argued  the  return  was  infufficicnt,  faidf 
^Talwt/'  ^^^  ftatutes  of  lady  de  Clare^  who  puts  the  Maftcr  and  Felkvs 
founded  by  her  under  the  power  of  the  Chancellor,  docs  not 
fubjeft  thofe  fellowfhips  which  were  founded  afterwards  to  his 
power ;  and  therefore  fincc  there  is  no  other  remedy,  prayed  a 
peremptory  mandamus. 

E  contra  it  was  faid,  whether  Mr.  Jennings  be  or  be  not 
duly  eleftcd,  the  examination  of  it  docs  not  belong  to  this  coun, 
but  to  another  jurisdiction  ;  and  here  being  a  vifitor  appointed 
by  the  ftatutes,  this  court  will  not  interpofc. 

The  point  was  not  abfolutely  determined  ;  but  the  Chief  Juf- 
tice  faid,  How  can  they  bring  in  ftrangers,  and  make  them  fub- 
jc£l  to  the  reftriftions  impofcd  by  the  founder  ?  Though  there 
be  a  vifitor  for  the  fellows  founded  by  lady  Clarey  yet  wbctbcr 
this  vifitor  (hall  be  extended  to  the  new  Fellows,  is  the  queftion; 
and  whether  there  muft  not  be  a  new  incorporation  of  the  fecond 
fellowfliip  founded  by  Dichins. 

This  is  not  a  new  doubt  then,  but  arofe  upon  this  very  cik 
of  Clare-hall^  and  therefore  it  is  too  hard  to  determine  in  i 
fummary  way;  that  it  is  in  the  Chancellor  as  vifitor  when 
there  has  never  been  any  incorporation  of  thefe  fellows,  aai 
that  this  is  not  confequeatly  fuch  a  property  as  is  within  the 
general  vifitatorial  power,  fuppofing  there  is  fuch  a  poii'cr. 

The  plaintiff's  counfel  read  the  charge  in  the  bill,  to  flicw 
that  for  I  CO  years  together,  from  the  firft  foundation  of  Mr. 
Freeman^  the  Mafler  and  Fellows  of  Clare- hall  inviolably  ob- 
ferved  the  rules  of  Mr.  Freeman  the  founder  of  the  new  fellow- 
fliips. 

Another  charge  wns  read  to  fliew,  that  the  Matters  and 
Fellows  of  this  college  did  not  attempt  till  a  long  courfe  of  years 
to  incorporate  thefe  new  fellows  as  part  of  the  college,  but  alwyJ 
confidercd  them  as  diftin£l. 

Mr.  Torhe  of  the  fame  fide. 

A  charitable  foundation  is  not  to  be  governed  by  tJic  rules  o: 
another  foundation,  unlefs  fome  reference  is  made  by  the  foun- 
der to  thofc  rules  :  when  y^r/7,  fubjedi  to  the  rules  of  the  founder 
of  Clare^hail ;  but  this  is  is  a  queftion  previous  to  their  elecliooi 
and  therefore  ftands  upon  another  ground. 

If  the  relator  had  gone  before  the  vifitor,  there  is  a  great  doubt 
whether  the  vifitor  would  have  admitted  of  the  appeal  to  him  in 
this  cafe,  becaufe  if  a  vifitor  admits  of  an  appeal  where  he  has 
,  no  right  to  determine  it,  he  is  liable  to  an  a£lion,  and  fo  laid 
down  in  the  cafe  of  Philips  verfus  Bury\  2  Lutiv*  1 565.  "  Where 
**  a  founder  bf  an  eleemofynary  foundation  appoints  a  vifitor, 
**  and  limits  his  jurifdiftion  by  rules  and  ftatutes,  if  the  viftor 
**  in  any  fentcnce  exceeds  thofc  rules,  an  a£^ion  lies  again*! 
"  him  ;  but  it  is  otherwifc  where  he  miftakes  in  a  thing  wiri'^ 
**  his  power,  though  in  this  cafe  there  be  not  any  appeal  over. 

Lord  Chancellor, 

I  have  received  fatisfaftion  enough  at  prefcnt  to  detcnruic 
this  plea,  but  not  to  make  a  final  determination,  for  the  relator 
is  not  precluded  from  entering  into  proof  to  falfify  the  plea. 
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t  IS  a  cafe  of  great  confequence  to  the  eoileges  in  the  Uni-  Attoinet 
Rties,  who  have  had  many  litigations  about  the  powers  and  TAtBOT.^* 
Its  of'vifitors,  and  how  far  the  courts  of  juftice  h^ve  a  ju- 
ifiion  in  thefe  matters ;  and  if  a  determination  fliould  be 
tilj'  made  that  colleges  are  liable  to  informations  in  this  court, 
the  foot  of  general  charities,  and  accountable  for  mifappli- 
Idns  and  abufes,  I  am  afraid  it  would  open  a  door  to  great 
ation  and  expence. 

^^  fi'd^  quejlion   is.  Whether  by  the  plea  it  is  fufficlently 
wn  here  is  a  general  vlfitor  of -this  college? 
^econdly^  If  that  viCtatorial  power  extends  to  Mr.  Frcemarf^ 
lation  ? 

Vs  to  the  FU'Jl,  it  appears  very  clearly  to  me  there  is  a  general 
:or  of  the  college  called  Clare-Hall^  under  tlie  ftatutes  of 
laheth  de  Bur  go  Lady  Clctre, 

ndead  of  creating  a  vifitor  by  general  wonk,  flie  has  direfted 
the  ftatutes,  that  the  Cl:aticelhr  once  in  every  year  ftiould 
i  the  college. 

De  leflione  flatutorum. 
^  kem  vokimus,  quod  diclus  Cancellarius  raagiftrum  3c  om*- 
C8  focios  &»fingulos  Domus  prazdiftse  annis  fingulis,  fi  opus 
jcrit,  poterit  vilitare  &  ft  quid  inter  eos  repererit  corrigendum 
lud  cum  afl^nfu,  &c.  corrigat  &  puniat. 
f  nothing  more  had  been  doiie  than  is  mentioned  in  this 
utc,  that  alone  in  my  opinion  would  have  been  fufficicnt  to 
ce  him  a  vifitor,  for  there  arc  no  particular  words  required 
;rcate  a  vifitor  •,  but  it  has  been  determined  it  is  fufTicient, 
le  intention  of  the  founder  appears  who  fliould  be  vifitor, 
technical  words  arc  not  ncrclTary. 

>i  quid  corrigendumy  l^c.  ni.ikcs  him  a  general  vifitor,  and  if 
5nds  a  perfon  taking  part  of  the  revenues  improperjy^  h.e  may 
er  the  power  given  him  by  this  claufc  remove  fuch  perfon  in 
•ur  of  him  who  had  the  right. 

1  the  next  place,  flic  dire-fts  who  fliall  conftrue  the  ftatutes, 
determine  any  doubt,  that  it  (hall  be  the  Chancellur  with  his 
:ants,  and  by  exprefs  words  the  foundrefs  excludes  her  own 
i. 

othing  can  be  ftrongcr  than  excluding  the  heirs,  to  flieyr 
meant  to  give  the  Chancellor  a  general  vifitatorial  powers 
therefore  1  am  clearly  of  opinion  the  Chancellor  is  vifi^tor  of 
college.  r  ^       -y 

"the  Chancellor  of  this  Univerfity  then  is  vifitor,  the  general  no court ofiw 
ers  of  a  vifitor  are  well  known-,  no  court  of  law  or  ec]uity  or  equity  can  an- 
antidpate  their  iudjiment,  or  takeaway  tKcir  jurifdiftion,  5'"P-»;«thc 

,     .      f  •        •        ^         r      1         J  1    /•  ^  judgment  of  a 

Jieir  determinations  are  iinal  an'i  conclulive*  viiitor,  orti.k* 

away  thjxr 
jurifJi^iony  for  their  delcrminaiioni  are  fin^i  aiid  concIuHvc. 

nd  it  15  a  more  convenient  method  of  <ietermination  of  con-  ^j^^  vifitatorial 
:rfics  of  this  nature,  it  is  ai  I>oinc,  Jomm  dcmejlicunty  and  aetermination  \% 

fii  um  flitr.^.Uum 
and  zdju^jed  In  a  fumiAary  viiy  fccnndum  jriitrihvhini  %iiif  and  ti^refure  ni.>re  cu^ycjjjenr^ 

£n^l 
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ATTOllffcY 

Cknkral  V. 

TALBOt. 


[675  ] 


Where  there  it 
an  indefinite 
numbery  a  lay 
corporatiof\  may 
incorporate  new 
Biembcrt. 


final  In  the  firft  inilancc,  and  they  (hould  be  adjudged  in  a  Ihnt 
way  fecundum  arhltr'tum  honi  virt :  it  is  true  this  power  maybe 
abufed,  but  if  it  is  exercifed  in  a  difcreet  manner^  it  is  a  inudi 
lefs  expence  tlian  fuits  at  law,  or  in  equity  ;  and  in  general,  Ibc- 
lievc,  fuch  appeals  have  been  equitably  determined. 

The  fccond  quejiion  is,  fuppofing  there  be  a  vifitor,  whether 
this  vifitatorial  power  extends  to  the  charity  founded  by  Mr. 
Freeman  ? 

I  am  of  opinion  it  does. 

He  directs  two  thoufand  pounds  to  be  laid  out  in  lands,  die 
rents  and  profits  of  which  are  to   be  employed  towards  tbe 
maintenance  of  ten  poor  fcholars  in  Clarf^hall^  v/z.  to  two  poor 
-  fellows,  there  to  he  placed j  2$  l»  apiece,  l^c. 

What  is  Clare 'hall  ?  a  corporation  confiding  of  mafters  and 
fellows ;  and  the  power  given  by  the  charter  was  to  incorpontc 
by  this  name,  not  mentioning  any  number  of  fellows^  but  ipde* 
finitely. 

It  has  been  objefted,  here  is  nothing  which  imports  tky 
(liould  be  incorporated  with  the  old  fcllowfliips. 

But  I  .am  of  opinion  it  is  his  intention,  that  there  ihoaldk 
two  fellows  to  be  incorporated  in  that  college,  from  tlie  words, 
there  to  he  placed^ 

To  be  fure,  the  rules  laid  down  by  the  founder  as  to  the  fit- 
nefs  of  the  perfon,  ll^c,  ought  to  be  obfcrved. 

The  queftlon  then  is,  what  is  the  confequence  of  this  in- 
graftment  ? 

It  has  been  faid,  thefe  fellows  arc  not  liable  to  the  fame  rules, 
nor  to  be  governed  by  the  fame  vifitor,  with  lady  Clare^i  foon- 
dation. 

As  there  arc  fuch  a  number  of  ingrafted  charities  in  colleges, 
it  becomes  a  very  confiderable^ueftion. 

It  was  objeded  the  ftatutes  can  only  extend  over  the  corpo- 
ration of  Edward  the  Third,  and  that  the  corporation  cannot 
extend  itfelf,  and  that  Mr.  Frccnian  has  not  by  his  donation  made 
his  fellows  members  of  this  corporation. 

If  Edward  the  Third  had  made  it  to  confift  of  twelve  fellows, 
a  certain  number  then  being  limited,  thefe  new  fellows  coBid 
not  have  come  in  without  a  new  incorporation  ;  but  where  tlic 
number  is  indefinite,  I  fee  no  rule  of  law  to  prevent  the  matter 
and  fellows  of  Qare-hall  from  incorporating  thefe  fellows. 

A  lay  corporation,  where  the  number  is  indefinite,  may  incor- 
porate new  members  if  they  do  not  make  an  ill  ufe  of  fuch  a 
power. 

If  they  may  be  ingrafted  into  this  college,  they  arc  then  mem- 
bers, and  mud  be  governed  by  tbe  ftatutes  of  the  college,  and 
the  rules  of  its  difcipline ;  and  if  fo,  then  they  arc  fubjccl  too 
to  the  vifitatorial  power  of  the  vifitor  of  the  college ;  and  if  thcf 
are  liable  to  it  with  regard  fo  amotion^  they  are  equally  liable 
with  regard  to  their  coming  in  and  clcdion. 

But  it  was  faid,  the  vifitor  will  not  have  a  right  to  determine 
as  to  the  agreement  or  contraft  made  between  the  mailers  vsA 
fellows,  and  Mr.  Freeman*^  executors* 

But 


courts  oflaw  ox 
equity. 
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the  firft  inftancc^andthcjllwiiidm      But  the  maftcrs  and  fellows  agreeing  to  let  in  two  new  fcl-      Attoeniy 
unJum  arhltmm  hmvmi  ilistiKis'  lows,  is  fuch  an  aft  that  the  vifitor  has  a  right  to  examine  into,      ^talbot/' 
but  if  it  is  excrcifed  in  idifotttiaz  and  implicitly  gave  him  a  power  over  them ;  and  he  might  have: 
cncc  than  fuitsat  law,  or  in  equity  id::,  inquired  into  it  within  the  year,  as  it  was  a  tranfa£lion  in  that 
uch  appeals  bTcbccncqoitai)iy(b3ac  college,  the  whole  of  which  is  fubjeft  to  his  jurifdidlion. 

fi.^nd  qufftkn  is,  fuppofing  tim  he      A  vifitor  is  a  much  more  proper  judge  of  the  comparative  fit-   a  vifitora  pro- 
latorial  power  extends  to  the  duink  nefs  and  qualification  of  candidartes  than  a  court  of  law  or.  equity,   percr  judge  or 
\?  '     as  they  are  more  converfant  in  matters  of  that  kind.  fiinen'T/a'^''*''^ 

01  ontnion  it  does.  ^"^  ^  ^^  further  of  opinion,  that  the  plaintiff  has  excluded   didate  than     **' 

lirctU  two  thoofand  pounds  to  be  lilKiiWmfelf  by  his  information  from  entering  into  this  queRion,  by   ^^o^^ts  ofi. 
nA  profits  of  which  art  to  be  m^^^^?f^^Y  Frying  ^o  be  admitted  a  fellow  of  this  college  ;  and  I 
nancTof  ten  poor  fchohn  in  Ck44«7^"  take  it  that  every  fellow  of  the  college  is  a  part  of  the  col- 
ii-iivi.  vt  «,    jA^  ^^        jgg^^  ^^^  j^^^g  jg  ^^  averment  that  thefe  new  fellows  are  not 

^  l/j^rr /o  ^r^^  *5  Iwmrioiicoalira*^^  P^^^  ^^  ^^^  corporation,  or  that  they  may  not  be  matters  o£ 
at  is  Clare-bait.  ^.^^,,,  ..this  college,  or  enjoy  any  other  office  under  the  original  foun— 
r,  and  the  po^er given  bjtk eta '-j^^.^^^   S  >  J  7    ^  ^ 

1  name,  not  mcnoomng  any  nomoer  ^^^  t\iOMg\i  I  allow  the  plea,  the  parties  may  defcend  to  proof 

f%  .      ..     ri  vand  if  the  relator  fliould  be  able  to  (hew  they  are  merely  nomi— 

ia$  been  objeacd,  here  ^^^f^^mX  fellows,  and  allowed  to  live  in  Clare^hall  only  for  the  fake 
be  incorporated  with  the  old  feltowttt^^£  information  and  inftruaion,  that  would  be  of  a  different 
I  .am  of  opinion  it  is  his  intcniiou,  f'^j^^confideration. 

[lows  io  be  iocorporatcdintlutcolivf,  *  rpj^^  prayer  too  of  the  information  is,  "  ITiat  the  defendant 
he  pluced.  Uikt^  Talbot  may  come  to  an  account  with  and  make  full  fatisfac— 

K  fare,  the  rules  laid  down bj thcto  'c«  tion  to  the  relator  for  all  and  every  the  profits,  emoluments 
'  luC  pcrfon  s^*^*  ought  ^^^  r^^  ^"^  advantages  which  have  been  made  by  him  from  the  fcl- 
•  Qttcllloa  then  isi  what  is  tk  c(Jfltep*<«  lowlhip  during  his  poffeffion,"  induces  mc  to  hold  ftrongly 


}  ,  ^againft  it. 

*^"L     d;  \  thefe  fellows  arc  not  ^\.     Suppofe  the  -mafters  and  fellows  (hould  have  erred  in  the  con-         r    --r   i^  1 
^Ir^     ncdbythcfameTitor,*i*^  olxja^  ftatutes,  they  may  have  innocently  erred,  and         *-    ^70  J 

)  be  go\cr       J  y^  ^^^  ^  p^^^  provifion  as  this  is,  it  would  be  a  great  abfurdity 

'•  .  ,    -yjjjijer  of  ing^'^'''^     ^^^  make  a  fellow  account  for  commons,  ^c  which  he  may  have 

there  arc  luc        --uu^ucftioo.  ^cat  upon  an  imagination  he  had  a  right  to  them. 

omcja  very  conwer  ^     ^^\^Gxd^'     But  further,  I  do  not  approve  of  his  turning  this  into  an  in-    ^    .    -. 
was  objeacd  the  '"^Jj'^^j  jh^ttke  ((^formation,  as  the  charity  is  already  fufficiently  eftablifiied,  (the    WeTs  ir^'^roltJ. 
I  of  Uvi(^^^  ^^^     r^lyBhasooil>y'^''*^want  of  which  is  the  principal  rcafon  for  coming  into  this  court)     ^^«  appUcatioa*^* 
aitfel),andthatMr./'r         .^^^        j-.^*^^"  ^^  °^'*g'^^  ^^^^  ^^^  ^  mandamus  to  determine  the  parti-    STc1*^*^''*'^^° 
\\qv:%  members  of  f^^^^|^  right  between  the  parties  in  a  court  of  common  law  that    '"^raw^^^^J/^ 

fitvjri  the  Third  had  ma        ^^{^0^%2iS  the  proper  jurifdiaion.  •'-termite  the 

iio  number  then  being  T    '   ^n;!"^;     Though  it  is  faid,  bonijtidicis  efl  jurifdiaionem  ampliare,  I  an^    betiJec  ^^'k  *^' 
ivc  come  in  without  a  nc«^'  p^^'enremel; 

^definite,  I  fee  "^."l^^^^^^  i 


:  learned  bodies  from  their  ftudles,  and  ingrofs  their  time 


ilowsof  aarMlb^^l^'^^^^^  impropedy, 

ay corpontion,  where tftc nu»^  ^t^'^^      ^^^  ^^^^  ^^^^  allowance  of  the  plea  will  not  preclude  the  re^ 
-— mcmbcrt  if  ^^1  ^^  J^^^^ }^  ^^"^  ^^^"^  ^*^^  flatutes,  that  thefe  newfeilowfhiijs  are 

jitFjiot  liable  to  the  general  vifitatorial  power,  under  the  original 


prefent  take  the  defendant's  allegations  to  be 
allowed  (i). 


Tifiotonalpowtro    ^^  ^^^^^  ^  (i)  The  general  rale  in  thefe  cafes     473.  where  he  obfervcs,  that  if  a  r  ur 

Jjleto  it  WW    ^.iniudelefl'''"'  .t,,*)t«5'"'  »«  »'«''«  "wen   laid  down  by  Lord     qusnt  donor  gi,es  ihe  legai  ettar. 

5,  and  Mr.  Z^^"'"'"** 
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of  a  ^tr/.i/ truft»  it  will  fall  under  the  their  property :  but  where  a  diUmaii 

power  of  i\\t  general  vijiior   to  judge  of  fuor  is  appointed,  or  a  pariicalir  n 

the  Ieg:<l  property  in  the  one  cale,  and  created,  the  intent   of  the  donor  cr'.( 

the  equitable  in  the  other;  bccaulc   by  tnior  muft    be  obfcnred.     Fide  Am 

giving  in  truft  for  the  college  generally,  Qcueral  v.   Govfi-m^ri  cf  H/irnw  S:k 

and  neither  creating  a  dillind  vilitor,  nor  2  f^tf.  552.     Mjtjiermtd  Scnitr  Fdkm 

a  fpecial  truft,   the  donor  has  by  plain  St.  John*:  College  v.  ToJix^ten,  1  At 

implication  intended,  it  Ihould  fall  under  158.     Toe  King  v.  T6e  Majtrsadf 

the  general  ftatutes  and  rules  of  the  col-  Joiii  of  Si,  Catberinc^i  liaiU  4^^^  I 

lege,  and  be  regulated  with  ihs  reil  of  253. 


Cafe  257*  Coomes  vcrfus  EU'wg  and  his  Jf^rfis  March  2,  174 


A  freeman  of       TP  HE  plaintiff,  fon  of  Jofiua  Coomes^    an  antient  frcCTi 


TH 
oi 


wtcnyeari  ^  q[  London^  brought  his  bill  for  an  account  and  faris6 
purchafcd******  tion  of  thc  plaintiff's  fliare  of  his  father's  perfonai  cfiaic,  pr, 
icafehold  eftate    in  his  own  right  and  partly  in  his  filler  Marfs,  as  orphans  oH 

forV^'Vi^m      ^^^y  ^^  London. 

the  jolntnlmet        Mary  died  an  infant  and  unmarried,  and  the  plaintiff  da 
of  hiaifclf  and     her  (liarc  as  her  rcprefentativc. 

afraudoot^""       J^J^^^^^  G?j/«^/,  ten  years  before  his  dc^ih, pi/rcha/ed  of  ih(  r: 
cuftom,  and  thc    cf  St,  Alarthis  a  leafehoid  efiaU  for  the  term  of  forty  jearj^  -?: 
Icafehold  cftate  joint  navtes  of  himfdf  and  his  'tvfe^  and   being  alio  pofTcfttl 
Te  feldand  aJ^    Other  pcrfonal  cftate,  made  his  will,  and  thereby  gives  tiicpi 
,  plied  in  thc  like  tiff  his  Orphanage  part,  and  likewifc  to  his  daughter  -^fcn 
"ft'^rh*^^*'*  fixth  of  his  cuftomary  eftate,  and  dire£ls  it  to  remain  iniJ 
San**  eftate^*'  n^other's  hanck  (now  the  wife  of  defendant  Eiling)  till  bcr* 
<f       '         '^    .A^        °^  twenty-one  or  marriage,  and  then   devifes   all  tlicrciffi 
^^^.**^^.>ii^'^        rcfidue  of  his  eftate  to  his  wife,  defiring  her  to  take  thctrirf 
/Z^y09^^im^j4^ ^ .  Qfii  e^pence  of   maintaining,  educating  and  providing  fori 

daughter  Mary,  till  fuch  time  as  ihe  attain  the  age  of  twcnij-* 
or  marriage,  and  appoints  his  wife  executrix, 
r  6n  1         ^^*  Attorney  General  counfel  for  the  plaintiflF. 
L     77  J        rj^jjg  defendants  fcem  to  make  a  queftion  by  their  anf^ 
whether  the  orphanage    part  of  the  plaintifi''s  fitter,  (he  (Hi! 
inteftate,  unmarried  and  under  21,  furvives  to  the  plaintifl 
brother,  or  is  to  be  divided  between  him  and  her  mother. 
*  '  But  as  tliis  has  been  fettled  by  many  refolutions,  and  pa: 

larly  in  the  cafe  of  Harvey  vci  lus  Dfhouverie,  the  8rh  oiAi 
1735,  (^^'  '"  ^^^^^  Talbot's  time  130.)  that  the  orphanage 
and  portion  of  an  orphan  of  London^  dying  in  his  or  herd 
rity  under  21,  (if  fuch  orphan  daughter  fo  dcceaCng  "^ 
married  at  the  time  of  his  or  her  deceafe)  hy  thistuftm^ 
City  ought  to  come  among  his  or  her  brothers  or  filters  Ir 
father,  furviving,  as  well  advanced  as  not  advanced  in  ilw 
of  the  father,  though  the  father  of  fuch  orphan  by  his  laft 
(hould  otlierwifc  difpofe  of  the  fame,  or  die  without  a  will, 
clear,  he  would  not  trouble  the  court  with  arguing  it. 

He  alfo  infiftcd  for  the  plaintiff,  notwithftanding  there  * 
ftated  account  between  him  and  his  mother  in  1739J  ^ 
regard  he  is  intitled  to  his  fitter's  orphanage  (hare,  (and^ 
being  an  infant  had  never  in  her  life-time  fettled  any  3rtt» 


CASES  A™J  andDcte 


in  the  Time  of  Lord  Chancellor  Hardwickk, 


6^^ 


It  W\A  fill  ondrr  the 
«»  •»/  '^tfitcr  lo;uug-of 
T  in  the  onec2ic.  aod 
rh^  other;  beciu  e  by 
iT  :hc  cellrgc  i^rfra!!/, 
in^  a  diitird  viaror,Dor 
cbe  dooor  has  by  phin 
dcd.,  it  Xhovld  faji  under 
\«%  mud  rales  of  the  col- 
'  uUied   wiili  (ii:  iti  of 


fitor  i>  8;.\ft.s,r. 

r^lor  vbS  be  icr. 
G.va'  T.  Crr.': 


CxmtJ  Tcrfas  B>^^  W  ii^  JW,  Jfe- 


ion 
n 


:j7 


he  is  not  bound  by  the  account  allowed  and  figned  by  him,  fo 
far  as  it  relates  to  the  fifter,  becaufe,  claiming  under  her  right, 
he  has  the  fame  liberty  to  open  the  account,  as  flie  would  have 
had  if  (he  had  been  living,  for  there  is  no  ground  to  fay  it  is  a 
Aated  account  as  to  her  j  and  if  on  opening  it  witli  regard  to  tHe 
fifter,  it  (hould  come  out  there  is  more  due  to  her  on  account 
of  her  fhare  of  her  father's  eftate,  that  will  fhew  there  was  an 
error  in  that  account  throughout,  and  then  the  plaintiff  is  intitled 
to  be  relieved  notwithftanding  his  releafe. 

He  infifted,  in  the  third  place,  that  the  latter  claufe  in  the 
will,  defiring  the  mother  to  take  the  trouble  and  expence  of  main- 
taining, educating  and  providing  for  his  daughter  till,  tsTc. 
{hewed  the  teftator's  intention  that  (he  fhould  maintain  her  out 
of  her  own  pocket,  efpecially  as  it  immediately  follows  the  de- 
^  vife  to  the  mother  of  the  whole  teftamentary  part,  it  is  impli<« 

TH  E  plaintifF,  fon  of  J^sCm^^^^  citly  intended  that  (he  was  thereout  to  maintain  her ;  and  there- 
of Lsndcfiy  brought  his  bill  frr 22 i^'  f^^^  ^^  mother  is  not  intitled  to  any  allowance   for  Mary^s 
n  of  the  plaintiiT's  fliirc  of  his  w^P^  maintenance,  cloaths,  board  and  education. 
bis  own  right  and  piTtljr  ill  his  iiiltiM-'      He  infifted  in  thelaft  place,  that  the  leafehold  eftate  in  St. 
f  i^^ijQfi,  ,    Martinis  Lane^  ought  to  be  deemed  a  part  of  the  teftator's  eftate, 

infant  and  unmarried,  2^2: '  ^j^j^   does   not  go  to  his  wife   by  furvivorftiip,  and  that   it    is 
equally  a  fraud  upon  the  cuftom  as  if  he  had  taken  it  to  himfcLf 

for  life;  for,  as  it  is  a  joint- te- 
to  the  whole  by  furvivorfhip,   as 
remainder  only. 
IMr.  Njel  and  Mr.  Clarke^  for  the  defendants,  infifted,  this    is 
a  new  point,  and  that  there  is  no  inn,ance  of  a  cafe  of  this  kind. 
before  upon  the  cuftom  of  London ;  that  this  was  a  purchafc 
made  by  the  teftator  when  in  health,  and  ten  years  before  hia 
death ;  and  that  his  widow  being  made  a  joint  purchafer  with. 
hiiiij  it  M'as  an  intcrcft  abfolutely  vefted  in  her,  and  fuch  an  in^ 
terctl  that  he  could  not  have  difpofed  of  unlefs  he  had  furvived 
hcrj  niid  therefore  flie  does  not  claim  it  as  a  gift  now  from  heir 
httfband,  but  by  operation  of  law,  the  Jus  accrefcendi. 
Lord  Chancellor, 

1  am  of  opinion,  the  account  fettled  between  the  plaintiff,  who 
was  thirty  years  of  age  at  that  time,  and  the  defendant  his  ma^ 
therj  ought  to  ftand  and  not  be  unravelled  j  but  faid  he  would 
give  liberty  for  any  of  the  parties  to  furchargc  and  falfify,  and 
direfted  accordingly. 

As  to  the  point  of  maintenance,  I  think  it  was  not  the  in^ 
tention  of  the  teftator  it  fhould  come  out  of  the  pocket  of  the 
mother  (i). 

To  remain  in  her  hands  till  the  daughter* s  age  of  tiaentyone  at* 
marriage,  meant,  as  the  mother  is  left  executrix,  that  (he  fliould 
'^4*1101  pay  it  till  then. 

,.^r  And  if  his  intention  was,  that  (he  (hould  keep  the  daughter's 
cuUomary  part  and  »ot  pay  it  till  the  contingency  happened,  then 
he  could  not  have  it  in  his  view  that  (he  ftiould  pay  intereft  for 
itiu  the  mean  time* 


i,lnt  names  cf  kimfdf 

tiff  his  orphanage  part,  and  I 

6ilVio(hiscuftomarycilat, 

rft^cnt,.one  or  m:irnag:%  a. 
mainuintnji 


•daughter-...-^      ^,^^i^, 

inteftatc,  "r^j'  1 
brother,  or  .5  to  Ij^;',^^^, 


oristobe^lividcab^r 


mJrricdattbct.««o^;«     ,^,W 
«/;  ought  to_com»;J,dvn«c^.* 

ft'°"'^°*<ntUle^'>^"" 


(I)  Ttde  Bntler  V. 
Rr 


Butler f  anteSo* 
2 


Thi 


19 


COOMES  T« 


C    <578  1 


678 


CASES    Argued  and  Determined 


CooMcn  T. 
Ellinc. 


The  orphinage 
fliare,  and  not 
tlie  legatory  part, 
ihall  piy  the 
charge  of  a 
chiid*!  funeral. 

[  679] 


If  a  freeman 
difpofes  of  his 
property  in  fuch 
a  manner  as  not 
to  take  place  rill 
after  hit   death, 
it  is  a  fraud  on 
the  cuftom. 


A  wife  can  Dots 
during  the  cover- 
ture, acquire  any 
property  diftindt 
from    the  huf- 
kand.^ 


This  claufe,  at  her  expence^  l!fc,  is  faid  to  be  a  qualiricaUon  of 
the  legacy  to  herfclf,  and  that  he  intended  therefore  the  moceT 
fiiould  maintain  her. 

Perfons  cannot  fpeak  the  v/hole  at  once ;  the  tcftator  ccmiiM 
meant  maintenance  in  the  firft  itillance  fliouUl  come  out  cfih^ 
daughter's  orphanage  part,  and  if  that  was  nut  fufficient,  thenl 
apprehend  he  did  intend  the  red  of  her  m.iintcnance  ihould 
have  come  out  of  the  refidue  of  the  legatory  part.  His  Lordfiup 
therefore  diredled  llie  expcnce  of  t!ic  filler's  maintcr.r.ncc,  from 
the  time  of  her  father's  death  to  her  own,  to  be  p.iid  outoftk 
produce  only  of  her  capital  of  the  orphanage  part,  for  the  caplrJ 
itfclf  he  faid  could  not  be  broke  into. 

His  Lordlhip  a  Iked  Mr.  Recorder  Stracey^  how  the  cir^«^m  c{ 
London  i^  with  regard  to  the  funeral  cxpences  of  a  chlMtfa 
freeman  who  dies  after  the  father,  whether  they  ought  to  Ik 
paid  out  of  tlie  legatory  part  of  the  ted ator's  e (late,  or  the  cl.ii.''i 
orphanage  fharc. 

Mr.  Recorder  faid  he  did  not  know  that  it  had  ever  bea 
fettled  by  the  cuftom  of  London  out  of  ,  which  fund  it  flioultilK 
paid. 

l^vd  Chancellor  faid,  I  think  it  \stx^  juft,  and  rcafonabV,  tb 
child's  orphanage  fliare  fliould  pay  it ;  and  direded  accor<lir.il? 
the  mother  fliouklbe  allowed  what  (lie  liad  expended  ia  hci 
daughter's  funeral  out  of  her  Ciiplt'.l. 

With  regard  to  the  leafehold  eilate  bought  by  tlic  tcftator  of 
the  vicar  of  St.  Martinis* 

I  am  of  opinion,  there  cannot  be  a  clearer  cafe  of  a  iwii^^ 
the  cullom. 

There  are  fevcral  cafes  of  fraud  on  the  cuftom  of  LcrJjny  tb' 
not  in  fpecie  with  the  prcfent  cafefi,):  it  has  been  held,  if  1 
freeman  difpofes  of  his  property  in  fuch  manner  as  not  to  ti; 
place  till  after  his  death,  it  is  a  fraud  on  the  cullom.. 

Here  the  freeman,  poflcfTtd  of  a  perfona!  eilate.  lays  cut 
fomc  of  it  in  a  purchafe  of  a  leafehold  cftatc  for  the  joint  iivd 
of  himfelf  and  his  wife. 

The  confequencc  is,  the  hufband  might  have  difpofcd  of  tic 
whole. 

It  has  been  faid,  if  the  wife  fun-nves  him,  the  moment  !* 
dies,  this  is  to  be  taken  out  of  his  perfonal  cftatc ;  for  tLat  0 
does  not  come  to  her  by  the  gift  of  the  hufband,  but  by  open- 
tionoflaw,  xhtjus  accrefcendi. 

And  yet  it  muft  be  allowed,  that  in  his  life-time  he  had  tofi 
power  to  Jilpofe  of  it  as  any  other  part  of  his  perfonal  eftatc;  f« 
the  wife  .cannot  during  the  coverture  acquire  any  property  oi^ 
tin£l  from  the  hufband. 

Suppofe  Jojhua  Gwrw/  had  taken  the  leafehold  cftatc  forhiffl- 
felf  and  one  of  his  children,  it  had  been  a  gift  as  to  a  nwictj 
only ;  and  as  to  the  other  moiety,  it  would  1^  an  advanccnW* 
to  tlie  child,  and  muft  be  brought  into  hotchpot. 


(l)  Vide  Smith  Y.  Fellows,  atUe  2  vol.  377. 


Suppofc 
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ofe  he  had  taken  it  intirely  in  the  name  of  his  wFfe,  Coomei  v, 
kvoiild  have  been  the  ellaie  of  the  hufbmd,  and  he  might  «-i-ing. 
pofdd  of  it  in  his  lif'-tinie  equally  as  now. 

'd  if  the  ^ift  to  the  wlfo  iluI  been  made  by  the  hufband  jfjthad  been 
:es,  for  the   fcparate  uL*  of  the  wife  in  pofT-iTion,  this  onvoyrd.ejruf- 
havc  been  of  a  dilFerent  confideration.and  I  fhouid  be  in-  ^^"^jrtii^^cpa. 

T  •    1     r     1       '^  1  /    X       1         T       -11  •  1       ^■^^c  ufc  of  the 

>  think  luch  gut  was  good  (i )  ;  but  1  will  not  give  an  ab-  wif-r inpofl*  ffion 
pinion.  inclined  roihi-ik 

1  the  whole,  I  think  the  lenfehold  cflate  fo  purchnfed,  muft  i^f  ;^:if^g;;"i'l 
clered  as  part  .^f  JoJIjiia  Cvonie/s  pcrfonal  eftate.  r  #580  ]  ' 

Hardwiche  dircvfted  it  to  be  fold  before  the  Mafter,  and 
ley  arifing  from  the  f.\ie  thereof  to  be  applied  in  like  mau- 
\\  the  reft  of  th-?  tcQator's  pcrfonal  eftate. 
irc^led  the  widow's  third  part  of  the  cuftomary  eftate, 
o  the  refidue  of  the  teftamentary  part,  af'.-r  debts 
acies,  to  be  retained  by  the  defendant  ElUng  and   his 

as  to  tlie  remainder  of  the  orphanage  part,  he  declared 
iitilFto  be  iniitlcd  to  one  third  in  his  own  right,  and  the 
ird  in  the  right  of  his  fifter,  and  directed  it  to  be  paid  to 
:ordiiigiy  (2). 

if  Ttijhr  w,  Jones,  ante  ivo\.  Coo,  (2)    Rr^,    Lib.    A.    174.7.    fol.   512. 


Cafe2c8. 


Craliree  verfus  Bramble^  March  4,    17^7.  Cafe  258 

ON  a    martiage  between  Richard   Bramble   tlxhX  Alary  i?.5.  by  wticlet 
Vimbrelly  by  articles  previous  thereto,  dated  the    iSth  of  ^^J/°^*^^*^,^*_^^^™ 
1698,  in    confideration  of  one  thoufand    pounds  por-  naac^  o  ity    ^^^^ 
lichard  Bramble  covenanted  with  truftees  before  Muhael-  *»"^  -°^^^  »"^'  f' 
)tt  enluing,  to  lay  out  two   thoufand  pounds  upon  the  i^nj^^  „,i  r^         /^ 

fcttl  ■  :hp  ik-nt     "^ 

!f  for  life,  and  aftfr  his  dcceafr,  to  Mary  his  intended  wife  for  life,  and  after  both  ch^sr  ac- 
truft;:es  to  fell,  and  Jie  money  uriling  from  luch  f.ilc,  to  be  divided  among  the  chilnren  <  t  tie 
tT  funs  at  21,  daughters  at  ii,  or  marriage,  frorj'idcd  Kofati  be  made  till  one  of  the  (hare  Jb. II 
able.  'I  he  purcbafe  was  made  accordingly)  afterwards  Elizabeth  he  only  furvi\lrg  .'.ilu  dird 
t,  but  had  atuined  the  age  of  21,  the  -bfiluce  proprietor  of  thcic  cftacc<  ;  Ei'}i.j^eih  hav;nr 
m  as  land  in  her  life  :ime,  and  done  a€t.  to  (hew  ihc  intended  they  fhouid  be  coniiUerea  ai 
ey  ^uft  be  held  as  fuch  and  go  to  the  heir(i). 

V^herc  a  perfon  is  abfolutcly  en-  dirrfted  to  be  laid  out  in  the  parchafeof 

have  lands  agreed  tobepurchaf-  lands  tobefet.lcd  onone//;/r/;7,  p-mamuer 

loncy   to  ariie  from  the  fule  of  over,  in  this  cafe  the  tenant  in  tail,  ard 

e  mAy  eled  to  have  either  theone  remainder  man  m^y  elect  ihat  it  ih<iJI  be 

ther.  As  to  what  Ihall  amount  tn  taken  as  money,  and  ib  be  difchargea  cf 

ion  in    ihofe  cafes,  fee   C'/ul't'/i  r  the  entail.  Trpffwd  v.  Bothntt  antt  A^p. 

^/Iflff\  2  yern.  295.  Lin^rnw.  Soiu-  iiut  if  the  tenant  in  tail  b-  a  /cme  co\c*t, 

'.  IF,  172.  Ea'zvards  v.Ccu?:trjs  cf  then  it  i^  neceifary  to  apply    o  the  c  .urt 

i,  2  P,  ff^,  175.  1*0  :fs  V.  Enri  iA'  of  char.cery.      ()!  .hum  \.  Hujjes^  aht:  z 

ny,  5  Bvo.  Fat:,  C^.  269.  U  r.Jljb  vol.455,  trtc  448.  in  what  caf^?  -i;ui'.y 

Ami.    229.   He-'ji*  v.  Jf'r:^'^ht,  1  confiuer"-  money  liindlcd  lo  be  laid  out  in 

0.   Ri^,   80.    r»*!fNty  V.   Earl  of  tlic     pur.:liafc  vf  lauus,    as  land  ;    z'tde 

xn»  ihid,  224.  bo  where  money  15  « -uidjt  v.  Guidpt^  ante  254.  ooie, 

R  r  3  put. 


gSo  CASES  Argued  and  Detenxuntd 

CaABTtic  T.  purchafe  of  lands  to  that  value,  and. to  fettle  the  fame  «fo& 
Bramblz.     ^^^^   £^^   Richard  Bramble  for  life,  and  after  his  dccnfe,!! 
Mary  for  life,  and  after  both  their  deceafes,  to  the  ufcoftnA 
tees   and    tlieir   heirs,  upon  truft,  that  the  edate  fo  to  be  por- 
chaf  d,  after  the  deaths  of  Richard  and  Marjy  be  foW,  and  tie 
monies  arifing  by  fuch  fale  divided  among  all  the  children  oftk 
marriage,  (Iiare  and   fliare    alike,  to   the  fons  at  21,  and  10 
the  daughters  at  21  or  marriage,  provided  no  fait  he  made  till  tit 
of  the  pares  Jball  become  payable  5  and  if  all  the  children  (haD  die 
before  any  portions  fliall  bcconce  pa) able,  then  the  cftatclial 
not  be  fold,  but  after  the  deccafe  of  fuch  children,  the  troitel 
and  their  heirs  flirdl  dan. I  feifed  of  the  fame,  in  truft  for  /tiiW 
and  Maryy  and  the  furvivor,  and  the  heirs,  executors,  adnii 
ftrators  and  afligns  of  fuch  fur\'ivor  for  ever. 

The  marriage  tock    effect    and  eleven    hundred    and  Sfej 
pounds   was  laid  out   foon  after  In  the  purchafe  of  lands  intk 
illand  of  ^honicy  in  SuJpXy  and  fettled  to  the  ufes  in  the  attidOi 
t  681  ]  Richard  by  his  will  direds  his  executors  to   purchafe  bidi 

of  ihe  full  value  he  was  obliged  to  purchafe  on  his  marriage,  aal 
fettle  the  fame  on  fuch  perfons,  and  for  fuch  ufes  as  he  oogliK 
to  have  done,  it  being  his  intent  that  the  marriage-agreeoetf 
{hould  be  performed. 

Richard  died  the  14th  oi  Augujl^  170 1,  and  a  further  ptf» 
chafe  was  made  of  a  farm  called  Raymonds  in  Sujfex^  intnl 
for  the  ufes  in  the  marriage-articlcs  ;  Alary  the  wife  of  KA^ 
ardy  on  the  death  of  her  hulband,  entered  upon  both  the  e(bte% 
and  enjoyed  them  till  her  death,  which  happened  the  iSdirf 
Novembery  1 742 :  EU%abethy  the  only  furviving  daughter  lif 
Richardy  died  unmarried,  and  inteftate,  the  7ih  of  Dcanift 
1744,  and  the  plaintiff  her  fifter,  of  tlie  half  blood,  aiidneit 
of  kin,  hath  taken  out  adminiilration,  and  thereby  become 
intitled  to  the  inteftate*s  perfonal  eftatc ;  and  inGfts,  thattk 
truft  cftates  by  virtue  of  the  marriage-articles  ought  to  be 
confidercd  in  a  court  of  equity,  as  perfonal  eftatc  of  Elizskit 
(he  having  attained  21  years  in  the  life- time  of  her  mottei 
and  that  the  eftates  were  never  convf^yed  to  Elizabeihy  nor  dU 
(he  ever  apply  to  the  truftecs  for  any  conveyance,  ncrdiJ  flic  do 
any  adl  whereby  flic  confukred  the  eftatc  as  real,  and  thereto 
the  plaintiff  lifs  brought  her  bill,  that  the  truft  eftates  mayk 
fold,  and  the  n:oney  be  paid  to  her,  and  likcwife  the  rcatsii 
arrear  fince  Eiizubeih's  death. 

The  defendant  Richard  Bramble  infifts,  that  as  the  till 
cftalcs  were  not  fold  by  the  truftees,  and  turned  into  money* 
tlic  life  of  Eiiznbtihy  and  as  Eltzabtth  did  receive  the  rents rf 
the  eftates  from  tlie  death  of  her  mother  to  her  own  death,  o* 
fame  ought  to  be  confidered  as  real,  and  not  as  perfonal  elUtei 
and  therefore,  on  the  death  of  Elizabeth^  infifts,  the  eftates  d^ 
fcendcd  to  him  as  her  heir,  on  the  part  of  the  father,  the  dcfefr 
dant's  grandfather,  being  the  only  brother  of  Richard^  tlie  fetto 
of  Elizabeth. 

It  was  proved  in  the  caufe,  that  EVrzahethy  In  172S,  Irt 
Raymonds  farm  to   oiie  LirJtpy  upon  leafe  for  the  tciffl  f-^  ^* 
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•s,  and  that  he  agreed  to  pay  the  yearly  rent  of  50  /.  to  ^l^*^'**/' 
laheiA^  her  heirs  and  alFigns,  for  this  farm,  and  he  did,  from 
;  to  time,  pay  Elizabeth  accordingly,  as  the  fame  became  due; 
before  tht:  expiration  of  the  firft  term,  on  the  8th  oi  December, 
9,  Lifidop  took  a  further  lenfe  of  the  farm  for  21  years,  at 
fame  rent,  and  witii  tlic  ulual  covenants  both  on  the  part  of 
Icfibr  and  the  lelTee,  and  paid  Elizabeth  the  rent  fo  long  as  (he 
1 

Ir.  Soluitor  General  for  tlic  plaintitT. 

"he  queftion  is.  Whether  this  is  to  be  confidered  as  land  or     r  682  1 
ley ;  if  the  latter,  then  it  goes  to  the  plaintiff,  the  filler  of 
half  blood  to  Elizabeth  Bramble. 

ndf  pendent  of  any  election  Elizabeth  may  have  made,  clearly 
money  ;  and  if  land  is  directed  by  marriage -articles  to  be 
icd  into  money,  in  this  court  it  is  to  be  confidered  as  perfonal 
te. 

1  the  cafe  of  Guid'J  verfus  Gui:lot  ( i ),  after  Trinity  term,  1 745, 
im  of  money,  by  articles  previous  to  the  marriage,  was 
ed  to  be  laid  but  in  the  purchafe  of  lands  in  Great  Britain^ 
1  fome  church,  college,  or  other  renewable  leafe,  and  to  be 
ed  to  particular  ufes,  the  laft  limitation  to  the  hu(band  and 
leirs. 

he  money  was  not  inveftcd  in  the  purchafe  of  any  free- 
,  or  leafehold  lands,  but  remained  in  money  to  the  death 
le  hufband,  and  ay  he  had  made  no  eleflion^  Lord  Chancellor 
,  that  at  the  time  of  his  death  it  flood  in  equity  as  it  did 
le  articles,  either  to  be  laid  out  in  freehold  or  leafehold,  and 
:fore  this  court  will  call  it  one  or  the  other,  according  to 
rule  in  equity,  that  what  is  agreed  to  be  done  muft  be 
idered  as  done,  and  declared  that  the  money  ought  to  be 
out  in  the  purchafe  of  lands  of  inheritance,  or  in  church, 

I  the  prefent  cafe,  Elizabeth  made  no  eleSHon,  and  therefore 
:r  death  it -Hood  In  equity  as  it  did  in  the  articles,  and  as  it 
there  direded  to  be  turned  into  perfonal  eftate,  muft  be 
idered  as  fuch. 

[c  then  cited  the  cafe  of  Lingen  verfus  Sowray,  I  P.  Wms, 
.  where,  by  articles  before  marriage,  the  hulband  agreed 
id  700/.  to  the  wife's  portion  of  700A  and  the  fecurities 
his  money  were  agreed  to  be  invefled  in  land,  and  the  hil 
linder  was  to  the  hu&and  and  his  heirs  j  250  /.  of  the  money 
called  in  by  the  hufband,  and  afterwards  placed  out  by  him 
different  truft,  and  declared  to  be  to  him,  his  executors  and 
iniftrators ;  this  Lord  Harcourt  held  to  be  an  alteration  of 
lature  of  it,  and  that  it  (hall  be  taken  to  be  perfonal  eftatc, 
I  he  hufband's  declaring  the  truft  to  his  executors,  feems 
imount  with  his  having  declared  that  it  (hould  not  go  to  his 

ere,  by  the  dir^^dion  of  the  hufband  Richard  Bramble,  af- 
us  and  his  wife's  death,  tlie  trulbees  are  to   torn  it  into 

(1)  Jute  254    S.  C. 

R  r  4  money 


tliC  mother   was   iivinj 


net  apiKar 


made  niter  tlie  in 
in  r.o  rcfpecl 


who  liCes 
but  fuppofin;!  it  to  l.c  a  Icafv 
here  -^  no  tim  taken,  the  value  in  v.o 
does  ihc  refervation  to  her  heirs  and  j*ri;^ns  at  i 
fale ;  for  if  fl\e  had  fold  it,  the  purch^ler  is  her 
takes  as  fuch,  and  therefore  as  Ihe  has  done  not] 
or  tl:e  other,  and  left  it  without  any  a<Pw  to  dei 
tiun,  it  will  not  alter  die  nature  of  it,  but  < 
ney  according  to  the  authorities  cited  and  m 
plaintiff. 

Mr.  IVilhraham  of  the  fame  fide. 
The  hufband  who  had  an  abfolute  power  o\ 
orders  it  to  be  inverted  in  lands  to  the  ufe  of  h 
and  to  the  wife  for  life,  and  then  directs,  on  tl 
furvivor  of  hurt)and  and  wife,  that  it  Ihould  be  (n 
the  eilate  in  lands  for  their  lives)  turned  into  mone 
among  the  children. 

If  the  articles  are  to  be  canicd  into  execution,  a 
letter  of  them,  then  clearly  the  land  ought  to  be  f< 
ever  it  is  agreed  to  be  fold,  or  directed  to  be  fold, 
look  upon  it  as  money. 

The  father  and  mother  might  apprehend  it  w 
vcnient  to  let  children  be  tenants  in  common  ( 
here  was  a  child  of  a  former  venter,  it  might  b 
view  of  giving  her  a  chance  of  coming  in  for  a  flia: 
In  Doughty  verfus  !>«//,  2  P.  Wins.  321.  " 
•*  father  deviftd  lands  to  truftees  in  fee,  in  tru 
"  profits,  till  faic,  for  the  benefit  of  all  his  four 
**  the  furvivors  and  furvivor  of  them  equally  \ 
"  truft,  that  as  foon  as  the  truftccs  (hall  fee 
**  the  benefit  cf  the  children,  they  fliould  fell 
"  and  :ipplv    the    moncY    for  the   benefit  of 
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lat  It  was  determined  to  be  perfonal  eftale,  becaufe  It  was    CtABTtiEr. 
red  by  the  perfon  who  had  the  original  power.  Bramble, 

queftion  is,  Whether  any  thing  has  been  done  by  Eli" 
*ramhU^  cither  in  the  life-time  of  the  mother,  or  in  her 
(hew  her  ele£lion  that  it  fhould  be  real  eftate  ? 
granting  the  Icafes  in  the  mother's  life-time  (hews  no 
an  fhe  intended  to  make  the  bell  of  tlie  landj  (lie  cn- 
le  lands  for  two  years  after  her  mother's  death,  and  if 
intended  to  fell  them,  could  not  have  done  more  for 
mtage  of  felling  them,  than  letting  them  out  on  a  rack- 
id  therefore  this  fa£l  is  of  no  avail  to  fhew  her  in- 
to make  it  real  eftate,  and  if  fo,  th;;n  the  articles 
o  be  fpecifically  performed  ;  and  the  court  will  not  be 
bat  it  fhould  fall  into  the  hands  of  tlie  plaintiff,  a  fifter 
.alf-blood,  rather  than  to  the  defendant,  a  remote  relation, 
ppens  to  be  heir  at  law, 
4ttormy  General  counfel  for  the  defendant. 
beihy  in  1728,  made  a  leafe  for  1 1  years,  and  in  1739, 
years,  of  this  farm,  and  referved  a  rent  of  50/.  a  year, 
to  her,  her  heirs  and  afligns,  a  covenant  on  the  part  of 
to  pay  it  to  her,  her  heirs  and  afTigns,  a  provifo  if  tlite 
uld  be  in  arrear,  that  (he  might  re-enter,  and  hold  to 
r  heirs  and  afligns,  and  covenants  likewifc,  on  the  part  of 
her  heirs  and  afligns,  to  perform  the  feveral  intents  and 
3  of  the  leafe. 

general  queftion  is,  Whether  this  is,  or  is  not,  to  be  con- 
as  perfonal  eftate  ? 

t  is  no  difpute  but  EUzaketh  had  the  equitable  abfolutc 
r,  but  fays,  the  plaintiff^,  though  ihe  enjoyed  it  as  a  real 
jret  as  there  is  nothing  done  to  (hew  her  intention  or  in- 
1,  it  fliould  be  confidered  as  real  eftate,  it  ought  to  go 
ig  to  the  direclion  of  the  articles, 

lot  natural  to  fuppofc  the  parlies  to  the  articles  fliould 
convert  it  into  perfonal  eftate,  where  it  was  not  at  all 
^,  or  of  any  advantage  to  the  child,  It  fliould  be  con- 
ito  money. 

noft  material  queftion  is,  whether  It  does  not  appear  on  r  ggj  ] 
:ircuftan'ces  of  the  cafe,  it  was  her  intention  to  confider 
her  real  eftate,  and  if  fo,  the  court  will  not  alter  that 
lecaufe  the  original  trull  was  to  turn  it  into  money,  and 
00  to  make  it  from  the  heir  at  law  ? 
as  well  as  words,  will  declare  the  intention,  her  giving 
for  rents,  as  the  rents  of  real  eftate,  and  as  flie  has 
proper  to  receive  it  from  a  tenant  of  real  eftate,  ihe  docs 
fcqucntly  receive  it  as  money,  but  confiders  it  as  her 
tc. 

plaintiflF  claims  it  merely  as  her  perfonal  rcprefentativc, 
under  the  articles. 

)bjcaed,  flie  has  not  applied  to  the  truftecs  for  poficffion 
nds. 

But 
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CiiAVTftEi  T.        But  what  (he  has  done  is  Qrongcri  for  {he  has  in  oppoGticato 
Eeambli.     ^jgj^  ^3J.^j^  ji^g  pofleflion. 

Mr.  JVor/  of  the  fame  (ide. 

This  court  does  not  c^nflder  abfolutely  money  to  be  laid  out  is 
land,  as  land,  or  land  to  be  turned  into  money,  as  money,  ur- 
kfs  it  is  confident  with  the  purpofes  for  which  the  land  was  in- 
tended  to  be  fold  ;  or,  on  the  other  hand,  for  which  the  money 
is  to  be  ioTefted  in  land. 

As  to  the  articles  themfelves,  direAed  firft  to  be  laid  out  in  hcd, 
but  for  the  cafe  of  their  children,  the  contracting  parties  had  it 
in  view  to  turn  it  into  money. 

Provided  mfiU  be  made  till  one  of  the  Jbares  Jbatl  hec-jme  p^^,^. 

Therefore,  if  that  cafe  did  not  happen,  of  its  being  ncccfTiry 
Co  turn  the  edate  into  money,  in  order  to  pay  a  fliare  that  Ais 
become  due,  then  they  did  not  intend  it  (hould  be  confidcred  as 
perfonal  edate.    /- 
/  ^,  In  the  cafe  oiChaloner  verfus  Butcher^  March  8,  1 736,  at  lb 

f^r/^^0€^€/cJfy^^^>tc^R»lls^  the  difputc    was    between  a  reprcfentatlve    of    perfonal 
Z  c/Uc<£rpfX''^r// /^    edate,  and  an  heir  at  law  :  money  th^e  on  mortgage  agmd 
--'  '  to  be  laid  out  in  land  to  the  huft>and  for  !iic,  to  the  wife  for  life, 

and  if  no  iifue,  the  abfolute  difpofal  in  him  ;  he,  after  the 
wife's  death  without  iffue,  declared  itjbouldmt  be  laid  out  in  Uni\ 
the  court  held,  if  the  quedion  concerned  the  ri^ht  of  a  durd 
perfon,  the  declarations  of  the  hufband  (houUl  not  be,  read;  but 
as  it  was  between  his  perfonal  and  real  reprefentativc,  diej 
fliould  be  read,  and  determined  it  upon  the  declaration  onlj; 
(  686  ]  there  is  no  pretence  in  the  prefent  cafe  that  EliTUibetb  ever  made 
any  declaration  it  diould  be  turned  into  money  ;  and  in  the  calc 
of  Edwards  and  the  Countefs  of  ffarwick,  2  Wms*  171.  Lord 
Macclesfield  faid,  in  all  cafes  where  it  is  a  meafuring  caft  be- 
twixt an  executor  and  an  heir,  the  latter  (hall  in  equity  have  tbe 
preference. 

The  enjoyment  of  Elizabcthy  who  had  a  power  over  it  in  thai 
fpecie,  confiderihg  it  as  land,  is  in  itfelf  an  evidence  of  her  in* 
tention,  that  it  fliould  not  be  turned  into  money. 

It  wouKl  be  very  extraordinary  to  fay,  that  the  heir  fliouId  be 
the  objeft  in  refpccl  to  binding  him  by  the  covenants  in  the  kafcs 
to  make  good  the  purpofes  and  intents  thereof,  and  yet  he  fliouM 
not  be  the  objeft  as  to  any  benefit  uiuler  ihem,  but  fhould  go  to 
her  perfonal  reprefentativc. 

All  the  circumdances  put  together  are  drong  to  fhew  the  party, 
who  had  a  power,  meant  it  fliouId  continue  as  land. 

And  though  the  defendant  has  been  called  a  diflant  relation, 
he  cannot  be  confidcred  in  that  light,  when  he  is  dircftly  in  die 
male  line  of  Richard  the  pariy  to  the  articles,  as  he  is  a  grandion 
of  his  brotlier. 

Lord  Chancel  ton. 

This  is  a  qucftion  between  a  perfonal  reprefentativc  and  an 
heir  at  law,  concerning  a  property  which  at  prefcnt  is  cxiftingas 
real  edate. 

h 


In  the  Time  of  Lord  Chancellor  Ha&dwicks.  6i6 

lasbeen  contended  on  the  fide  of  the  plaintiff^  that  tins  CtAtTtur. 

is  now  real  ePwate,  and  (landing  in  truftees'  names,  is  to     ^^a**"*-** 

:  its  nature,  and  to  be  confidered  as  perfonal  eftatc. 

;  general  queilion  is,  whether  it.  is  to  be  confidered  as 

r  money  ?  and  this  will  depend  on  two  queftions ;  /OVy?, 

ler  on  the  nature  of  the  truft  in  the  articles  independant 

election  by  Elizabeth^  it  ought  to  be  confidered  as  land  or 

?  Secondly^  Whether  Elizabeth  has  fliewn  any  intention  it 

be  kept  as  real  cftate  ? 

be  fure,  it  cannot  be  faid  to  be  a  clear  cafe,  but  on  the 
•  the  articles  one  of  the  weakeft  in  which  a  perfonal  repre- 
ve  could  come  into  this  court,  to  turn  it  into  money. 
J  truft  under  the  articles   is,  "  that  the   eftate,  fo  to  be 
:hafed  after   the  deaths  of  Richard  and   Mary^  be  fold, 

the  monies  arifing  by  fuch  fale  divided  among  all   the 
ircn  of  the   marriage,  fhare  and  (hare  ^like,  to   the  fons     [  ^87  3 
venty-one,  and  to  the  daughters  at  twenty-one  or  mar- 
;,  provided  no  fale   be   made   till  9ne  0/  the  Jhares   become 
bleJ' 

truly  obferved,  that  thf  contrafting  parties  fuppofed  there 

be  more  childien  than  one  of  tliis  marriage,  and  confe- 

y  more  convenient,  if  feveral,  to  take  their  portions  as 

,  for  the  provifion  being  fmall,  it  might  be  wanted  to  fet 

ip  in  trade,  iffc. 

hing  is  faid  of  a  fole  child,  but  only  that  it  (hould  be  di- 

among  the  children,  and  by  turning  ic  into  money  might 

,e  with  more  eafe ;  but  to  have  diredled  a  compulfory  fale 

)ne  child,  would  have  been  a  pretty  frivolous  dircftion  of 

nt. 

;  provifo  is  not,  till  the  money  arifing  by  fale  (hould  become 

c,  but  untill  one  of  the  J}j ares  become  payable  \  M'hich  is  ft  ill 

ding  as  if  the  whole  was  not  to  go  to  one. 

I  the  very  laft  claufe   is,  if  all  the  children  fbould  die  before 

ticnsfbnll  become  payable^  *•  th^il  the  eftate  fliall  not  be  fold  j 

after  the  deceafe  of  fuch  children  the  truftces  and  their  heirs 

ftand  feifed  of  the  fame  in  truft  for  Richard  and  Mary^ 
the  furvivor,  and  the  heirs,  executors,  adminiftrators  and 
ns  of  fuch  furvivor  for  ever." 

hat  taking  the  conftruftion  of  the  declaration  of  truft  to- 
,  the  contracting  parties  fcem  to  have  had  in  view  the  cafe 
ral  children  5  but  the  obfervations  I  have  made  are  not  de- 

becaufe  they  do  not  abfolutcly  detetermine  there  Ihould 
fale  if  one  child,  though  they  have  weight  fo  far  that  the 

which  they  dire£led  a  fale  has  not  happened. 
I  fecond  queftion  is,  as  to  the  eieftion  of  Elizabeth  the 
:er,  whether  there  be  any  evidence  in  the  cafe  of  her 
g  to  keep  this  as  land  ? 

luft  be  allowed  equity  follows  the  contracts  of  p^h^s,  in 
:o  preferve  their  intent,  Tiy  carrying  it  into  execution,Nmd 
Is  on  this  principle,  that  wliat  has  been  agreed  to  be  donfe  . 
luable  con(i(leration  is  confulcrec!  as  done,  and  holds  in 
:afc  except  in  dov/cr :  and  tlierefoie  where  money  is  to 

be 
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CsABTiiK  ▼.    be  la; J  out  in  land,  there  the  court  will  make  it  hare  the  pnp. 


perty  of  land  ;  the  fame  rule  of  lands  to  be  converted  into  mo- 
ney. 

No  eleftion  could  determine  the  quedion  as  to  thofc  dab- 
ing  under  the  trufl^  but-  as  to  thofe  only  who  cbimasvoluD- 
teers. 
[  68S  ]  The  father  i?/VAjr^  PramW**  died  in  1701,  the  mother  in  174:^ 
and  being  reduced  to  one  child,  niuft  depend  entirely  on  ha 
a£^s ;  (he  did  not  die  till  1744,  and  tlierefore  capable  of  judging, 
as  flie  was  turned  of  40. 

She  on  the  mother's  death  entered  on  the  land,  and  from  tlu! 
time  continued  in  poflefllon  for  two  years,  received  the  tchb, 
made  no  application  to  truftees  to  fell,  nor  brought  a  biil 
againft  them  to  fell,  though  fhe  had  a  right  to  apply  to  them  D 
fell,  and,  as  cejluy  que  iruj}^  might  have  contracKd  for  fclfe, 
and  bound  the  truflces. 

But  there  is  ftill  fomerhing  more  in  the  cafe  ;  (liC  made  alr.i: 
in  1729.  of  the  lands,  referving  a  rent  to  her  and  her  heirs,  and 
likewifc  in  1739,  with  the  fame  refcrvatron. 

Tl)ii  hath  been  infifled  to  be  a  further  afl  to  fhew  fliraf 
proved  of  its  continuing  as  land. 

It  was  objefled,  the  leafes  were  made  in  the  life-time  cf  t\ 

mother,  who    had  her  life  in  ihe  eltatcj  but  the   qucilicr.  b 

not,  whether  fhe  had  a  right    to  Icafe  it  out,  but  w^ctht^  tlis 

does  not  amount  to   an  approbation  of  its  continuing  asrcji 

cftatc. 

£/Vji<';',ai  ac       w^^  {),g  jj,^y  yjgi^j  ^Q  make  an  elcQion  at  twenty-one  after  tic 

rhTi'WLblinai-  death  of  thc  father,  as  flie  was  the  only  child  of  the  m?.rnag^? 

»nge,h.darig.';t  I  am  of  Opinion  that  (he  had   a  right  to  clc£l  even   daring  t-t 

rvcuinhtrmo-  mother's  lift,  and  that   (lie   might  have  come  into  thiscouitn? 

to  come' K  "to  this  compcl  the  tfuflccs  to  fcll  tliis  reverfion  for  lur  benefit,  c\eni3 

court,  to  comp-i  the  mother's  ll:c-time  •,  and  though  (lie  had  this  rii^ht,  yet  :&• 

the  truitc.sto     ^^^^  of  doing  this  fhe  makes  leafes  of  the  lands,  rcVtrviii-  ra: 

in  tiicfc-  unus      to  her,  her  kcirs  wid  ajjigns,  ^ 

for  iu-rbsncfic.  Can  thcrc  bc  a  flrongcr  evidence  to  (hew  her  intention  to  cor- 
tinuc  it  as  real  cftaie,  than  that  flic  had  bound  her  heirs  to  mile 
good  this  leafe  ? 

It  liub  been  faid,  the  truftees  in  point  of  law  had  n  riqht  f? 
receive  the  rents,  and  to  be  furc  they  had ;  and  yet  (lie  cntc^i 
againil  ilieir  pofTlfnon,  and  grants  leafes  of  the  lands ;  and  fs 
was  a  very  material  obfcrvaticn  of  the  defendant's  counfcl  wiia 
regard  to  the  heir's  being  liable  to  an  aftion  on  the  part  of  tbc 
leflee. 

Thc  cafe  of  Lwgcn  verfus  Soivray  ( r )  in  one  part  of  it  is  r?.tte 
for  the  defendant,  for  «*  the  articles  (faid  Lord  Harccurt)  havcb 
"  equity  dianged  the  nature  of  the  money,  and  turned  itasS 
•*  were  into  land  ;  and  therefore,  as  to  fo  much  of  the  i4C0i 
*'  as  is  fubfirting  upon  the  fccurities  on  which  it  was  originailf 
**  placed,  or  on  any  other  feruritics  ivkere  m  r:cw  irufts  haviit^ 
"  declared^  it  ought  to  be  confidercd  as  renl  eflaie, 
ThUcourrrathrr  Tliis  ccurt,  it  one  may  ufe  the  cxprcinun  in  a  court  of  jw; 
l-y-toanheii3  ^^.^^  raihcv  leans  to  an  heir  at  hiw. 

(i)  Fj:\  1.-2. s.c.  • 


rUw. 
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/iiat  life  does  Lord  Harcourt  make  of  the  words  Execu-  Crabt«»ev. 

Adminijlratcrs  in  that  cafe  ?  why,  fays  he,  "  as  to  the     fi*^**"'-** 

of  the  1 400  /.  which  was  called  in  by  t!ie  hufband,  and 
/ards  placed  out  on  fecuritics  on  a  different  truft,  that 
le  taken  to  be  perfonal  cdate  ;  for  placing  it  out  thus, 
e  to  be  an  aitLT.ition  of  the  nature  of  it,  fince  the 
nd's  declaring  the  trull  to  his  execut^rSf  and  admifiiflrators 

tantamount  with  his  having  declared  it  that  fhouid  not 

his  heir." 

low  far  that  j;oes  in  the  prefent  cafe,  the  hufband  there 
[)t  do  otherwifc  than  declare  the  truft  to  his  executors 
liniftrators,  and  yet  the  court  held,  that  it  fliould  not  go 
sir, 

Elizabeth  referved  to  her,  her  heirs  and  afligns,  and  faid  Lo«l  Macclef- 
pbintitF's  counfd  flie  could  not  do  otherwifc;  and  very  fh^^rdlfc^hc 

could  not ;  and  yet,  though  (he  could  not  rcferve  other-  court  to-givc  tf 
lerc  is   equal  reafcn  in  the  prefent  cafe  to  hold  it  as  her  turnofthc  fcai 
:  ihould  go  to  her  hcir^  as  in  Lingen  vcrfus  Soiurny^  to  the  h*eirt***"' 
rs ;  and  this  will  be  fufHcient  to  determine  tlie  qucilion 
:cn  ih::  rcprcfentative  of  the  perfonal  cflate  and  the  heir, 
WIS  truly  faid   by  Lord   Macciejjield^  it   has  been   the 
the  court  to  give  the  turn  of  the  fcale  in  favour  of  the 

therefore  as  I  find  It  land,  and   the  abfolutc  proprietor 
:>  Ian;!,  and  did  aiis  to  (liew  Ihe  intended   it  ihould  be 
e,l  .13  Tcnl  eftate,  I  Ih  ill  confulfrr  it  as  fuch ;  and  there- 
bill  mult  be  difmifTed,  but  witliouc  coils. 


rfus  Gzvyn  and  Wight  ftml  others ^  the  Second  Seal^  MichaeL  Cafe  2 eg, 
mas  Term  1 748. 

E  bill  was  brought  agilnft  the  defendant  Givyn  for  a  The  court  wili 
3rcclofure,  and  agalnlt  the  defendant  Wight  for  a  dif-  not  determine 
if  his  incumbrance  on   the  mortgaged  prcmiiles,  and  for  JJJjI!'*^,''*/^ 

of  a  moiety  of  the  eftate  in  poiTeiixon  of  the  defendant  moi ion  that  hai 

O  the  plaintiff,  *»'=^n  referved 

right  by  his  anfwer  infifted  on  a  prior  incumbrance  up-  tiu^a^'trVthl** 
ns  eftate,  and  claimed  to  be  tenant  by  the  curtefy  of  the  mafter  has  ma< 
ilate  \  and  that  his  fon  had  the  fee  under  an  old  fettle-  ***''  '^P®'^ 

le  hearing  of  tlie  caufc,  Lord  Chancellor  decreed  that 
hould  redeem  or  fl.and  foreclofed,  ami  that  the  conlider- 
the  matters  in  queftion,  between   the  plaintiff  and  the 
(It  iF:^ht  fliould  be  referved  till  after  the  maftcr  made     r  gg^  i 
rt  in  relation  to  Gwyn. 

Wa'^er  reported  the  defendant  Gwyn  had  not  redeemed 
iiitiff  by   liie    time  limited,  and   that  report    was  con- 

tlaintiff,  inftcad  of  fetting  down  the  caafe  upon  the  equi- 
ved  between    him  and  tlie  defendant    Wight,    applies 

now 
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CooKCT.GwTN.  now  by  motion  for  the  delivery  of  the  pofleOion  of  the  mkttj 
in  mortgage  in  him. 
Lord  Chancellor, 

The  court,  where  they  have  at  the  hearing  of  a  paufc  referr- 
ed any  of  the  matters  in  quedion  between  d^e  parties,  till  after 
tlie  mafter  has  made  his  report,  will  not  determine  thofe  rostten 
in  a   fummary   way  upon    motion,  but    the    plaintiff   (hcold 
have  fet  it  down  in  the  ordinary  courfe  upon  the  equity  re- 
fcrved. 
A  receiver  may        If  the  plaintiff  had  indeed  moved  for  a  receiver,  and  had  laid 
he  granted  on      a  proper  cafc  before  the  court  for  that  purpofe,  I  would  han 
5!^*dhlg"thr)^'  granted  the  motion  notwithftanding  the  refervation  under  the 
fervadoo  of  aU    decree }  becaufe  this  ~  would  have  been  a  mere  provilional  m* 
matter*  under     ^^r    and  would  not  have    affected  the  quedion  between  tb 

the  decree,  for  ' .  ^ 

thhisamere        parties.  • 

provifional  order* 

Cafe  2<fo.  Jnonytnous,     Michaelmas  Term,  Nov.   lo,    1 748. 

The  defendant 

being  a  prifoner  "^  JT^'  Wilhraham  moved  that  a  bill  of  revivor  might  b? 
in  nrA gaol,  and  IVI  taken  >rd  confefjb  againft  a  defendant,  a  prifoner  in  Ysn 
the  demand  fo       ■*"    ir  r  j  m      tt  t  r 

trifling  it  would  g^ol  for  Want  of  an  appearance,  without  the  expencc  of  remor- 
not  bear  the  ing  him  by  habeas  corpus  to  the  Fleet  and  bringing  Jiim  into  comt, 
"^*ii^**him^b  *^  ^^  demand  againft  him  by  tlic  bill  was  fo  trifling  that  k 
SXlw  f«r/iri  to    would  not  b^r  the  charge  of  the  journey  from  Tork. 

the  Fleety  it  waa 

moved,  to  fave  this  ex  pence,  that  for  want  of  appeanmce  the  bill  might  be  taken  pro  cwftHk  \  the  coBt 

refttfed  co  doit  in  this  rummary  way. 

Lord  Chancellor  faid,  he  could  do  nothing  in  this  fummary 
Af^rthc^Jor  ^^^^^  j^^^  ^^  plaintiff  muft  proceed  in  the  ufual  method  pointed 
jn^courttof  out  by  the  5th  of  the  prefent  King,  r.  25,  the  a£k  **  for  raakii^ 
equity  effeaual  4«  proccfs  in  courts  of  equity  efledual  againft  perfons  who  ab- 
who"2)fa>S°*  **  fcond  and  cannot  be  fcrvcd  therewith,  or  who  rcfufe  to  ap- 
there  was  a  <'  pear ;"  and  though  for  fome  time  after  making  this  acb  tber? 
\^^^ lid**'  ^^  ^  doubt  whether  it  extended  to  bills  of  revivor,  where  de- 
biU8«^ review,  fendants  refufcd  to  appear  to  fuch  bill,  yet  it  is  fettled  now 
but  it  is  now  that  it  does  \  and  therefore  you  muft  upon  this  oceaGon  have 
dc«8*tnd*dicre-  ^^courfc  to  the  ordinary  remedy  (i },  and  his  Lordfliip  denied  tk 

fore  the  plaintiff  mOtion. 

muft  have  re* 

courfe  to  (He  ordiairy  remedy. 

(l)  Vide  fie»4trfin  v.  Miggs,  2  Bro.  Cha.  Ref.  U% 


la  the  Time  of  Lord  Chancellor  Hardwicke.  6gt 


BiJbopytx{M%  Church  and  ether Sf  Dec.  Z^  174S.  Cafe2(Jr. 

Motion  was  made  for  an  injunftion  upon  the  following  s. c.  i  Vef.  100, 

Cafe  :   The  plaintiff  was  the  refiJuary  legatee,  and  fur-  b.  a  refiiuary 

g  executrix  of  her  hufbrind,    to  whom  Church  and    one  l^gf tee,  and  fur- 

j  had  given  a  joint  bond  for  payment  of  a  fum  of  money  :  of  k«  huAam?" 

fA  one  of  the  oblicjors    died,  and  the  plaintiff  was  indebted  to  whom  C.  juia 

her   own  private  account  to    Owen   who  was  become  a  ?-.*^*f  6»yn* 

*^  joint  bond,  C. 

■^"P^*  died,  and  the 

phintifT  was 
?d  mn  her  own  private  account  to  0,  who  is  a  banlcrupt ;  the  bill  brought  agaiift  his  aflignees  for 
Jiid^toiiy  and  to  fee  off  what  wa«  become  due  to  her  as  executrix  againft  the  debt  from  herfdf  to 
ikrupt.     2njui<£tion  denird  :  for  as  Tu.h   a  fee  off  could  not  be  done  at  law,  there  is  no  Inflance 
beicj  allowed  here  j  for  Ct^:  debts  arc  due  in  different  righcs>  and  %Gt9,  a.  docs  not  compr^^ 

le  pbintiff's  bill  therefore  was  brought  againft  his  afllg-     ^\ ■ — 

for  an  injunftion,  and  to  fet  off  what  was  due  to  htx  ^%.y^^^^fj^f:^^ 
itrix,  tfTr.  Againft  the  debt  due  from  herfelf  to  the  bankrupt/  r  y^  ^  ^^ 
rd  Chancellor  denied  the  injunflion;  and  as  to  the  fet-off,  faicJ,  ^  '  c  ^^  ^  ^  '  * 
X  was  admitted  this  could  not  be  done  at  law,  nor  did  he 
'  of  any  lijte  inftancc  here  :  the  debts  arc  due  in  different    ^  ^y 

5 :  the  a<a  of  parliament  of  2  Geo.  2.  r.  22.>7.  13.  does  not^'^^^^  ^ ^^  "^"^ 
riihend  this  cafe  ;  nor  is  it  within  5  Geo.  2.  for  preventing         ^  ^:^iia.^rJ^^ 

)mmitting  of  frauds  by  bankrupts,  for  here  was  no  mutual  ' ^ — 

:  between  the  parties,  and  this  matter  had  been  determined     c^^<^^^ -^^ 
:cond  of  April  /.v  parte  Hope.  „,^^.m^ 

this  court  was  to  go  into  inquiries  of  this  fort,  an  account    ^  "Ix'^i*^*-'./^^ 

be  taken  of  the  teftator*s  whole  eftate,  till  it  was  fcen  if  ^  ' -     ^ 

was  a.furplus  fo  as  thereout  to  make  afet-off. 
lother  confequencc  would  ariie ;  it  is  often  doubtful  whc- 
rxecutors  can  take  a  refidue,  which  might  draw  on  infinite 
ice  if  itfliould  be  allowed  of  in  the  like  inftances. 


Anonymous.     Hilary  Tenn^  J.vi.  24,   1 748.  Cafe  262^ 

BOUT    five  years    ago  a  bill  was  brought  by   feveral  A  defendant 
perfons  claiming  to  be  heirs  at  law  to  the  Duke  of  Buck-  ^^^^  «%ive 
71  i    the  defendants  like  wife  infiftcd  on  being  heirs  at  law,  ftance,Tnd*thac 
iTu;;s  were  directed  to  try  it :  the  plaintiff^  were  not  found  is  after  a  decree 
heirs  at  law,  but  the  defendants  o:ily,  who  have  fet  down  » account,  bs- 

r  ,  .  -  J  ^'  caule  in  that 

lUle  upon  the  equity  r  ;i  .rvcd.  cafe  he  is  confi- 

de red  as  an  t.€to:  i 
fur  till  the  account  is  tiken  it  is  not  known  on  which  fiJe  the  balance  lies. 

ic  plaintiffs  now  move  to  adjourn  the  caufe  till  the  reprefcn-       [  692  ] 
8  of  fomc  of  the  parties  are  brought  before  tlic  court. 
rd  Chancellor  faid,  a  defendant  caiiiiot  revive  but  in  one 
iccj  and  that  is  after  a  dccret:  to  account,  becaufe  in  that 

cafe 
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Anontuovs.  cafe  a  defendant  is  confidcred  as  an  aSor  (i)  for  until  the  sr 
count  is  taken  it  is  not  known  on  which  fide  the  balance  lies ;  bu^ 
even  in  a  bill  brought  for  an  account,  till  the  caufc  is  heard,  if 
there  is  an  abatement,  ihc  defendants  cannot  revive  ;  and  there- 
fore it  is  the  plaintiils  only,  who  ought  to  fee  th-rc  are  proper 
parties ;  and  if  they  have  in  this  cafe  neglefted  to  do  it,  and 
fliould  be  defe£live  in  tliis  particular  when  the  caufe  comes  oi\ 
again,  I  fliall  not  let  it  ftand  over  upon  paying  only  the  colls 
of  the  day,  which  is  the  ufual  method,  but  (hall  dilxnifs  tbeit 
bill  out  of  court  with  coils  to  be  taxed. 

( I )  Fidt  Kent  V.  Kent,  Prec,  Cha   1 97.     cafe,  I  P.  W.  263. 
Stwuel  V.  Cokf  1  Bq,  4^,  3-  /^-  S-  -O^w^'-f 

Cafe  263.  Stiles  verfus  Cowper,  March  8,  1748. 

.VirjF.  c.-letsa  T  N  1700  Sir  John  C(nupery  the  father  of  the  defendant,  who 
building  leafc  of  |^  ^^g  intitled  to  an  undivided  moiety  of  houfes  with  Mr. //<'«- 
•i  a  houre  in  '  ^O'  **  Portugal  Rowy  Lincoln*!  Inn  Fields^  and  by  a  private  ad  of 
Lincoln" t  Inn  parliament  empowered  to  make  partition,  and  to  let  oat  his 
^oit'  ^^^*!l?^  moiety  on  a  buildine  leafc  for  fixty-one  years  made  a  Icafe  of  pin 

amgns  over  Uie      -         '^    ^       ^  o  ^  /      _,_'    .  .  .  ,        .    *^ , 

leafc  to  the       thereof  for  fixty-onc  years  to  Mr.  Jvard^  recitmg    therein  th: 

plaintiff  for  the   power  givcn  to  him  in  the  aft  of  parliament  of  leaGng,  and  a  li- 

ni!^?**He'*re^*  berty  to  the  leflee  to  quit  after  the  firft  twenty  years  on  giving 

buiidsthehpuff,  propcr  noticc. 

and  lays  out 

5000/.'  for  that  purpofe,  and  pays  the  referved  rent  of  40/.  to  Sir  J.  C.  tiU  he  di^d.     On  hkieiti 

the  defendant  became  intitled  as  firfc  remainder  man  in  tail:   for  ftx  yc^irc  he  thought  proper  to  rrctm 

rent,  and  then  brings  an  cj<:£tmenC«  und  recovers  at  law  for  want  of  the  ufual  covenants  in  the  |^ai)^ 

leafe.     The  plaintiffbrought  his  bill  r^r  an  injonftioR,  and  to  be  quieted  in  poifefHon.     A  tuts  Itxk^ 

rtSed  to  b*  executed  with  propn  ewmantij  and  the  plaintiff  to  bold  the  premjii  for  the  reiKai'Jer  ;j:k 

liw#(i). 

,    ^  ^  aP     Mr.  Ward,  fome  time  before  17 16,  affijrns  over  the  leafe  to 

^  ^  '  -Z'^/"        i/<j/J/V//  StUes  for  the  remainder  of  the  term,  who  in  the  yar 

1 7 1 6  rebuilds  the  houfe,  and  lays  out  above  5000  /.*  for  this  pur- 

/^/^  /  1/  ^?^^J^  P^^^>  ^^^  conftantly  pays  the  rent  referved  under  the  Jeafc  <rf 
^^    /j0^  40  ^»  P^^  ^"''-  to  Sir  John  Cowper  till  1 729,  when  the  leflbr  difJ, 

jZ'  *    ^f^^"^^  >vho  was  only  tenant  fcr  life  ;  and  on  his  death  the  deferdict, 

his  eldeft  fon,  became  intitled  to  it  as  the  firft  rcraainder-nna 
in  tail. 

^   "~x      c^  From  the  year  1729  to  173;  the  defendant  thought  proper  to 

/^^^tf  ^  '^-^^''"'''^^^ireceivc  the  rent  from  Mr.  S///^/,  and  during  that  time  the  tenant, 
^  ,,^1'^^  •  J^i^^  at  his  own  expence,  built  new  offices. 

^ It  appeared  to  the  court,  upon  reading  the  leafe,  that  the  o 

venants  ufual  in  building  leafes  were  not  inferted  here  (2}. 

( 1 )  Sed  Vide  Doe^  Leffee  of  Simpfin  v.     to  the  afual  conditions  required  by  hi' 
Butchery  Douglas.  50  zd.Bd,  ing  powers,  and  efpecialiy  by  thepowtf 

-(2)  Nor  was  the  leafe  made  purfuaat     contained  in  d&e  adt  of  parliament. 

Q  Ik 


^^/ 


CASES  Arjucd  sod  Ifea  |^  ^^  Yimc  of  Lord  Chancellor  Hardwicm. 

Unt  IS  confidcred  as  in  2fl3?[i;:  rj^^  defendant  after  this  acquiefcence,  and  receiving  the  rent, 

ait  15  not  bovnoHThicliSiit  brings  an  cjeftmcnt  againft  the  plaintiff  for  the  poffeffion,    as 

I  brou;:Iit  for  an  accwnt,  tUl  k::  devifec  of  Mr.  Siiies,  and  recovers  at  law  for  want  of  the  afore- 
*^3tcmcnt,  ihcdcfendntsca:?:-  faid  covenants. 

plaintlrTs  onljr.  who  oogktofeir       The  plaxntHF  brings  his  bill  here  for  an  injunflion  to  ftay  the 
if  they  hare  in  this  caff  rfjki::  defendant's  proceedings  at  law,  and  to  be  quieted  in  the  pof- 
ficlive  in  tliis  panicubi  wLfn  r;i  feflion  of  tlie  houfe,  under  the  Icafc  and  ^rffignment. 

II  not  let  it  (landofffDpGap:      Lord  ChaKC^llor, 

which  is  the  ufual  mctHlsiL      Though  the  acceptance.of  rent  under  a  l€a;fe  by  iflue  in  tail, 
mrtwIlhcoIUtobctaiei  wiU  bind   them,  where  they  claim  per  formam  doni  from  the 

Icffor,  yet  this  alone  will  not  bind  the  remainder-man  in  tail, 
who  claims  the  leafchold  cftate  by  purchafe,  but  is  a  circuxii- 
ftancc  however  in  favor  of  the  leffee  ;  and  when  the  remainder- 
man lies  by,  and  fuffers  the  leffee  or  affignec  to  rebuild,  and 
does  nc^  by  his  aiifwer  deny  that  he  had  notice  of  it,  all  thefe 
circuraffances  together  will  bind  him  from  controverting  the  leafe 
afterwards. 

But  the  defendant's  counfel  alledging,  if  the  houfe  fliould  be 
Sir  7rffi  Gw^,  ife  f^f^/^^burnt  down,  the  plaintiff,  by  the  leafe,  is  exprefsly  exempted 
tied  to  an  andividcd  tnoicryof kfe^- from  re-building,  and  might,  the  noxt  day  after  fuch  accident 
al  Ibw  Lsncolfit hnFiiiiiM'^}^:ol  fire,  give  notice  to  quit  j  his  Lordfliip  dire£led  a  new  leafe 
empowered  to  make  partitioD,3Bil»-to  be  executed  with  the  proper  and  ufual  covenants,  for  the  re- 
buking icafc  for  firty^^ff^^^^^  :\  ,,  ,  , .  .  ,..  ,  ,., 
r  nc  years  to  Mr.  ^^^>^^'  And  upon  executing  fuch  leafe,  his  Lordthip  decreed  the 
l^  '  ihcadofpariiaffifflf'^^plaintifftohold  and  enjoy  the  premiffes  in  queftion  quietly  for 
Tt     *°   it  after  ribc  Mtvtan?^ the  rcfidue  of  the  term  in  the  leafe,  againft  the  defendant,  but 


^93 


SrxLKi  r. 


rfc.  C^a  197. 


cafc,iP.W.rfj. 


Stiks  Tcrfus  Covftfi  Uifd  J,  I' 


c. 


BSlrJ.C^ 


00  cofts  to  be  paid  on  either  fide  ( i ). 
Sit^'  (i)  Reg.Lii.B.  174».  fol.  260. 


uh.rtiemdrefltof40.toS..,-^^^, 

\>i\\i'f^^°^^^^^^  and  his  Wife  verfus  Edwards   and  his  JVife^  May  24,-   q^^ 

1749. 


^64* 


Hcforc  I7i^»  ^"^ (i«:'*1p HIS  caufe  came  before  the  court  on  petition,  and  a  quef- 
••^j  foac  time  ^^  ^^  terfl)i'';l:  JL  tion  arofe,  whether  upon  a  deficiency  of  a  teftator's  affets 
>/  for  the  remai  ^^^  jj^^gjosci-^x)  pay  all  the  legacies,  a  devifee  of  an  annuity  for  life,  charged 
Js  the  houfe,  and  ^^  i^^^  nafa^^in  the  ieftator*s  perfonal  eftate,  (hould  abate  in  proportion  with 
wto ''pother  legatees,  or  whether  he  Ihall  be  confidercd  as  a  fpecific 


-!t«*-^'"^^" 


,,y,ei.antcrl.ft.^nj^j^fcj^atees, 
(,,becanie«titled»«t»  .  ^^^ 


js  tei*'egatee,  and  cbnfequently  not  liable  to  abate  with  general  le- 
*  ^    tees. 

Lord  Chancellor  faid,  he  believed  there  was  a  cafe  where  fuch 


»?n«acy  f„,,i^    -5r^ 


year  1729 

nt  from  Mr-  ^^^'^^^  ^^  """  ^       .^"°"  ^^  ftand  over,  that  he  migh 
^ocncc,  built  new  o4ccs.^j^jij'   q„  ^j^^  ^^^i^  ^j  j^^^  ^^^^  1^-^  Lordfliip  faid,  the  cafe  of 

Xto  the  court,  up^^'^'^^V^^ij^  cf  General  Pepper    verfus  Medlicot  (l\    was 

'.  ^1  Ijgilding  le^*^*  **^^^  ^"^  authority.in  point,  that  an  annuitant  for  life  on^the  perfonal 

ij^^ate  muft  abate  in  proportion  with  other  legatees,  and  i&  not  X» 


y^^th  the  <,th«^r      -^^y^^rA 


authority  of 
^Iton  vcrfu« 


[  <5»^  1 


M  the  oft*' '•f^!'*'*  confidtrcd  as  a  fpecific  legacy, 


Je  K""' 


(0  s. 


Vol.  III. 


C.  cited  a  Ff/.^ij^ 
S  t 


General 
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HvMi  T.  General  Ffpper  by  his  will  gives  A.  140  /.  out  of  his  perf 

^DWAKst*     eftalc,  to  pHrchafc  her  an  annuity  of  20  /.  a  year  for  her  \i 

(he  continued  in  his  fervicc,  and  if  that  (hould  not  be  fuffic 

his  executor  had  direftions  to  advance  her  a  further  fum  to 

chafe  this  annuity. 

Upon  a  deficiency  of  affcts,  it  was  infifted  A.  (hould 

•in  proportion  with  the  other  legatees ;  Sir  Jcftpb  Jekjil  1 

that  opinion,  and  ordered  (he  Ihould  abate  upon  the  whol 

of  140/. 

His  Lord(hip,  on  the  authority  of  this  cafe,  ordered  d 

nuitant  here  (hould  abate  in  proportion  with  the  legatees  ( 

(1)    R£g.  Uh.    A.    1748.    fol.    398.     Ltwin  Y»  Lewiitj  2  Fff. 


Cafe  265.  -3%  2<5,  1749.     Tte  Firjl  Day  of  Trinity  Term. 

A  plaintiff,  TV  ^  ^'  S^^'f^^r  General  moved  to  difcharge  an  order  ol 
Safo^hai"'     iVi  by  the  plaintiff  from  the  Matter  of  the  RdU  up 

beendiirolved       Cafe. 

upon  the  merits,  The  bill  was  brought  for  an  injunflioni  and  on  the  < 
ftcw^nTcaufc  ^"^*^  P^^Y*"?  ^  dedimtis^  to  take  his  anfwer  in  the  coui 
cannof  by  was  granted  of  courfe  :  on  the  coming  in  of  the  anficr, 

aincnding  hii^^    ^^"^^'"'  moved  to  diflblvc  the  injundion,  unkfs  caufc,  J 
fcndaTif  1  (.b-      plaintiff  (hcwiii;^  no  caufe,  the  injun£lion  was  diiTulveil. 
tailing  a </•:</;-  The  plaintiff  aftcrwards  amends  his  bill,   and  on  the* 

mui  to  lake  his  ^^^y^  prayinc:  a  ded'nms  to  take  his  anfwer  to  the  amend 
move  for  an  in-  movcs  again  tor  an  injundion  before  the  Maiter  ci  the  Ri 
jundtion(0,buc  ^35  opinion,  he  was  intitled  to  it,  and  made  an  order  acca 
co*miMg*i^nrhc^  '^^^^  motion  was  now  to  difcharge  the  Mailer  of  th< 
may  nwvc  for  order  for  irregularity. 
Ihcm-ri«U)^^  Lord  Chancellor, 
/™  /  ^  ^  ^"^  ®^  opinion  it  ought  to  be  difcliarged  for  irregular 
/  ^v^.     n^^'     When  an  injuntlion  has  been  diffolvcd  upon  the  mc 

^7»^  V        ^^y*'^  for  want  of  the   plaintiff's  flicwing   caufc  why   the  inj 

^      /^'"^  fhould  not  be  diffclvcd  on  the  defendant's  order  w/;7,  h^ 

by  amending  his  bill,  and  the  defendant'^  obtaining  a  i. 
take  his  anfucr  to  the  amended  bill,  move  for  an  inju 
t  ^95  ]  f«r  if  he  could,  he  might  aii'scnd  his  bill  fiiirs  qta^iia^ 
that  means  keep  up  the  irjun6lion  againll  the  defendant 
nitum-j  but  if  on  coming  in  of  the  dcf<  ndant's  unfMre 
amended  bill,  he  thinks  there  are  fufficicnt  groTinds  ari 
rf  the  anfwer  to  fupport  an  injunction,  ht:  may  move  ioA 
the  merits. 

But  an  Tnjun£bio«  granted  on  a  Jedimus^  to  rake  an  a 
an  amended  bill,  is  contrary  to  the  mte  and  praftic 
court,  and  therefore  let  the  Maftcr  of  tlie  RqI/j^s  ordc 
charged. 

(t)     oTra-jefsv.  L0ndS/sfird,2rc/,         fa^  So   Edumrih  v,    Jewkiu, 
ig.  A*mL  ic^.  S.  C.  Cki.  ibef.  fr;. 


CASES  Afgdadfta  ^  ^^  ^^^^ ^^  j^^j^ ChanccMor Hardwicke.  dp; 

rchafe  her  naiinitTein.':': 

dinLi$fer»ice,aiifikb  Canvntvii  Read,  7u„f  i\  j-!49.    TrmltyTcrm.  Cafeatfd. 

had  dircciioasto3dni!teK;i 

inutty.  ^   'nr^  H  E  motion  in  this  caufe  was  for  an  injundion  on  an 

deficiency  of  aftts,  it wr^     J^.    ^^^^  ^^  p^y  ^^i^  ^^^^^^  ;„jo  ^^^^^^  foj^  ^^j^-^i^  jh^  defend-  ^i^^^^te 
n  with  the  other  fcgaices;^*''  ^nt's  aftion  at  law  is  brought  (i).  P^lngdie^dcbt* 

I,  and  ordciwifccfteflldabsf^  to  one  amgi»ee» 

Is  not  a  dlfcharge^  he  ihouM  have  taken  a  receipt  likewlfe  from  the  co-aflignee.      Owherwifc  as  tm  aj) 
...     f  v  r. executor,  becaufe  they  have  each  a  power  over  the  tciiaior's  whole  eftate^  aiid  con/lJcred  as  ^iHn^ 

Ifliip^  <mtlicamhonijofita«i.pcribn$. 

elhodd  abate  in  propflrtioDfiix'  <::^^^ 

ipri  Chancellor^  in  giving  hjs  reafons  for  continuing  the  in- 


ii.   A«   1748.  fcl.  39B.  ifl*"  ^unftion,  faid,  he  never  knew  any  determination  that  a  debtor       ^ — ^  \^.,j^^^ 

to  a  bankrupt's  eftate,  paying  the  debt  to  one  alfignee,  and  tak-  ^/<^^'^^^^  ^''^^^.^  *<>^ 

ing  his  receipt  would  be  a  d|fcharge  ;  but  if  the  affignec  did  not  /  ^^^^:^i^y' "^^  ^'y^ 

^«  .jy  ;r^:>ring  this  funi'to  account,  and  was  infolvent,  he  doubted  whe-  /^S/ 

»y  16,  1749-    ^*'^V^7r':W  the  debtor  to  the  bankrupt  eftate  would  not  be  liable  to  -" 


ti    '.wlnkrupts  are  in  the  nature  of  truftees,  and  unlcfs  the  debtor  to 
ill  was  broogKt  for  an  iflJBJ'^'f'  ^jjinkrupt  eftate  had  taken  a  receipt  from  the  co-affignee,  it  is 
fine  a  Mimvu,  to  take  bis  '"••^^'jbt  an  abfolute  difchatgc/ 
cdofcourfe:ontkcoiri»|"fli- 

novcfi  todiffolTCtheiniflncM®^;  (0  The  plainiiRs  ftaied,  that  they,    fcndants    alleged,    that     the    Bantrmt 
1  finraufe  thcinjiiflfl'^*****  ^^brors  10  a  bankrupt,  had  brought    only  *afted  ^%  faflw  or  a^^ni    for  the oi 

hcw>"?  no  <^*"  '  ^^^^  liisa^^cir  bill  of  inicrplcadcr  againft  the  af-  and  ihcrpfore  likewife  infilled  upon  the 
)UintlnaftCTwar  Ujnfr^iP'^'gnecs  of  the  bankrupt,  and  the  other  debt.  After  the  defendants  had  put  ia 
jyinf  a  M«w  f^/^"^*  r^^/efcndants  who  were  his  creditors.  Two  their  an Iwcrs,  the  latter  broug-ht  their 
jrainforininjundionbciorc  ^^,.f  the  affignecs  daimed  the  debt,  as  anions  at  law.  The  plaincifis  now  made 
lion  he  wasiiititW^®'^'  ?  l^jf.'•ndihg'in  the  place  of  the  bankrupt ;  the  above  motion,  which  was^g-f^^m^j^ 
Olion  was  now  XqH^H^  ***      le  t^thtr  affignii  and  the  rell  of  the  de-     Reg,  Lib.  A.  1748.  fol.  455; 

T  irregolarity. 

)  Chanceuor,  |.j^f,>  -.    ;    1^        ^ 

of  opinion  it  ought  to      0^^^:Jcarle  yrcrtus  Greefthanl^  fuvfl  Andrew  arrd  others^  AJftgnetsoftht      Cafe  i(J7^ 
B  an  injunflion has^^    ^:^%  gpte  and Eff:5Js  of  Wififniore,  a  Batikrupty  verfui  Granbank,  ^^ 

,t  of  the  pbintif S  f  ^7.j^;'s^   HtarU  and  others.  May  30,  1 749. 

ndine  his  bill,  a«^^vAil'  tf^^'lT^^  end  of  the  original,  bill  was,  that  William  Worf/A  55  ^    ^ 
,  anfwcr  to  the  ^^^^^^'i  ^^'i      will,  and  the  will  or  difpofition  made  by  Mary  Wirjfmore,  ziorj  VXT^*?^-   ^y        > 
Kc  cotjld,  h  ffigh^  '!f    ,,a  li^^"^  ^i«ue  thereof,  may  be  confirmed  and  cftablinicd  by  the  decree  ^'»'<i.  thcr^  ^^  -^^  ^  "^ 
anskcpupthcisjo^^jfy^  court,  and  that  Grecnt^tik  faTr.  maybe  compelled  to  exe-  ?hcr?a^tr'  ""^^-^      ^    ^^/ 

Kilt  if  on  cominj  in  ^^  ^\  \^*{^^^  *c  truits  under  Mar^s  will,  and  to  account  with  the  plain-  ot'iavy  or*^*!!:^^    .^-7.^=0^ — 
DUi     .     .  .^,.  ,fc^,  ,rt  i«i«^    ..«.  f_  .u..  -...  ..J  ...r.^.i  .A.. .  .^  ^^///;^w  J^rc»r/A  and  Mary  ^^^^'^  it  kIs  ^'     <>'>^?i^ 

defendant  il/.ry  ^'Y''^^'.  p'^^Vover:,.,      J^C. 
jjr^i3>'»*'*««u5.iiti  vi  iwt  iciva-.iiA  xrxurj^  makcs  out  hcr  titlc  to  all  or  P'^***  ««c^c«te<i    ^^  y^^    " 
^''  'gtidiwg""^***^^^         part  of  hcr  late  mother's  freehold,  copyhold,  or  leafehold  e^^i^^**^^'* 
^'j^lill  i$  contrt^y  ^      fthjiJ^'t^tcs,  that  then  fhc  may  cither  convey  her  right  therein  to  the  cUn:d"J!L  i 
^Tl    Ukt  tbelfcft^^        tintiffs,  or  elfe,  that  fo  far  as  the  value  of  the  cftatc  (hall  ^^^Jdfind 


X  Kill  he  thinks  ti^^  "!.    uiy^jffi*  for  the  real  and  perfonal  eftate  of 
fwer^of«PP«^*^'"^^^^^      '  /'m/'"^^  d^ceafcd,  and  that  if  the  dc 
^i*  id&tf^^'^  daughter  of  the  teftatrix  Mary^  ma 


•  'ond«*g""^***ariiit»^^y  part  of  hcr  late  mother's  freehold,  copyhold,  or  leafehold  e^"j^**^« 
^'^^lill  is  contnry  W  ®^ .  Ajj^^atcs,  that  then  {he  may  cither  convey  her  right  therein  to  the  cUn:d"J!L  w^ 
ndcd  W«»     .    .L.U.fteroi"*    .intiffs,  pr  dfe,  that  fo  far  as  the  value  of  the  cftatc  (hall  ^''^"Jdiinrf  ^^^  ^^ 

Uend,  the  fame  ihall  be  taken  by  her  in  or  towards  fatisfaftion  ^^^^^^  make     ^-^^-.i^-*- 


an(iih««ore»«"* 


.    r/      (l5^'  J^.  i^in/wr*  in  thu  cafe  hai  atumtted  loffld^,  cottiaaotl^^  ,y^!^ 


(  «97  ] 


heir  of  Doctor  Jl illitiin  irorth^   nrcl.ticuccii  ci 
was  very  rich,  v.  illiout  tl;c  ki!o;vluigc  or  ci»im' 
Mr,  Iflffmcir  hc'uvz  at  iliat  lime  upw^Tds  of  fu 
and  (lie  not  quire  fix  teen. 

'I'lie  marriage  was  kepi  fccrct  for  mimy  mo 
it  broke  out,  Doclor  Worth  was  ;u  liril  greatly  r 
irinfmorc  pretending  that  if  the  Dodlor  would  k 
teen  hundred  pounds,  part  of  three  thoufand  pt 
portion,  independent  of  her  father,  he  would 
iLltkir.cnt ;  Doc\t)r  IVcrth  did  aeeordingly  pay 
nnd,-  in  appearanec,  was  reconciled  to  him  ;  hi 
difeovering  foon  after  a  fraud  intended  on  him  b 
no  fettlcment  made,  flu  wed  an  utter  averfjon  to 
never  be  reconciled  to  him  afterwards. 

Witifmore  being  in  inf«;]vent  eircumilanccs,  ; 
bankruptcy  iilUed  againil  liini,  the  3d  of  Al 
jf'J:nJcfi  and  others  v  ere  chcfen  ailignccs. 

On  the    2d  of  jfi.'V.e  1741  his  witc  was  broii 
daughter,  the  defendant   Adiry  JVhifimrey   and 
irinftmre  provhig   an  unkind  liuiband,  il;e  will 
in  D:civ:bir  1741,  under  the   influence  and  p 
father,  who  on  thole  tvrms  became  rLConeikd  t 

J 1 1  ^i'i\i^!//I  1742  D oc i o r  Wor:i  dici\,  b u t  b e  1 
made  liis  will,  dated  tl:e  5tli  of  the  fame  -rAv:; 
c!cvifed  *•  jU  his  frtclirld,  copyhold,  ant?  reai 
'^  ever  and  wherefoevtr,  and  all  his  Icufcliold  c{ 
**  Grvtrihatdy  tliclr  heiis,  executors,  adminirmi 
**  upon  truil,  iliai  they  ihould  apply  the  rents,  i 
•*  tiiereof,  h  ami f^r  thf  fnle  atitl  fepurnU  ufr  rf  L 
'*  ;t/yi"' y  William   \Vii:ln'.ore,  «W;;/;f /vr  /ij*'^  c 


CASES  k^nti  '^V  ^*"  ^^-  '^^^^  ®^  ^^^^  Chancellor  Hardwickk.  097 

,     .    ,       ,,..,.      •*  All  the  left  and  rcfidue  of  his  goods,  chattels,  and  perfonal        Hfaele  v. 
thcmfandpoa^asWrr^^j^^^^^^  afterpayment   of  his  debts,  legacies   and  funeral  ex-   Ci.xx«BArK. 
tlKXtbspli.tiiisiMTk^^cc  penccs,    he    give    to    Jroal   and   Greenbank,    in  truft /^r  /./> 
•ufan(lpouru\tottcTii:r:,c  daughUr,  a.uI  f.r  her  f^parate  ufi  and  difpofaU  and  not  fubj^El  t9 
)f  thcCTolbbiiiTK,tki;v«c  ^i^  ^/^/...^  ^^^^^.^  ^^  ^^^//rW  o/*  A^r  hujband'y'  and  of  his  will 
wi(h  t?:c  pbiiiriTjlcrthj- '  appointed  /rW  and  Greenbank  executors. 

tiliaiH  Worth^i"^^  forlle::-^:     q^^  ^|^^  ^^^j^  ^^  December  1742,  Mrs.  JVmfmore  died  at  iJj^-r- 
frctholil,  copyhold  lal ^  ^ate^  in  ^ /r«v,  wliere  flic  had,  ever  fince  her  leaving  her  hufliantl 
longro  tkpbJDtinj-- -'as  afoiefaid,  lived  feparate,  but  before  her  death,  flic,  in  pur- 
olds,  ccpyhclisaDil'e.^^^    fuance  of  the  power  given  to  her  by  her  father's  will,  did  on  tlic 
neaffary  parties iDij;a5Ctx 1 6th  of  Oclober  1742,  duly  execute  her  power  of  appointment- 
nc  to  thcplaintift,ct:j:i^-and  difpofition  delegated  to  her  by  her  father's  will,  over  his : 
''Ir.'ni^'i  who  W2S 1  tiK- whole  real  and  perfonal  eftate,  by  a  writing  figned  and  fealcd  in 
intcrm.:md  with  Jifc}*^-^  the  prefcnce  of  three  witnefTes,  and  in  the  form  of  her  laft  will 
}r  lli'diam  W^tk  2f^^*  •  ^^^  teflament,  "  whereby  ihe  gave  and  bequeathed  to  her  daugH-> 
ixiihcctthcbox^f^^^ '*  ^cr  Mary  Win/more  one  hundred  pounds  a  year,  until  the  age 
beV'^  31  tiat  ilmcDf^^^'  "  of  ten  years,  and  after,  the  further  fum  of  fifty  pounds  a  year 
.    r*"  *  till  (he  attains  the  age  of  twenty-one  ;  the  /aid  fums  to  he  ap^ 

'  Lfol  ficrcl  fcrc^-'*'/^'^^  h  ^^^  executors  for  the  education  and  maintenance  of  her /aid 
>'^^"v     M^Jiw25atW!<^•^■  *  ^'"'o^^^'"  according  to  their  dlfcrction  :^  She  alfo  gave  and  de* 
x^  \    •ffKcDodor*'^'^^^'^^    "  ^o   her  faid  daughter   8000/.   to  he  paid  her  when  Jbe 
ending  {^i^i^£^'r'^J^^^^<^f^^^'*  ^^^^  oge  of  twenty-one  ^cars  \  hut  if  l^r  faid  daughter 

pounJs,  F^^,  ,  \^^Jhotdd  die  bfre  the  faid  a^e,  nvithout  iffue  living  at  her  death^ 
tndcnt  of  ^^^^r,}'  then  /he  bequeathed  the  faid  8000  /.  to  her  coifvis,  Henry  Worth, 
ocior  ff'i^'^  "  .  1,^^^;^*  Efquire,  and  French  Hcarlc,  Efquire,  to  be  equally  divided  he-* 
^ncCf  wa-s  recent  '^^4  twecnthem  :  and  after  giving  feveral  other  legacies,  charges  all 
naftcrafnnduitfn  ^._^.  I  jjgj^  ^^^j  ^^^^  ptrfonal  eftaie  which  (he  was  intitled  unto  by 
ladc,  (htw'cti  .in  «f'f  /  ;c  virtue  of  her  facher's  will,  v/ith  the  payment  thereof,  and  ap- 
ibrto  ''''"'*'^^^!^^'''V,,M,!'*  pointed  Grecnbanky  ^c.  joint  executors,  guardians  ai.i^l  truftccs 
ing  i.M  iiilchcnt  ^'1^  ,'..'^i/to  her  daughter  till  twenty-one;  and  all  the  re/I  ^  reftdue  aruj 
red  again il ''['^'  \_  '^  remainder  of  her  real,  and  per fnal  eflate^  which  Jhe  wa^  intitled 
Cfj)  were  cIJClc:l-^^^  ^-^k^^^  unto^  or  interefcd  in^  foe  gave  and  de^oifed  to  the  plaintiffs^  theh"  r  ^  i 
if  '/////MJi' ''^^S  ^^^;^' Z'^/Vj',  exciutcrs  and  adniiniforaton^  for  iver^  as  tenants  in  com^  ^  ^5P"  J 
jcfcndai^t  i^'^^^'^^^^l,^^^  '>'?''»  and  not  asjoinhtenants" 

jjy  an  unkir'tl^*"^^  ''i^,!;:::/  William  Jrinfnore^s  certifi.ijte  was  allowed  in  September  1742, 
■  I    ui:dcr  the  in^'*^  "^ind  the  alTignmcnt  of  the  wife's  cilate  from  the  con;imiffioncrs  to 

ion, 
given 

rctii*  -»    -        r^i>         '  .  -         'c  has 

V  vtf  '•»'^*"  lii>^;''^Vdonc  by  her  will,  notwirhftanding  her  infancy. 
^  VifS  aciu^<^^^'*'^"j.    No  intention  of  Dodor  IVorth'^i  appears  to  poftpone  the  time 
'^  i\./l'oulii3Pf')*^  wl^^  his  daughter's  dlfpofiiig  of  his  real  cilate  any  more  than  hi* 
^.^'^J^^,,//;^ir^;^*2^fecr(bnal, 
^''[/^'ijj.Q.f^^  recites  the  power,  but  it  is  objefted,  that  being  an  infant, 

\  '^/,W*»/^'^^^^^  is  incapable  of  making  any  alienation  of  her  real  eftate. 
'"''^^  -.^  ' mi^(^'4--^'^^'  -^A/y  '*^  admitted  on  the  other   fide,  that  as  a  feme  covert,  flie 
'^  ^^-     'Jj  t^^^'J"^^'%  difpofe  of  real  eftate,  though  not  properly  by  a  will,,  ye^ 

^'^  ^'^rJiudttr,  ^^^^^  ^"  inftrument  in  the  nature  of  a  will. 

^■''^-i  /^,^ .fthu^^f^f^  perfon  may  clearly  by  a  power  enable  one  to  do  an  a£l  who 
r'"^^Tlr^J  tH^'^^^%}^  hcrfelf  incapable  of  doing  it:  If  a  feme  covert  makes  a 
'^  '''''''r"Aii0'^'jt^-^'  ^^  ^^  abfolutely  void,  but  if  an  infant  makes  a  Icafe,  it  19 
':f">:'h^ii^'ft  «^3  noi 


I: 


hVvr)^  him  to  do 
dcr.c. 


?.:\  acl,  v.- 


ccj: 


To  apply  ilicfc  cafts,  the  whole  cftate  here  is  p 
to  periTiit  her  to  receive  rLr:-s  fiuii:.;r  life  ;  c:.:i  ii 
(he  rcii!<i  have  appiicd  rl.c  rL.irs  n*  :Le  thought  il: 
coulil  not  have  (ijiic  b;*  jj-.v,  and  ytt  Ihc  certain! 
dt't gated  power. 
r  ^59  ]  Ihere  is  no  c?Sc  where  there  !i35  been  a  d< 
poinr,  and  tJicrcfore  muit  be  governed  by  th( 
thir.g. 

I^rJ  Chancel! .r  (lopped  ihe  plain t iff '«?  crur.fel, 
the  following  oi»c  in  Alocnr  512.  'uh/re  it  is  fai 
Moore  arguendo^  that  uvJ.cre  cullom  ^ILivs  an 
frcffmfm  at  15  yecrs  of  a^e^  if  he  mizkcs  c^f^^fmeiit 
he  Jhail  flfpoirtt  hy  hij  wi/y  if  he  rnahs  a  wll^  th 
OS  be': Kg  k' '  !af}  ni  i/l,  bcc/juff  he  /*  an  iffMit^  yt  j 
chreth^  if:  fi!-faf:::;::iu 

The  counlL'l  icr  the  pLiiiuiiTs  irfiftcd  this  w 
but  oi\\y  argue !i,!o ;  ai.d  as  ihc  ilifpoiliion  under  1 
irinfnnre  jroie  Ircm  tlie  appoifismcrit,  if  lakai  1 
clearly  overturn  the  intention  of  Defter  lycrii 
hope  the  court  will  think  flic  had  \\  proper  pow 
ihc  real  cftatc. 

J  he  nvxt  quefllon  i.-,  whether  the  daughter 
nme  nuifl  not  accept  of  the  eight  thoufand  poun 
ht:r  iiiidc:  her  r/.fiihvi's  will,  according  to  ihc  tc 
or  it'  :i:t:  claims  contrary  to  ir,  renounce  the  will  j 

NoiJiiii^r  is  a  more  known  rule  in  this  cour 
pcrfori  M  ill  take  benefit  by  a  wiil,  he  is  not 
I  Dntravcne  the  will,  where  it  is  not  for  his  advai: 
f(?rc  (lie  muil  tiike  ac.crJ.in^  to  the  intention 

«...! ..i..:.>.    -1 n- I...:. '•J  ... .  r ^- 
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'7  TciJ,  for  te  majcoiifcirir      ^s  to  the  fum  of  fourteen  hundred  pounds,  whether  this  is  _  KkA»i« 
AC   m2Y  prcfenr  loiAmkh  ^otin  part  payment  by  Doaor  J^r/^J  of  Mrs.  JTZ/j/m^rr's  legacy    ^^^'^^'^^ 
^^?  ^ncrc  ther  rrjTfecniih  from  a  collateral  relation  Mrs.  Pric^,  or  whether  it  is  a  bounty 
do  It  merely  cfthcmffk       f^m  the  father, 
purpoCc  Of?.  j3:.J;i,hr^^r    I  apprehend  it  to  be  fo   clearly  in    part   payment  of   Mrs* 
if  An.  Cciicd  of  bn<lbi3l(bin:iic?:  Price's  legacy,  that  the  other  is  too  forced  a  conftrudion  to  have 
afc  at  die  age  cf  fiftcaTtsn, a*  any  weight. 

c  wa3  Toidablc  at  comfflcahr.  h  As  to  Mr.  IVlfifmorey  the  hufband's  being  tenant  by  the  curtefy, 
fc-l,  5.  Placii')  9.  is  to  the  ib; 2:  though  this  court  has  conftrued  a  hufbaiid  to  be  tenant  by  tlic 
•  it  is  laid  do\m  tbt  aaick:?:  curtefy  of  a  truft,  yet  that  does  not  extend  fo  far  as  to  make  him  ^  yoo  J 
could  nc»t  othcrwii'cbjliVii^V' if  tenant  by  the  curtefy,  where  it  is  a  trufl  created  by  a  teftator 
a  copyhold  by  an  infaiit is p«(l;»'^^  clearly  wkh  an  intention  to  exclude  the  huftand;  in  fupport  o£ 
IT?  The  law  conlJden  tie  cctoocs  this  he  cited  Sandys  verfus  Dixivf/i,  before  Lord  Hardimcke^ 
rn  to  do  an  afl,  vhicli  tcccd-^-D^^^w^^r  8,   1738.  (TV.  ^/i.  607.)  , 

Mr.  Evans  of  the  fame  fide  argued.  That  an  infant  may  ap- 


^pW  ihcfccafesjihe  uioicrfbtfli«ii?^po»nt  a  guardian  by  deed,  and  by  the  law  has  a  power  of  alie- 
M  her  to  receive  rc.r5diirir.;K;Gn»ating  property  :  and  in  the  cafe  of  Arlington  verfus  Sir  IValter 
:^  have  applied  t!:crc:,rsrcfei^i-'f^^^^^^^       '73^>  the  infant  then  but  one  year  old,  conveyed  by 

t        J       L   1  -.  ,«/<wffVccs'^deed  underhand  and  teal,  and  held  to  be  good. 
.ct  have  doncbvljT,  zndjctucc-      ^^^  ^^^^^  ^^  gavelkind  empowers  an  infant  to  difpofc  of 

:d  power.  ,     y  ug  ^g^rcal  eftate  at  the  age  of  -fifteen. 

re  15  ro  cik  where  tficrc  w  ^^^  ^^      ^^  ^^^  ^^^^  ^^^^  2CtgMtA^  that  Mrs.  Winfriore  took 

and  therefore  mult  t)c  ^^^       ^.^^  ^^^^^  ^^^  ^^  ^^^^^  f^^  jj^^^  ^^^j^  ^  p^^^^  ^^  difpofition  tQ 

.,     -fiifpofe  of  the  fee. 
i  Ckancel!:r  (lopped  '-'^  P'* ; J^^  ^  J]^^    He  cited  3  Lron.  51.  to  fupport  this  diftinaion,  that  where 
liowing  one  in  Mocrr^t^  '^^^  ' '  ^^  i:tt:itz  is  firft  given  for  life,  a  power  tQ  difpofe  as  the  devifee 
:  aigucndo,  th^  wv/r^  cuj  p,  .   |j£g  ^^^^^  think  fit,  does  not  make  the  eftate  for  life  mcrge^ 

rntat  15  jfurtofa^ii  if"^  !    -  is  ftill  fubfifting,  and  the  latter  is  confidered  only  as  a  powcr^ 

2il  (fpt'oi^^  h  *^^  ^^^  Z^^*^'! "/'',; and  not  an  exprefs  devife  in  fee.     Fide  Tomlinfon  veifus  Digbton'^ 

,;. .  ,i'i  :/^.';Vc^'::r•/^  ..    1  .^j-     An  infant  or  feme  covert  may  deliver  feifin,  1)ecaufe  one  can-» 

i     courUl  t'orlhc  pbiniifs  W^"^^,|iot. prejudice  himfclf,  nor  the  other  her  hufband  :  for  the  fame 

W  flffwr.  •' i  anil  as  l)iC  tl'ff*'''''^ 't  he  may  prefcnt  to  an  advowfon,  becaufe  he  does  not  pre^r 

^'        Li'*frrmthcappoiDtmc''^"'7,  judice  himfelf,  as  he  is  not  intiiled  to  the  profits;  for  the  fame 


^'^  ■  rturn  the  intcnii')"  of  Dc«^'\^,Teafon  he  may  grant  copyholds  •,•  and  this  principle  feems  to  be 
^^\^^^   rt  wiil  thluk  k  y  ^  f^^^f^'^'lhe  teft  on  which  ail  thefe  cafes  are  tried, 

-    .^  fi  .  jjl     Mr.  Noil  to  this  point  faid,  an  infant  may  be  vouched  in  ^ 

fcai  cltatc.  ^jjctier  the  <^;, common  recovery,  and  alfo  bound  by  aid  prayer. 

i,c  '^^^^^"^^  "/LeielttW^  Mr.  JVilbraham  for  the  affig^ees  under  the  commilTion  of 

'  ,.utt  not  ^'Jf'^^^^^^^^  bankruptcy  againft  Winf,mre. 

under  her  ^•°'*''      •f\ej)ouncet!)C*'-'^:     That  there  is  fuch  an  intereft  in  Mrs.  Wififmore  under  DoHor 
■  a,c  ^'^^'^^^^"^"\,   '  rule  in  ^^^%  Worth's  -willy  as  muft  make  her  hufband  tenant  by  the  curtefy, 
;  jthuig  15  a  more  m   ^  ^^^  ^^  •  ^      ^^  admitted  that  Dodor  IFortb  intended  to  veft  his  eftate  in 
\,n  villtal^^f^"^:    Jjjootforl'J^^  foleand  feparate  ufe  of  his  daughter;  that  the 

iravcne  tl«  ^^''''»  y  j^  j|,c  jntenc^^ f^' direftion  is  to  pay  to  her  the  rents  and  profits  of  his  real  eftate 
,  (he  r?'"'^  ^'^^  A  Jeviitla^^^'^^**^""S  her  life,  and  that  they  flvall  by  any  deed,  Wc.fufFer  bi^ 
' cannot  claim  the  cltates  0^^^ ^^^  ^^^^-^^  daughter  to  difpofe  of  all  his  freehold,  ^c. 

r.c  iKX^l"^''''^"  \  jif  J  fwltas^'^^      ^"^  then  he  infifted,  that  trufts  are  to  be  governe<l  as  near  as       f    y^^    -% 
\\f  till  «'^^^"8''V  fl're/ido3^^  ^^1  ^^  ^1  ^^^  fame  rules  as  ufes  were  at  common  law  ;  and  fo  J 

I'Ant  for  the  f>«^*  ,     ,inL-»anc«<^'^  ^^^^ch  as  is  not  difpofed  of  refults  back  to  the  grantor,  and  that 
J.    onoointing  iP'^^^'*  ^^^  truft  is  a  defcendiblc  intereft,  and  will  pafe  ia  the  fame  ma^* 

'^''^^^.Hods,  fbevs  m^^  V, .       n^-T  as  in  tlie  cafe  of  a  legal  eftate. 


<;oi  ^  AS  £  S  Argued  and  Dttenmiie^ 

HfAHLBT*  He  alfo  infilled,  when  this  eqyitable  intercit  was  gunca  te 
^'■^•"■A'**.'  receive  the  rents  and  profits  for  her  life,  the  whole  rcfidoc  of 
the  intereft  in  the  fee  devolved  upon  her  j  for  if  fiic  rcBnab- 
ing  part  of  the  equitable  intereft  was  not  in  abeyance,  then  it 
was  in  Do^or  JVortJ^,  and  coafequently  defcendcd  open  1^ 
heir. 

The  teftator  direSs,  that  the  very  a£l  of  devifing  and  giri^ 
(houid  .be  the  aft  of  the  daughter,  and  Acreforc  i*  not  a  mat. 
execution  of  a  power,  but  the  very  gift  of  the  daughter  heifel^ 
and  flie  is  the  complete  owner  of  the  fecrfimple  of  ihc  truft. 

A  power  is  given  to  this  lady  to  difpofe  of  it  in  her  life-tiiac, 
and  not  barely  to  take  effecl  after  her  death  j  if  fo,  then  {be  bi 
fuch  a  power  as  gave  her  the  total  intereft,  and  aiight  have  cc- 
fcended  to  her  daughter ;  for  there  was  no  other  way  of  ik 
daughter's  taking  it,  becaufc  the  mother  took  it  by  dcfc^nt  fas: 
her  fadier,  and  the  daughter,  as  deriving  from  the  mother. 

The  next  qucfiion  is,  Whether  Mrs.  Win/more  took  fadi  a 
intereft  as  (lie  could  difpofe  of  in  her  Atuation,  infancy  ? 

It  is  admitted  to  be  the  law  In  gavelkind,  that  an  infant  of  i; 
may  make  a  feoftmcnt  of  land,  but  then  it  muft  be  very  pait- 
ciilar,  for  it  muft  be  for  money,  and  a  conCderation  of^'^jf 
fiiUtngs  would  not  be  futTicient. 

In  the  cafe  of  copyholds  mentioned,  that  is  in  the  cafe  cf  n 
infant  Lord,  and  is  merely  for  iKc  intereft  and  advantage  of  the 
CQpyhplder,  and  the  infant  is  only  inftrumental^  and  it  is  alvap 
cut  Dominus  comejjlt. 

In  general,  I  do  not  know  any  inftancc  where  infants  hi:f 
been  allowed  to  execute  thcfe  fort  of  powers,  which  iwill  afi'ci 
the  intereft ;  and  the  prefent  is  a  power  coupled  -with  an  icit- 
tift,  and  requires  as  much  ftability  of  mind  to  execute  asi 
feoftmcnt. 

The  reafon  why  the  law  of  moft  countries  fixes  it  to  a  or- 

tain  period  of  age  when  a  pcrfon  fhall  have  power  to  difpofe,  :?• 

.    that  it  would  otherwifc  be  liable  to  perpetual  controverfy  in  pii- 

ticular  caics,  whether  the  perfon  has  capacity   or  difcreticn  t3 

difpofe  or  not. 

r  702  1  '*  ^^^^*  whenever  a  power  is  executed  it  becomes  a  part^^' 

f    '        ^     the  original  deed  or  will  under  which  the  power  is  given. 

This  fecms  to  be  abfurd,  becaufe  they  cannot  circumlcnfcc  if 
by  any  rule  but  real  difcre(ion,  and  it  would  be  more  convtRJ?* 
tp  adhere  to  the  general  rule  of  law,  that  infants  cannot  difpeif 
of  red  eflate  till  21,  or  they  may  as  well  fay  that  fuch  a  po*<f 
gjven  to  a  lunatick  is  good,  for  fuch  a  perfon  may  as  wcli  be  o 
puble  of  dlfporiug  as  an  infaiu  in  arms. 

Mr.  Copper  for  the  creditors  of  Mr.  Witifmore  infiftcd,  ikt 
the  obtain mg  his  certificate  will  not  make  any  alteration  lb:* 
to  make  it  anew  acquifition,  and  go  to  him,  but  will  beloi^W 
•  his  creditors  v  for  this  velicd  by  the  commiflioncrs'  firft  aJ%a* 
fijcnt,  and  a  fecond  affignmcnt  upon  any  property  falling  ^ 
pofleHion,  \s  xmY.cx  ex  abufidanti  ecvlela^  and  not  abfolutdjn^ 
Ccffary  :  and  for  this  purpofe  cited  1  P.  //"/;;/.  382. 

Mb 
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olicitor  General,   qounfel    for  the  daughter  of  Mrs.       Heaei.« 
,  faid,  in  thccafc  of  Jewfon  verfus  Moulfon^  before  Lord  *^**««*'^«»* 
r,  Ocfober  27,   1742,  f  2  2V.  -^/it.  417.)  it  is  laid  down 
tors  of  a  bankrupt  mud  take  in  the  fame  manner  as  the 

himfelf  would  do,  in  cafe  the  wife  was  living ;  but 
z  is  dead  here,  yet  the  child  of  the  marriage  has  the 
t  with  the  mother,  and  has  an  equity  to  be  provided  for 

the  wife  of  the  bankrupt, 

ifband  made  no  fettlement  on  the  wife  and  the  children 
Triage,  and  be  fides  received  1400  /.  of  the  wife's  for- 
Jiat  he  had  within  100  A  a  moiety  of  die  wife's  fortune 
s.  PWiv's  will,  which  is  more  than  what  he  ought  to 
I  therefore  the  infant  daughter  is  hititlcd  to  tlxc  remain- 
s  legacy  as  a  provifion. 

Jic  point  of  the  furplus  intereft  of  the  8000  /.  there  Is  a 
nee  in  this  legacy  which  (liews  it  veiled  before  the  time 
It,  becaufcif  ftic  dies  before  21,  leaving  iflue,  it  veftcd 
ad  goes  to  her  rcprefcntatives,  and  therefore  it  is  the  in- 
-  the  teflatrix  it  ihould  ved  in  her  for  the  benefit  of  the 
amily,  and  not  with  any  view  to  the  refiduary  legatee, 
Iponcd  only  on  account  of  her  tender  yearSj  being  little 
1  a  year  old. 

ft  queftion  and  the  principal  one  is.  Whether  Mrs. 
*s  is  a  good  devifc  of  the  real  eilatc. 

confider  the  opinion  of  law  firft  with  regard  to  the 
ircretion. 

w  of  England  draws  the  line  at  the  age  of  twenty-one,     [  703  3 
eforc  all  courts  muft   look   upon  a  child  of  19  as  a 

years  old ;  and  you  are  by  the  law  concluded  from 
•  is  nwre  capable  atone  period  of  her  age  than  another; 
is  not  only  for  the  fake  of  herfelf,  but  for  the  fake  of 

are  exceptions  indeed  to  this  general  rule,  but  it  is 
'ants  are  mere  conduit  pipes  or  inftrumcnts  that  do  not 
1  the  reafon  of  the  law ;  for  he  has  no  difcretion  there 
e,  as  in  a  prefentation  to  a  church,  becaufe  the  or- 
.1!  take  care  that  he  is  fe*'fina  Idouea  who  is  prefented, 
fore  a  fucking  child^  in    the  lap   of  the  mother,  may 

fant  as  an  executor  may  apply  aflcts  properly,  but 
ere  do  an  act  which  would  make  him  guilty    cf  a  dc- 

in  the  law  language  are  divided  into  powers  appendant 
rs  collateral. 

powers  that  are  naked  authorities ;  he  that  is  in  by 
the  powtr  is  in  by  the  grantor  of  the  power,  and  was 
:red  a  good  while  j  but  then  in  the  mollification  of 
.cy  hold  in  courts  of  law,  where  they  arc  coupled 
ntereft,  they  might  be  rcleafed  or  extinguifhed,  and 
y  flow  from  an  intercll,  they  were  confidered  as  modes 
hip ;  and  with  this  view  courts  of  law  conftrue  them 
s  part  of  the  old  ownerfliip  belonging  to  tlie  grantor  of 
■ 

The 
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H:A*ter.  The  law  has  faid,  that  an  infant  may  execute  a  naked  an- 
Cbbzmsaicx.  thority ,  but  I  doubt  whether  a  private  pcrfon  could  give  fiich 
a  power  to  an  infant  coupled  with  an  intercft,  becaufe  this  it 
revcrfing  the  law ;  for  the  infant  is  foifcd  in  fee,  and  Ihc  willaf- 
fe£l  the  inheritance  at  a  time  when  the  law  fiys  (he  is  incapable 
of  doing  it,  and  is  introducing  a  new  fort  of  inveniioa,  in  contn? 
di£tion  to  the  law. 

And  therefore  it  is  an  exceeding  doubtful  thing,  .whether  a 
private  perfon  could  give  fuch  a  power. 

May  31,  1749.  HcarU  ^T\A  Grcenbanh  et  e  contra*  The  So* 
Ecitor  General  went  on  for  the  defendant  Mary  Wln/nxre  die 
infant. 

Inability  of  infancy  is  a  natural  inability  :  before  the  ftatnteof 
ufes,  all  thefe  powers  were  merely  ufes ;  an  infant  could  not 
by  bargain  and  fale  convey  the  ufe  of  the  land  becaufe  equity  fol- 
lows the  kw,  and  he  was  equally  un;»blc  to  convey  the  ufe. 
r  704  1         -^^^  ^"^y  thing  that  looks  like  an  authority  is  what  fell  from 
^  your  Lord  (hip  ;  one  part  of  Sir  Francis  Macros  argument  led  him 

to  affert  this  propofition,  that  it  (hould  ftand  good  as  a  dcclaxa- 
tion  of  the  ufe 3  of  a  feoffment,  though  it  is  void  as  a  will ;  bot 
the  matter  there  was  intirely  compounded,  fo  thai  k  does  notap* 
pear  of  what  opinion  the  court  was. 

In  the  late  cafe  of  Oohe  vcrfus  Hentht  ( i )  before  your  Lorf- 
(hip,  you  was  pteafcd  to  fay,  that  where  a  power  was  executed 
by  way  of  will,  and  the  appointee  died  before  the  teftatrix,  it 
lapfes  as  much  as  if  it  Ind  been  a  devife  to  a  perfon  of  perfond 
eitate  or  real,  and  legatee  dies  in  the  life-time  of  the  teftator,anJ 
if  the  power  is  to  be  executed  by  a  will,  that  will  is  fubjcft  toall 
the  formality  and  ceremony  as  in  any  other  common  cafe  of  a 
'ttSlI. 

The  ftatute  of  wills  gave  a  power  to  devifd  to  every  pcrfon 
whatever;  and  though  it  does  not  fay  he  fliall  not  devife,  yet  the 
law  operates  upon  it,  aiid  will  not  fuffcr  an  infant  to  do  it  who 
is  under  a  legal  inability  to  vlevifc. 

Wherever  a  nian  makes  a  fetilement,  and  a  limitation  to  hi* 
firft  and  and  every  other  fon  for  life  with  a  power,  as  eachfliaD 
come  into  polllllion,  to  m*ike  Icales  and  a  jointure,  there  is  not 
an  inllance  to  be  fliewn  where  ii  has  been  held  that  an  infant, 
on  wliom  this  power  devolves,  cuuld  make  a  leafe  or  a  jointBiti 
and  there  have  been  numbcileis  acls  of  parliament  to  enable 
an  infant  to  make  a  jointure,  and  others  to  enable  them  to  iwi* 
leafes,  which  implies  it  canno  be  dene  wiihout. 

Lcrd  ChotueUor  fivcty  there  nvcre  irjlafjces  cf  ^uar:lhtu  hm^^t^ 
pointaly  in  cnf^  ike  Umilation  JIjchUI  Uihe  place  i?i  an  infcitit^  t:  «J^ 
it\[fcs  for  /xr;:, 

Mr.  iSolicitor  General :  This  is  (Irong  for  my  client,  becaufe 
it  fliews  the  opinion  of  mankind  th.>t  infanrs  coul.t  not  do  thuK 
acls,  ;uid  therefore  appoint  a  guardian  who  muft  liimi'df  WO 
be  of  age. 

(I)  1/1/135.  S.C.  g^ 
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•  infiftcd,  there  can  be  no  rational  conftru£Uon  put  on  Ais  g!? JjcwiiA^iL 
to  flicw  the  teftaitator  had  any  idea  of  his  daughter's  dif-  •  . 

g  of  re^l  eftate  before  her  age  of  2 1 . 

:  the  time  of  his  will  Mrs,  Win/more  was  a  youog  woman 
},  who  had  gone  through  the  peril  of  child-birth,  in  good 
li,  and  not  a;  all  likely  to  die  in  two  years  time,  f9 
ic  had  no  other  view  but  to  make  her  a  feme  faley  becaufe 
>ankruptcy  of  the  hufl^nd  happening  in  1740,  he  was 
ling  againil  his  fortune's  falling  into  the  hufband's  hands. 
>  qndfeparatt  ufe  of  my  daughter,  is  always  in  contradiction  [  7^5  J 
z  hufband. 

I  was  not  contented  with  faying  it  affirmatively,  he  goes  00 
ays  it  negatively,  her  receipt  (ball  be  good  and  V4lid  notwitb- 
ing  hey  coverture  \  this  is  what  he  is  providing  for. 
le  next  thing,  as  the  marriage  here,  might  continue  during 
ife,  is,  to  give  her  power  to  difpofe  notwitliflanding  her  co« 
re';  fo  that  this  is  the  only  impediment  the  father  is  endea* 
ing  to  remove. 

berc  is  not  a  word  in  Doftor  WortVs  will  that  fays,  (he  (hall 
notwithftanding  her  Infancy,  or  notwithftanding  any  other 
I,  obje£lion  or  impediment. 

■>  (hew  it  in  a  (Irong  light,  let  me  fuppofe  (he  had  loft  her 
8,  and  had  granted,  being  a  lunatick,  by  deed  or  will; 
d  this  have  been  an  execution  of  the  power  ?  and  yet  a  lu- 
k  in  the  eye  of  the  law  is  not  more  incapable  of  doing  an 
han  an  infant. 

be  next  queftion  is,  whether  the  infant  can  claim  the  lands 
rary  to  the  will,  and  yet  be  iniitJed  to  her  legacy  of  eight 
fand  pounds  likewife  ? 

be  rule,  as  laid  down  by  the  other  fide,  is,  you  cannot  take 
le  will  in  one  refpeft,  and  reje£l  it  in  another. 
It  the  queftion  here  is,  how  ic  will  be  if  the  teftatrix  has 
I  upon  her  to  devife  lands  to  which  (he  had  no  right,  and 
her,  in  fuch  a  cafe,  if  the  devifee  infifts  upon  a  perfonal 
y  under  the  will,  (he  cannot  fet  up  a  claim  to  the  lands  con- 
to  the  will  ? 

be  will  here  cannot  be  read  in  evidence  to  a  jury,  becaufe 
eftatrix  executed  it  under  age,  and  confequently  had  no 
IX  to  devife ;  therefore  if  we  are  right  in  our  firlt  pofition  it 
will,  it  is  abfolutely  void,  and  according  to  the  cafe  in  Si- 
1  cannot  be  read. 

he  rule  is,  you  (hall  make  good  the  whole  will,  if  you  eleft  to 
by  that  will,  but  cannot  hold  where  it  is  no  will ;  for  you 
not  make  good  the  whole  will,  when  in  law  it  is  no  will  at 

i  -to  the  point  of  the  hufband's  being  tetiattt  by  the  curtcfy^  it 
;htly  determined,  that  a  hu(band  may  be  tenant  by  the  cur- 
of  a  truft  eftate,  becaufe  the  greatcft  property  of  tlic  kin<r. 
is  now  under  truft,  but  ^as  never  finally  determined 
le  cafe  of  Ca/burne  vcrfus  Inglis  before  your  Lordlhip  in  //i- 
•  ' .  lary 
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H«Ait«¥.     i^^y  37,^  i']n^  (i  TV.  Aik.  603.)  where  you  held  a  hufbaal 
xsNBAHic,   jjjjgi^^  jj^  tenant  by  the  curtcfy  of  an  equity  of  redemption. 

This  will  not  affeft  the  prcfent  cafe,  becaufe  here  the  intea- 
tion  of  the  teftator  is  to  take  from  the  hufband  all  power  of  this 
cilate,  and  that  he  ihould  have  nothing  to  do  with  it 

Suppofe  in  this  cafe  a  legal  conveyance  was  dire£lcd  to  be 
made,  the  truftees  mud  convey  to  perfons  in  trull  for  her  life, 
for  her  fole  and  feparate  ufe. 

In  the  cafe  of  Bennet  verfus  Davis,  2  P.  Wms.  317.  there  were 
no  trudees  interpofed,  and  yet  the  Mailer  oi  the  Rolls  held  the 
hufband  to  be  a  truftee  for  the  heirs. 

Therefore  the  court  will  never  hold  the  hufband  to  be  tenant 
by  the  curtefy  contrary  to  the  plain  inientlon  of  the  teftator, 
and  notwithftanding  he  has  placed  truilecs  here  to  prevent  iiis 
being  fo. 

Mr.  Attorney  General's  reply. 

Firft,  as  to  the  furplus  intereft  of  the  eight  thoufand  pouni!*. 

The  maintenance  is  not  given  out  of  the  intcreil  of  the 
eight  thoufand  pounds,  but  out  of  the  general  eflate,  for  not  a 
word  is  faid  out  of  what  fund  it  iliould  arife  ;  and  if  this  cigu: 
thoufand  pounds  was  fevered,  which  it  may  be  by  this  coun, 
and  not  produce  any  intereO;,  yet  the  infant  is  intitled  to 
maintenance  not  with  (landing ;  and  there  is  no  prcfumption  thit 
the  teflator  intended  this  intereil  ihould  accumulate  for  the  bene- 
fit of  the  infant. 

Next,  as  to  the  principal  point,  where  (he  charges  all  h:: 
tftate,  freehold,  isTc.  with  the  legacies. 

This  depends  on  two  things. 

Firll,  whether  Dodor  jrorth  intended  fhe  fliould  have  this 
power  durinjx  her  infancy. 

Secondly,  if  he  did  intend,  then,  whether  this  would  nothaTC 
b^en  good  in  l.iw,  much  more  in  equity. 

To  fhew  lirll  this  was  the  intention  of  the  teftator,  the  d.iu^hr 
ter  at  this  very  time  wag  feparate  fiom  the  hufband,  and  abfo- 
lately  refufedto  live  with  him. 
C   7^7  ]         As  to  the  fccond  thing  : 

There  is  no  rule  of  law  that  prevents  fuch  an  intention  from 
taking  cflecl ;  tl>c  only  one  pretended  is,  that  an  infant  canuot 
cifpolc  of  real  cftate  at  twenty-one. 

This  is  not  applicable  to  the  prefcnt  cafe,  but  only  where  an 
infant  t«kcs  in  his  own  right,  and  not  where  he  takes  by  a  power 
fiom  another  perfon. 

As  in  tl»e  inllancc  put  by  Sir  Francis  Moore  in  Lord  ^f/rlif/zr^'^ 
cafe^  of  a  cutiom  for  an  infant  to  alien  at  fifteen  by  feofFmctit. 

A  ufe  by  this  cafe  appears  plainly  to  be  declared  by  a  feoff- 
tncnt,  whicli  could  not  be  devifed  by  a  will. 

It  is  laid  this  does  not  operate  by  way  of  execution  of  to 
power,  but  hy  \vay  of  difpofing  of  her  intereft. 

Hex  will  bigins  with   liiving,  In  performance  of  the  ppw^i 


m  die*  Time  of  liord  Chancellor  Hardwicke.  yoy 

i  a  rule,  where  a  perfon  has  two  ways  of  doing  a  thing,     HiAiti  r. 
cannot  be  done  one  way,  it  (hall  be  done  another,  ut  res  ^"^^^'aj*** 
valeat  qttam  per  eat ;  fo  that  if  it  cannot  be  difpofed  of  bjr 
A  intcreft,  yet  it  (hall  be  a  good  difpofition  by  way  of 
,  and  fo  laid  down  in  the  cafe  of  Rkb  verfus  Beaumont^ 

.1727(1). 

Syfald  Lord  Chancelhr^  is  the  only  htjfance  of  a  cafe  modi  by 
iflion  of  the  Hoiife  of  Lords  for  the  opinion  of  the  judges. 
Attorney  General  laid  it  down,  that  a  letter  of  attorney  to 
ant  to  fell  real  eflate  is  good)  and  he  may  fell  under  that 

d  Chancellor  afked^  if  there  was  any  cafe  determined  to  this 
p 

Attorney  General  anfwered,  he  knew  of  none,  but  went 
icral  principles. 

Ml  the  poir.t  of  the  eight  thoufand  pounds  devifed   to  the 
Mary  JVinfmorCy  and  whether  (he  may  (till  claim  the  real 

faid,  though  a  will  of  real  eftate  by  an  infant  cannot  be 
s  a  M'iil,  yet  it  may  he  read  fo  far  as  to  fhew  the  inten- 
f  the  tcftatrix,  that  ihe  (hould  not  have  both  the  eight 
id  pounds  and  the  real  cllate  too ;  and  for  this  purpofc 
le cafe  of  iVi^)'/ verfas  Mordaunt^  2  Vern,  581.  and  there-  r  ^^g  -1 
le  will  having  no  operation  in  law  does  not  make  it  lefs  a  ^ 

:o  the  point  of  the  tenant  by  the  ciirtefy\ 

iie  court  is  of  opinion  this  u  not   a  good  execution  of  the 

yet  the  hufband  cannot  be  tenant  by  the  curtefy,  be- 
in  order  to  comply  with  the  intention  of  the  tellator,  your 
ip  will  direft  the  conveyance  to  be  to  the  feparate  ule  of 
W.  for  life,  then  to  trultces  to  preferve  the  contingent  re- 
rs  wliich  iTiiiy  arifc  out  of  the  execution  of  the  power ;  and 
ionily,  as  there  was  no  eftate  of  inheritance  in  the  wife 

tie  coverture,  the  htiihanJ  is  not  intitled  to  be  tenant  by 

r-jiy. 

Ui!lraJ.\:m'o  reply  in  the  crofs  caufe  for  the  afTignees  of 

nfifted  the  luifband  was  tenant  by  the  curtefy. 

e   reliduc  cf  ciie   intercil:  after  the  cllate  for  life  was  nnt 

rife,  v.iiere  wa^  It  ?  Tlic  l.i'.v  will  nor  fuHcr  tlie  fee  to  I  c 

ci!v:e,  and  Mr.  Solicitor  Cciier-il  admitting,  if  the  pnwcr 

I'cli  c>::ci:rcd»  tlie  real  cllarc  (Lrcc:u!ed  upor;i  Jlfary  J^lf/J^ 

e  infa:;t   as  heir  to   her  niutijer,  i  apprehend  the  mother 

tve  tlic  inheritance  5  or  clfe,  what  was  tlicro  to  defcend 

le  infant  ? 

Cf»:77/av;Vr,  rhinKiiig  the  principal  point  intirely  "^^^i^^fej\ 

confidLT  illl  the  tliird  oi  Atr^uJ}  1749,  ^"  ^''**^''^  ^SV^IjKt^ 


(!)  4  n^,  16S.//.  26.  ti.  c.  3  Ere.  p.  C.  308. 

Lord 
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HsAiti  ^.         Lord  Chavcellok, 

C«»iiBASi^        Mr«.  Jrm/m^#  had  fonr  kind  of  cftate^ 

.  Firft,  z  kafehold  eftate  fettled  otf  the  marriage  of  bcr  £itbei 
and  mothefi  hj  a  deed  oJF  the  third  of  December  i642»  made 
after  martiage,  but  parfuant  to  an  agreement  before,  for  t]sc 
term  of  ninety-nine  years  j  the  temt  expired,  and  was  re- 
newed oh  a  teafe  for  thfde  livet,  and  fo  ftood  at  Doflor  Worth't 
death. 

7^^  I?J*^ ,       Thi^  being  a'  freehold  Kafe  came  to  Mrs.  Winfmore^  aiid  the 

llVM  Mils  JrttiJ^      •         ,  °   .      .  1     1  r        •   t  I     .  ^       V    1 1 

sMTf  is  intiticd     daughter  was  intitlcd  as  a  ipecial  occupant,  bcmg  a  freehold 
toastfpedial      leafe  dcfcendibfe,  and  confcquently  the  hufband  could  hare  no 
rft«eh6W  def"'  "g^^^i  ^^^  ^*^  afhgnccs  H  (landing  in  his  place.     I  mention  tliij 
cendlbie,  aad     to  lay  it  out  of  the  cafc. 
confequcntiy  the      ♦f  hg  ^^xt  kind  IS  the  pcrfonal  cftatc  that  mored  from  Dio^ 

hulband  (oula        •,   .         ^,  ♦'    -r   itir  ^     rrr-    r- 

have  so  right,     ^rice^  the  aunt  of  Mr^.  irwfm're. 

nor  hj«  kffigncifs      She,  upon  thc  24th  of  Auguji  1 76/,  made  her  will,  andtlxn^ 
*J^^*"« *"*''"  ly  devifed  feveral  copMds^  ivb'tch  are  chattels^  and  Uafehoids^  t> 
f   •too   T    i^^f^  '^'^^    '^^    reftaue  of  her  real  and  perfbnal  ejlate^  iff  her  niece 
■•      ^  ^  ^    Mary,  the  daughter  of  DoHorVf 'AhmWoxih. 

And  under  this  will  Mrs.  JF/^/wr^  was  intitled  to  about  three 
thouTand  potrnds. 

There  is  no  dou^t  but  this  part  has  furtivcd  fo  the  hufband, 
and  the  affignees  under  the  commiflioA  of  bankruptcy,  as  ftand- 
ing  in  his  place,'  arc  intitled,  and  arc  not  afflTcfled  by  the  powa 
in  Doftor  JVorth's  will. 

But  Upon  that  a  queftion  has  been  made  on  feeliaTf  of  tk 
ixifaftt  daughter,'  the  confidcratioft  of  which  I  Aall  at  prcfent 
poftpone. 

The  next  kind  iS  (he  pcrfonal  cflate  tf  Dof!or  fyiorth,  the 
refidiie  of  wliich  is  tohc  for tkc fcpardU ujl'  of  Mri'.  Winpnore^iSii 
to  be  at  her  difpofal. 
"Wheieaperlbftai      The  rflle  is,  where  a  perfofial  cftate  is  grven  to  the  fepataw 
eftate  it  gittn  to  ufc  of  a  feme  covert,  flic  is  confidcred  as  d  feme  fole  (i),'  and 
^^afrTco^fe  t*  ^^y  difpcfe  of  it,  and  all  that  accrues  upon  rt  ftands  clear  of  anf 
fkt  is  confidfrcd  objcflion  bccaufc  llie  was  above  (lie  age  of  fcvcntccn  ;  for  fcvc- 
asa  fcmefoic,    wlofthebooks  go  fo  far  as  to  faty,  aii  infant  above  fifteen  ma^ 
rtiT^  'if!:':  g've  perfonal  cftate  by  will. 
iiccrKM,  88  fte  U      The  next  kiiid  is  tLc  real  eftate  6x  the  father. 
kfyoDdthcagc.        ^^^j  here  llic  c.delUon  is,  whether  Mrs.    IFihfmore*^  Willis 
ctcntccD.      ^^  execution  of  tie  pbwer  given  her  under  the  will  ol  ilic  fa- 
ther ? 

I  (liall  divide  it  into  three  queftlorjs  : 
'Firjly  Whether  the  power  has  been  well  executed  ? 
^         Secondly^  Whether    thfe   plaintifts  in  the  original  caufe,  wko 
claim  the  rcfuiue  of  the  real  cflatc  under  tlic  will  of  Mis.  Winf* 
viore^  arc  intirltd  in  equity  ? 

Thirdly,  Whether  tlie  defendant  WiUwrn  Wlnfwcre^  the  bank* 
rupt,  is  intitlcd  to  be  tenant  by  tbecuriffyoi  his  wife's  cftatc,  there 
beinir  a  child  of  the  marriage  ? 

"The  firft  is  a  very  coafidcrable  queftion,  and  has  never  been 
determined.  1 

( x)  V',ll.Ui  V.  Cfi\ ,  <wt€  z  vol.  ^7.  Fitt'^plzce  v,  Cargcs,  3  Bye.  Cb'f,  Ref.  ^^ 

1%crc 


in  Ac  Tunc  of  Lord  Chancellor  Haudwicke*  ?!• 

There  is  no  precedent,  cither  in  a  court  of  law  or  equity,    H^At^E  ▼. 
vhcrc  it  has  been  held,  a  povrer  over  real  cflate  executed  by  an 
nfant  is  good ;  and  as  I  can  find  no  precedent  for  it,  I  will  make 
KMie. 

As  to  the  general  queftion  concerning  powers  In  the  large  fenfe  ab  infant  mtf 
>f  the  word;  e«aite« power 

There  are  feveral  kinds  of  powers  infants  may  execute :  mertiiJJ^xMt 

As  where  an  infant  is  a  mere  inftrument  or  conduit-pipCi  and  only. 
us  intereft  not  concerned. 

Lord  GAf,  in  his  Comment  on  LltU  p.  ^2*  fie*  66,  fays; 

Delivering  fcifin  is  a  mere  minifterial  aft,  and  requires  nt 
'udgment  or  difcretion ;  but  though  the  latter  words  are  expreiTed 
renerally,  the  law  anciently  was  not  fo;  and  in  Co.  Litt.  I2'8.  a. 
-ord  Gfki  himfclf  cites  a  paffage  out  of  the  Mirror^  in  which  it 
ts  exprcfsly  (aid,  an  infant  cannot  be  an  attorney. 

As  in  the  fenfe  of  an  attorney  in  a  court  of  juftice  he  cannot 
ic  5  but  when  we  fpeak  of  an  infant's  being  an  attorney,  it  is  a 
good  deal  different  from  thefc  kind  of  powers. 

Before  the  ftatute  of  Ufisj  the  power  was  over  the  ufe,  there- 
Tore  all  things  necefTary  to  be  done  over  legal  eftates  were  done 
)y  way  of  conditions ;  and  this  was  the  method  of  exerci(ing  an 
luthority  over  the  legal  cdatcs ;  and  at  law  an  infant  might  per- 
brm  a  condition  where  it  was  for  his  benefit. 

As  to  other  kind  of  powers  by  an  infant,  I  find  no  fort  of 
authority. 

It  is  faid  an  infant  may  prcfent  to  a  church. 

What  is  the  reafon  ?  Becaufe  a  prefentation  is  not  a  thing  of  ^^^  ^^^^^^ 
profit,  of  which    the  guardian    can  make  any  benefit ;  but  the  ground  the  law 
Irong  ground  the  law  goes  on  is,  there  can  be  no  inconvenience,  focson,inregai4 
becaufe  the  biihop  is  to  judge  of  the  qualification  of  the  clerk  p^cf"nti'ng''to*a 

prefcnted*  church,  U,  tfaer« 

can  be  no  incon* 
▼cnience,  becaufe  the  blibop  ii  t3  judge  of  the  qoallficatlon  of  the  clerk  prefcntei. 

It  has  been  faid,  an  infant  may  declare  the  ufe  of  a  fine  or 
:oramon  recovery,  where  he  fuffcrs  it  without  a  privy  feal,  and 
he  ufe  is  good,  and  the  fine  and  recovery  fliall  (land  (i).  C  7'^   3 

Why  does  the  law  allow  it  ?  becaufe,  for  want  of  a  remedy  ;  The  reafon  why 
or  as  the  matter  of  record  (lands,  the  law  fuppofcs  he  was  of  J|»«  *'^  ^'^"^  » 
•uli  age,  and  will    not  prefume  a  judge  or  commifTioncrs  would  fuff/redb^y^anin-' 
ake  the  fine  upon  any  other  terms  •,  and  the  deed  to  lead  the  ufes  tant  tor  be  good, 
>cing  part  of  the  fine,  (hall  like  wile  (land,  and  therefore  all  this  "»/»"' 'ti'**?- 

.  -  ^  r  '  *  poles  h:  was  of 

iriles  from  a  want  of  remedy.  fuii  age,  and  wia 

not  prefume  a 
vdgs  will  take  a  fine  opon  any  other  teros,  and  a  deed  to  lead  the  }i!ki^  being  part  of  the  fine,  Aiil 
iJtewife  ftand. 

But  it  is  faid  an  infant  may,  by  the  cuftom  of  Kent^  and  of 
'evcral  manors^  alien  his  cftate ;  and  if  he  may  do  it  by  cuflom, 
vhy  not  by  a  power  I 

(1)  Bac.  Ufes,  67. 

Now 
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Uk.^ick  r*  Now  a  cuftom  is  /r.v  /<«/,  and  is  prefumed  in  hwtohaYci 
^y\heatiko^ot'  "afonable  commencement,  juft  the  fame  as  if  a  private  afl  of 
Kent,  aa  inf^t  parliament  was  made  to  give  an  infant  fuch  a  power,  and  a 
»ay  alien  his  cuftom  bcinff  kx  locL  it  (lands  as  ftrohg  upon  this,  as  if  aa  id 
Ulaeicci,  and      o*  paniamcnt  had  been  made  for  that  purpofe. 

^ingfi>,itftandi 

«s  (Iron j;  upun  tills,  asif  apriTate  adlof  pirllamciiL  ludbeen  ma'lc  for  diat  purpofe. 

The  cafe  in  Moore  512,  has  a  rcfcmblancc  to  a  power,  kt 
It  is  only  put  by  Sir  Francis  Moore  arguendo^  at  the  bar,  and  00 
authority  is  cited  to  fupport  it. 

In  Br0oke^s  Ahr.   230.  and  Rolls  6i\.  it  is  laid  down,  **tlat 
""  if  after  the  flat,  of  32  //.  8.  a  man  fcifed  of  land  infcoffs  / 
*'  and  Bm  of  this,  to  tlie  ufe  and  intent  to  perform  his  will,  ami 
•'  then  by  his  will  reciting  t'le  fii.l  feoffment,  and  fcofert  to 
*'  iland  fcifed  to  the  faid  ufe,  declares  his  will  to  be,  diattkc 
**  faid  feoffees  and  tiieir  heirs  iland  fcifed  of  this  to  the  ufe  of /<  * 
**  S.  and  the  heirs  ol  his  body,  this  is  a  good  devife  of  tFiC  hni  ; 
**  by  the  intention  of  the  devifor,  though  by  no  poffibilit?  the  " 
"  feoffees  can  llarld  fcifed  to  the  faid  ufe." 

This  cafe  differs  very  little  from  the  cafe  put  by  Mo^re^  wbid 
fhews  the  land  may  be  devifed  by  cuftom,  but  not  the  ufe,  and 
therefore  1  take  this  cafe  not  to  be  law. 

The  counfcl  for  the  plaintiffs  have  gone  further,  and  infilled  a 
ft'me  etvert  •m:ij  cxercifc  fuch  a  power  ( I),  and  cited  the  cafe  of 
Kich  verfus  Be,iumc?it^  in  the  Houfe  of  Lords . 

It  was  fo  determined  in   the  cafe  oi  Lady  Travel y  before  Ld 
Ch:i72ct'lIor  Kifig'^  fo  in  the  ccmmon  cafe,  where  a  power  isgiva 
to  a  woman  tenant  for  life,  to  execute  leafcs,  and  if  fo,  it  was 
argued,  why  not  to  an  infant  of  the  age  of  difcretion  ? 
I   7' 2  J  jj  }j  .5  |j^^.„  f.jj  (QQ^  j},,^(  ji^g  difability  oi  a  feme  covert  is  not 

more  favoured  in  law  tlian  the  difability  of  an  infant,  or  is  rather 
a  ilrorj^f^r  difiibilltv. 

Ill  a  marginal  note  in  tlie  cviWoi  Moort  verfus  Huffcy^  in  H'k 

pN.  and  which  note  is  allow«?d  to  be  his  own,  15  this  obfcrvatiuHj 

Coverture  was  n^t  at  common  law  f^  far  nroteclcd  as  was  infajH 

cy  ;  and    i'oir.c  o'Jier  difabi!itics,  (fcilictt)  tion  J'ati^  vieKizria^cir 

tn- it'  :u:r:  n::d  imprironmoiit,  though  a  womaa  covert  hadi no 

It  Ts  iuiI^iMcnt  tiran  difcovert. 

Tncfrpanitrfx.       liutlicr  ilil.ibi!ity   doth  not   aiife  for  want  ofreafon;   and 

aniina.i.^n  ol  a    it  i'i  upcii   tiili  ground  that   tlic  fcpavatc  examination  of  a  fetrc 

icriic  v:vV'r:..n    ^.^j^.jj,.^  ,^p  .^  f,,,^.   jj.  acod,  btwiufc  wJicii  dcHvcrcd  from  her  liuf- 

b'-c.ii'ir  vvii  M      band  her  J!u!L,mcnt  is  tree  (2^ 

»'^iivrrr-d  ir.rn         D^t  :ni  iiu'ii'.it's  dlfabllitv  is  altogether  from  want  of  capacity. 

jliX'n-"^^^^^^^^^^^^  f;%  LUt.    246.  «.  "the  (!yin-   feifed   of  a  diffeifor  fh;iJliake 

"  away  tlic  ciUry  of  the  \vi»"c  ufier  ilie  dcatli  of  her  hulbnml  j« 

<^  well  for  th.'.t  llie  he»  felf  when  fo!c   might  have  cntcrt'd  and 

*'  recent inucd  the  noircinori ;  a^  J/z  itjlcM  h  aacuntedherplji 

(r)  r;..;    ^fr.nJ;'^J\  MgjjI:^''},  ante  2  {2)  Vidr  Har.  Co.  Litt.  X2i.  a.  note 

vi.l   '^s.  X.  C>zr//r  on  fir/ij  !;<;. 


Cases  hpti^hk  in  Ac  Time  of  Lbtd  Chancellor  Hardwicke. 

cuftom  Is  /rx  hi,  aoJiiiRtt^c  th^Jie  nvouldtakefuch  a  bujhand  ivhicb  could  not  enter  bifhre  the  M.a 

commcnocmcnt,  jd  ik  kui*  rf,^^^;,/."  ci «  s  s  ^ 

WJ5  maJc  ^  to  f>c  aankia     A;/  /;?>fr^,  ^/A^-  woman  were  within  age  at  the  time  of  her  taking  ^"^f/^^f 

ag  lex  loct^  It  ftaiKlias  falfwiw/^riW,  ^Z?«i  the  dying  feifed  Jhall  not  after  the  deceafe  of  her  kuf-  huiband' 

nt  hjd  bera  nudefcrtiiipopei  5w«//  take  away  her  entry  ;  becaufe  no  folly  can  he  accounted  in  her  ^  for  ^*^;-  •*^ 

-    ^      ,           .                   4fat  (be  wai^'zvithln  a^e  whefi  Jhe  toik  hii/bandy  and  after  coverture ^  wito'sc 

I               **^'^^'*'^^^qyf  cannot  enter  without  tier  bujhand,     Co.  Litt.  246.  b.  imputcc 

(I),      a 
C   m    Muire  512,  haurcfaifc!  covcrtwre  AecouMnot  tuttr  withaut    iicr  h 

mt  by  Sir  Francis  ibrcff^a^n  g^  .^  ^^.^^^  ^^^  a.  Af/zr^  Poriington's  cafe,  "  the  uf^geffaith 
\s  Cited  to  lapport  It.  w  he;   has  always  been   upon  a  common  recovery  againft  huf- 

ili*s  jUr.  ajo.  2nd  Pjjtu.tyAi  j^^^j  j^^j  ^jf^^  ^^  examine  the  wifcy  and  to  grant  a  dedimus 
xhc  (izt.  o(  ^^iH.limimhtp^f^jl^f^^  ^  t^l^e  her  acknowiedgmrnt  upon  examina- 
.  of  this,  to  the  ufe  a!i(lintfn((o|«:s':f  ^^^^^  ^^  ^^  ^^^  ^^f^  ^f  ^  fi„g^»»  ^^^^  ^  roww^«  r^-fw/ry  tf^n//^/? 
^  his  will  reciting  t'lC  fjiJffofe.;,;,  ,>^„^  although  he  appears  hy  guardian y  pall  not  bind  the  infant  j 
cifed  to  the  fiid  ufc,  ^^^'-^^^^^'^or  the  infant  has  notfuch  a  difpofwg  power  of  the  land  as  the  httOfank 
offecs  and  iheir  hcinlbiil  WttJo^'^^-'w//  wife  have ^  hut  is  utterly  difabled  hy  law  to  convey  or  transfer  his 

the  heirs  of  bis  body,  tiiiii^p^^Jfibfritance  or  freehold  t9  ofhtrs  during  his  minority. 

'  intention  of  the  dcnibr,  tlH?o^^2cP  g^  ^^j^^  j,^  j^^  there  is  a  total  abfolute  difahility  in  an  infattt,  There  i 
,»s  can  ftartd  feifed  to  the  liiil lit"  ,  hat  by  no  nianner  of  conveyance  can  he  difpofe  of  his  inhc-  f'luted 
cafe  differs'yery  littlefrocn  tlccafcpti^itnnce.  ^  i?^* 

)c  land  may  be  (Haiki  bjcultooi  iitf''    But  then  it  has  been  infifted  here  is  no  fort  of  inconvenience,  '   " 
e  i  take  this  cafe  not  to  be  la*.         !br  Mrs,   Winfmore  being  above  the  age  of  nineteen  was  as  dif- 
ounfcl  for  tlicnlaintiiriha^cpfi«iff^'^:reet  as  if  (lie  had  attained  the  age  of  twenty-one,  and  the  court 
^•maf  cxercifc  kchi^^^^)^^'^'^'^! ']^^'S^  whether  fhc  had  difcrttion  enough  to  execute  fuch  a 

c    p      'fjf  in  ik  Hoti^t  ^f^^'     X)wer. 

^^"^^^^^^^^  This  is  of  fuch  latitude  and  extent,    that  I  own  I  fhould  be 

as  ^^,.^^^^^'"   jj^^^jjy^^  asprefidinginacourtof  juftice^to  be  intrufted  with  j 

h;r  Aiwjj  10  I  -  ^^^^^  ]^2i:4)r  it  does  not  come  in  queftion  till  after  the  death  of  the  inf.int, 
oman  tcnanttorlK,  , .  ^  r^jyaiai  md  no  ncrfonal  inquiry  or  examination  can  then  be  had  of  her 
1,  w\.7 .otto  an  infan  ;f ^^^  ^^ ^  difcretion. 

,a  been  faiJ  too,  that  tncai;^^^^  For  this  I  (liall  refer  to  Hoh,  225.  in  pleading,  an  age  certain 
li^QUwlmlawliiantijefli      ;  mujlhefet  down,  and  not  left  upon  telling  twelve  pence  ^  or  meafuf^ 

^l^cr  difjbilitf.  ciyfHiti^^''g  ^  S'^^dofcloth^  as  fome  hooks  are y  that  the  court  may  judge  it  an 

3im"*TJ\^a'  note  in  "'^^  ?  i-  ^g  ijis^<'  of  difcretion  \  for  cudom  rauli  not  abrogate  the  law  of  nature^ 
jd  which  note  is  alloww  to     ,    J^j^J^ifte  law  will  not  admit  it  in  the  cafe  of  a  cuilom,  then  why  (houl^ 
t\iK  Nvas  not  at  common  la^'^J^^/j^^t  j^  the  execution  of  a  power? 
nd  i(i'^\t  ^'^^^^^^^"^^^^^l^^V ^^^'-  This  is  the  general  reafon  that  determines  my  opinion. 

ar.d  imprifonnicu^  tlwuj  ^^^j  if  the  law  had  been  otherwife,  it  mud  have  happened  in 


iKinrntthandifcnvcrt.  ,   ^((^it^^bundanceofinflances,  for  powers  are  given  to  infants  loraife 

Vkx  ilifabiiitir  dorh  not  aiife  \^  ^^ijMnoncy,  to  make  leafes,  l::fc. 


cualine  is  gcod,  bccauie  wii 


Infants  come  in  the  courft  of  fucccffion  into  poflellion,  and  it  has 
yet  it  has  never  been  held  he  could  excrcife  any  fuch  power  over  hcia 


»»^' 

*« 


,cri'Jd''mentisfrce(2N  y&tf-^'^^^^  eftate;  and  the   applying  for  feveral  private    ads  of  par-  ^^^  ^» 

'Jiiu'aiit'jdiWityisii^^.^^^   .  jjj^tfiAment  (hew    the  fenfc  of   mankind    in    this    refpeft.     Spch  o«^  ^^ 

///  'iiA /I  "ihcdyin;^^*,,  ^  made  in  the  cafe  of  the   prefent  Sir  T>6<?;?;^j  ;!!i«lth«a 

\        VthMvif/afertlKJ'^^^^L  ^^frvm^ 

lfltXlM(^^^^\Z  ^"^^^  ^^^^    ^f   ^'^'^y''    ^^'f"«    Evelyn,  2   P.  IFms.  603.  the  Sc  fc^S 

M   nnffiilIion'^#'^r  <*fcofLord  Kilmurray  verfus  Dcd^  Grey,  is  more  fully  Hated  ^kiii4 

mmcdihcm^  ^^an  in  any  other  place.     "  By    the    fcttlcnieut  a  power  was  "^^^ 

hJ/«-M«*'  J^.^M;.,^     i.Vot.III.  Tt  "rcfcrvcd 


713  CASES  Argued  and  Determined 

HtML*  ▼•  '<  rtfenred  of  charging  divers  of  the  lands  at  any  tone  during  lis 
OisBifBAifx*  «  life  with  3000/.  a  perfon  borrowed  this  fum  of  tlie  Dc^, 
♦*  and  having  executed  his  power  while  an  infant,  did  foea 
**  after  he  came  of  age.  The  plaintiff  his  fon  brought  kU  btBei 
^  redeem,  on  payment  of  the  principal  fum  borrovcd*,  be 
^  the  court  decreed  it  on  the  common  terms,  becaufe  here  vi 
«<  a  power  given  him  by  aft  of  parliament  to  raifc  the  moaw 
"  and  immediately  to  give  fecurity,  which  was  aflosSj 
•*  done/' 

I  fcnt  for  the  regiftcr  book  of  this  cafe,  Eafier  fenny  ijri 
and  there  it  looks  as  if  it  was  a  general  poA  er  executed  by  Tim 
of  a  private  aft  of  parliament. 

I  then  fent  for  the  record  of  the  aft  of  parliament,  andtlw 
15  an  exprefs  claufe  to  make  all  afts  relating  to  the  fettlcmeot,  i 
in  purfuance  of  any  power  therein,  good,  and  that  notvir- 
fianding  his  minority,  they  (hall  be  as  valid  as  if  he  had  attiiaa 
the  age  of  1 1  • 
r  ?M  ]  Therefore  when  Lord  Jf/'/wz/rr^;;  made  a  fetilementwirhU 
refervation,  with  the  approbation  of  his  truftccs>  the  afiofp* 
liament  operated  upon  it. 

Taking  it  therefore  in  general,  I  am  of  opinion  an  infant  cacia 
execute  fuch  a  power. 

The  next  conr:dcration  is,  if  there  is  any  tiling  panicubri 
this  power. 

/V/y?,  As  to  the  penning  of  the  power : 

J^hat  thes  fjculd  permit  and  p*ffcr  his  daughter  ly  arrjifii* 
nvritin^y  8ic,  [tJGtivithfianding  her  coverture)  to  give^  Sec  J^^ 
freeholdy  Sec, 

What  had  the  father  therefore  in  view  ?   Why,  to  excbiiei 

difability  of  coverture,  and  tliivS   was  all  he  intcuded  to  f^ 

againtl;  and    if   he    likewife    intended  to  exclude    the  & 

lity  of  infancy,  he  v/ould  have  taken    care  equally  to  aM 

it. 

The  power  ifi,to       The  daughter  at   the  time  of  lili  death  was  upwards  cfjj 

iuflcrhijdiu^Si-  years  of  age  j    and    though    he    might    think  it  right  to  ?>< 

Y/^'l^^t^Jel^ilft]  ^^^  ^^^^    power    during    coverture,   yet  not  fo  during  licr  * 

to*difporcof  ill  fancy. 

h;s  real  elUte; 

••d  if  he  had  intended  to  exchidr.  the  dlitbilJty  of  infkncy,  he  would  equtIK  harf  tiken  mv  to  tift 

it,  and  <x/r j^  mu/m  efl  ixclmfitalfir'tut. 

It  is  phin  his  view  M^as  to  prevent  the  fcufoand's  influence," 
to  make  all  fafe  during  her  infancy^ 

Therefore  from  the  penning  of  this  power,  a  ftrong  objccni 

arifes  againft  !ier  executing  it  during  infancy,  for  expr^jfi*^ 

eji  exclufto  alterius ,  \ 

thrco-iftruftion       fhc  couftruftion   of  law  on  fucli  a  power  as  the  prt^ 

wuprcdVithIa'  which  iscoupled  with  an  intereft,  is  v<fry  dificrcnr  from  aiJ^ 

intcreitjisTcry  .  power  ovcr  another  pevfon's  eflate,  and  ilut  difiinclioniasW 

iikcd'^Vcr^c*  '*^^"  "^  ^^^  ^'^^^^  ^^  ^^"^^  covet ts. 

•nrd^e^^crfoy^i       Thc  wholc  legal  eftatc  here  is  given  to  truftces.  J 

<ftAce«     ^  Firji^  As  to  the   rents  and  profits*  to  thc  ufc  of  Mrs.  Tji 

more  for  life  j    and   in  thc  fecond  place,  to  permit  aod  fc*^ 

*1 


CASES  AipcdanJUoa  Jn  the  Tim^  of  Lord  Chancellor  Hardwicke- 


ffiAi 
G ill  £  ^ 


of  charging  dims  of  lie  Wtj  Mrs.  Winfffm-^  to  give  and  difpofe  of  the  hntUj  Cs^t%  by  deed  or 

h    3000/.  a  pcrlbn  borrnttiiT:  will,   Ktv 

fing  executed  his  powtrw^^:        ^'^  '^^^-^-t  (he  hid  an  equitahle  i  mere  ft  In  the  huidsj  bV*  and  the 

rcamc  ofa^.    Thcphifltiii^-  cquir.ihlc  rcvt-vfi'ot^  in  fee  d^jfcended  apon  her. 
,  on   paTn^t  of  the  pc:^."       1^  '^^  ^^^^^  '^^^  ^^'^P^^^  ^*'  ^^^  ''^^^^'^'  '^^^^  '^  ^'"^  '   ^''  /vr/// / 

irt  dccTcia  it  on  AccomDcr/r  If  ^^^^  d^fpcr.a  of  by  lier  lu  her  i^k-tinic,  wljcrc  will  n  dclccr.J  f 

T  giTcnhimbyaaofpafio^  T.  i.r  ^../^^.^/.r  / 

J-  •  1-    J  -;..  L^  *         If  this  then  13  n  power  to   he   exsrcir^l  ov^r  her  o*"n  mb.cri- 

»  i  0  ■  unce,   I  am  of  OpmiDiT,   it  is  inch  s  powci  ^'^  ^ri   :nL^ii:  cai::io£ 

forthe  regiftcrfcockoffc^^  ''S^ff^.ppo^  th.  execution  of  the  p.vvtt  U  L.d,  vet  it  is 
eillooksasifitwasapoff.!.-  ^^.^  ^^^  pl.inuIFs  h.ve  an  tq.utv  to  com'rd  the  infant  to  let  thein 
»ateaa  of  parliaipcnr.  ^^^^  ^^^  ^^^^  ^,,^         ^^..  ^^^^  ^j^^,^  ^^^^  ^^^^  ^.^^^j^  ^    ^|^,,  ^,jj^    ^^^ 

afcrnfortbcrccordotk^c--  ^^^^.,,.,  ^^^^  ^..,^ 

;prcf$clattfctoinakcallaaJrtU^   ■       ^n  g.ii.rrl  hue:  ra^c  itiri;;hc,  and  fctrui'ii!  on  p-cper  prcmifT.-^ 
\\iincc  of  any  power  ito  r  -  j^^^  ^ -^^^^^  ^^^  tliis  vuirpjic  fee   the  ciCc  of  A'.-^^x 

g hi$  minoriijr,  thcjfcllbcis*^-  ^^^^^^^  AhUi:;f:t,  in  -  /V;;.  s3u  i). 

•of  IK  ^,       I  am  of  opinion  dit:  I'lCnu  isi  the  prof^iit  cafe  ii  not  to  b*:  coin- 

Tcforc  when  I^f*i^''^'7l|^'-'^^  pdled  to  m^^  b.r  cl.ai.^n. 

ition,  with  thcapprobaiionolw^-^'      p^^  ^j^^.  in;trjnvj:it  h.rc  klr.f^  void  n'j  to  t!ie  renl  cfla*Cj  tiiere 
itopcntcd  upon  it.  ^  is  no  inJLiucc  where  uti  infaui  has  in  fach  a  C/if.-  bctn  co:npL!lcd    itirj  :,?r 

dnc  it  therefore  in  general,  I  in"' ''^''^'  to  make  ^n  elicliorij  for  here  U  [.rudely  nu  w.Il  at  ail  sli  to  the    *^   *^^  ^^ 
{c  fuch  a  power.      ,  .  .,^,.  l^^ds. 


Wi^.re 


li     riot  C 


next  cor.f:dcraiioai5,if^-'''  _,      ..,,..... ^_.  .._.■.,. .    ...  i-'>  ^:^fc« 


^,  As  to  the  penning  of  ticf^v^      j^  .^  j.^^  ^^^^  ^^^^  ^^^^^^^  ^  ^^^^ 

^thnf^cuUf^rtr^f^jT       :^o^  t,vo  wifnciVcs  only,  ^nd  dcvif 
ff?,  &c.  [n:tviih,icnitini  ^        ■     ^^  j^^^^  ^^^  ^^^^  pcrfotra!  eftate  to 


C  next  C0.« »  ^^^^  wheUicr  it*  will  take  by  Bragilnfl  i\iz  wJU,  fjiaico  Llie  binii  It  h  propi^i  ] 

ower.  , 

.      ^       T. :,  i:^.  .1 r.  .-.i.„,..  -    „  .^  executes  a  will  in  the  prt^fc^ncc 

tifes  his  re;tl  eft  ate  from  hi:^  heir 
to  ihe  heir  ^t  law  j  this  is  a  good 
:W,  JfC.  .     .  ^•j^?TI'':'"  Will  a5  to  pcrfjnal  til.ite,  yet  for  want  of  beinir  executed  accord- 

fhathsd  thcf^tfic^^'^^^^^^j'f'  ■;;^ju?ing  to  the  ftatutc  of  frauds  and  nt^rjurie^,  is  bad  as  to  the  real 
)ilifT  of  coTcrture,  and  tms  v  ^^  ^i^.^e^  and  I  fnould  in  that  cafe  be  of  opinion,  that  tiie  devifce  of 
nHi  and  if  he  lilf^'f*^  "'^''?^'^.£^  the  rc-il  eflart!  could  not  compel  ihs  h^^irat  law  10  make  good  the 
of^iflfincy,  he  vould  l»TC  t2*  dcvife  of  thertialelli^tc,  before  he  could  intitic  him  to   his  per- 


^ff « 


..   r^^jp^fonal  le^vicy,  bccaufc   herv!   is  no  will  of  rc^il  e(Ute  for   want  of 
Tie  dau^liter  at  ik  lime  of  wj^"^      proper  fornvs  and  ceremonies  required  by  the  Ratute. 
a  of  ace i  an^J  "^^^^^  ''^  "^'^"^letJ.^      ^^^  ^^^-  dillinflion  between    tiiis  cafe  and  chat   of  Noys  and 
t .     '   *gj  durinj  coTcnarc,  f    '    tM^rJaufd  is,  tliere  a  father  had  difpored  of  his  x-zhole  eft  arc  tor 
^    f^  the  beaeilt  of  his  children  ;  h*^r£  Mrs,   IVnfm^re  is  giving  licr 

'  i.gjalic^^';^''^  ^holc    real    efta^.e     from  her    cfiild,    and     therefi^iv    iloc:*     noc 

toexchMfetI»«*^^^*^"*^'       .  fall   within  that  benevoLnt   cqnity  the  ccurt  excrciled  in   that 

•  f    •  «f V2S  to  pre^^^^^'  But  what  T  principally  rcl^  on  is^  thnt  ht^rc  13  110  inflrument 

MS  P'^'7" !  .  Vrinfai'cv^  ^'^^^^^^  ^'^^^^  P^^^  ^^  ^^^'  elUte. 

.^kallUtedun  g    ^^    ^^.jjjjp.^^  ^^^^  ^^^^  cj-ai^ion  is,  If  a%nees,  the  plaintiffs  m  ihe  crofa 

rhcrcfcrefrcnitncpc     ^^^^^  ^^^^^    ^^   ihnai.)- in   di- place  o^  b.U.  Wtr.fmn   the  bankrupt, 

ci anamftlier eicc     fc  j^^^.^  ^  ^-^^i^^  to  the  rcnis  and  pruilts  of  Mrs*    IVinftn^ri^  rcsl 

'xcltffaallfriuS'  fudi -^ :    .  cilaie^  as  con Qde ring  him   in  the  light  of  ^  te^afU  ly  iht  cur^ 

rhccou(trua»on^*r'^,,,A  jjutn  i,/^,  "^  -" 

ich'-<^''Se^,^^^  '      •  '  V 

VCI  over  2nctb«  P'''  ( i )    S«  »lfo  il/.mV  v,   JJi^rr.ti;./,  n*/*  *  voL  6ig. 

.niuthecJlcsofenicco  (T^. 


7itf  CASES  Argued  and  Dctcnillncd 

HiARLt  V*         I  am  of  opinion  Mr,  JVmfmore  could  not  be  conGdcrcd  afe* 
GtttKBAKie.  nant  by  the  curtefy. 

The  renti  under  Under  Dodot  iVorth^^  Will,  thc  fcnts  and  profits  arc  to  be 
Dr.  MVrit*s  will  applied  to  the  fole  and  feparate  ufe  of  Mrs.  JVinJnKre^  andtbe 
^zi^xh^ult^  truftccs  who  had  thc  fee  in  all  the  teftator's  real  cftatc,  vcrca 
rate  ofe  of  the     permit  and  fuffcr  her  to  difpofc,  f^c* 

wife,  and  the 

truftces  who  had  the  fee  in  «H  the  real  c(^ate  being  to  permit  her  todifp«Xe  of  it»  the  wliole  Ie|U  <li! 

•f  the  iahericauce  was  in  theiui  and  therefore  uciiber  in  law  or  oquity  was  the  hulbaadteant 

curtefy* 

What  was  the  effcft  of  this  ?  Thc  whole  legal  cftatc  of  th 
Inheritance  was  in  thc  truftccs. 

However,  it  is  faid,  a  hufband  may  be  tenant  by  thc  cuitrf 
of  a  truft. 

But  confidcr  what  is  necciTary  to  make  a  tenant  iy  the  curtifjj 
the  •yife  muft  have  the  inheritance,  and  there  muft  be  likc^ 
a  fcifin  in  deed  in  thc  wife  during  coverture  ( i). 

It  is  true,  (he  had  thc  inheritance,  bccaufc  it  dcfccnded  u 
the  execution  of  the  power ;  but  then  thc  father,  whofc  dli*. 
it  was,  has  mad«  the  daughter  a  feme  fife  and  has  given  thc  p 
fits  to  her  feparate  ufe  \  therefore  what  fcifin  could  thc  huibd 
have  during  the  coverture  5  he  could  neither  come  at  die  pcf 
fefiion,  nor  the  profits  (1). 

Was  there  then  any  equitable  fcifin  of  the  hufband  ? 

None  at  all ;  and  to  admit  there  was,  would  be  direflly  wfr 
trary  to  thc  father's  intention ;  and  therefore  neither  in  lii 
or  equity  was  thc  hufband  tetiant  by  the  curtefy. 

Another  quedion  has  been  made,  with  regard  to  thc  intcroi 
of  the  8000/.  given  by  thc  v/ill  of  ]Mrs.  Wvifnore  to  her  dai^> 
tcr. 

I  am  of  opinion,  under  the  circumftances  of  tliis  cafe,  ft*  * 
not  intitlcd  to  tlic  interell. 
Whfre  iffgacies  The  general  riile  is,  where  lecjacies  arc  given  payable  atacs- 
arc gireii pay ibie  tain  time  they  c;irr7,  no  interefl,  for  intcreft  is  for  dcUy  <i 
at  a  cer:aiiuunc,  pjyn^ent,  andconf^qucntly  till  the  day  of  payment  comes  no  :> 
tereft,  for  till     tcicll  is  dcmaniUblc. 

the  day  of  pay- 
ment comes  it  it  n€t  demandaklei  but  if  given  to  a  childi  the  court  will  allow  it  by  way  of  c^^ 
«aiice  (3). 

But  I  do  admit  at  thc  fame  time,  where  a  legacy  is  given  jt 
ajajher  to  a  chlld^though  the  legacy  is  not  payable  but  ::| 
certain  time,  ycnEc^ourt~ allow s  jggrcttr  "  ^ 

But  in  all  iheie  caies  the  ground  the  court  goes  on,  Is  gi-^ 
intcreft  by  vay  of  maintenance. 

Here  Mrs.  JVirfmcre  h7i9  allotted  maintenance  for  her  daugl«^ 
from  the  general  fund  of  her  perfonai  cftatc :  there  is  anei^ 

V 

(1)  Vi*ie  de  Greyv,  KUharrifoa,  ante  {^Y See  Heath  y.  Fern, ant€  1 01* Ji^ 
469.                                                              I  and  2. 

(2)  Ri^ii:rts  V.   Dixwcll,   ante   i    vol. 
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ig  obfcrvable,  the  contingency  in  her  will,  of  the  daughter's     H£ARt»v. 
ng  before  21  j  I  agree  it  is  a  condition   fubfequent,  but  ftill  ^**»*'■^»«• 
hews  the  view  of  the  teftatrix,  and  that  flie  faw  it  might  never 
her  daughter's,  and  therefore  to  give  her  intereft  would  be 
itrary  to  the  intention  of  the  teftatrix. 

There  are  fever.il  cafes  wliere .  this  court  have  made  a  great 
rtch  to  give  children  intereft  on  legacies,  particularly  Acher* 
verfus  Venion^   1  P.  Wtrn.  783,  but  that  went  on  particular, 
znmftanccs. 

Therefore  I  am  of  opinion  fhe  can  have  no  more  intereft  than 
maintenance  in  the  mean  time. 

As  to  the  eftate  left  by  Mrs.  Dorothy  Prtce^  the  aunt  of  Mrs. 
'nfmore^  that  rauft  belong  to   the   arfignees  of  Mr.   Win/more 
ler  the  commilTion  of  bankruptcy  againft  him,  as  ftanding^n 
:  place  of  the  hufband. 
But  then  it  is  infifted,  as  Mr.  Winfmore  had  made  no  provi- 

I  for  his  wife,  or  the  iflue  of  the  marriage,  that  his  affignees 

II  not  be  permitted  to  touch  this,  till  they  have  made  fomc 
mOon  for  the  iflue  of  the  marriage. 

\nd  fo  it  was  held  in  two  cafes  before  Lord  Chancellor  Cow- 
\  and  I  was  alfo  clearly  of  the  fimr.  opinion  in  the  cafe  of 
wfcn  verfus  Movlfon^  Qcl^her  i']^  1742.  (a  TV.  Atk.  417.) 
But  I  can  find  no  cafe  where  the  court  have  done  it  in  th^ 
"  of  affigntcs  of  a  bankrupt  after  the  death  of  the  bankrupt's 
e :  and  here  too  the  ifllie  of  tlic  marriage  is  fo  wdl  provided 
>  that  I  am  of  opinion  the  court  ought  not  to  make  this  the 
t  precedent  of  it,  whatever  they  might  do  in  a  cafe  not  fp  cir- 
nftanced. 

lut  the  prefent  is  not  fuch  a  ctS^^  as  would  incline  the  court 
nake  a  ftride  further  than  any  of  the  fnrm'.;r  cafes  have  gone. 
lis  Lonlfhlp  declared,  that  as  to  the  rc.il  eftate  devifcd  by 
will  of  Do^'tv-^r  Worih  to  his  traltecs,  the  will  of  Mrs.  IFifjf- 
?  being  made  duving  her  infancy,  was  not  a  good  execution 
he  power  relating  thereto  contained  in  Doclor  JVorth's  will, 
that  the  inhentancc  of  fuch  real  eftare  U  dcfcended  to  the 
tndant  Mary  IVinfm-jre  the  infant,  who  is  heir  at  law  both  of 
i.  lVinfm:frt'  \v:r  motlier,  and  of  Doclor  H^orth  ;  and  that  the 
*nda:it  IVi/liam  IFinfm^rt:  the  bankrupt  is  not  intiiled  to  be 
ttit  by  the  cnrtefy  thereof. 

^e  aifo  declarcil  that  the  leufchold  eftate,  comprifed  in  the  fct-  [  7iS  ] 
ncnt  made  on'  the  marriage  of  Doctor  IVsjrth  with  Alary  Price , 
cd.the  3d  o(  pjjemher  1722,  which  is  now  held  by  leafc 
lives,  belonged  to  Mrs.  Win/more  by  virtue  of  the  fcttlenicnt, 
i  on  her  deatii  came  to  the  ii^f^tit  her  daughter  and  heir,  and 
refjre  diredled  both  bills,  fo  far  as  they  feck  any  relief  touching  ^ 

faid  leafehold  eftate,  or  touching  the  real  eftate  of  Doclur 
rth^  to  be  difmifll'd  without  cofts. 

ic  ahb  declar^'d  that  the  refuiuc  of  Doclor  irorih^s  perfonal 
te,  bting  given  by  iiis  will  in  truft  for  the  feparatc  ufc  of  Mrs. 
nfm^rty  was  not  fabje<3:  to  the  debts,  power  01  comroul  of 
hulband)  and  alfo  ihe  rcnti   and  profits  of  Do£lor  IVorth*^ 

T  t  3  ifal 
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HtABLs  T.  i^eal  (cftatc  dcTifcd  t;o  her  feparate  ufc  accrued  during  taSc, 
*********  and  the  profits  and  proceeds  of  both  ihcfc  funds  ooghi  to  be  cs. 
fidered  as  the  feparate  perfonal  cftatc  of  Mrs.  Winfmzre^  no;  (c^ 
jc£l  to  the  debts  or  power  of  her  faid  huiband  :  and  xhn  tbr  Lsc 
arc  well  difpofed  of  by  Mrs.  JFtnfmore^  fhe  being  above  ilv^ 
of  fcvcntecn  at  the  time  of  making  her  will ;  and  ihcrtfcnc? 
reeled  the  crofs  bill  brcuj^ht  by  the  alTlgnces  under  the  orrd 
Con  of  bankruptcy  again ll  A'r.  Jrinfmcri^  fo  far  as  ii  iVcbi.^ 
relief  touching  the  peifonal  eftare  of  Defter  Wctth  or  thcra 
anH  profirs  of  his  real  eflate,  to  be  diiniifTcd  witnoiu  ctiii. 

He  aifo  declared  that  the  legacy  of  eight  thoufcnd  pour.dspw 
by  Mrs.  Ulnfmy.e'^  will  to  her  daugl.ttr,  futjcct  to  tit  coiiij 
tingccci^s  therciri  mentionrd,  will  not  cany  iiuercft  till  thcUs 
{hall  become  payable  according  to  the  wijl.  and  ihai  the  anr* 
films  tlicrcby  rclpcclivcly  -^ivcn  for  her  mainrei;ancc  ougkici 
deemed  as  given  in  lieu  of  iniercf^. 

And  in  the  crofs  canlc  his  Lordflnp  alfo  declared,  that  tfi 
the  late  Mrs.  lyitsfmore  was  intitled  to  under  the  will  of  her -n 
Dorothy  Pri'e  belonged  to  her  hufband,  attd  is  now  vcfid  \ 
the  affignccs  under  the  commiflion  of  bankruptcy  againft  li 
who  arc  tlic  plaintiffs  in  thatcaufe. 

He  alfo  declared  that  thfc  copyhold  eflates  of  Dorcthy  Pri 
though  for  life,  yet  being  by  the  cuftom  of  the  cnanor,  vltr; 
of  chc  fame  are  parcel,  a  chattel  intereft,  the  fame,  and  alfei! 
rents  and  profits  thereof  received  by  Doctor  iriirtbinhls^ 
time,  or  his  executor  fmce  his  deceafe,  ought  to  be  dtc3« 
partof  her  perfonal  elUte,  and  brought  into  the  account  bi& 
^hc  Maft'jr ;  and  it  being  admitted,  that  the  fum  of  fcurtcc 
hundred  pounds  vas  paid  by  Doftor  Worth  to  Mr.  H'^ifj^ 
^  after  his  marriage  with  his  wife,  on  account  of  what  flie^ass 

titled  to,  he  declared  the  fame  ought  to  be  deemed  as  paid  iap 
of  the  perfonal  eftatc  of  Dorothy  Price  ( i ). 

(i)  l^ig.  Lib,  A.  17^8.  fol.  69S. 


pifc  2.68.    Potter  verfus  Potter ,  July  7^.  1749,  tie  laft  Seal  after  Jfi^ 

Ai^fc '  V*  *^^  A  ^*^^  ^*^  brought  by  a  devifce  of  all  the  eftate  real  anci  f<? 
vhen^ilt  heir  /\.  fo^al  of  the  late  archbifnop  Potter,  to  cftablifh  the  wilias 
•t  law  by  }iis       codicils,  and  to  carry  the  trufts  of  them  into  execution. 

anrwe;'Cua  bin 

brought  Locit-W.fli  a  win,  iKfpii  •  it  to  be  duly  ctpc«'c<J,  «nd  to  the  porpwttt  fet /brtk,  M 
«l  tiie  cu  fe  »j^  jr,  1,^'},  t\\t  heir  at  K.vw  *  f  the  i^ftator,  is  not  fufticient  to  bitiile  h;ro  to  lie  isi^ 
W  lk«  title  dced-i  acdwruing>  bc^on^hig  to  tbe  cftjte. 

The  htir  at  law  yho  is'madc  a  defendant,  docs  not  contro»rf 
either  the  will  or  codicils,  but  admits  they  were  iviVj  tid^ 
and  to  the  purport  as  they  are  fct  forth  in  the  bill. 

It  wr.s  novcd  to  diy  in  behalf  of  jhe  heir  at  law,  thatwl* 
titlc-denls  and  writings  of. the  late  archbifhop's  eftatc  fl»'iS»^^/' 
produced  for  his  Lifpcdlion,  without  pointing  cut  in  whofcc* 


iires. 
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hey  are,  or  fpecifying  tliC  nature  or  fubftancc  of  the  deeds  he    J'ottxi  r 


Tie  Attorney  and  Solicitor  General,  cotmfel  with  the  motion,  ^^;^  t/Vf^CA 
led,  that  notwithftamring  morions  of  tliii  kind  arc  generally  //^.a^.,^^^,^^ 
Ic,  where  aa  heir  at  law  that   is  difinheritcd  is  the  plaintiff,  -^^^^ 

there  was  equal  jullice,  that  he  (hould  have  the  infpedlion  of 
deeds,  where  he  is  the  defendant,  becaufe  where  the  cftatc 
>tally  dcvifcd  away  from  him,  it  is  but  natural  equity  that  he 
lid  be  fatisfied,  whether  he  is  lawfully  dinnherited. 
^r.  Capper  of  the  fame  fule  cited  the  cafe  of  &mith  verfus 
/A,  before  Lord  Hardwicke  in  1 745,  in  fupport  of  the  mo- 
u 

!/ORD  Chancellor, 

.  do  aot  remember,  nor  do  I  believe,  fuch  a  motion  as  is  now 
it  in  behalf  of  the  heir  at  law  was  ever  granted,  where  he  is 
efendant  to  a  bill  of  this  kind, 

fhough  I  will  not  fay  but  upon  fome  partkular  circumftances 
nay  be  intitled  to  wlut  is  now  prayed. 

\&  fuppofe  he  Ihould  in  his  anfwer  infifl  upon  fome  old  en- 
which  has  not  been  barred  by  a  recovery,  and  cbnfequently 
cxifting,  or  controvert  the  legality  of  the  will,  or  the  cxc- 
ion  of  it,  or  inGd  that  only  a  part  of  the  real  eftate  is  devifcd 
ly,  and  of  courfe  the  remainder  defcends,  and  he  exprefsly 
ms  it  as  heir  at  law. 

Jut  in  the  prefent  cafe  the  heir  at  law  does  not  fo  much  as 
y  any  one  circumftancc,  cither  as  to  the  execution  of  the 
ibifhop's  will,  or  his  power  of  devifing,  but  admits  the  whole,      [     ^jo 
t  is  fet  forth  by  the  pldiniifF  in  his  biil. 
\nd  barely  faying  at  ihc  cl  ^fe  of  his  anfwer,  that  he  is  the 
r  at  law  of  the  tcftator,  is  not  fuificient  to  intitle  him  to  ah 
3ec\ion  of  the  deeds ;  IxTfivJes,  he  does  not  io  much  as  point 
wlwt  the  deeds  arc  that  he  wants  to  infpeft,  nor  the  fub- 
ice  of  them,  whicli  he  mi;»ht  do  though  not  in  his  cudodv. 
LTpon  the  whole,  here  is  no  pretence  for  what  the  h*ir  at  law 
ys  by  the  motion^  and  therefore  he  uiuft  take  nothing  by  it* 


Turwin  verfus  Gihfuti^  July  31,1 7  49.  ^^j.^  ^^^ 


^ 


F  was  infiflcd  by  the  petitioner  Afargaret  Turiuw^  as  (lie  is 
t!ic  rcprcf;.ntative  ci  ylr/b:ir  Hard'tr.g  her  firft  hulbmd,  and         V^V.I1^:^ 
has  kfc  bond  debts,  that  U^ade^  the  foiicitor  for  Arthur  Hard^  ^\    /y/^^y ip 
,  who  was  the  plaiiuiiT  in  the  original  caufe,  has  no  right  to  ^/^  ^ 

paid  out  of  the  ium  decreed  for  die  plaintiff  in  preference  IQ      ^^^   ^    ..    ,     . 
f;'///V//sbon(lcredi:o:8.  .  -^i^^^^.,^,  of"'-^ 

Lord  Ciiakcellor,  >.        J/:3<f..,>^X/j^'^ 

I  am  of  opinion  that  a  foiicitor,  in   confidcration  of  his  trou-  ^•'^j^i^^jfy^r  — * 
,  and  the  money  in  diiburfe  for  his  client,  has  a  right  to  be  bit  client  ha*  a 

ri^hc  to  be  p/id 
•f  •  duty  decreed  to  an  adminiftrator,  and  a  lien  upon  it,  before  die  bond  credicors  oc  the  deceafsd  \ 
Citothc  aduuniftratar  couuovcrt  thisriAk,  by  infiitini;  oa  ^pp^yi^S  ^*  afleu  in  a  otorit  ot  admiiu* 

Tt4 
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paid  out  of  the  duty  decreed  for  the  plaintiflFy  andhasafienofooi^ 
before  the  bond  creditors  of  the  deccafed  plaintiff,  andhiscoi* 
ftantly  the  rule  of  this  court  •,  neither  can  the  adminiftratrix  c» 
trovert  ihis  rule,  by  infifting  upon  applying  the  aiTcts  in  a  uni^ 
of  adminiftration  ( i ). 

Upon  another  petition  a  (hort  time  before,  LordCbocdkl 
laid  down  the  fame  rule. 

(l)  f^Jc  Taylor  v.  Ltfw//,poft  727. 


March  vcrtxxs  Hcjdy  Ju!y  2^i  '749* 


A  Woman  who  had  a  thouCmd  pounds  to  her  fortBB«|Uj 
no  other  provifion  under  articles  before  marriage  thaa^f 
ly  a  covenant  from  the  liu(bind»  that  he  would  conuOcr  hiBBi[j 
as  a  freeman  of  Lonron^  and  if  (lie  furvivedhim,  flie  ihouldh«i 
fuch  a  fliar::  of  his  perfcn^il  ell  ate  as  belongs  to  ihc  widow  rf»' 
freeman. 


A  woman  who 
had  1000/.  in 
»rcicles  urfure 
marria^'  had  no 
Other  pro  vlfion 
than  only  a  co- 
venant from  the 
buibandythat  he 
would  confidcr 

Juaifelf  oi  a  freeman  of  Lordcn  ;  On  her  fithcfs  drath  flic  brcame  incitlcd  to  1S00/.  mmt,  ia<<lf" 
^r  a  fufcher  provtfion,  'Jht  cenrr,  from  tin'  care  it  rake:  cf  tbe-iaterefl  tffant  cozertif  «i/«*i*'P 
tfjvtunt  f9  tki  wiftf  M^c  tl3£  kufcani  :o  aeki  a  further  pn-jyton. 


Upon  the  death  of  the  wife's  father  and  mother,  ftcai  w* 
of  kill  became  intitled  to  eip;htcen  hundred  pounds  more. 
r  <y2X   1  The  hu (band  and  wife  live  leparare  ;  an  application  was  B» 

:  now  in  bfh.ilf  cf  the  wife  for  a  fuitlier  provifion,  on  this  a* 

tion  of  foruine 

LoKO  Chancellor, 

Tlili  court,  according  to  tlic  power  it  exercifes,  and  the  care tW 
Jt  alv/ays  talvcs  of  the  intcrcll  of  ftm::  c^ierts.  will  ci:hcr,  vbcff 
there  is  no  provifion  at  all  for  the  wife,  on  money  coming  to  ndi 
obii;:t:  the  liul Land,  before  he  is  permitted  to  touch  it,  to  make  !«* 
prcviGon  for  her;  or  where  there  is  a  flciulcr  provifion  <w 
made  before,  on  an  cT.-rcfiion  of  fortune  to  the  wife,  if  it  br  con- 
fulerablc,  (lu-t  if  a  triu*;  only},  oblige  the  hufband  to  make  a  W* 
thcr  provlfio-.i  ( r\ 

I  think  in  tf.e  prefent  cafe,  the  provifion  made  for  the  ** 
n  very  /lender  one,  nnd  o\  a  very  precarious  nature;  and  «.CK* 
fore  I  will  refer  it  to  a  MafKr  to  lective  propuLii^  for  afa- 
thrr  provinon  on  the  bth;df  oi  the  wife,  in  propcrtion  to  wj* 
acceilion  of  tiglitccn  hundred  pounds  \  and  ordered  it  acconi^ 
ing'y(2}. 

(0  Jr^ifcn  \\  MouljOiiy  ante  2  vol  420.  (2)  l^fg.  Lib,  D,  I7:|8.  fol.  49^' 


i  die  Tixxie  of  Lord  Clumcdlor  HardwickIit  ^zi 

Hidl  vcrfus  Hall  July,  31,  1749  (i)*  Cafe  ^^^^^ 

)plication  was  made   to  the  court  to  compel  a  young  The  guardian  it 

tlernan,  who  has  been  placed  at  Eton  fchool  by  his  » proper  judge  at 

to  return  there  again.  S"  hlTi 

and  the  court 
!gr  the  infant  xnjbeing  put  to  a  private  tutor,  or  going  to  another  (chooI|  and  if  he  nfufea 
.t  a  proper  coucTe  to  coir  pel  hina . 

I  of  fixteen  years  of  age  being  prefent  in  court,  and 

reafonablc  grounds  of  complaint  againit  the  mailer  of 

,  Lord  Chancellor  would  not  indulge  him    in  being 

rivate  tutor,  or  going  to  another  fchool ;  but  faid,  hi^ 

was  the  proper  judge  at  what  fchool  to  placer  him, and 

had  fcnt  him,  was  a  fchool  of  very  great  reputation  : 

if  he  (hoidd  refufe   to  go,   he  would  take  the  proper 

compel  him. 

>rdfnip  mentioned  an    infiance  in  Lord  Maccie^ild's  A  young  gentle* 

young  gcntlcni.in  who  had  been  placed  by  his  guardian  m«n  ^  had 

niveriity  of  Cambridgey  and  on   his  abfenting  himfclf  the  Uniwfi^ 

ce,  and  refufing  to  return,  I-iord  Macclesfield,  on  ap-  of  Cmm6rUgt, 

o  him  by  the  guardian,  fent  him  to  the  Univcrfty  in  ynJifcff"'^!^ 

[y  of  his  own  tipftafT.  fudng  to  retamp 

was  fent  back  by 
Lord  Macclesfitld  In  the  cuftody  of  his  own  apftaA^ 

le  lad  agreed  to  go  back  to  Etofty  and  was  indulged  by 
in  a  fortnight's  time  for  that  purpofe. 

(1)  Reg,  Lib.  A.  1748.  fol.  526. 


Harris  vcrtxis  Horrify  Fein/ary  fy  I75t.  Cafe  272* 

[  72a  ] 

I  plaintiff,  a  mortgagee,  brought  a  bill  In  conjunftion  A  decree  for  a 
:h  fevcral  bond  creditors,  againlfc  the  heir  at  law  of  the  •^^^^*"**^ 
r,  for  a  fale  of  the  mortguged  prcmifles.  mafternf^ted 

a  ftitcd  fum  du9 
«gee  for  principal  and  intcrcft,  and  report  confirmed,  ai  the  mortgage  is  at  5  /«r  cent,  anf 
her  niortgagre  and  crcdiiois  befides,  from  the  time  oftheMafter^s  report  being  confinaed. 

was  a  decree  accordingly,  and  the  mortgagee  was  di-       /^'^  y     ^ 

be  paid  his  principal  and  intercft  in  the  firll  placey      c-^^^-^^^"^^ ' 

:  money  arifing  from  the  fale.  //^^^^^  --^ 

laflcr  made  a  report  of  a  Hated  fum  due  for  principal 

:il,  and  the  report  was  confirmed. 

aintiff,  the  mortgagee,  moved  to  day  that  the  Maftcr 

npute  fubfequcnt  intereft  and  coils  upon  the  fum  report- 

tate  fold  under  the  decree,  produced  about  a  thoufand 
lore  than  would  pay  the  original  mortgage  \  and  one  of 

the 
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Habiut.  the  defendants  is  a  fubfequcnt  mortgagee;  but  there  waioot 
near  enough  arifing  from  tlie  fale  to  pay  the  fecond  mortgagee, 
and  bond  creditors. 

The  reft  of  the  plaintifTs,  and  the  defendants,  oppofed  die  mOi 
tion,  and  endeavoured  to  taicc  a  difterencc  between  die  prdcnt 
bill  and  a  bill  of  forcclofure,  inGfting,  that  in  the  latter,  die  cowl 
dire£bs  the  Mafter  to  allow  fubfequcnt  intereft  upon  the  f^mT^ 
ported  due,  becaufe  iiis  a  compenfation  to  the  mortgagee  for  Ik- 
ing  kept  out  of  ^is  money,  by  the  court's  allowing  time  to  the 
mortgagor  to  redeem. 

But  here  a  fale  is  prayed  in  the  firft  in  (lance,  and  the  inteicftrf 
the  creditors  are  concerned,  and  therefore  it  would  be  hard  (» 
give  intereft  upon  intereft  in  favour  of  one  creditor  to  the  prqi^ 
dice  of  the  reft. 

I^RD  Chancellor, 

This  cafe  differs  from  the  common  one  of  a  forcclofure  (i}i 
and  it  would  be  rather  too  much  to  give  fuch  an  advantage  to  the 
mortgagee  over  the  reft  of  the  creditors,  efpecialJy  as  die  oori* 
gage  carries  five  per  cent  {2). 

HisLordfliip  therefore  propofcd  to  his  counfel,  thatfroiafc 
time  of  the  Mafter's  report  being  confirmed,  it  (hould  carry  oo* 
[  723  ]  ly  four  per  cent*  the  plaintiff  acquiefring  in  this  propo&li  li 
Lordfhip  gave  directions  accordingly  (3}. 

(1)  Buttery,  Duneomb,  1  P,  IV.  453.  (2)  This  does  not  appear  intheE^ 

fnnnn  v.  barkham  I.  P.  IK  653.  gif^cr's  Book. 

(3)  ^^^.  ^*^-  A.  1750.  fol.  llf 


Ciife  273.  Farrafft  y^rfyxs  Lovel,  Feb.  n,    1750. 

S.  C.  And.   105. 

lnntZ'LJ^inc.     A    ^'^^  T^^  broiigHt  by  a  ground  landlord  to  fhy  wade  In  aa 
tjon  at  tjic  luit      /  1.   uudcr-lcfTcc,  who  held  by  leafe  from  the  original  lcflce(i)' 

of  a  ^rouTu' lund. 

lord  to  lUy  wail*  in  an  under  IcfTce,  who  holds  by  leafe  irom  the  original  ItOor, 

^^^  ^2x7  I-'ORD  Chancellor, 

('  ra<^     "     /  A  certificate  being  produced  of  the  wafte,  1  am  of  opinion  tic 
plaliuiflThAs  the  funit:  equity  aa  in  other  cues  of  injundion?. 
Aretna^nJcrman       ^^   where   there   is  tenant   for  life,  remainder   for  life,  tc-  J 
in  tec  ir.iy  have  maii)dcr  In  fee,  yet  the  court,  on  a  bill  brought  by  rcmaidcr-   | 
i^  'T,^^''°"u**  ""^^^  ^"^  ^^*^'  ^*^  *^^y  waftc  in  the  firft  tenant  for  life,  will,  not- 
fi.7lD:nVn:':or^  wiihftanciir.c:  the  intermediate  ell  ate  for  life,  upon  a  certificated 
lilt  nuiwith-       the  waile,  grant  an  injun£lion  (a), 

ftandinganin- 
•en»icdiaLc  cilatc  for  li/e. 

(t)   It  ::pp?ors    from    the   Ropjfier's  ground  rent   had  been  conllantly paj. 

Book»   iliat    ini^    mofi«jn    was    m«ide  by  Reg.  Lib,  t\,  1750.  fol.  1S4. 
fanr,itt^  who  was  tKc  aiTigncc  cf  a  le.jfe  vz)  Rchitf-jn  v.  l.i:ton^  ante  210.  C^^i 

gwinied  by   one   Aikhjcu,  10  whom  ihc  v.  Cotton^  poit  755.  756. 

6^ 


m  the  Time  of  Lord  Chancellor  HAEDwiccif.  •ji^ 

3,  where  a  mortgagee  In  fee  in  pofleflion  commits  wafte  by    Fa«»a»tt# 
ing  down  timber,  and  the  money  arifing  by  the  fale  of  the        **o^*t* 
>cr  is  not  applied  in  finking  the  intcreft  and  principal  of  his  cutsdJjwa*u». 
tgagc,  the  court,  on  a  bill  brought  by  the  mortgagor  to  ftay  beryanddoemoi 
:c,  and  a  certificate  thereof,  will  grant  an  injunftion.  a?5lr^f  *"**S 

Tale  in    fioJciDf 
the  intcreft  and  principal,  the  mortgiigor  may  have  aa  iojunftion  to  ftay  waftc 

o,  likewife,  where  there  is  only  a  mortgage  for  a  term  of  So, where  Ae 
's,  and  the  mortgagor  commits  wafle,  the  court,  on  a  bill  by  morcgafor  coa* 
mortgagee  to  ftay  wafte,  will  grant  an  injunftion,  for  they  ^^^j^^*  ^^ 
not  fuifer  a  mortgagor  to  prejudice  the  incumbmnce  ( i  )•        the  mortgagee a« 

injundioo,  /or 
tkey  wiU  notfufTer  the  mortgagor  to  prejudice  the  iacufflbnuce* 

or  thcfe  reafons  his  Lordfliip  granted  an  injunftion  to  ftay 

( I }  Rohinfon  V.  L/V/Mr,  OMte  ZIQ. 


Rattray  verfus  Darhy^  February  7,  1750.  Cafe  274, 

[  724  ] 

IR.  Rattray  and  his  wife  filed  an  original  bill  againft  J.  and  hit  wife 
Darley  the  14th  of  May  1750,  who,  on  the  third  of  J*^^  *;  ^^'^^^f 
9  put  in  a  pica  and  anf.ver,  and  the  plea  was  allowed,  th-defjndan.put 
the    iTih  of  May,  DarUy  (\\fA  a  crofs-bill  againft  iefl//r/7v  !"*^'»P»">*"^ 

f         'r  IT  1  1       r    r\n  i       i    n.       i_  '    n  was  ailoweds 

his  Wife,  to   winch,  on    the  25th  of  October  latt,  they  put  Z).  filed  a  croA 
heir    anlV.xrs,     to  which    he    filed    fifty-five    exceptions :  hiiugainft /t. 
he  13th  of  December  lalt,   Rattray  TiXiA   his  wife  filed  their  ^^i^^.^^^\^ 
tilled  bill  againft  Darley^  to  which  he  appeared   on  the  24th  in  tiieiranTw-n, 
December,  and  upon  a  fuggcftion   that    the   plaintiffs  in   the  *"'^««**F"«J" 
inal  caufc  have  loft  their  priority  of  fuit  by  means  of  their  ^Vn^.andVn 
tided  bill,  and  have  alfo  put  in  an  infufficient  anfwcr  to  the  wife  filed  thcic 
s-bill :  Darley  moved  before   the   Alafter  of  the   Rolls   the  ^^''*^*'"^j^^ 

day  of  this  term,  that  he  f^ilght  have  J! x  iv:ehs  time  to  put  in  appeared,  and 
J>lea^    anfivery    or    (lemur rer,    to    the    amctided  billy    after  the  prayed  iix  wecka 
^r/^/;// Rattray  ami  his   ivfe  fiall  have  anfwered  the  /»/-«'«''/ tiJ^^^^fJer  to  die 
rleyV   crofshilL  amended  bill  af. 

.  ter  R   anJ  his 

ihall  hars  anfwered  the  crofs  bill.  The  Uuttii/fin  the  crefi-t  H!  bavtiij  prKured  0  rt^t  that  fht  smfwit 
•  tt'u  iViii  injujfic'unty  R.  by  that  meani  loft  the  prizrUj  ^f  fult,  //'  j^^ 

"lis  Honor  gave  Darley  a  month's  time. 

rke  plaintiffs  in  the  original  bill,  apprehending  this  to  be  ir-   /^/  fyt^i/C 

ular,  moved  to  day  that  the  order  made  in  thcfe  caufes  on  the       /    <?  j?^ 

I  of  January  may  be  dll'ciiargcd.  J/ y^ 

t  was  infided  for  the  motion  by  Mr.  7racy  Athyns^  that  if  an 

wcr  appears  upon  the  records  ot  the  court,  and  hai  never  bctn 

:rred  for  infuiHcicncy,  the  co^rt  will  apt  examine  whether  it 

ufficicnc  or  net. 

That 


924  C A  S  E  jS  Argued  and  DctermiiKd 

f'tJ'^^^^  ▼•       That  t-hc  bare  taking  exceptions  to  an  anfwcr  can  ncrci  Ic 
yp  >c/*^*      ^^'^  ^^  aflfea  It  in  any  refpc£i,  for  they   arc  little  more  thin 

fy^/z^c/4  /r^^^    a  memorandum  delivered  by  one  clerk  in  court  to  another,  axui  is 
/f  ,}^  i4.'-'/\   ;»  a  private  tranfafiion,  and  not  of  record. 

— ^ That  f he  plaintiff  muft  take  another  ftep  to  fubftantiatc  kbcx* 

cepdons,  and  procure  an  order  to  refer  them,  and  muft  alfo  havt 
a  report  of  the  infuiGciency  of  the  anfwer,  or  elfc,  to  all  in- 
tents and  purpofes  it  will  be  confidercd  as  an  anfwcTj  notvitb- 
ftanding  the  exceptions ;  and  if  fuch  a  pradice  was  allowed,  it 
would  be  attended  with  ill  confequence  to  the  proceedings  of 
this  court,  for  theUi  ^  plaintiff,  to  cipde  judice,  would  bve 
nothing  to  do,  but  to  take  exceptions,  and  by  that  means  gain 
time,  and  delay  the  plaintiff  in  the  progrefs  of  the  caufe. 

And  therefore  infifted  that  the  fpecial  order  for  time  is  im- 
gular,  and  (hould  have  been  a  general  one  only. 
C  7^5  3  Mr.  Wo^dford^  counfcl  for  the  plaintiff  in  the  crofs-cauft^  iixl 

defendant  in  the  original,  infided,  that  if  a  plaintiff  in  an  ori- 
ginal  bill,  after  the  crofs-bill  is  filed,  amend  his  bill  in  things 
material,  it  is,  as  to  the  amendments,  a  new  bill,  and  the  plain- 
tiff in  the  original  bill  (hall  be  bound  to  anfwcr  the  crofs-bili, 
which  was  filed  prior  to  the  amendments  made  to  the  original 
bill,  before  fuch  time  as  the  plaintiff  in  the  original  ^ 
ihall  have  an  anfwcr  to  his  amendments ;  and  as  the  amend* 
ed  bill  muft  be  anfwered  altogether,  fo  the  priority  feeois  in  fodi 
cafe  to  be  loft  as  to  the  whole. 

He  cited  for  this  purp^fe  the  cafe  of  Bucheridge  verfus  BlwdA^ 
bfti"orc  Lord  Chancxlloi-  A!'//;r,  in  H.  ST.  17:^6,  and  the  cafe  of 
S/eward  xcrf us  Rsf^  2  F.  irms. /^^S' 

And  infiftcd,  that  as  the  plaintiff  in  the  crofs-caufe  did  ontk 
a 8th  of  January  obtain  an  order  to  refer  the  exceptions^  it  is  plaia 
this  is  no  affeQed  delay,  but  tliat  he  is  in  earncft  to  proceed  on 
his  exceptions,  and  therefore  the  order  was  regular,  a^id  ougi:i 
not  to  be  difcharjicd. 

Lord  Chancellor, 

As  the  anfwer  to  the  crofs-bill  is  not  reported  infnfficient,  I 
do  not  lay  much  ftrefs  pn  the  argument,  that  the  plaintiffs  intijc 
original  bill  have  loft  iheir  priority  {Vid.  the  cafe  of  Long  y<x\\ii 
pur  ton  ^  Nci^mber  I  i,  1 74 1 ,  before  Lord  Hard'iuicke  ( r ), 

'J  he  fubflantial  objetlion  on  the  part  of  the  motici;  is,  iH^ 
here  is  an  order  obtained  for  time  to  anfwer  an  amended  hili,  afut 
tbe  anfwcr  is  put  in  to  the  crcfs-I  ill,  to  which  there  are  cictp* 
tions  only  delivered  to  ihe  plaintiff's  clerk  in  court,  in  the  origi- 
nal bill,  but  no  proceedings  f^nce  to  get  a  report  of  the  anfvcr'i 
being  infufficient. 

The  Mafter  h;is  not  yet  determined,  nor  the  court  vhftlfr 
this  be  aii  infulFicicnt  anfwcr  :  and  theVcforc  the  cjucftion  is,  if'i 
oiigl'.t  not  to  be  Cunudcicd  to  all  inien:s  and  purngfes  as  aa 
ar.fwer. 

But  as  the  phintiff  in  the  crofs-caufe,  (ince  he  obtained  tl« 
order  of  the  J  3d  of  January^  has  got  a  fubftcjuenl  one  fcr  n^^'^^' 
ring  the  exceptions  \  I  \f'\\i  not  give  an  opinion  now,  but  kt 

(1)  Jnte  a  vol.  2i8.  S.  C. 


in  the  Time  of'Lord  ChanccIIof  Hardwxckb/  75  w 

nldtion  ftand  over  till  the  fecond  feal  after  the  term,  and  in  Rattjiay  ▼• 
mean  time,  let  the  plaintiff*  in  tlic  crofs-caufe  procure  the     ^a*^«*- 
(let's  report. 

N.  B.  DarUy^  the  defendant  in  the  original,  and  plaintiff  In 
:  crofs  bill,  procured  the  Mailer's  report,  that  the  anfwer  of 
ttray  was  infufficicnt^  and  by  that  means  the  latter  loft  his 
ority. 

^inh  verfus  Sir  L^cr  Holt^  February  aS,  I75d»  Cafe  iic^ 

«ORD  CHAtfCSLLOR, 

Have  known  numbers  of  applications  to  this  court  in  the  Where  there  ;•  g 

mature  of  an  injunftion,  or  rather  for  leave  to  rc-crccl  a  ^^^^-^^'^ 

,  J  ...    ,  .        ,  .         -      .  ,      i.  mill-dim  into 

nee,  and  to  put  a  mill-dam,  as  m  this  cafe,  mto  the  fame  the  fame  finuti^ 

tion  it  was  in  before  it  was  cut  dow'n,  but  as  this  is  prayed  •"  '^\  *^** '»  6e- 

le  prefcnt  motion,  while  the  right  is  unheard  and  undetcr-  j^'j  rt^cou/c 

2d,the  court  have  as  conftantly  denied  the  motion,  as  it  came  will  not  grant  it» 

re  them,  and  all  that  they  have  done,  i/ to  put  it  in  themoft  .^^'^^^c  right 

J-  •  f  I     •       .  •    J  / ,  \  "  unheard  and 

ditlOUS  way  of  l^eing  tried  ( I  ).  undetermined, 

he  cafe  relied  on  by  the  plaintiff's  counfel  was  Arlbingtan  hut  will  put  it  In 

IS  Pawks  ct  aPy  2  Vcrn.  35  b.  {f/J^jf  ^.^i^ 

is  Lordfliip,  to  accelerate   the  determination  of  the  right,  tried,  "^ 

ited  the  defendant  to  bring  an  adton  of  trefpafs,  and  every 

;  to  be  admitted  on  both  fides  neceOTary  for  trying  the  mere 


\  /ffien,  2  Vff,  414.  WelUr  v.  Smealon,      V.  Herbert  ante  2  vol.  483.n0tef  t  and  1. 
o^Cba,  Re/>,  572.   Sec  Lord  Tejnham 


March  22,  1 750.     At  the  lajl  Seal  before  Eajler  Ttrm.  Cafe  2^6. 

Bin  was  broujrht  by  a  bjifband  and  wife,  for  a  demand  in  Bill  hy  hu&ina 

L.  the  right  of  the  wife,  the  hufband  dies,  mt^lt^""' 

"«ht,    the  hiif- 
dies,  k  11  ia  the  n2ture  of  a  cbofen  in  adlon  and  furvives  to  her,  and  the  caufe  does  not  abate, 

•ORD  Chancellor, 

'-  is  in  the  nature  of  a  chofe  in  aftion,  and  furvives  to  her, 

the  caufe  does  not  abate  by  the  hufb»nd*s  death  ( i  )• 


0  Fide  Ce;>pin  v.  -—  2  P.  W,  496.     Bond  V.  S.fJtmfiftf,  mtiU  ZK 
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Cafe  277.     Done  vertng    Pioeock^    March    29,    1750.      Fourth   Seal  kfen 

Eafier  A£mim 

ITfcTeJS^'dr^  A  ^'^'*^"  ^^^  ^^^^  *T  ^'*  ^^^  ^^  difcharge  an  order, 
findanttyobtAin-  xV.  wherc  one,  out  of  feveral  defendants,  had  obtained  n 
cd  an  order  to  otdcr  to  plead,  anf^TCT  and  demur,  but  not  to  demur  alone,  l»- 
i^r*  but*  n^  ^^^^^  ^^  *^*^  evaded  the  order  j  for  after  demurring  to  the  bill, 
tp  demur  ai(me»  as  containing  different  matters,  and  inconiTftent  vicheach  odia, 
Md  demurred  to  jj^  anfwers  to  nothing  more  than  the  charge  of  combination  aod 
talDing  diftcre'nt  Confederacy  only,  and  this  is  what  he  muft  abfolutely  do  to 
jBtttten,  and  fupport  even  his  demurrer,  which,  without  it,  rouft  ktc 
wfwere^'i^Wnt  ^^^^^"  ^^  '^^^  ground,  and  therefore  cannot  be  confidcrcd  as  & 

more  than  the     anfweT, 
charge  of  combi- 
nation and  confe. 
^lacy  only,  tbt  fmH  httrmtd  f  thmk   k  «mi  woi  ^fwenmg   ptirfuaut  f  tte  $rdtrm 

[  727  3  i^//  Chancillcr  inclined  to  think  that  this  is  not  anfwering  ia 

purfuance  of  the  order  ( i ),  but  as  the  demurrer  might  foon  be 

determined,  the  dc^ay  would  be  of  very  little  confequence  to  ds: 

plaintiff,  and  therefore  would  not  difcharge  the  defendant'^  order 

for  tinfic. 

Where  a  man         In  I  ^^r«.  463.  Hejier  verfus   Wcjlon^  it  is  laid  down,  Oi:t 

!hrbm'cw[tlin!  wJ^cre  a  man  demurs,  for   that  the  bill  contains  fcvcral  matlen 

Ibvcrll  roaucrs     not  relating  one  to  the  other,  and  in  fome  whereof  the  defcuii- 

»ot relating,  one  ant  IS  not  concerned,  if  by  the  anf'.vcr  defendant  doth  more  thai 

^'does^more^    barely  deny  combination  and  confederacy,  he  over-rules  Lisa- 

than  deny  com-  murrcr* 

hinationandcor- 

fcderacj,  he  over-rules  his  demurrer. 

(0  Vide  ^tephenUn  V.  Gardirur,    z  P,     yS.  Jlfj/V^'i  Plead.  1 70. 
JF.  286.  Let  V.  Prr/lof^  1    Bro.  Cba,  R:p. 

Cafe  278»  StapUton  verfus  Conway,  March  30,  1750.    / 

SC.  T  ORD  Hardwicle  faid  in  this  cs^pfe,  that  if  a  con!n£l  is 
meri^^con-'  JL/  n^'^^<=  ^^  England  fur  a  mortgage  of  a  plantation  in  rh« 
tra£k  is  made  in  f>yijl. Indies ^  no  morc  than  legal  intcrell  (liali  be  paid  upon  fodi 
EngiMdjQt*^  mortgage,  and  if  in  fuch  cafe  there  is  a  covenant  in  the  mortgage 
'^nutnn'mthe  for  payment  of  eight  percent,  intercft,  it  would  be  within  the 
Pf^tfi'Jiulks,  no  Jtatutc  01  ufury,  notwithllauding  this  i*  the  rate  of  intcrcilwhcie 
btireft ^ftlif  be  the  land  hes  ( i ; . 

paid  upon  fuch 

(1)   Cce  CfiMMor  v.  BtUamonU    MrJe  %  vol.  382.  note  1, 


in  the  Time  of  Lord  Chancellor  HARDWidKi.  ^21^ 


r  verfu$   JLrwis^  Decemher  20,  1750,  amsng  the  Caufe  Pt^     Cafe  27Jf« 

^  HE  queftioTi  was,  Wliether  the  client  that  has  already  2Vef.  3.  s.  c. 

paid  his  folicitor,  who  fatisfied  the  clerk  in  court  his  whole  A  fix  clerk  is  not 

is  liable  to  make  good  the  fees  of  tbtjix  clerk,  where  the  ^JfrVto'^AiT* 

clerk  abfconds,  or  is  infolvent.  plaintiff  du  his 

fees  are    paid, 
though  the  plaintiff  iiad  paid  his  folicitor  who  had  (atisfied  the  cleikin  court  his  whole  bill  (i). 

ic  co'jnfel  for  the  plaintiff  cited  2  P.  Wms.  460.  Farewell       yy  ^  y^^  -*w 
IS   Coktr^  and  relied  upon  an  order  of  Lord  Keeper  Bridg*  J^^l 

s,  which  limits  the  number  of  under-clerks.     Thurfday  the 

of  Jtme^  no  Cor.  2.  1688. 

was  iniiftcd  by  the  counfcl .  for  Mr.  Reynard/on  the  fix 
,  that  he  is  not  obliged  to  deliver  papers  to  the  plaintiff  un- 
i  is  paid  his  fees,  and  relied  upon  an  order  of  Lord  Clar^ 

I'S. 


^  y'l.^i  Gray  v.  Ocher'n,  ar.fe   2  vol.      Frf,  25. 
Turvin  v.  Gibfon^  ante  720.  Aach  2, 


LethieiMkr  veifus  Trar;^  Bccar.ler  20,  1750.  Cafe    280. 

[   728  ] 

R   WiWam  Dod'vell  by  his  will  dcvifed  all   his  eftates  al-  S.  C.  poft,  730, 
ready    purchnfcH,  or  to  btf  purchafed  by  his  truflecs,  to  s!c' AmoJioi* 
y  Dodivcil  his   dauj^hter  and  only  child  for  life,  with  re-  220. 
idcr  to  truflces  and   tlitir  heirs,  to  nrererve  contingent  re- ^*5.'^*^*^y^* 
iders,  remainder  to  the  lir:i:  Ion  m  tan  inaUy  and  to  the  fe-  hU cftaics  pur- 
.  and  every  other  fon  of  hi«  dau.?l.ter  Mars  Dodtveil  in  tail  chafed  or  to  be 
W,  and  in  dcf-nlt  of  fuch  ifiu:',  Remainder 'to  the  daughters  ^yhh^j^^^^^^^ 
is  dau*;hter    Mnry    Doihvt'il^    and    in    cafe    his  daughter  for  life,  witn  re - 

without  i.Tnc-  of  her  body  livin-r  pt  her  dcccife,  remainder  «naindcrto  truf- 

r  Hc'wy  l^cltLyp^  ip.  tail  ;  and  in  default  of  iflue  by  him  to  '^7/^JJ,7i^'Je7' 

"/  Lethleuliler  for   iiTe,  wlih    remainder   lo  his  fons  in  tail  to  the  fitrt  foij^in 

,  and  in  default  of  fuch    iiruc    remainder  to  Charles  Le-  *t'*  «>»<?•  and  ro 
,..  the  iccond^  Kse. 

*''*'''•  in  tail  general; 

and  in  default  of. 
'fl"ue,  remnindcr  to  the  danghfcrs,  d^c.  a-.J  If  M.  D,  died  without  ifTue,  renainder  to  Sir  //•  N, 
I  \v::h  I'evcial  rciminJcrs  o/wf.  //  D.  ..rrerai  tmnlrs  .tuI  fubf-quent  t.)  it  executes  adsed 
ich  (he  convrji  ihcrevcifun  in  t.c  of  ih-i  l.uiJj  puich^ikcd  exocctiu:  oa  the  feveral  remaindsrt 
he  will  to  G.  Pi.  yni  his  heiri  In  truft  fo;-  f.v.-nl  ufti  and  c  )veiiaiiti  f)  icv^ ^fifte  fur  conceJEt  to 
-•»  of  the  dfffii,  aid  rccircs  th<i  liiniv.'.ri  ms  und.r  the  wi-i  in  the  crd^r  nteniioned  ;  wiih  a 
'>  th^r  ihc  uf.'s  cii^cbrcd  by  the  deed  fliill  n.)tt»:c.  plicc  :iii  »Kjr  uli  the  li.mCitioiJS  under  liic  will. 
'tviid  sccerJittg'y  t^.  \vm  ir.hilcd  A-I.  J),  h.d  by  ih-  riiii:  {v»;f:itc.i  her  til  it*  for  life  >  bat  the 
beld  i:  w.:s  o.-il^  a  fi::e  of  t!te  reveifion,  a  the  deed  cx^n  :fsly  rvcilcs  i\l  Lie  iiiLcj-yeoin^  ctkAit^  for 
idc«  thj  w.lij  auJ  liuiiu  ui'cs  oiler  oil  u^^L, 

The 


72S  CASES  Argti^  and  Determiised 

»**  t"  TtAcr;  ^^  daughter  arrives  at  her  age  of  twenty-one  and  matiks, 
and  fubfequent  to  her  matriage  executes  a  deed  bearing  dite 
the  3  ift  of  December^  1 746,  by  which  flic  conrcyf  the  levcrfioa 
in  fee  of  the  lands  purchafed  by  the  truftees  under  the  will,  ex- 
pe£lant  on  the  feveral  remainders  under  the  will,  to  Qmgt 
Brcntpfton^  Efq;  and  his  heirs,  in  truft  for  the  feveral  ufes  asd 
purpofes  therein  declared  \  and  covenants  to  levy  ^  Jim  fur  concejpt 
to  the  ufes  of  the  deed,  and  in  the  deed  and  fine  recites  thclimi* 
tations  under  the  will  in  the  words  and  order  in  \f  hich  they  are 
mentioned  there,  with  an  exprefs  provifo  tliat  the  ufes  declared 
by  the  deed  fliall  not  take  place  till  after  all  the  limitations  under 
Sir  JVi/Iiam  Dodweirs  will. 

A  fine  was  levied  accordingly  in  Hilary  term  1 746. 
In  January  1 749,  an  oidtrr  was  obtained  by  petition  to  Lord 
Chancellor  fof  a  conveyance  from  the  truftees  of  all  the  landi 
purchafed  under  the  will  of  Sir  William  Dodwell^  according  to 
the  limitations  therein  ;  and  particularly  that  the  Lift  rcmaintitr 
in  fee  might  be  conveyed  to  the  daughter  of  the  teftator  tkcpt- 
titioner,  late  Mary  DoJivell^  and  now  Jitary  Tracy ^  the  wife  of 
Thomas  Tracy^  Efq, 

After  the  pronouncing  of  this  order,  Mr.  Tracy^s  ctranfd 
being  of  opinion,  that  a  conveyance  to  her  in  purfuance  of  iliii 
f  729  ]  order,  being  fubfequent  to  the  deed  of  1746,  and  the  fine,  isTuld 
defeat  them  both,  applied  to  the  court  to  vary  tliis  order;  snd 
inftead  of  the  laft  remainder  in  fee  being  conveyed  to  Mrs.  7rtf.7j 
that  it  might  be  conveyed  to  Gecrge  Btamfione^  Efq;  and  his  heirs, 
in  truft  for  the  feveral  ufes,  intents  andpurpofcs  of  tlie  deed  and 
fine  in  1746. 

Mr.  Smart  counfel  fcr  the  LethmtUitrsy  two  of  the  rcmamdcr- 
men,  prayed  the  peiitic^n  mi;j[ht  fland  over,  that  he  might  ba« 
an  opportunity  of  ihfpcfiing  the  deed  and  fine  ion  their  beliitf,  to 
fee  if  Mrs.  Tracy  had  not  forfeited  her  eftate  for  life  by  Icvyicg 
this  fine^  as,  according  to  the  ftaic  of  it  in  his  brief,  it  feemed 
to  be  a  fine  of  her  eftate  for  life. 

Lord  ChanccUar  ordered  the  deed  to  lead  the  ufes  of  the  fine, 

and  the  fine  itfclf  to  be  read ;  and  then  faid,  that  it  appeared  to 

him  plainly  to  be  a  fine  of  the  revcxfion,  becaufe  it  exprcfilyr^ 

cites  all  the  intervening  cftatcs  under  the  will,  and  limits  ules 

after  all  thefe. 

If  Af.  D.  had  1  ^iii  fuppofe,  for  argument's  fake,  that  Mrs.  Tracy  hail  'c* 

Itl^/^f  her    vied  a  fine  fur  comcjit  of  Iscr  eftate  for  life ;  yet  as  it  is  a  truS 

«ftjitc  for  lifr,      eftate,  and  there  are  limitations  to  truftees  to  prcferve  contingent 

yctasitisatruft  remainders,  I  am  of  opinion  the  fine  would  network  a  forfeiture 

arc  limications ro  of  hcr  cftatc  for  life,  bccaufe  it  cannot  \\K  all  hurt  or  sfFcrt  tic 

truftees  to  pre-  fubfequent   remainders,  as  there  vxz  truftees  undeV  the  villw 

finri^'d  rot'  P^^cfcrvc  tbtm^  and  tliercfcre  fuch  a  fine  would  in  equity  optrUt 

hiVe    worked   a  , 

f  jrfcitureof  her  eftate  for  fife*  becauft  it  cacr.ot  «fiV€t  'he  futf;%ucn:  rcmMndtrt,  at  there  srt  Inrf* 

fi  pref.ivc   UieiQ.  | 


hi  the  Time  of  Lord  Chancellor  Hardwicke.  'jzf 

mod  as  a  grant  only  of  fuch  intcreft  as  (he  had  a  power  to  Lethhulli- 

nt(l).  IIT.   TEACTi 

Mr.  Smart  objsfting,  that  the  cxpreffion  in  the  indenture  of 
2j  afl  lands,  (sfc,  of  which  Mrs.  Tracy  was  feifcd,  mull  refer 
an  cftate  in  poireflion,  for  it  does  not  fay  lands  Jhe  ivasftifid 
n  rcverfion : 

L'ird  Chancellor  faid  there  was  no  weight  in  this  ohjeftlon,  he- 
ifc  the   technical  exprcirion  is,  lanc's,  tenements    and  hore- 
amcnts  of  which  (he  now  Itancis  Icilld  in  rcvcrlio::,  and  not  that 
Was  ft'tpd  of  a  re^^erfnn  in  lands  ^  is'c, 

Mr.  Smart  alfo  objccled  to  llic  provifo  in  the  deed,  that  the 
e  (hould  not  aft'edt  or  operate  upon  the  eiinrc  for  life  of  Mrs.* 
acy^  or  any  other  of  the  particiihir  edates  rccitc-d  to  be  bv  the 
11  of  Sir  lymiiim  Dodivcl!  limited  ia  ufe  to  tlie  fcvcral  perfons 
rcedent  to  t!ic  revcrfion  in  fee  in  Mrs.  Tracy, 

Lord  Chancellor,  P  ^       - 

The  provil*)  in  the  deed,  that  the  limitations  thereby  created  ^h^  p.^tifo  that 
mid  not  dilliirb  or  dcfc^at  tlie  efiate  for  Hfe  to  Mrs.  Tracy,  isfc.  tScii;n-ra:ions:ii 
dcr  ihe  \ilil,  U  ex  abundanf'r,  and  if  there  h.ul  been  no  fuch  ^^"^^  ;^  P^^'j'^ 
Jvilo,  Ir.ouul  have  Dcen  clearly  ot  opinion  that  tnt.Miics  of  this  r'acy^rAUtztov 
:d  would  not  have  controuled  the  cilate  for  life  to  ]Mrs«  Tracy  i""*:  "f^^r  th« 
dcr  the  will.  ^T'^'.'^^f/-''- 

had  been  no  fuch 
provifo,  th:  ufc^of  ibed.ed  would  not  hive  coatroul-jdMrs.  Tracy*s  cftate  for  life  uaJc;  the  wIlU 

But  on  the  importunity  of  Mr.  Smartj  his  Lordlhip  direiSlcd 
z  petition  to  Hand  over  to  the  next  day  of  per icions,  to  give  the 
"naindcr-man's  counfv'l  an  oppoitanlty  of  infpecling  the  deed 
<1  finct 

(i)  So  Pinhfy  V.  HuntU,  2  Fretm.  2 1  3.  hold  during  the  lifccf  the  mortgagor;  not- 

tdy  IFhftfione  v  St  Hury\  2  P.  //'.  14.0.  withrtuns^iing  tlie  remainder  n.sn  had  rr- 

whcre  a  tenant  tor  hfe  of  ihc  //o-/?/  cllite  covereu  at  law  upon  ir.c  forfjitere.  IFil/'s 

wlc  a  inoria:ige,  and  levied  a  line,   the  v.  Fiufux^    Prcc,    Cba,    loS.  Sed  cojilra^ 

■rt  decrtca  cnai  cnc  mortgagee  fnould  Pttc,  Cka.  ^jz,  £<ji. 


^fitiory  21,    1750-51,  il?t  Petttlon  in  the  Caufe  of  Lcthleidllcr  and 
Tracy  came  on  again, 

ORD   Chancellor  difallowed  all  Mr.    SmarPs   objec-  ^jJ'/^J^?- P^^J 
-^   tions,  and  d-.-ilared  tlie  IMafter  hud  done   right  in  alterinp^  s!c!>^b. 204^ 
5  fctilcmtnt  to  tliC   llupe  it  now  i?,  and  that  the  exception  to'aio. 
fhould  be  over-ruled,  and  the  plainiiilji  forthwith  to  cxecuic  the 
nc.  ^ 

^^^rA   Hardnviche  faid,  where  a   fine  fur  conceffit  is  levied  by  a  Where  ii/ji#/fcr 

k-*^^    ex"-  r  '       I  \  '"     r  1    1       •  ccmtjfitl^  levied 

'*nt  for  hrc,  revcrhoner  m  icv  e:;pL'dai:t  en  fevcral  Iimi:a-  bv*  tenant  for 
l^siij  a  deed  or  will,  a  court  of  c(|*.i::y  wiii  n'x.'\rr  CLMiilriu  fuch  iif'-irtvrrfjor.er 
"*€  to  work  a  wrbncr,  but  oOvTaUs  <^uy  on  tlie  trull  to  pr^f.^rve   •"^"^<^».y'^2n: 
Coutmgent   remaaidcrs^  and  not  on  the  legal   cltute  j    for  ucmir.  ac;?rdcr 

will,  a  court  of 
ci|ui:y  will  nevtr  conftrue  fach  a  fiae  to  wcik  a  wroLg. 

^^X..  III.  U  u  Lord 


»^o  CASES  Argued  and  Detcrnmied 

Lord  l^alhot  in  the  cafe  of  Hojkins  and  Ho/kins^  and  myfdli  int 
caufc  that  came  before  me  afterwards,  wcrcof  opinion,  ifat  a 
perfon  fo  intrufted  levying  a  fine  creates  no  wrong,  but  opaita 
fo  as  to  grant  aSl  the  conufor  had  a  power  to  grant  \  for  what* 
ever  may  be  the  conftniftion  of  fuch  a  fine  levied  by  tenant  fa 
life  of  a  lifehold  eftate  at  common  law,  in  equity  it  wodd  iwtbl 
confidcred  as  a  forfeiture  (i). 

(i)  Sec  ante  729.  and  the  ca(es  in  note  there. 


Cafe  281.     EUzahith  R:gden^  Wtdctv^  one  of  the  Daughters  of'\ 
[  73*    J  George  Everinden  deceafedy  by  Ann  his  Wife  alfi    j 

'  deceajfi'dj  JVi/Iiam,  Thornas  and  George  Rigden^  the    \    pi^njifi. 
only  Children  of  William  Rigden  and  Sarah  his    ^ 
W  ife  both  decenfedj  ivbo  was  another  of  the  Daugb-' 
ters  of  George  Everinden  by  Ann  bis  Wife^ 

Margaret   ValUer  Wido^v^  another  Daughterof  t  he  1  TVfQyjjfl, 
faid  George  Everinden  by  Ann  his  Wife.  J 

March  25,  1 75 1  ( I ).  Lord  ChancelUr  gave  JuigrnerJi% 
S.C.iVcf.151.  jr^EORGE  Everinden  being  feifed  of  an  eftate  in  Kmi 


gav( 


^..elkindeft^e!  ^  *<=  tctture  of  gavelkind,  by  deed^pbll  ^uttAxhc  5thof  Ap? 
by  deed-poll,  in  I7IO,  in  confideration  of  natural  love  to  his  wife  and  chilto 
coofidcmion  of  ji^i  gjyg^  grant  and  confirm  to  his  two  daughters  Margarit  Ac 
his"wifc*'«jd^  defendant,  and  Hannah^  the  rents  and  profits  of  liis  ttit)  ofr 
children  did  fuages  and  lands  in  Lyninge  in  his  own  occupation,  during '^ 
dlThwn'iSr-  ^*^"^  ^^  ^**  ^'^*^>  equally  to  be  divided  betwixt  them,  payuigi^ 
g^etzndH^mul  pounds  yearly  out  of  the  premifies  laft  mentioned  to  Ann  hi»  ^f 
therenuofhis  for  her  life,  by  half-yearly  payments,  and  after  his  wife'** 
ly"fo*bfiu?i4ed  ^^^^^  '^  ^^^  '^^  daughters  Margaret  and  Ha^uiah,  to  hdii 
betwixt  them,    them  and  their  heirs,  equally  to  be  divided  betwixt  them, 

paying  5/.  to  the 

moiber  during  her  life,  and  after  her  d-ceafe  tohlKwo  daughters,  to  hold  to  tbem  andtbeJit^ 
tqualij  to  iea'i'vUid  beiKulxt  them,  Lud  Hardniicki  was  of  c/inkn  tkmt  the  %uards  in  tbt  Hmutn** 
djugb:crt  created  a  tcnancj  in  commtn^  whither  the  infirumeKt  be  corfdotdoi  a  deed  sr  « tviil  (x). 

At  the  end  of  the  deed  was  a  claufe,  by  which  he  gives  tbcfr 
fidue  of  his  perfonal  eftate,  after  debts  and  funeral  expencc),  * 
his  daughters,  to  be  equally  divided  between  them  (3). 

On  the  28  th  of  April  17141  George  Everinden  died,  IciA( 
Ann  his  widow  and  five  children,  viz.  Margery  deceafcd)  il^ 
plaintift*  Elizabeth  and  .Sarah  the  mother  of  the  other  plaiflA 
the  defendant,  and  Hannah  the  late  wife  of  John  Dixsn,  M 
deceafcd,  which  Margaret  and  Hannah^  on  their  father's  ^ 
entered  on  the  premises  granted  to  them,  and   paid  tkf^ 

(0  Re^.  Lib.  B.  J750.  fol.  179.  P.  W,  14. 

(2)   Qoodiide  y.   Stohs    i  H^df  341.  (3)  Not  in  the  Regifier's  book* 

Flue  Mr.  C(^,v*jnotc  10  Kftier  v.  W.jg,  1     prebably  m  liic  d::d  polL 


in  the  Time  of  Lord  Chancellor  Hardwxckb.  73 1 

is  a  year  to  their  mother  till  her  death,  which  happened  the    Ric^em  r. 
i^eptt^mber^  17 19.  Valli**. 

2«/iA  died  the  loth  oi  Aoril  -728,  leaving  oncfon,  Richard  [  '732  1 
I  art  infant;  and  the  defendant  Margaret^  who  married  af- 
itds  tViHiam  Valli^r^  and  continued  in  pofleflion  from  ihc 
of  her  fifter  Har.nr.h^  and  accounted  for  a  moiety  of  the 
and  profits  to  John  Dixon  to  the  time  of  the  death  of 
)n   Richard^   which    happened    oa    the    fifth  of  February 

I  his  deadi  the  plaintiffs  and  the  defendant  were  his  heirs 
r,  and  alfo  heirs  of  Hannah^  by  the  cuflom  of  gavelkind  ; 
•ery  the  other  daughter  being  dead  without  ilTue,  and  John 
\  the  father  of  Richard  having  after  the  deccafe  of  Hannah 
ed  another  wife,  and  thereby,  according  to  the  cufiom  of 
:ind,  forfeited  his  eftate  as  tenant  by  the  curtefy,  the 
ifli  and  defendant  became  intitled  to  Hannah*s  moiety  of 
emiffes;  and  the  rents  and  profits  thereof;  but  the  defcn- 
las  ever  fincc  Hannahs  death  been,  and  now  is,  in  pof- 
I  of  the  whole,  being  twenty  pounds  per  ann.  and  not  only 
ed  the  rents,  but  cut  down  and  fold  the  timber^  and  has 
le-deeds  in  her  pofTtflion, 

;  defet:dant  infills,  that  the  premifles  were  given  by  her 
under  the  deed-poll^  to  hold  to  her  and  her  filter  as  joint- 
s,  and  not  as  tenants  in    comm  m ;  and  chat  Ihe  by  fur- 

her  fifter  is  become  intitled  to  the  whole,  and  refufes  to 
It  for  the  rents  or  timber,  or  to  produce  the  deed-poll  ox 
eeds. 

the  plaintiffs  infift,  that  the  deed  poll-  being  a  grant  to 
and  their  heirs  for  ever,  equally  to  be  divided  betiueen  thmt^ 
jerating  as  a  covenant  to  ftand  Icifed,  they  were  tenants 
nmon,  and  not  jointenants ;  and  Hannah'^  moiety  did  not 
I  to  the  defeadant,  but  defcended  to  her  fon,  of  which  fiie 
"  was  fo  fenfible,  that  on  Hannah^ s  death  ihe  accounted  for 
:ty  of  the  rents  to  John  Dixon  for  the  ufe  of  his  fon  till  his 

but  now  abfolutely  refufes  to  account. 
:  bill  therefore  is  brought  for  an  account  of  the  rents  of  the 
Tes  and  money  raifed  by  fale  of  timber,  and  that  the  plain- 
lay  be  paid  their  proportions,  and  ihat  the  title  deeds 
e  brought  into  court,  or  othcrwifc  fecured  for  tlic  perfons 
led. 

ID  Chancellor, 

;  que: Lion  in  this  cafe  is,  whether  the  limitations  in  the  deed- 
:  the  5th  oi  Augujl  1710,  executed  by  George^  are  a  joine- 
ry, or  a  tenancy  in  common. 

\  deed  begins  as  a  deed-poll,  but  is  in  fad  a  difpoQtion  of 
d  and  peribnal  eftate,  and  to  take  effe£i  after  his  death. 
s  may  be  good  as  a  covenant  to  ftand  feifed ;  but  if  it  was  to     [  733  J 
fidered  as  a  conveyance  it  would  not  be  good,  becaufc  there 
ranfmutation  of  pofleflion. 
:  prefent  point  is  a  Very  litigated  one  in  the  books. 

U  U  2  Equally 
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tenancy  in  com 
flwmiaawitl. 


RiGVEif  ▼.  Equally  to  he  divided  \s  now  edabrillied  to  be  a  tenancy  mcoa- 

'Thc^o^equal/y  "^°"  ^^  ^  ^*^^»  ^^  ^^  *^    ^"^^  equally  only,  without  the  fubfquo: 
only  will  nuke  a  wofds  annexed  to  it  would  befo  conllrucd  (i). 

But  then  it  is  infifted  to  be  othcrvvife  in  the  cafe  of  a  dccdiarsi 
though  I  do  not  find  any  folcmn  determination  of  this  foii,«t 
the  diftindlion  tobefurc  is  often  made  in  the  books. 

In  the  cafe  of  Fijber  vcrfus  iriggy  iu  i  P.  fK  14.  and  1  Lai 
Raym,  622.  there  was  1  furrender  of  a  copyhold  eftate  to  iks* 
of  A.  Bn  and  C  and  their  heirs,  equally  tj  be  divided  hrtwixtdsa 
otid  their  he'us  refpcBivcly.  This  was  held  by  Mr.  JuUicc  GrJ 
'and  Turton  a  tenancy  in  common,  by  reafon  of  ihe  apparent* 
tent  of  the  furrender,  again  il.  the  opinion  of  Lord  Chief  Jo^ 
Holt  who  thought  it  a  jointenancy. 

1  do  not  find  that  this  judgment  has  been  rcverfcd,  fothaiiii 
undoubtedly  an  authority. 

I'hc  cafe  in  2  Vent.  367.  in  Chancery,  is  alfo  to  tKc  far: 
purpofe,  where  a  covenant  to  ftand  fcifed  to  the  ufe  of -1.^ 
life,  and  afterwards  to  two  equally  to  he  dlindcdj  and  their  Leia 
and  afligns  for  ever,  was  adjudged  by  the  Lord  Keeper  AV/i a 
be  a  tenancy  in  common. 

I  have  had  the  regifter  fearched  for  this  cafe,  and  cannct  W 
it;  but  notwitlillaniling  i:  was  not  entered,  it  might  have  l-ca 
fo  determined,  and  is  fo  cited  by  Mr.  Juftice  TuriM  ia  /;» 
verfus  Wigg. 

Hammer  ton  verfus  Cloy  ton  ^  14  Car,  2.  Ret.  43.  was  adjui^ 
a  tenancy  in  common  upon  the  fame  words  •,  Init  this  cafe  issfl 
much  10  be  depended  upon,  been  ufe  at  the  end  of  Lord  Rayssii 
report  of  Fijljer  verfus  IVigg  it  is  faid  to  be  cited  by  Sir  ii</»^ 
Northey  only,  and.thc  cafe  was  not  to  'ne  found. 

In  the  cafe  of  Smith  vcrfus  JchfifjUj  Pafib.  32  Car  2.  (:).io''* 
court  of  King's  Bench,  t  lie  re  was  a  feoiFment  to  two  and  I'rcr 
heirs,  equally  to  he  divided  bitivcen  tkerny  to  ike  ufe  of  then:  jrli*^ 
heirs:  upon  the  breaking  of  the  cafe,  Scrcggj  Chief  Juftice,  i3fi 
Djlbcn  Jufticp,  were  uf  opinion  that  it  was  a  tenancy  in  u* 
mon  ;  but  Jones  ]\x[V\cc  wiis  of  another  opinion,  upon  ihc  di:5> 
cnce  belwten  a  deed  and  a  will, 
r   y24  3  ^'J^  notwithllandiijg  tiicre  was  a  rule  in  that   cafe  for jui** 

mentr/^,  yet  noboily  being  fatloficd  with  the  opinion,  thersk 
WHS  upon  motion  fcl  afide,  and  it  was  made  an  ulterius  c^>::^ 
and  ended  afterwards  by  the  dea-h  of  the  parties. 

In  the  prtfcnt  cafe  I  think  it  a  tenancy  in  common,  v1jci!« 
the  inflrument  be  confidercd  as  a  deed,  or  a  will. 

No  pcrfon  has  more  reverence  for  the  arguments  ofI*R 
Cc-y  id  Tsr-  Chief  Juftice  Hc/t  than  1  have  j  but  \tt  Fi/her  znd  IFiggihci^p'^ 
'oi'yi/hf'r^znl^  mcnts  of  the  other  two  judges  are  more  agreeable  to  the  rcsfa« 
;;7!;//a  c  m  re  tJie  tiling,  and  his  niore  fubtie  and  fijicly  fpun. 

ar.rc^able  :o  t'.ic 

xwAicn  0."  thcthing,  and  L;rd  Chief  Juilicc  JIe!:^&more  fubtie. 

( i)  So  PiiKCt'  V.  ILvL'n  etiite  i  vol.  ^^93.     /'>/?  165. 
not-   I.  Oi'cnt  V.   Qwfv.  i^id.  494.  y^^c:-/        "^(2}  o.  C.  1  P,  IV,  16.  cited.  , 

iU'Mi,  u>*te   525.     0/;wi  V.  iltmtlj    I  | 
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i'hat  was  a  queflion  upon  a  copyhold  cftate,  and  there  Mr.     Rioj>«n  r- 

ice  G<juld  and  Mr.  juftlce  Imton  held  it  ou^rht  for  that  rca-  as  funendcrs  of 

10  ht   conlirucd  riivoura]>ly,  and  contrary  to  the  rules   con-  copyh.ld  eftate 

ling  conveya!iOv.a  dt  coirinion  l.iw ;  and  that   they  are  to  be  "Ve^fu^Tnlkr- 

fidcrcd  ii.^   v/ills,  b:;caiife  the  farrcnder  is  oftentimes  made  erintxfremh, 

he   niTcivli^ei   /"//   extremis  ^  wl>cn   he  is    inops   confiUi:  hut  and  when  be  it 

d  C!:'Kf  Jufli.  L  iUt  was  of  opinion,  as  to  raifing  :ind  paOi-.g  '^lyjfioL 

tcs,  copvho!'is  r.ii;i;ht  10  ^e  governed  by  the  rules  of  the  com-  confidered  as 

I  law,  \i\\\  th.i^  I  farrender  to  uf^s  is  o.ily  a  dirc^'i^ion,  and  the   wills  and  con- 
,  •■11  -     1       I       I  •  1  •       1       itrued  Uvour* 

caaciee  is  in  by  ihc  ^rant  ol  the  lord,  ai.ci  net  withui  the  ^jji^ 

Jteof  Uies  ;  and  therefore  held  the  cafe  was  to  be  confidercd 

print  at  common  law. 
lere  1  mufl  co.ifider  it  as  a  covenant  to  (land  Icifcdy  for  there  is 
hvery,  and  is  to  take   efllrd   afre"  his  .ircj.jle,  which  could 

he   good,  as   a  conveyance  of  a  freehold,  to  take  cftlcl  in 
ra, 

c  would  he  very  inconvenient  to  conflrue  a  covenant  to  (land 
:d,  different  from  conveyances  at  common  law. 
»ut  hcrj  there  are  words  of  rci^ul.ition,  or  modification  ;  and  I 
lot  lee  .i!iy  harm  in  giving  them  a  reafonable  conflruclion  to 
ver  the  ii.tcntion. 

^hoie  are  other  rcafons  which  weigh  with  me,  and  greatly 
iigtiicii  my  opi  non.  Here  is  a  father  making  provifion  for 
lischiiuieii :  fuj/.vjfe  one  of  them  had  died  and  left  children, 
joint-tenancy,  it  mu-1  have  gone  from  them,  and  furvived  to 
other  fo:i3  and  daugiitcrs  of  the  grantor,  which  could  never 
lis  intention. 

This  C'^urt  has  taken  a  LititUvIc  upon  the  foot  of  intention  ;  jftwoperfmi 
:wo  pcrfcns  advance  n^onf-y  upon  a  mortgage,  though  the  advance  money 
veyance  be  made  to  them  jointly  ii  Ihall  be  a  tenancy  in  com-  "/o'^anioitgage, 

/  J  -  '  /  tliou;,h  I  he  con- 

'H  '  /  •  vcy.incc  be  made 

tpthem  jointly,  i:  (hJl  be  a  ten.inc)  ia  common, 

a  the  cafe  of  advancing  moti^y  j(^int]y  by  two  perfons  for  a  [  73S  ] 
Anfe,  it  has  bef.*n  faid  iiulee<l  that  the  cliance  is  included,  and 
inr-^rtfc  ih  =1'  fiifvivii  i)-,  hut  then  it  mufl  be  underliood 
re  rwo  pcrfuns  puicliahj.^;,  advance  in  moitties,  for  if  there 
difproporticn  in  the  funis  it  wluM  be  other  wife. 
^he  grantor  fccms  to  have  put  his  own  co.  liruftion  ujkhi 
deed  by  uiriofin^;  of  his  porfonal  eftate  in  the  lame  words  and 
ch  is  ad.r.itted  to  be  a  tjna::cy  in  common;  and  therefore  it 
!d  be  ex:ra'jrdin/.ry  to  fjy  he  meant  diiVcreiiily  in  one  from  the 

'his  is  as  near  a  teftamcntary  cafe  as  can  be,  and  I  do  not  fee  The  cafe  herefo 
it  miglit  iuvc  been  proved  as  a  will  :  the  cafe  oi  Kihbet  vcrfus  i7f^'oVc*k'*might 
was  on  a  deed,  and    yet  prov/d  ;  and  fuice  that  determina-  Havc been  proved 
there  has  been  jn'>thjr  of  the  name  of  7^/r)^0// and  7r/W;;fr,  '^^'^'^Us)* 
ic  court  of  King's  i3ench,  about  a  year  ago, 

i)£oP/f//v  v.  StjTi;arJ,  \  Oui.  Rtp,  57.  Gal/vci,  3  P.  ir.   153. 

t,:Jie  v.  Pjwhw  ane  1  vol    4G7.  (3)    So  Hi,<oii   v.  kfytbam^  i  0% 

i\  yideHoye\w.  Kinga'>?ne^  I  'V»'/   33.  lifi. 

try,  jSyUjv)ortbf  ibid,  301.  Lake    v. 
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XicDiN  T.  No  objedioii  to  this  cor.ftruftion  arifcs  from  the  wordjrrjRf; 
Thl  word'*-«/  ^^'  *  ^'^^"'  '""'^  ^  conftrucd  equally  the  fame  with  the  words 
muft  bccon^m-  ^^f/^  ^f  bfqueatk^  if  in  a  will ;  and  this  \%  71/^  a  tcftamcntary  ict, 
e4,  asctae  words  and  therefore  muft  be  confidered.s  a  wilh 

bequrA  h  or  de- 

vifciaawiU,  for  thii  Is  ^ufif  a   teftajnentary  »a,  and  iberefore  muft  be  CDnfiJerei  as  a  •ill. 

When  the  eftite  Notwithftanding  this  is  my  opinion,  yet  if  the  dcfendni 
fmaiiyaiu'jin-  chufes  to  have  the  quellion  determined  oy  common  law  jodga, 
fteijoriendrg  I  will  givc  him  an  Opportunity  of  doing  it;  but  astheeftatc's 
i,V;.**J  "*!!!'?*'  qu  ^ftion  is  of  fo  fmall  a  value,  I  wUl  not  fend  it  to  be  deiennid 

ficci  oy  a  Whole      .'  -  .  #••  <•  ««ii*u 

ecu.  ,  i-  .nay  bs  oy  a  wholc  court,  becaule  the  prefent  method  (though  a  n^H 
direa-j  to  b^  one)  of  fcttingdown  fuch  cafes  in  their  fpecial  paper  of  ani^ 
|K^re*twojua^e»  '"^^^^"^^''*  *  number  of  arguments,  and  a  confidrrable  cxpcnct; 
»c  their  cium-  out  I  will  dire£b  ic  to  be  heard  and  argued,  as  is  ofu^n  donc,^ 
^*"'  fore  two  judj:es  only  at  their  chambers:  and  meutionsrfLflii 

Chief  Baron  Pflii^r,  and  Mr.  Juftice  Bumeh 

Mr.  Attorney  General,  who  was  counfcl  for  the  defcwlij^ 
declaring  himfelf  well  fatisfied  with  Lord  Chancellot*s  opinio 
he  made  a  decree  according  to  the  player  of  the  bill,  but  attk 
fame  time  faid  he  w.^uld  dire£l  the  account  of  the  rents  and  pn). 
firs  to  be  carried  back  only  one  year  before  the  filing  of  the  biH, 
as  ic  was  not  filed  till  nineteen  years  after  the  death  of  Hasdy 
v/2i«  the  twenty-eighth  of  Novfmbvr  1 749. 


Cafe  282.    July  23,   17^1,  Edmund  Rohlnfon^  an  Infani^  ^y\v\  '  iff 
[  Ti6  ]         his  next  Friend^ ,  ^     ai    i  . 

William  Robinjbn^  Oeri,  and  otkerSf         — —       Defendants* 

fkC  xBun  3«*  T  T  PON  the  27th  of  July  1723,  George  Rohifi/ony  ol Btitf 
On  'a*clrm!ie  vj  '"  *^  county  of  Cornwall^  Efq;  makes  hi:i  will,  attdlJ 
by  order  01  A«ord  by  Uiree  witntfils,  and  after  giving  to  his  wife  one  guinea,  !'<' 
Hardtoiekt  (<»    ^^  j^j^   father-in-iaw  a  groat,  he  gives  and  dcvifes  in  the  wc»3 

the  opinion  of     ^  .  o         '  © 

thrjadg-*or  he   follQWrngJ 

ecu  .    t  -.i'.^'s  ...  ,1. 

Beoib,  &hi)  held  thacL  H   muft  by  neeeflary  impitcation,  to  eftcauate  the  aiaailcft  intnt cf « 

teftjioiy  b^-  ccrftraed  c»  h  tvc  uken  an  oiUce  in  cat!  male,  notwithftandiof  tbecxpccit  cfkatc^z^* 

l„  U,  toi  txii  Jitc,  ana  no  longer. 

•*  I  give   and  devifc  all  my  real  edate  whercfocver  to  JJ^ 
*<  ff///,  Thomas  Lukeyy  and  Sampfan  Samdys^  and  ^heir  heirs,  9: 
«*  the  ules  following:'*  (here  the  teftator  dircAs  them  totA 
a  thoufaiid  pounds  for  a  panicular  purpofe,  and  then  goes <^| 
V  and  fays,    *'  My  will  is,  and  Lbequeath  ail  my  faid  real  cte; 

•*  exc«  pting  my  eftate  at  Endyi/ion,  and  all  my  prefentatiow  •  ^ 
«•  th  •  laid  county,  to  Lancdot  Hicks^  of  Plymouth  in  the  cou«^ 
•*  of  Dfvon^  Gentleman,  for  and  duting  the  t^m  of  hb  ntf»» 
^*  life  urd  no. longer,  pn  vided  he  alter  his  name  and  tale  ^^ 
f«  Robinjon^  axid  Uv^  at  my  houie  QiBochym\  and  after  his  <te«afc- 
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fon  as  he  fhall  have  lawfully  to  be  begotten,  taking  the  RosrKsow  ▼. 

:  Roblnfon ;  and  for  default  o(fuch  iffue.  then  I  bf qucath     *^»»'''""- 

e  to  my  coufin    (the  defendant)  H^ilfiam   Robinfm  of 

'edrick^  and  his  Iieirs  for  ever :  and  after  feveral  iega- 

:  tcftator  gave   all  the  reft  of  his  goods  and  chattelR, 

:  with  his  faid  eftate  at  EndyUiotiy  to  the  faid  M^i/itam 

;  and  made  him  fole  executor  of  his  will." 

30tli  of  September  1 728,  the  teftator  died  without  ifliie, 

e   defendant   WuUam  Robin  fen  his  heir  at  hv/,  and 

iicks  did  after  the  teitiitor's  death  take  upon  him  the 

obinfon. 

Hicks  had  two  fons,  George  his  cldeft  fon,  and  the 
dmund  his  younger  fon  ;  and  George  was  called  bv  the 
obinfon  and  died  in  March  1738  an  infant,  in  the  life- 
uceiot  Hicks  his  father  and  of  the  plaintiff' his  younger 

1745;    Lancelot  Hich    died,  leaving  the  plaintiff -Erf- 

r,  alias  Robinjon^  his  only  furviving  fon. 

Intiff  brought  his  bill  in  the  court  of  Chnnr^ry  for  the 

)f  the  trufts  in  the  faid  tcftator's  will,  and  that  a  fuffi- 

)f  the  real  eftate  might  be  fold  to  difcharge  the  debts    [  737  ] 

>rances  affe£bing  the  fome^  and  that  the  rcfidue  of  the 

might  be  conveyed  to  the  plaintiff. 

*ndant    William  Robin/on  by  his  anfwer  infifted,  that 

tor's  will  George  Hicks^  alias  Robin/on^  the  elder  bro- 

plaintiff,  wa«  tenant  for  life  in  remaintltr  of  the  tef- 

es  immediately  expectant  on  the  eftate  dcvifed  to  his 

.  that  fuch  eftate  was  a  vefted  icpvunder  in  him,   and 

ler  fon  of  Lancelot    Hicks   could  under  llie  tcftator's 

eftate  or  intereft  in  tlie  lands  thereby  devifcd  ;  :ind 
death  of  fuch  fon  the  defendant  as  heir  at  law  of  the 

by  virtue  of  his  will,  became   feifcd  in  fee  of  the 

the  eftates  of  the  teftator  immediately  cxpeftant  on 
;vifed  for  life  to  Lnnccht  Hicksy  and  that  on  his  death 
nt  became  feifed  in  pofTcflion  thereof,  fubjeft  to  the 

incumbrances  thereon. 
mcellor  gave  his  opinion  in  this  caufe  the  23d  of  Julj 

ilxon  is.  Whether  the  plaintiff  Edmund  Robinfon  took 
nder  the  will  oi  George  Robin/on, 

i  no  place  where  the  word  /on  has  been  conftrucd  to  p^f./^s  cafe  in 
te  tail  in  the  firft  taker,  but  in  the   cafe  of  Bsfwld  Qiicm  ERxa- 
of  Queen  Elizabttb,  citc'd  by  Lord  Chief  Tuft  ice '//^/^  ^f  *  '^*"^  ;■'- 
of  King   vcrlus  Melltng  (i  j.  ihrword>»»  has 

bren  conftrucd 
to  'ive  90  eftate-tail  In  the  firft  taker. 

now  what  weight  to  give  to  this  cafe,  becaufe  though  Syfo/ir»  c-Ar  i* 
sd  into  Cro.  Eliz.  and  Jill  the  coteinporary  reporters,  jJJ*'^^  \'^^!'tr 

amy  of  iiic  en- 
ters, «0d  therefore  cannot  be  all-wed  to  be  an  autliority.  The  dcvife  in  th«:  prrfcnc 
//•  for  life,  and  no  longer,  caonot  bv  aay  implication  whatfocTOr  be  conftiued  to  be  m 

(1)  I  /^»r.  214,  225.  s.  c. 
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RniKsoy  ▼.  yet  T  Cannot  find  it  rrponcd ,  and  notwUhftardine  it  waimn- 
RyBiHsoxf.  ^.^,jj^.jj  j^y  j^^j  ^j^.^f  Jufticc  Eye^  in  the  cafe  of  DurtirMr{^ 
Trclhp  f  I ),  yet  he  dates  it  from  the  cafe  of  King  vcrfus  fc>^, 
and  fo  docs  every  one  who  cites  it  in  any  cafe  fubfequiritcC'^ 
and  Aif/Iirg^  ar.d  therefore  ii  is  ;'robable  /Ai/V  quoted  it  Jr:m5 
nianufciipt,  and  upon  futh  an  auihovity  2it  this  is,  Icjrna 
jullify  it  to  riyfclf  to  con  I -rue  the  v.ord^?;/  to  pvc  an  d:?rf-tal 
in  the  c^ilc  before  me,  b^cajfj  tl/:  dexifc  to  I.nr.cfLt  /:':.iii 
to  hiin  i\t  i.i'c,  and  no  l"T>/fr,  and  ronr^ii'i.iirly  by  ro  in> 
p ''Cation  wh/.tfccvcr  can  liiia  be  ccr.ftr^jcd  to  Le  an  d'atMiilo 
iilm. 

Put  I  do  rsx  inrcnd  to  piven  an  abfclotc  oj-^i^^-^n ;  zrdiftfe 
partits  ii;^pn»vo  oi*  it,  I  wilt  make  a  cafv:  far  ihc  jiul^ir.ci.tctiii: 
conn  of  KiMii's  [jcnch. 
r  7  j3  1         The  diiodion  to  al^r  tlie  name  of  Ilich^  and  tnkc  tliztcl 

Th«  dip ftion  r^_?;. ;;  /:       ^..^ins   bc'rin-r  the   n.^.n-.c   of  Rcbirf  n^  a. id  ihercici: 

jii,is,  jnU  talic  conlii  iiot  d'  liTt  u,  ss  hc  hv.t^ht  have  ooi^c  if  it  n\d  bi  en  i^kii:; 

that  of  Kc^r<:-.r,  only;  hi'.t   liill   1   think  this  was  a  condition  fubfcqu. lit  2nd  d'J 

mcsns  bcaiirs    not  <'..vi.:'l  thf  fO.iro,  and   tiwfrn   who  was  but  iult  bcrnwjuii 

^irCfiyindihetf'  hdVv'  .1  reaiun.i..ji J  iiLne  to  taiwc  the  name. 

/ore   cotfld    not 

utiert  it,  ai   he  m'-iV.:  hn-r  J.-.?  If  It  lia.i  been  f J-^' "^  o^l>>  but  fiiil  it  I*  a  condi'Jon fyb&(«« 

imly,  and  did  i:ot  wivcl^  :l^c  il^^.c. 

Lrrd  Chnr.cHor  faid,  after  n-icnt;«^!iing  the  cafe  cf  AV/'^ vcrfrf 
M^iiif^Z  ^^^  *  V/.7r.  Rcl^crtSy  that  the  ari;^nKnt  n"  Lrrd  Ciiu 
Juliijc //.t/i  ;:i  /v;//r/V  was  no:  copied  tiom  iiis  own  ?.r^'in'c'''H 
but  ilic  arj;i».vv:i:ts  \\\  the  cafe  (^f  tiie  Sivcn  Ilitfuirius  'J  Ur-.y-^i'^x 
unci  ?.  cafe  upon  alieiiaiions,  were  ci-ple^i  vtrb-iiim  from-'^-" 
nufcr-jU  of  I:n!c> 

r..o;}  ir.c  (i;h  o{  N-'-\K.!ir  17 ri,  tlu*  cav.f-;'  cim?  onar-- 
bcf-./e  L^r..'  r;.:.:;.;.;/./-,  \^hc  .1  hii'i.rVil-ip  o:u:  ra!  liiil  J  t^ 
(lU'-i-.M  be  r:'.i:!e  1 -r  tli.*  oo'i'loii  «^*'  t..-.  Jiuljjes  (»:  tl^.c  au:'^" 
Kinj:*^  I-^r.cli  iipuii  iiic  will  oi"  t!ic  ;e!:  'tt  r  Gi.:j;c*'  /^r.v'v''"'  ^'-^ 
the  nvatMi.ii  i'a»:li  uppeaving  in  the  pleading:*  u^jon  thclolA-Jwuj 
qn  Hiin  : 

\\\..i!ier  .Tnv  a^'id  wlint  tOate  or  intcrefl  in  the  pr.Tii.c' -^ 
O'.Kltif.n  i:,  by  ^'!nne  of  tin:  fiid  wil!,  veiled  in  iL^  p--'*^ 
ii"./";.'.';./  Kul::.:f:ii  t!ie  ir.fint :  and  it  was  order  -.1  tliar  rht  uiJf '^ 
fij.ml.l  be  11. lied  /.  >  of  a  d'wvlfc  of  a  le^al  cllaie  to  i.ni.t\'-A  h'^^ 
an«l  ilie  fever.:!  perhms  to  take  in  remain  i:  r  al'ier  i.i:r,  ^'^^ 
rerr.ird  10  any  t;  v. U. 

N,  a,  'i'i.e  ■A^o\^l  qucfllon  L;:3  Vcfn  under  the  coato-^'^* 
of  the  couu  of  Chancery  in  aiiothcr  cauL,  which  v**^ 
fo'love;, : 

Uth.ii  the  :ie:itli  rf  Crrr^rrr  RiHf:/:;:,  his  widow  bro'J?^-^^" 
inCh.i  .eery  :-::\uu  iriJ.wm  iVu/7/;/?;/  h\^  litir  at  law,  .inJi* 
f/"/;."  i\  ;e;/  ;'-> -  Lis  dt  v i fc ",  a n tl  Vj  \ri\ e  a  in- r n  ti  manee  oi  l^'C  ^' 
ticlf?  nvade  u  .)?•  licr  marrL';^-:;  •,  and  a  eiin'.>»  bill  w?s  l)rcu>' •'I 
the  fdld  J...r::J,:!  Rd\>.f.i  to  prove  his  uill,  and  to  have  an  «:*^ 
cution  of  ilii:  irufts  ilurtof. 

(i)  S  Hn.  zn.  S.  C.  R^rh/r.n'i  CavrL  96.  S.  C      ^ 


in  tTie  Time  of  Lord  Chancellor  Hardwicks^  73! 

pon  hearing  the  caufes  before  Sir  Jofeph  Jfiyll,  on  tlic  17th    Roiifnow  ▼. 
ffrii  1733,  ^^^   foliowipg  remarkable  declaration  was   in-       oiikiom. 
d  in  the  decree :    *•  Hia  Honor  declared  that  by  the  faid  ^"Jcft^yefy^, 
latoi's  will   the  dcfendiiiit    Lanceht  Robirfcn  is  in  tided  to  tweentke  widow 

ellate  for  life  in  all  the  cftates  of  die  faid  George  Robinfon^  of  che  uftator 
cent  die  cdate  of  EtuIxUiotK  wiih  remainder  to  the  eldeftfon.  ?"?  "'.-R-the 
a  but  one  Jon  y  of  the  dcttrndant  Lance! st  Kobinjon  for  nis  lite  c  tared  that  I..  Jt, 
cy  performing  the  condition  in  the  fnid  will;  and  that  the  re^  wa«  intitled  onlj 
xmerivUlzo  ever  to  thv  defendant  y^'WYi^mJiohxnfoti  the  heir  ^f^^^J^ 

la^u  of  rk'  fnid  teflator**  mainder  to  tU 

ildtfl  >&ir>  mud 
r  fw  fcr  hii  lift,  and  that  the  remalnier  will  go  over  to  //'•  J^*  the  heir  at  law  of  the  ccftator. 

^ty  tf  ^^'^  opinion  of  the  judges  of  t^>e  court  of  Khi^s  Bench  in     f  710  1 
e  cafe  cf  Robii:ibn  againji  Robin fon,    the   ifl  of  December 

756. 

'e  are  of  opinion,  that,  upon  the  true  conftru6>ion  of  the 
of  Gecrge  Kjif'.nfjn^  Lifuelct  Hicks ^  therein  mentioned,  muft 
ectfTary  inip]ic*iiion,  lo  L^fr: J.uaic  the  manifefl  general  intent 
leteftatT.-,  be  conilru-jd  to  hive  taken  an  e;ta:c  in  tail  male, 
luUhc  '■  irs  male  of  his  body  raking  the  name  of  R&bi^fyn^ 
vh\i'Uiu\v\^  the  c::prcfs  citntc  devifed  to  the  faid  JL^wrt/e/ 
nis  life  and  no  longer  ( i;. 

JiTansffid 

J\  Denifonm 

M.  Fcjicr 

J.  E.  IVilmot. 

)  Vidi  Eamfrliy.   Popham^  I  P.  W:  2  f'^f  1 82   Evans  v.  Adlfy^  3  Burr,  f  570, 

'^ihmlon    V    .Clthfniv,     i    Vrf.    24.  Hay  v    the  Eari  of  C#:Y«/r7,  3  T^rm  Rfp, 

!\.  Lrwis,  anit  1  v.>:.  4^2.  Lrbieul-  83.  Doe  v.  Afplln,  4  Term  Rtp,  82. 
.  i'ra.y^  poft  7 84.  raughan  v.  Furrur^  ^  ^^  ^-  JL 

Burden  verfus  Kennedy^  July  23,  1757.  Cafe  283. 


|>Rn   ClANCELLOR, 

ijr  H  E  R  K  nn   execution  by  ekgit  ox  fieri  facias  is  lodg?d  ^  lesfehoid  ef- 
w      in  a  rncriif's  hands,  it  binds  goods  from  thattimf,  ex-  ute  is afie^ed by 
in  the  cafe  of  the  crov/n,  and  a  leafehold  cllare   is  alfo  af-  •"'[V'  «'/«-» 
d  from  that  time ;  and  ifthe  debtor  fuhfequcnt  to  this  makes  {m'rit^liTodted 
Iignmcntof  tlielcafchoM  cflate,  the  jad;Tment  creditor  need  in  a  0ierifr*s 
brin;;  a   fuit   in  ejoclinent,  to  come  at  the  leafehold  cflate,  *"»«*•>  *n<*»f 
:ttmg  aiidc  the  aii:j:nnK*nt>  but  may  proceed  at  law  to  fell  frquent  to  thU 
:crm,  and  ihc  vendee,  vlio  is  generally  a  friend  of  the  plain-  makesanaflign- 
will  be  intidcd  at  law  to  the  poircilioi],  notwithllandiijg  fuch  jIJilgi^^^t'VredN 

nment.  tor  m<y  proceed 

ac  Uw  CO  fell  the 
teiiB,  and  the  vcndre  will   hi  IniicIeJ   to  the  poflcflidn}  notwithl^andinj  fuch  ajfignmenc* 

But 


739  CASES  Argued  and  Determined 

BrtMjf  T.  But  in  the  prcfcnt  cafe  here  is  only  an  equity  of  redemptki 
XitnuEor.  jj^  ^Yic  debtor  in  the  leafchold  eftate,  and  an  cxccutioa  lodpd 
will  not  affect  this,  as  the  legal  eftate  h  in  the  mortgagee ;  vA 
confequently,  by  the  common  equity  of  this  court,  he  mj 
come  here  to  redeem  a  fubfequent  incumbrancer,  and  likcwife  to 
difcover  whether  there  was  any  and  what  conGderation  for  tint 
afiignmenu 


Cafe  284*  £utlcr  vcrfus  Rapfield^  Augitjl  2,  I75l« 

[  740  ] 
If  there  be  a  fe.  T\  ^  R.  Evans  fliewcd  caufc  why  an  order  nlfi  for  a  fcqndbv 
Zf^^^it^n  -LVL   tion,  for  want  of  an  anfwer  from  a  member  of  the  Hods 
;inrwer,  ag^inft  of  Commons,  fhould  not  bc  made  abfolutc. 

a  member  ot'par- 

liamen:,  ana  he  puts  in  tn  anfu'cr  before  the  oricr  Is  made  abiJilBte,  and  exceptions  arctak«Bbdi 

snfwtry  the  court  ti'i//  4ni§Tgt  the  v.mcft^rJbt^Miv^^  cauje  till  it  appear  vrhether  the  aalwcr  U  (oficies:* 

/c^CCi/'^'  ^^*^^^^^-Thc  caufc  (hewn  was,  an  anfwer  come  in;  but  it  was  k^ 
/)  S  '  ^  £f^^^^^  ^"  ^^  P^^  ^^  ^^  plaintiff,  as  exceptions  were  taken,  tiat 
/.  c^.f*  %jft^^-t<^^ ^  ^\l  is  no  anfwer,  and  therefore  the  order  ought  to  bc  madc2> 
folutc.  Mr.  Evans^  e  centra^  cited  Lord  Clifford's  cafe,  if. 
Wms.  385.  where  it  is  laid  down  by  Sir  Jojeph  Jrhy/Ij  ifctif 
there  bc  a  fequeftration  fttfi  againft  a  peer  for  want  of  an  a- 
fwer,  and  the  peer  puts  in  an  anfwer  which  is  infufficienf, yrt 
the  order  for  fequeftration  ftiall  not  be  abfolutc,  but  a  new  &• 
qudlration  »^5  and  at  tlie  fame  time^Ir.  Goldjtormighy'^iho's^ 
then  the  regifter,  faid  this  was  thex:ourlie  of  the  court. 

Lord  Cuakcellor, 

If  there  be  a  fequeftration  nifi  for  want  of  an  anfwer  agamSa 
member  of  parliament,  and  he  put»in  an  anfwer  before  the  or* 
der  is  made  abfolutc,  and  exceptions  are  taken  to  this  anfwer,  (k 
court  nviU  enlarge  the  time  for  Jhtimng  caufe  till  it  fhall  apfC* 
whether  the  anfwer  is  fufficient  or  not. 

Mr.  Goldjhoroughy  who  (aid  It  was  the  ftanding  rule  of  thccofit 
there  (hould  be  a  new  fequeftration  nifi  in  this  cafe,  was  a  lOf 
good  officer,  but  vet  I  (hould  think  what  I  have  mentioned  is  ik 
proper  medium  :  but  his  Lordfhip  at  prefent  allowed  the  cafii^' 
«s  it  was  the  courfe  of  the  court.  | 

c/^^  ^^J^^_^  ^PiS^  rcrfus  Ot.«,  Augujl  l.-^^/^;'/^ 

lif^tLs-  The  wfctn7^'    A    ^*^^  l>rougftt  by  the  executrix  of  an  attorney,  for  mow 
/  /SJt:^  cxecJtrix  o"f  an  -*\  *^"^  ^"^o"^  ^^  defendant  fcr  bufmefs  done  by  her  hufte 


J/l-/1^t]  ■"*''^"^>  brought  as  his  attorney,  and  to  be  paid  what  (liall  bc  found  due  on 
/ 'Su^c'lor'bS  ^^""^>  ^"^  ^^^«  *<^  delivery  of  a  bUl  by  the  plaintiff. 


an: 


done  by  her  huf- 

fcand  as  the  d^fcndant't  attorney.    A  demurrer  to  the  relief  as  a  remedy  it  at  Uw  vnder  theibW 

2  Ct§.z.f.r^bc  SaierrtguUt'na  o/atiprneys  and /oUcitbrs.    Loid  CkanccUar  aU^gpedthc  deaontr. 


n 


OwXM« 


in  tlic  Time  of  Lord  QianccHor  Hardwicke.  740 

"h*  defendant  demurred  to  the  relief;  and  for  caufcofdc-     ^il!*j,/' 
rer  flic  wed,  the  remedy  was  at  law,  and  that  an  aft  of  par- 
ent h.is  pninted  out  a  fummary   way  ;  the  ftatute  of  2  Geo. 
»/>.  27,  f''i}.  7  2. 
^crd  Lhancdlor  allowed  the  demurrer  ri ). 

(i)  Reg.  Lib.  B,  1750.  fol.  502. 


Parfons  verfus    Freeman^  NTveniber  9,   I7JI»  Cafe  286. 

[  74t    i     . 

iN  artires  before  the  marriage  of  Rlchnnl  Kremnn  nm\  h\%  s.c.iWiir  ?ol. 
'  wife,  upon  Win  underiiikiiie  to  do  fomc  dcX^  tor  her  be-  5:^'  ^'  '^  "^■ 
:,  Ihe  covenanted  that  Ihe  y '»u  d  jon!  wirh  i^ini  m  iijftcrm;j  a  pro.nifi^^  (odj 
very  ofjn  eliate  that  bek»ngcd  to  her,  a;ul  Ictile  it  to  him  acts  for  .1  wife's 
iiishurs.  ^  ^^r«^"i!l!i'" 

nuvriagr,  covc« 
nmced  to  join  in  i..ffcrin{  a  recovery  of  her  rftj  r,  itnd  fettle  it  to  him  and  hn  heirs. 

T.  Freeman   made   his  will  in  1729,  and  took  upon  him  ^o  The  huftmd 
c  thiscftiife  10  the  defendant ;  but  not  having  pertoimcd  tlu  »»-^d?  =1  .  win, 
•ad,  or  the  a.U  he  had  obliged  himfel/to  d.'  by  the  anicl.b,  ,  il.o  tj  iho  \ll 
nan  aiterw.irds  ''onies  to  a  :ie\'  a*^T\in=»r    w't*!  Jiis  v.  ifi.,  f  nd.n,  ham^t 
be  (hall  nor  (a»  e    Icr  fllau;   //;// ..v/cr  in   fee,  but  fui>ieci   ''^^''f    ^'^^  , 
ri    app'^!.!'  ■    ..t    of  ihe  fy/c.;:.n    and   Tcijcy  -.tid    ui    dcf.iuit  hi.riVif  to  d», 
ich   apjoiutment,  to  the  ule   ot  Rhhr.rd   Frutmm  and  his  «^-»«»   :»  a  mnr 

Jii   wr.,  rh.thc 
ill.:  1 1    "ot  ukc 

:a:c  inftanfer'm  f.'^r  bn!  fubjc£k  *o  .in  .ippomrmcnCofihe  hufban*!  and  witV,  and  in  actUult  thtrc- 

ihe  uic  of  ihc  hulbAnd  aud  hi^  !•  -  i^. 

recovery  was  Co -i- red   by   Mr.  Freeman  and  his  wife,  and  Thr  recovery 

ifes  of  thit  reco.  -.v  u';:clarpd  to  be  to  the   pirp<.lvS  of  tlic  '^"'^;^^**.fhcuf« 

;  he  died  affcvvrds,  :n   the  Iiie-time  oi   hm  wite,  with-  puipof.s  of  thit 

ever  makuiii  r^.y  appointment  with  her,   or  revokinij  his  <*"'^*'-  he  died 

^         ^      ^^  *  ''in  the  wire's 

life- time,  with^ 
out  m.iki  X  "^ny  ap^o'ntment,  or  revoitijij}  his  will. 

he  queftion  wa«,  Whctlier  the  recovery  fu^Tvred   by  7v/,/>  Th^  rfcoveiy 
^'^'.t-tidan  and  his  wire,  and  the  ufes  of  tli.it  r^co^ery  as  dcclc.r-  l" "^'?'  "^  ."kTI 

*,  /  l--erman   an  i  hit 

^  tnem,  are  a  revocation  oF  ms  wnL  v.,i>:»  ^oid  the 

.;eo;.iriiion     of 
ir,  to  the   ufcs  of  the  deed,  is  a  revocation  of  Mr.  !>«»<:»**   leiJl. 

r.  Nsel  (or  the  plaintiff  infi feed,  thjt  the  recovery  is  clearly       ^       ^ 
oc  ition  as  to  this  efkte.  i>^^^fe^5^Si^  - 

lerc are  two  general  rules:  ^  y 

rit,  Where  a  man  hab  an  eflntc  in  fee  at  the  time  of  making/^  ^^t^^-^*  -  cJC^i 
riil,  and  makes  a  feoffment  afterwards,  though  he  takes  an.  7  Jf/  ^^i^.A 
!  to  himfi'lf  in  fee  again,  it  is  a  revocation.  *^J      f"^  -^^ 

eondly.  Where  what  is  done,  relates  and  extends  to  tho^^"*^?^  Jl^-- 
c  cftatc,  it  will  be  confidercd  ilie   fame  in  equity  as  at-^^^-^^MV^'^^y 

And 


K*A-  w/>r-»^^ 


/-C-. 


.,  1 


The  deetl  to  leatl  ihe  ufcs  of  the  recovery  amci; 
agreement  j  for,  initcad  of  letting  itrcll  as  it  did  cj 
the  hulband  and  wife  conveyed  the  cftato  in  fee  Uf 
ccnfuleration. 

In  the  cafe  of  Vjllcn  verfu?  Huhnmiy  Eq.  Crf 
jf.  H,  by  will  of  the  i  2th  of  iVoruary^  \  700,  **  gi 
•'  fuliic  of  his  real  and  ptrfonal  cllatc  to  J,  P.  and  ti 
**  of  hii  body,  wiih  rcm.iinders  over  ;  afterwards,  b 
"  leafc,  tlie  3Cth  of  .-i'V/j.v//,  1709,  Sir  J,  //.  togethe 
*•  trudce,  convey  fcvcnil  lands  in  Waririch/hire  t( 
*'  tlicir  heirs,  to  the  ufe  of  hiniftlf  for  life  ;  and  th 
•*  Ihould  execute  fuch  conveyance  thereof  :>s  Sir  J. 
•*  under  his  hand  and  fe;;l,  or  by  Iii:>  lafl  will  and  tc( 
*'  n^'point:  Sir  J.  «S\  died  in  i  7  10,  without  alteriPi;< 
"  faid  will,  or  making  any  crhiT  appoii;tmj»u  tou 
*'  eflate  :  the  qucllicn  was,VVIi^:ther  xh\^  leaic  ^\\<\ 
**  revocation  of  the  will  or  not ;  and  it  was  decree 
**  {i::d  relcafe  ivete  a  rcvocaUoti  of  ihc  luilL'^ 

There  was  a  cafe  <.f  Tickucr  verfus  Tlchr.cfy  btfc 
Juilice  Lcty  abcuc  a  yj.^r  ago»  whith  was  as  fo]lc;^ 

"  Robert  Tinner y  icifed  in  fee  of  the  c:ta:e  i 
**  gavelkind,  died  inteftate,  and  left  two  for-'.  Hen 
*'  who  entered  on  hii  death,  and  became  foil 
•'  kii.d  ;  Kd'crty  being  p.uTeiTcd  of  an  undivided 
••  his  will,  and  devifed  it  to  his  wife  Elizabeth  i 
^Micirs/' 

**  Aficr  mrililng  his  will,  by  a  deed  of  partltloi 
•♦  ley:  and  H:'?:ry  Tfd'/rry  and  by  a  Hnc,  all  the  g: 
•*  which  A\fV;/  liJil  dc\ifed,  was  allotted  intirci; 
*^  fuch  ui'es  ns  he  Ihould  oppcint  by  deed  or  wriiio 
•'  fault  of  fucii  appoininitnr,  to  him  in  fee. 

*'    /\    vrr.iitV    \v;w     itillHil     in    fr*ire^hv»pnt-    fiihi*»<0- 


in  the  Time  of  Lord  Chancellor  Hardwickb.  743 

Ir.  Wilbraham^  counfel  of  the  fame  fide,  pAHtoNs  v. 

hough  there  had  been  no  cxprcfs  agreement,  yet,  the  afts     f"****^** 
;  amount  to  a  new  agreement. 

he  confcquence  of  the  rccovory  is,  they  have  connefted  their 
I  and  equitable  eftates  together,  and  conveyed  them  by  the 
I,  to  make  a  tenant  to  the  prj^cipe* 

is  laid  down  in  Moor  lo;',  that  if  a  ufe  is  declared  by  an 
nture,  yet  the  parties  nuy  alter  the  indenture,  at  any  time, 
he  eJlate  is  executed  by  the  fine,  and  the  fecond  deed  fliall 
roul  the  fir  It. 

:  J^nes  verl'us  Mcrley^  Salk,  677.  it  was  refolved,  •^  that 
a  fine  had  been  levied  purfuant  to  a  covenant  in  a  marriage* 
reemcnt,  no  parol  averment  could  have  been  allowed  to  de- 
ire  other  ufes,  or  that  tlie  fine  was  not  to  the  ufes  of  that 
cd,  and  all  parties  had  been  cftopped  to  aver  the  contrary  by 
rol;  but  by  deed  fubfequent,  and  before  the  fine,  other 
ss  may  be  averred,  though  they  were  declared  by  writing  and 
►t  by  deed  5  for,  by  the  variance,  there  was  room  to  inquire 
d  receive  information,  that  the  old  agreement  was  relin- 
iiHied." 

Thatthis  is  a  good  revocation  of  the  ufes  of  the  fir  ft  deed,  though 
be  but  a  wricing ;  for  where  the  conveyance  enures  by  way 
tranfmutation,  the  ufe  is  according  to  the  intent  of  the  party, 
d  it  is  no  matcer  how  that  intent  is  manifefted,  fo  as  it  may 
known." 

e  cited  likewife  the  cafe  o! Staple/on  verfus  SiapUtcn,  (i  2r. 
2.) 

ill  ufes  are  decljired,  and  whilft  it  lay  in  fufpence,  whether 
and  Mrs,  Freeman  would  jointly  declare  ufes  or  not,  it  veiled 
rs.  Freeman^  as  i^einj^  her  tilate, 

ippofc  the  edate  had  been  limited  to  the  hufband  in  tail,  with 
a  power  of  appointment,  till  appointment,  the  fee  cannot 
\  abeyance,  and  therefore  mult  revert  back  to  the  perfon, 
had  the  original  dominion  over  this  eftate. 
lerefore,  if  ir  is  a  refuitinpj  ufe,  it  vf'ouM  come  to  Mrs. 
nan^  and  mult  be  a  declared  new  ufe  to  come  to  him,  and 
,  it  is  an  r.cquired  cilate,  and  confcquently  a  revocation  r  ^m^  1 
le    will,    as  he  g..incd  a  bcitcr    cilate    than    he  had  be- 

r.  Evans  vXio  counfcl  of  the  fame  fiile, 

ther  by  having  ^^^ircd  a  new  eliiac  upon  a  new  ufe  executed 

e  hufband,  Oi  on  a  lolemn  acl  by  ihe  huIbanJ  aiid  wife,  it  is 

ocarion. 

le  reafon  why,  in  tlie  rule  alrcaily  !:.ld  down,  a  fecond  dv.v*d 

•evoke  the  firlt,  is,  bccaiifc  it  riiis  in  agrcemviit  only,   till 

inc  levied,  or  recovery  ll^•Ievt^l. 

*e   Wife,  vvlio  was  tenant   in   t.::l,  wiih    rcfi^aindcr  to  her 

cw,  covenants  by  niaiTiage-aiiieies  to  limit  a    part  of  \.\.x 

\  to  the  hiifb.^nd  m  fee,  on  his  flolng  wl.;;t  he  ai^rced  on  liis 

to  complete  u*e  ariii  Iwj. 

I  He 


Upon  the  whole,  it  is  mnnifeilly  done  wirl 
tinn  to  depart  from  the  ai  tides,  and  not  in  < 
tlirm, 

The  Attorve^  General^  for  ilic  devifee  under  t 
the  true  qu.'ltion  was,  Whether  the  recovery 
Wr.  and  Mrs.  Freamin  after  the  murriage-artic 
or  a  partial  rcvccation  of  the  dcvife  made  by  ^ 
will. 

Mrs.  Fireman^  at  the  time  of  the  marriage,  ^ 
tail  of  one  part  of  the  eltate  in  c  ucHion,  ir 
ther. 

It  IS  nccefTary  to  conHdcr  what  eftate  it  was 
had    before    the    will,    and  ^AhaC  he  intended  tc 
will. 
•  t  745  3         He  had  only  the  truft  of  an  cftate  in  fee,  and  u 
has  deviled  nothing  more  but  that  truft  in  fee. 

The  operation  of  the  rcc(  very  is   that  it  conv 
cftate,  and  bars  the  eftate  tail  Mrs  Freeman  had,  t 
poicd  of,  and  the   inheritance  difpofed  of  by  the 
tlic  huib.md  and   wife,  and  tlieir   appointments, 
fee  cannot  be  faid  to  be  //;  abeyance , 

The  fecond  qucftion  will  be.  What  operation 
has  in  equity,  and  what  is  the  conlequencc  with  r 
equitable  intcreft  ? 

Though  the  legal  ufe,  till  appointment  may  b( 
in  the  wife,  yet  the  equitable  ufc  vefts  in  the  hvSb\ 
recovery  will  operate  only,  fo  as  to  leave  the  ]mfl)aj 
as  he  had  before. 

Where  a  perfon  makes  a  will,  and  afterwards 
conveyance,  fo  far  as  it  is  confiftcnt  with  the  wil 
vocation  ;  fo  far  as  it  is  ii)confiftf.nt,  it  is. 
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ranr  to  the  firft  will,  or  that  there  be  an  exprefs  revocation;     PAtibwiT. 
md  here  his  intenfion  appears  to  be  on»y  to  pruvui«^  ror  his 
wife,  whom  he  after  viurJb  elpoufcd,  and  not  to  alter  tiic  will 
IS  to  hisfon.'* 

Lord  Ckancelhr  faid,  the  fubfequent  acSl  appeared  to  be  only  a 
licil,  and  does  not  ci>me  up  co  the  prelcnt  cafe,  tlie  codicil  be- 
r  part  of  tlie  will. 

All  the  cafes  cited  were  mere  legal  qucftions ;  as  the  cftatcs 
every  one  of  them  were  Kgal  ellaits. 

The  cafe  of  Tichn:r  verfus  Tickner  wa  sa  new  conveyance,  and 
i  not  reft  upon  the  partition  only. 
Mr.  Solicitor  General  of  the  faitie  Mcm 

A  general  rule  is  to  be  drawn  from  the  cafes,  that  tliere  is  a 
rt  of  revocation  wliich  does  not  depend  on  the  inteniion  of  the 
ftator. 

As  where  a  man  only  takes  back  the  very  eftatc  he  devifcd  by      [  74^  J 
new  conveyance,  and  yet  is  held  to  be  a  revocation. 
The  converting  an  equitable  into  a  legal  fee,  is  not  within  this 
le,  but  depends  upon  other  coniiderations,  and  the  prefent  is 
cafe  of  this  fort. 

The  reafon  why  a  pcrfon  who  firft  made  a  will,  and  tlien  fuf- 
is  a  recovery  to  the  fame  ufcs,  is  a  revocation,  depends  on  ar- 
ficial  reafonin^y  being  confaderedas  a  new  conveyance. 
That  die  converfion  of  a  legal  into  an  equitable  eitate  or  truft, 
'ill  not  be  a  revocation. 

In  the  cafe  of  Lady  Mary  Vernon  verfus  jcnes^  2  Fern.  241. 
j4m  dcvifed  lands  to  truftees  to  pay  his  debts,  and  then  to  pay 
hx3  wife  200  A  per  ann,  for  her  life :  the  teftator  lived  feve- 
ral  years,  and  his  debts  were  increafcd  from  2000  /•  to  10,000  /. 
^.  by  deed  and  fine  conveys  his  lands  to  the  lame  truftees  to  fell 
:o  pay  his  debcs,  and  the  furplus  to  him  and  his  heirs,  and  his 
Wife  joins  in  the  fine  and  conveyance  :  tliis  was  determin- 
ed to  be  no  revocation  of  the  wife's  200/.  pt^r  ii/;/;.*' 
In  the  cafe  of  Ogle  verfus  Cook  (i),  the  20th  of  Fihruarj 
^48,  before  your  Ix)rd{liip  :  "  A  real  eftate  was  devifed,  and 
after  the  dcvil'e  it  was  conveyed  to  be  fold,  in  order  to  pay  a 
tt  due  to  Mr.  Ccir,  and  conveyed  to  him  in  fee  for  that  exprefs 
purpofe,  and  in  truft  for  himlclf^as  to  the  refiduc  ;  held  to  be 
10  revocation." 

"i^his  was  determined,  I  apprehend,  on  the  common  princi- 
2  of  a  pcrfon  who  is  fcifcd  in  fee  making  a  will,  and  tiicn  mort- 
ging  the  eftatc,  there  in  law  ihe  whole  fee  is  j^one,  and 
^  in  equity,  a  revocation  of  the  will  pro  tanto  only. 
The  cafe  of  all  other  revocations  depends  upon  ihe  implied  in- 
ntion  of  the  teftator,  and  after  making  a  will,  no  ad  ihull  re- 
^Vc  It,  but  where  the  a£l  done  is  hiconfiftcnt  with  his  will,  and 
'en  then,  where  it  is  only  a  partial  uiconfiitency,  it  is  but  a  re* 
Ocation  pro  tanto. 

(0  I  -ff«.  Cba.  Rsp,  501.  S.  C.  2  BrQ.  Cha,  Rgp.  592.  S.  C. 

When 
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f  AtiovtT.        When  a  ntan,  after  making  a  will,  demifes  to  the  fame  per. 

F&iCMAX.     f^^  f^y  ^Q  years,  this  is  a  revocation  ^rj  tanto  only. 

In  the  cafe  of  Lamb  verfus  Packer ^  **  ^,  by  will  devi&d  a 
"  his  fon  a  meffuagc  of  pg  years,  if  three  Jives  lived  fo  lon;;,p2T- 
*'  ing  his  fifter  40  /.  per  ann,  for  her  life,  and  afterwards  m^ktsa 
*<  leafe  to  B.  of  the  fame  meffuage  for  99  years,  tf  three  Kvcs  li^d 
•*  fo  long,  paying  50  /.  per  ann,  to  the  lefFor  and  his  heirs;  it  wis 

r  747  J     "  decreed  at  the  Roiis^  that  the  leafe  was  a  revocation  of  ik  dc- 

'  **  vifc  ;  but  upon  appeal  to  the  Lord  Keeper,  decreed  to  be» 

^  revoiation,  and  that  the  daughter  (Iiall  be  paid  her  annuitr. 

«2rrr«.49S." 

At  the  time  of  making  the  will,  the  tedator  hard  no  legal  efiate, 
^^v$,  in  the  notion  of  this  court,  a  bare  equitable  fee. 

What  is  done  between  the  hufband  and  the  wife  i  Nodiii^ 
but  a  conveyance  of  the  legal  eilate. 

The  bare  conveyance  of  the  legal  cftatc  will  make  no  ahcrstica 
as  to  the  will. 

It  was  limited  upon  the  recovery  to  fucli  ufcs  as  the  hufbaod 
and  wife  (hall  appoint,  and  for  default  of  fuch  appointmenr,  tk 
bu(band  has  it  in  fee. 

The  alteration  by  the  recovery  is  only  tie  contingent  appdntmai 
ofu/ejy  and  not  inconfiftent  with  the  will  in  any  rcfpeft. 

If  Mr.  Freeman  had  had  a  legal  eftate,  it  could  not  have  bcca 
diftinguifhed  from  the  rule  of  a  recovery's  being  a  new  couTcy- 
ance,  but  clearly  he  had  only  an  equitable  fee. 

It  has  been  faid,  here  was  a  new  agreement,  but  the  confe* 
quence  does  not  follow;  if  it  was  a  partial  agreement,  it  is  no  relo- 
cation ;  if  there  had  been  fuch  an  agreement  to  fubje£l  it  to  ihls 
contingent  partial  revocation  by  letting  in  the  appointment « 
to  fome  of  his  intereft,  it  would  have  been  only  a  partial  re^oo- 
tion ;  and  the  equitable  fee  he  had  in  him  is  notdifturbcd  byisj 
z{\  the  hufhand  has  done  by  the  recovery. 

But  as  the  appointment  was  never  made  by  the  hufband  2tA 
wife,  the  recovery  is  no  alteration  of  the  old  equitable  fee  Jlr. 
Freeman  had  in  him  at  the  time  of  making  the  will. 

Lord  Chancellor, 
The  law  leans  The  cafcs  have  been  determined  on  very  nice  and  artificial  rs» 

to  an  heir,  and  fQ^s,  upon  an  inclination  the  law  always  Ihews  to  favour  an  I'cir, 
I*M  allowed  to"  •  ^"^  ^o  prevent,  him  from  being  difinhaited,  where  the  inteiiciea 
pi.ventbft being  of  the  teftator  is  doubtful. 

4.fiiiiicriteci.  If  jj^g  hufband  had  been  fclfed  of  the  abfolnte   legal  eftatcal 

the  time  of  making  the  will,  and  afterwards  had  fuffcredart* 
covery,  and  dcclar<;d  the  ufes  to  be  fuch  as  he  and  his  wife  6^^ 
appoint ;  this  would  have  been  a  revocat?on. 
[  748  ]  If  a  pcrfon  fcifed  in  fee,  dcvifcs  an  eftate  in  fee  to  J-  S,  tal 
by  a  conveyance 'takes  back  an  eiUte  from  %  S,  iii  fcc,  thittf 
a  revocation  (x), 

(1)   riile  Brudincll  v.  Beif^hfprty  ante  will.     Benrrlv,  Bfitnt,  atte  yy  Spfir:% 

2    vol.      373.     and     the    ciies     there  v. //<sr«/i"/j^r7f,  pott  ioj. -Se^^j  a>  (♦»ifl«« 

c^cd.      So      an     incomplete      convey-  obtained  ly  jroud.     HiiBes  s\H'j^i\). 

ance,    at    a  feoffment    <wi/boiJ    iictrjy  Bre.  Chj.  Re/>.  i^G. 
h^i  been  held  to  be  a  rcvucatk^a  ot  a  '  _ 
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The  cafe  of  the  feoffment,  where  the  teftator  takes  back  the     Paisokiv. 
\  ufe,  is  a  prodigious  itroiig  cafe,  *«»mam. 

That  conftru£lion  mull  arifc  from  a  prefumcd  intention,  that 
e  teilator  would  not  have  made  a  new  conveyance,  without  an 
tention  to  revoke  his  will. 

But  this  mutt  be  underllood  with  fome  rcftrictions  and  limita- 
>ns. 

If  the  conveymce  or  recovery  be  for  a  particular  purpofe,  then  wii«Tcacommo« 
Diall  revoke  no  further  than  to  unfwer  that  purpijlc,  as  where  a  »'=ovfryis  to  » 
Ilator  creates  an  ellate  for  years,  or  for  life,  in  the  lands  t^c-  ^[c,7t' Jh  fLrc- 
fed,  It  (hall  operate  no  further  ( i ).  vokJ  uc  rwtiict 

This  is  the  rule  of  law,  but  it  has   been  thrown   out   as  a  ^}}^  ^^  *'*^*« 
)ubt,  whether  there  may  not  be  fome  dilFerence  in  equitable  '  *^  **"^'"^  ^' 
htes. 

I  am  of  opinion  that  the  fame  conveyance  which  would  be  a  '^^^  ^*°**  Jp"- 
Tocation  of  a  dcvife  of  a  legal,  will  be  equally  a   revocation  w^uU  be*.  !^vo- 
•"adevife  of  an'equirable  eftatc,  ai*d  it  would  be  very  danger-  can-noiaj?- 
is  to  property  if  it  was  oiherwife.  ^fjj  ^^*  ''^Sj}» 

But  ftiU  the  fame  rule  holds  as  at  law,  if  for  a  particular  rcvocKion"o/a* 
irpofe  only  it  iliall  be  underftood  to  be  a  revocation  pro  tcuto  deviiooxane4ui- 

j^  '  •  '^  tablicAa.c. 

In  all  ^Jie  cafes  where  it  is  a  conveyance  of  the  whole  eftate  in  whcrcnconvey. 
i^,  and  IS  only  meant  for  a  fecurity,  the  revocation  (hall  only  anceofth«  whole 
for  that  particular  purpore,  to  let  in  the  incumbrance,  for  the  o',l*y  mMiij^jr** 
tatorhimfclf  has  drawn  the  line,  how  far  the  revocation  fhall  r-curky,  there- 
.    an4  his  intention  is  plainly  (hewn.  vocj.Ln  fiiaLbe 

By  marriage  articles,  the  wife  contrafls,  that  on  the  hufband's  ly  (a)^  *  ^  ' 
ng  fome  certain  adis,  (he  will  convey  her  eftate  to  him  and 
heirs. 
1 1  has  been  faid  Mr.  Freeman  has  not  done  the  a£ls  on  his  part 
I  therefore  w^s  not  inticledto  an  equitable  eftate  in  the  lands ; 
t  though  this  may  admit  of  fome  niceties,  I  will  cake  it  he  had 
equitable  eftate. 

Being  fo  feifcd  he  made  his  will,  and  devifed  his  equitable  in- 
eft;  to  a  perfon  and  his  heirs. 

Afterwards,  he  and  his  wife  fufFer  a  recovery,  and  do  not      [  749  3 
^lare  the  ufes  to  the  hu(band  in  fee  abfLluieiy,  but  to  fuch  ufes 
lie  and  his  wife  (hould  appoint. 

^o  appointment  was  ever  made  by  him  and  the  wife ;  (he 
"Ytved  hici,  and  at  his  death  the  fee  vefted  in  him  and  his 
its. 

Ic  has  been  infifted  on  tl  c  part  of  the  plaintiff",  that  the  rc- 
vvry,  and  the  deed  to  lead  tli«  ufes^  has«  made  an  alteration 
the  eftate* 

^l)  Fide  Coke  v.  Bulloch,  Ci^.Jac,  49.  Perh':ns  v.    U^alker^  1    Fern.    97.    Uall  v» 

Mague  v.  jeffies,   1   Ro!l*s  Ab,  616.  Dunch^   ibid.  329.  342,   Ki.-icr  v.  IFa^ft, 

llc^x  aid  A  »/,   ibid.   616.   Lamb.    v.  2  l^.H".  3; 4.  Lcjhornv,  Scar/e^antcr  i  vol. 

^rker^  2   yeni.   495.  A^////rrj  v.  FiVins^  606.  Cmte ,v,  Cmtf'^  ante,    1^9.  Jackfon 

*€  2  vol.  72.  Sto/te  V.  EvAtts,  ibid.  87.  v.  Parker,  Jmb.    6*7.   CTfitra  Jhomai   v^ 

(i)  So  i'ork  V.    Stwe,    1   Sa!k.    158.  Kurth^  i  Cha,  Re^,  153. 

Vol.  III.  X  X  Tht 
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PAiioKtv.  The  queftion  is>  as  to  that  part  of  the  anicles*  where  iL; 

FisiMAW.     lju(band  was  to  have  the  fee  in  the  wife*s  cftatc. 
Whcreaminhai       y    f  ^  j  ^^  ^f  opinion  with  the  defendant,  that  w  here  a  mtn 

an  cqultiWc  in-     ,  -     \  t     -  n   -      r        -  n.  i     t       -r       •  j 

tercitinfeciain  has  an  equitable  intcrclt  m  ice  in  an  eltate,  and  dcviles  it,  i^i 
cftare,anddc-     afterwards  makes  a  conveyance  of  tlie  legal  eftatc  totheUs^ 

makcs'l  futfe.    ^^^^^  ^'^'^  »»  no  revocation  ( i ). 

qucnt  convey-  Whether  the  conveyance  is  made  by  feoffment,  by  Icafe  3d 

^^ofiY^iegil  jeleafe,  or  by  fine  and  recovery,  it  makes  no  alteration,  fortk 
ufes,  it  is  no  le-  ^^  inftrumental,  provided  he  lakes  it  on  the  fame  limitation  L* 
▼ocatioiu  did  before. 

If  a  man  feifed  of  a  legal  eftate  dcvifes  it,  and  aftetwri 
conveys  it  in  truft  for  a  particular  purpofe,  this  is  no  rcvCG- 
tion,  but  that  does  not  prove  it  to  be  no  revocarion  ia  l: 
cafes  (a}. 

I  am  of  opinion,  it  is  in  this  cafe  plain,  the  hufband  as* 
wife  came  to  a  new  agreement ;  for,  hifcr^,  he  was  to  hatt  .3 
abfolute  inheritance,  but,  by  the  recovery^  took  the  cftatc  fsis- 
jcfl:  to  the  joint  appointment,  of  the  fiufband  and  wife,  id 
was  executed  by  the  declaration  of  the  ufcs  under  the  coibiko 
recovery. 

It  has  been  faid,  the  eftate  vefted  in  him  till  appoinrmcs 
made,  and  will  open,  when  made,  to  let  in  the  ufe  of  the  appcis* 
ment,  and  therefore,  ftill  he  had  the  fame  eftate  as  at  the  tbt 
of  making  the  will. 

I  am  of  opinion  this  cannot  be  maintained, 
A  mm  feifed  in  I  ivill put  this  cafe  :  Suppofe  a  man  feifed  in  fee  of  an  cibs 
icir/.s^k'^lnd*  ^^^^^^^  ^^^*>  ^"^  afterwards  on  a  fettlement,  by  leafc  and  re- 
af:crw.ird'.  by  \^^ic  takcs  an  eftate  to  himfcif  for  life,  with  a  limitation  km 
dccdulceianef-  fin  when  hoifty  and  the  heirs  of  his  bcdj^  without  any  trudccs  ^ 
to  a  fon  wh'n"^  *  prcfcrve  contingent  remainders,  it  might  be  faid,  this  was  fur: 
born  and  the  particular  purpofc  to  let  in  a  fon  when  born,  and  did  not  inib 
heirs  of  his  body,  meantime  make  any  alteration  of  the  former  eftate,  but  tLi 
tecs  to  prcfcrve^  ^^®  ^^^  clearly  held  to  be  a  revocation  of  the  wilU 
^e,  ihis  is  a  re-  Mr.  Freeman  took  a  fee  differently  qualified,  conveyed  cT:- 
Yocation  of  the  ferently,  difpofable  differently,  and  cannot  be  faid  to  be'only  h 
a  particular  purpofe,  and  therefore  I  am  of  opinion  the  recoTcrrtf 
C  75^]      a  revocation  of  the  ^nll. 

The  cafe  of  Tickner  verfus  Tidner^  comes  very  near  thep^ 
fent,  it  was  not  merely  to  effeftuate  a  partition,  but  for  zvivda 
purpofe,  and  therefore  Lord  Chief  Juftice  Leehcld^  it  amouicJl 
to  a  revocation  5  and  I  am,  for  the  fame  reafon,  of  opirticn,  tk 
recovery  here  is  alfo  a  revocation. 

(O  rideBmrkei  v.  Znich^  I  Cba.  Ref.  (2)  Sf^arrow  v.   Horde ofth,  fi'^i^ 

42.  />3^  804.  804.  Ainaid.  v.  Atnald^  1  Br^.  cia.!^^ 

401. 
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Pitt  vsrfus  Snoivdfn,  Jamuiry  lOj  175  2.  C  f- ->« 

OR  D  Hitrdwiii'e  t'Aid  In  this  ciufc,  that  receivers  appoint-  Ar^c-iv-iap- 
-^  cd  by  this  court  h.xw  a  power,  whore  they  fee  it  uecetr^ry,  ^^'^^  *'-  '"'* 

j-n      '      r  1  I  ir/^^i-  r'     couri  has  «  p.vr- 

ailtraiii  for  rent,  and  need  not  apply  Tint  to  this  court  for  a  cnu  diurai;.  tur 
rticular  order  for  llun  purp'-r': ;  ;ri.l  that  iie  had  often  wonder-  "'*'»  -".d  need 
at  their  doing  it,  as  it  ji.wc  r!:j  tc'..i;it  an  opportunity  of  con-  pjrHcuiIr  Td*- 
ying  Iiis  goods  otFthc  prcmiu.-*  in  the  mean  time,  tortJjc  court  /or  hu  puMofc, 
ver  makes  an  inv.n'diatc  order  for  a  diilrefs,  but  allow  on  fuch  ""''-^^  'wi^bca 
p!icatiO'is  a  future  d.iy  for  v.  rci.ant  to  pay  (i ).  Itg-l  right  to  the 

If  there  (hould  be  any  iIou'dc  who  !i^  I  a  legal  ri^;ht  to  the  rent,  «nt. 
2n  the  receiver,  as  he  niuib  dlftuiin  in  the  name  of  the  perfon 
!io  has  that  right,  would  very  properly  make  an  application  to 
e  court  for  an  order* 


(l)  FiJf  Griffith  V  Cicf^fh,  2  /',;/:  40 x.      fryfiM  V.  LordNezi:horov^h,  ibU,  85. 

irjfci  V,  H^t^hes^  3  i>/<^.  Cha,  Kep.  o"^,  y  /^9    )        y^ 

Amn.  Dec-nihcr  \Zy  ^752.  Cafe  2^. — 

\  Motion  was  made  for  an  injunclion  to  flay  \\\z  building  AbiUinthlt 
■\  of  ahoufc  to  inoculate  for  the  fmall  pox  in  CMl  Baih  "^^^^^^^^^^^^ 

\€ldSm  to  luch  only  as 

For  the  motion  the  following  cafes  were  cited,  2  RolL  Abr.  ^^  nuifiacca  at 
J9,  140.  Hawx.  Fl.  Cro.kok  \.  p.  199.  ca.  qS^Jecin  II.  I  Lut.  jp^rs  of  mankind 
59.  thcugh  reafon- 

Lord  Chancellor,  "^^;  ^""'  ^'»! 

riM  ....  ,  ri         1  •  ft.  not  create  a  nui- 

ihe  application  is  to  be  conndercd  ni  two  bght^ :  Ctnce. 

Firft,  Whether  the  thing  complained  of  be  a  nuifancc  ? 
Secondly,  If  a   nuifancc,  whether  of  a  publick  or  a  private 
turc  ? 

Now  it  IS  not  fettled,  that  a  houfc  for  the  reception  of  inocu-    [  75^  1 
:eJ  patients  is  a  nuifance.  y^     y^j^'tfi- 

Upon  an  indi£lment  of  that  kind,  there  hath  been  lately  an  *  -  ^f'^^'^      *^ 
quitt.J  after  a  trial  at  Rye  m  the  county  of  .S/^/Tw,  y^    .^;y^f^ 

The  notion  of  a  private  nuifance  is,  where  itafrefts  only  par-^X  ^^-       ^^^  J?X 
ular  perfons,  as  in  (lopping  up  ancient  lights,  J5"f.  (i).  ^\y^'*'**  "^ 

It  then  becomes  a  public  nuifance  when  it  atlecls  many  per- 
ns, though  it  may  likcwifc  at  the  fame  time  be  of  a  private  11.:- 
rc  too,  as  in  the  cafe  of  a  hole  in  the  King's  higluvay,  i^c. 
The  prefent  nuifance,  if  any,  is  a  public  one. 
For  it  is  not  confined  to  the  particular  property  of  the  p?.!in- 
:Ti,  becaufe  it  is  in  the  nature  of  terror  to  dillufc  itielf  in  a  very 
ccenfive  manner. 

(i)  Vide  T0e  Ettft  India  Company  v.  Vincent, ants  2  vol.  S3. 

Xx2  But 
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But  bills  to  reftrain  nuifances  muft  extend  to  fuch  only  at  ue 
nuifanccs  at  bw. 
■  •  And  the  ftr.rs  of  mankind,  tliougli  thcjr  may  be  reafonable  oneS| 

U'ill  not  crc?.re  a  nuifancc. 
^  Had  it  been  a  nuifancc,  the  proper  metbod   of  procredisg 

would  have  been  by  information,  in  the  name  of  the  Attomej 
I  General. 

Upon  the  circumftances  of  this  cafe,  I  am  of  opinion,  I 
{hould  not  be  juriificd  in  granting  the  injun£lion  which  is  now 
prayed,  and  therefore  muft  dtny  die  motion  (i). 

(l)  TT'f  AttQrnf\  GiJitral  V.  The  Fitundllng  Hafpita!^  4  Bro.  Cta.  Rep.  1 65. 

Cafe  289/''^*'''  ^         ^'"'^  \Qx{\x^  CoUofi^  Rtruary  5,  1753. 

^^^    ^'  C-  »^  V"^-  T    O  R  D  fLinlwIrke  having  taken  time  to  confider  of  the  esit, 

y^^'ly    ^^^*  ^**'  ^^  '  I  J  this  day  delivered  his  opinion. 

/At^^  C.  tenant  for  99       fhe  plaintiff's  father  was  tenant  for  90  years,  if  he  fliould  ib 

/"  X  ■       years*  ifhcfo  ,  ,.  .  ,  .  1  -        n  ^  .  a 

'^r-H^-t^  jjjpj  lire,  with-  *0"g  "ve,  Without  impcachmcnt  01  waiie,  except  voluntary  waite, 

/fT;^    ®»»t  impeach-     remainikr  to  truflcis  to  prefervc  contingent  remainders,  rsmain- 

««pt'tdiun«ry  ^^^  ^°  '"^  ^^^^  ^"^  ^^^^"^  ^""^  *"  ^^^^  "^^^»  remainder  to  Sir  7«** 

remainder  to        Cotton  \\\  fcC. 

truftecsiapre- 

ferve,  &c.  remainder  to  his  fii  1^1  CV.  Tons  in  tall  male »•  remain  Jer  to  Sir  J.  C.  in  fet* 

C.befort  a  fon  ''"'^^  tenant  for  99  years,  and  Sir  John  Cotton^  before  a  fan 
b«r«,  and  Sir  J.  was  bcm  of  tile  former,  pgree  by  articles,  (which  recite  that  tfcc 
C.  agreed  to  cut  plaintiff's  fjtlicr  was  feifcd  of  a:i  cflntefcr  life^  and  was  indebted 
on^he efUt"  and  ^7  mortgage,  ^j.)  that  thc  phiintiff's  father  fhould  cut  down 
that  Sir  J.  C.  thc  timber  upon  tlie  eftate,  and  iliat  Sir  Jakn  Czttsn  fhould  n« 
(hould  not  take    j^j.^  advaiita  'e  of  its  beinir  walle,  and  that  the  money  ariCnj?  froo 

■dvjin tape  ot  Its      .     «        1  1  1       ^1-    •  i     1  1  1^  '  ** 

being  waile,  and   it  tllOUld  DC  divided  DCtWCCn  them. 

the  nieiiey  arif- 

ing  from  it  to  be  divided  between  them. 

Tiirber  cut  to  Timber  was  cut  down  to  the  amount  of  two  thoufand  pound!| 
the  amount  of  ^^  anpcareil  by  ihe  defendant  Sir  John  Cotton's  anfwcr  5  the  plain- 
born  ten  years  tiil  was  aftcrwards  born  on  the  20th  of  May^  1704,  ten  years  at- 
alter  attained  2  r,  tcr  the  articles  wcrc  executed,  has  Cnce  atcainedhis  age  of  tww- 
I^cTy^Vfheefl  ^I'^^^^y  ^"^  fuffcred  a  recovery  of  the  eftatc  to  himfelf  and  hii 
uce  to  him  frit*     iieirs. 

tnd  his  heirs, 

Thefonintitlcd  ^^^  general  queftion  is,  whether  thc  plaintiff  is  intltled  to  fi- 
to  recover  fati:-  tlsfac^ion  for  fo  miicli  as  Sir  J^hn  Cotton  received  out  of  thcin- 
iaftij^n  r\>r  fo      Jicrir.incc  of  the  efl.Ue  bv  falc  of  thc  timber  before  the  plaintiff 

lilUCh  VJiU/  of  .^  ,  r'11/-  111  n.l 

hisinhcrir.incr."  camc  in  f//i\  and  conlcqucntly  before  he  had  any  eftatc  \n  we 

theiat.-Sir^.C.  l:iiu]^  ;ind   while  thc   remainder  to  him  veiled  in   contingency. 

thc'igrtnje'^^^^^^  It  is  ailii/'titd  to  bc  a  new  queftion,  and  the  plaintiff  can  ha« 

and  hiivxtcutora  no  remedy  at  law  •,  but  if  intitled  to  any,  it  mull  be  in  equity. 

aJ.nittiii^  alH  ta, 

iLooL    \\\\\  inur^'ft  nt  4/,  ffr  cent,  tubs  c»  npurrj  fiom  the  fiUn;{of  (Jia  bill  dirededto  bepaiJW 

thcfUiiiiif)  die  iwi)«f  C\  by  uic  cxec.ituisu*  ^ii  y,  (/. 

I  ScvotI 


in  Ac  Time  of  Lord  Chancellor  Hakdwicke.  75^ 

Several  matters -^rc  to  be  confidered.  Caetk  ▼. 

I  will  mention  fomc  that  are  in  their  nature  plain,  and  others  ' 

that  are  more  doubtful.  ^fiP^t^^^^^* ^^f^ 

The  cutting  tlie  timber  was  a  wrong  aft :  Sit  Johi  Cotton  had^      z/i^,^  \^ 
no  prcfent  right :  the  inheritance  was  in  him,  but  iubjecl  to  open,        ^     ^    c?   a 
on  the  father  of  tlie  plaintiff  having  ifluc  a  fon  :  the  plaintiff's  fa-^-u-^^  <r.  ^fy 
ther  might  hayc  brought   trefspals,  and  ought  to  have  done  it, 
upon  account  of  the  privity  between  him  and  the  remainder-man 
of  the  inheritance :  the  articles  were  between  perfons  that  had 
not  power  to  do  it :  there  were  feveral  falfc  recitals  in  I  he  arti- 
cles, as  that  the    plaintiff's  father  had  a   freehold  eftatc,  ^r. 
There  cannot  be  a  ftronger  proof  of  collufion  :  both  join  to  in- 
jure the  remainder-man  if  the  event  of  his  coming///  ejfs  happen- 
ed before  the  deflruftion  of  the  timber  was  completed. 

This  cafe  will  depend  intirely  on  the  nature  of  the  eftatc 
iicre  was  in  the  trultees,  and  the  confequence  refuliing  from 
it. 

The  four   principal  things  for  the  confideration  of  the  court     f  yj^  ] 
ire, 

Firft^  The  intent  and  ufe  of  creating  limitations  to  truftees  to 
fupport  contin^rent  remainders. 

Setondly^  What  eftatc  fucli  truftees  take  at  law,  and  what 
a£lions  they  can  maintain  at  law  ? 

Thirdly^  What  is  the  nature  of  fuch  a  truft  in  equity,  and 
what  remedy  they  have  here  ? 

Fourthly  J  How  they  are  chargeable  for  a  breach  of  truft,  and 
how  other  perfons  may  be  afferted  by  it  ? 

Firfti  Inferting  trultees  to  fupport  contingent  remainders  took  Cbudle'ij^b't  znA 
its  rife   from  two   prrc at  cafes,  Chudlhh'^,  i    Cc,  120.  a.  and  ^''^•^'•>  "iVj 
Archers^  1  Lo.   66.    a»  though   not  brought  in  ule  till  alter  the  infrni  ;£:ruftcct 

Ofurpation.  topnT-Tvecon- 

The  dcfeft  that  called  for  a  remedy  was,  the  want  of  a  vcftcd  J^";^^""'  ''"'•''*^- 
eflate  in  feoffees  to  ufes:  in  ilhud!eigh'sQ^(cy  the  judges  run  into  ^y.     .    ^  e 
refined  and  fpeculatlvc  reafoning;  one  thing   the    majority  of  yeftrd  f ftafc  in 
them  went  on  was,  that  fuch  a  right  in    the  feoirvrts  to  fup-  ti-ofl"ce»  w  ufcs 
port  the  contingent  ufes  would  introduce  a   perpc:uity,  if  it  was  t^Vt  ciHcd *lor  a 
not  capable  of  being  barred :  the  la.v  was  not  tlu'n  fc-.tilcd,  but  rcmeay. 
afterwards  mArcker's  cafe,  (which  is  placed  firfi:  in  Cdw's  Rtforts^ 
though  fubfequent)  this  point  was  atijufted;  and  alfo  i?i   the  ar- 
gument of  PoUt'Tcfin  it  was  fully  ftated  and  allowed  in  the  cafe  of 
Hales  and  RiJIey. 

Secondly^  It  was  formerly  a  queftion,  whether  truftocs  took  any  SetHcd  in  C^f/- 
eftate  at  all,  except  only  a  ri-^!it  of  entry    in  cafe  of  forfeiture  ;  »;.'>/$ cafe,  th»t 
but  this  was  foon  fettled  in  rJy.Imelef^  cafc,  2  Co.  50.  .7.  A  h-.ife  ^ftl'?i^tted 
to  i/.  for    life,  r^mainJcr    to  li,  during  the   life  of  ^.  is  a  good  til  ihenwhc- 
remainder.   41   Ed,  ?.  Fltz,  title  Wajle  53.     Duucomhe  vcrfus  tiicrthcyhai 
Duncomhe^  3  Lev,  457,     If  it  is  fo  after  an  eftatc  for  life,  it  is  Ji^h"of  cntr>  in 
much  ftronger  after  an  eftate  for  years,  as  was  rightly   argued  cafe  oi' a  ibr- 
bf  Lord  Chief  Juftice  Lee  in   the  cafe  of  ^mllh  and  ParkkurJ!,  ^"'*»"- 
tJias  Dzrvier  vcrfus  Fot-tejcue^  14  Geo.  2.  tn  B.  iJ.  (i).     If  tlicrc 

(1)  ^Vf  135,  S.  C. 
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Oaith  v.    is  a  clifTtifin  they  muft  brinjj  the  aflifc,  they  have  an  intered  inik 

Button.       timber,  but  not  to   cut    it   clown  ;  ytt  they  could  not  fuc  at 

law,  tlic  owner  of  the  iuheritante  only  could  fue ;  and  the  fta- 

tuie  of  Gtoiicejttry  6  JLii,  i.  ctm  5.  gives  die  writ  of  wafte  to  the 

fame  perfons. 

Thirdlyy  It  is  right  to  conftrue  it  in  the  moft  liberal  manner : 

vorils  and  mines  arc  part  of  the  inheritance,  and  the  ddtruclion    | 

of  ilic  forn-cr,  and  exhaufting  the  latter,  might  take  awjy  il« 

bcft  part  ©r  the  inheritance.     The  queftion  is,  what  remedy  the 

[  754  ]     truftces  may  purfue  in  this  court  ?  The  prcfcnt  truftees  arc  rot 

only  enabled  to  make    entries,  ^c,  as  is  ufual,  but  to  do  ell  arl 

every  other  lawful  a^  and  acls^  and  they  may  lake  all  remedies  in 

L'.v  and  equity. 

The  tniftcts  j  ^^   ^y^^^  j|^g .  niight  hjYC  had  an  injundlion  to  ftav  wade 

anijundion  to  beiorc  the  contingent  rcmamder-man  camc  m  ej/e\  vide  Daydl 

iby  wafVcbcioie  vfrfus  6A//w/i/;<y/,  Eq.  Ciy',  Abr,  400.     Tlic   book^  goftiUfur- 

l!?LT>;''^'^'i  thcr:  A  bill  may  be  brouglit  in  bchJf  of  an  infant  in  irnire  fi 
rcmiinJer    man  J  o  ,         ,  ,        ■'. 

cum:/.:j^.        mere  to   (lay   waite.  2  yirn.  711.      ine  trullees    m   this  caic 

mi^ht  have  done    it  :  fuppofc   they  had,  and  an  irjunflicn  had 

been  grrinttd,  and  afterwards  the  limber  had  been  felled,  it  had 

been  a  contempt  of  the  court.  On  what  terms  fliould  the  pnrtics 

oiTciuling  have  bLwndifthjrgcd  r  Tins  court  would  not  have  fined 

tliem,  but  ihey  could   have  cleared  the   contempt  only  on  the 

,         terms  of  making  faiisfadlion,  and  that  might  have  been  by  p^y- 

ing  the  value  of  tlic  timber.    To  whom  (loulJitLave  becnpai^ir 

Not  to  the  tenant  for  years,  he   could  h.avc  iio  riglit ;  nor  XQtht 

renvJe  rcmarfulcr-Tnnfr^  but  it  fliould  ha\e   been  laid  up  for  the 

contingent    ufcs ;  for  without   direcling   this,  complete  juliice 

couUl  not  have  been  uone. 

Wvf?o  r-fcnt'       i''^^iythh^  Notwithftn  uling  what  is  faid   \\\  PoUexfcn  25c.  the 

remi   ..vTsmay    Dukc  o:  Ncff/k's  cufe  .it  ihc  end,  that   truftces   lor  prciVrving 

beg. :  .  «.t"  4      contlni'cni  rcmairulera  are  not  punifliablc  in  equity  fhoi.  .'.i  they 

ab!raciioftruu,  j.^^.^].  ,\  ^.'^^  trufts,  vtt    ilint  oblerration  was  not  attciiacd  toby 

abkiWii.  Lova  dianvtilor  ti.ijijuri  in  the  Caie  01  i;)vveruis  (yecrgCy  ct.'r. 

60c.   AJhL'tfWiis  ^Urm  1709,  aiKt    \\\   the  cafe  of  P-V^s^  vtrlu! 

P'i^g:t  in  tlic  icirne  term,  ;r.ul  allu  in  the  c^fe  cf  Ahw/ell  \ai\is 

A'LvifJl^  1  P.  li'?}is.   oic.  it  Wiii  held  tliey  might  be  guiitj  of  a 

breach  of  trull ;  and  it  wns  Afo  fttilid  that  a  voluntary  grantee 

under  the  truRLC,  iiU/.out  noluc^  v\ouid  be  liable  to  iLc  iruils. 

Suppcfe    the  truitcc?  in  this   cafe  Lad  confcnted  to  ihe  feiiing 

anil  the  file  of  the  timber,  and   hnd  covenanted  not  to  bring  a 

bill  r^r  '.in  injunclion  tt)  fl.  y  wallc,  they  would  have  been  Jijblf. 

'i])w   \vi.r(*s  or  LoiJ  A'  f.^  (who  was  not  difpoled  to  extcpd  the 

power  of  this  court;   ii.  ihe  cafe  of  ALuiji-ll  ven'us  AlafjUl^  itc 

remnrkr.blc  :  **  Shculd  i!ic   coiiit    'vhe  faid;    hold   it  no  breach 

•*  of  tiLilt,  or   pafs   ir   by  with  impunuy,  it  would   be  making 

*'  proe-amauon,  il..it  t'he  ti  ultees  in  all  the  great  fettlements  in 

"  EngLi.-ui    were    at    lilxr^y  to    deflroy   what    they    had    bun 

r  :  "  intrufKd  cnly  to  preferve."  But  in  this  cafe  the  irulUeshavc 

ijot  ailcil ;  that  will  e:;cufe  them,  if  they  had  not  notice, 

la 
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In  all  alienations  by  iruftces  thtr  alienee  is  not  afFcded  by  the  Oa^tm  v. 
jS  of  the  tmftee,  but  by  noiico  of  tJie  truit.  All  the  parties  jin^iJ^l^^\, 
ficrt  claim  unJer  tht:  will  of  ,  and  it   is  recited  in  noiafitcked  by 

;he  articles.     It  would  be  Hranp;e  to  fay  the  plaintiiF's  father  and  ^^''^  -'^  ^f  f"* 

>•         e^    J  ry   ..  ill  1  i-     i   ♦       -^     i  ,-.  i         i    •     •  truiif.-,  but  bv 

>ir  Jcf^n  Csttcn  would  have  occn   IiaoiO  ir  tne  trultces  had  join-  n./.ivc  or  ihc 
:d,  and  yet  are  not  fo  novv.     iSr.ppofe  tlie  trudees  had  joined  t^urt. 
n  the  falc  of  the  cdate  to  a  purchaf.T  with  notice  of  the  truft,     (   755   J 
md   mines  had   been    opened    and    cxhaufted,  and  afterwards 
i  fon  had    been    born,   according  to  the  cafe  of  Miiujlll  verfus 
'Manfell^    this    court   would  have    decreed   a  reconveyance   of 
he   eftate,   and    their  decree    would  not  have    been   complete 
R'ithout  giving  a  fatisfaftion  for  what  had  been  taken  away. 

There  have  been  feveral  obj  eft  ions  raifed. 

i\rVy7,  That  the    interpofiiion  of  the  truftecs  to  prefervc  con-  The  firft  owner 
Ingent  remainders  will  not  alter  the  legal  ri^^ht  of  the  tenant  for  a'lcVlhan  hal^ 
ife,    and    the   remainder-man  of  the  inhcriLince ;  but  it  is  de-  timber  blown 
nonftiablc  it   was   defigned  to  abridge  the  Icgnl  rights  of  the  fr"-i"muVbr^ 
:enant  for  life  to  dtilroy,  ^c.  by  forfeiture,  and  the  leg.il  right«  come  thr  pu>-' 
>f  the  latter  to  accept  by  furrendcr.     It  is  true  the  firli  owner  of  pr-y  of  <omc- 
:he   inheritance    in  ejfc  fliall  have   timber   blown   down,  Lewis  ^^^^^^' 
Bowles  cafe,  1 1  Co*  79.  ^.  '^nAAIcyn  8  !•  an  eitate  in  contingency 
.s  no  cftatc,  and  the  trees  muft  become  the  property  of  fomebody, 
tud  therefore  the  firft  rcmain'^.er-man  of  the  inheritance  in  being 
takes  them : — but  in  the  prcfent  cafe  there  is  contrivance  and  col- 
lufion  contrary  to  conlcience. 


ary  to  and  beyond  1 
:rmination  coinclJc^s  with  rclbliitions  vX  law.  1;""'''''^  ^*  V'*^* 

There  is  a  diiiindtion  at  law  Ijctween  cltates  that    go  over,  or'tncUw. 
'hich  arife  by  operation  of  law,  and  by  Hmitation  of  the  pr.rty, 
ic  former  may  i;o  back  and  open,  the  latter  not. 

An  aclion  of  trover  lies  by  tiie  remainder-man   for  the  trees.  Tenant  for  life, 
*  there  be  tenant  for  life,  rcmiiindcr  for  life,  remainder  in  fee:  r''"^''»<i".  for 

-       ^.  -  •  \      -       ^  \       r  II'       '"*'»  remainder 

tenant  for  hie  commits  walLe  m  trees,  and  altcrv.arcls  he  m  \nt\r,  if  tenant 
•maindcr  for  hie  dies,  the  remainder-man  in  fee  may  bring  ac-  "^^  ^ '«  coinmits 
on  of  wafte.  P.:^./s  cafe,  5  Cc.  76.  ^.  The  common  law  has  .^f  3,^^^^.;' 
(tended  a  remedy  in  e.\fe  ot  walle,  v/lnch  may  be  by  a  ptrfon  rrm/moernian 
here -the  ellate  was  out  of  him  by  wrong,  and  afterwards  re-  ^orn'^-fivs,  rc- 
;ftcd  m  him.     Cb.  LiU.  3^0.  a.  ^^^  ^^,.  ^^.^^ 

aaion  of  wail:  '2:. 

A  biQiop  after  reftltution  of  tcmporaltics  has  a  fee  ;  the  free-  if  tenant  for 
old  when  he  dies  is  in  the  king.     If  tenant  for  life,  by  demife  o/jbi'ifo'^'' '"'''" 
f  the  bifliop's  predeceflbr,  commits  wafte  during   the  vacancy,  decciiu^,commVt 

u       r       IT      ^  ^.  ^  wafte  .iuiing:hc 

vacancy,    the     rucceflbr   ihall  have  an  aclion  tor  i:. 

f  l)  rale  Bewick  v.  Wbiifehh  3  ^-  ^"      ^^P'  1^' 
66.  I  Bro.  Cha.  Rf/>,  196.    3  Bro.  Cha.         (2)  ;  /Vir  Fatrant  V.  Ltvely  ante  72J. 
Itp.  38L  MilJmay  v.  MiUmay^  4  Bio.  Oja. 
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I  ^'^*T»  T.     (hg  fucceflcT  fhall  have  an  zStion  for  it.     G.  it/f-  '1x6.  o.  Frft 
Nia/.  Brev»  1 12.     And  this  a£lion  is  not  given  him  by  ikfta- 
tute  of  Maribrzdge.      2  InJ}.  151,  152.      39  ^.  3.  15. 5-2/6. 
-^^r.  824.     P/.  3,  4,  5, 6,  7.     If  it  was,  he  miglit  fac  forwsftc 
done  in   the  time  of  his  predeceiTor,  which  he  cannot  do;  be 
this  remedy  is  by  the  policy  of  the  law.     . 
1,75^  J  .         This  court  will  go  further  than  the  common  law  can,  as  b  the 
JrancanlfoJIic-  ^^^^  ^^  ^^  intermediate  cftate  for  life  there  is  no  remedy  at  lav 
tion  to  ft  y  w^ts  for  waftc.     M^-   ^54.      I  Rol*   Abr.  3*' 7,      I  Vern,  23  ifr/?- 
of  tre:i  r>r         ^^^  ^^^     ^  Shs^uer   CO.     But  this  court  will  gtant  injundiofi 
or"i3  nen:,  or  ^nr  r  it*  r 

h:\  •  ging  to  a      to  (tay  walte  of  trees  tor  ornament,  or  belongmg  to  a  nunuoo* 

jnaniisA  h-^uf*.     houfc. 

A  firft  tenant  In  Ahraholl  and  fl/j^^  Lord  Njtilrgbam  cites  a  cafe  that  wcH 

/r!ve'tl*a  ftra>*  d    "^"^^  further,  and    prefcrvcd   the  contingent  intcrett  oi  the  is- 

wbo  was  wich-    hcritancc :  the  fir  ft  tenant  for  life  gave  leave  to  the  fecond,  vi» 

out  impea  h-     was  fo  without  impeachment  of  waftc,  to  cut   timber,  andia 

rut"ll'^rfbu!'*  t^^e  injunaion  was  granted.     The  cafe  of  FUmming  and  AcK- 

the  court  grant-  (l)f)p  oi  CarHJle  went  on  the  fame  ground,  becaufe  he  ouphtwX 

eHaninjundton,  jq  j^j  wafte  by  anticipation,  and  before  the  eftate  to  which  tie 

to  do  wiil::  be-     privilege  was    annexed  came    into  poiTcffion.     Robinfm  ^eA& 

forctheofti.e,  o  Lytt^n^  Decemher  12,  1744(0.  went  much  further. 

St.?annr«d       ^*^  third  .bjulhfi.     Suppofc  a  bill  might  have  been  broujib 

cai.icintopoflcf-  by  the  truftees  to  ftay  wafte,  yet  it  does  not  follow  that  this  W 

©<>■•  is  now  proper  for  an  account.     The  general  run  of  cafes  aie  cf 

injun^ion,  becaufe  that  is  the  moft  immediate  relief;  but  ittka 

not  follow  this  method  is  not  proper,  and  only  one  cafe  citd  a 

fupport  that    reafoning.     Jffus    Coihge    verfus  Blcem^  ^«fifff 

19,   1749,     vide  ante  J  p*   262.)     This  point  was  not  abfoiutelf 

determined  in  that  cafe :  1  was  of  opinion   the   college  i^^^ 

bring  trover,  and  therefore  it  widely  differs  from  this  cafe  what 

no  remedy  can  be  at  law. 

ObjeElion  the  fourths  If  fuch  bill  may  be  brought,  yet  no  ti^ 
cree  could  be  for  the  value  of  the  timber,  or  that  thcEonej 
(hould  be  laid  out  for  the  benefit  of  the  contingent  remaiodf/si 
and  in  fupport  of  this,  Whilfeld  verfus  Bewet^  2  P.  U  tns.  240. 
was  relied  upon  \  but  the  difference  between  that  and  die  ptdos 
cafe,  is  the  collufion  and  contrivance  in  this. 

ObjeSfjon  the  ffth.  The  great  length  of  time.  Eut'thcic  is » 
ftatute  of  limitations  in  the  way,  nor  arc  there  any  laches  10  be 
imputed  to  the  plaintiff.  • 

The  bill  was  brought  within  three  years  after  the  plaiata 
was  of  age :  the  inconvenience  is  not  greater  than  in  a£iion  at 
law  by  a  remainder-man  in  fee  after  the  death  of  the  anccnwf' 
diate  tenant  for  life:  the  plaintiff  here  agrees  to  accept  fornttch 
for  faiisfaftion  as  the  defendant  confeflcs  in  his  anfwerroh^* 
received,  fo  tha»  there  is  no  difficulty  in  direfting  the  account. 
Wh«r«tfceufe         ObjeBiGHtheJtxth.     Oi>  tie  recovery   fuffercd  by  the  plaint, 
\ltl\^rlTioZ  the  rcverfion  if  difcontinucd   by  it  5  and    Lord  Coke  fays,  af«  ' 
to  the  recov.ror  wafte  i{»  done  regard  is  to  be  had  to  the  ftatc  of  the  inhciiuo^ 

^d  his  beir^,   it 

tfoe?  not  cirea:e  a  new  eftate,  but  he  Is  in  of  the  ancient  ufe. 

(I)   Ante   ZOJ,  S.C,  ^ 


CASES  Aijdalte, 
;^-n2.   And  this  idwiiaT 

the  rime  of  hu  prcdrrir,  lia :; 

art  wiii  <»o  funhcr  tbo  tkao.- 
infemiciliarc  clbic  liir  lii  fer' 

I  ihyier  59.  h\  l'w  cci  n:: 
c  o/trce*  for  oroimcn-^  dt^";: 

j/7nd  BS  Lord  S-ttirihiiti: 
rr,  and  prffcnred  rkc  auR-i- 
he  fir  J  tenant  tor  life  pre  'mt:' 
ttf  impcacfcflKnt  of  wdf, » t^  ^ 
fiwas panted.  Thtdtdl^ 
^f  went  on  (he  lanic  fMte- 
»j  anncipation,  and  t^f^rr  ^  cr' 

annexed  came  iiKOpii&' 
rcr  r2,  F  744(f).  went  ciKflisTJ^ 
rJ/;^.    Suppofea  billEij^-^' 

tolbf  uartc,  jretittoK^^^^- 
Wanaccoart.  Fhcfw?^;''^,^; 
:aofr  that  is  cbe  moll  iflifl»B«-- 
mcriodiinotpiioper.affll*^^' 
■afoning.   ;/^  ^^^ '^^ 

,..//,;.  26:.)  Tftisp^^^: 

harcafcrl^eftT'^^J'* 
j  therefore  h  vide);  (iifi^stc^- 

raflaw.  ;.. 

,;^^  /ffuchtillffli?'^'"^:. 
r  tic  vJacoftktiflite/; 
r  for  the  benefit  of  thcc^^:. 

bucrne  difference  lKt*««'» 
,oandcontri«nce>flr  ., 

5  in  the  iraj,  nor  arc  tto^ 

„a,i  in  Zee  '^'f '*^„f* 

deftndaritconf*"  ., 
,is  no  dificdtyH. a, 
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vhSch  muft  continue  the  fame  at  the  time  of  the  a£lion  Ivought. 
Co,  fAtt.  3^(^.  a.  That  certainly  is  law:  but  the  ufeon  the  reco- 
very is  declared  to  the  plaintifFand  his  hsirs;  and  in  Lord  Det-^ 
'Wi'r.i water* s  cafe,  6  Geo.  !•  this  was  held  to  be  the  ancient  ufc 
agreeable  to  Abbot  and  Burton^  2  Sa/k.  590.  and  fo  was  Alarflr^ 
ind  Strahatiy  Hilary  16  Geo.  2  v  i ).  in  the  court  of  King's  J3ench^ 
and  afterwards  afTirmtdin  the  Houfe  of  Lords. 

Ohjecl'vjn  the fcventh.  That  fomethin^  new  arifes  in  the  flnrc 
ot  the  caufe,  as  it  now  (lands,  by  the  revival  on  the  death  of  Sir 
John  Cotton  fince  the  arfjumcnt  ac  bar.  If  an  aclxon  ofwaftc 
would  lie  for  the  plaintilf  againll  Sir  John  Cotton^  yet  that  tHe 
remedy  is  gone  by  the  death  of  Sir  John  Cottotty  and  confcquently 
an  adion  of  trover  will  not  lie  againit  the  executor  of  the  perfoii 
that  converted.  Of  this  I  give  no  opinion.  Trover  may  be 
brought  by  an  executor;  and  it  it:ems  ftranj^c  and  contrary  to 
jufticethat  thofc  a»li^ions  fliould  not  lie  againlt  executors  as  well  an  Viecutor  & 
as  for  them:  but  be  that  as  it  will,  yet  the  pliiintifl'rs  intitled  to  ^e  V^'^y^^ 
relief  in  this  court  in  many  cafi^s  where  at  law  the  action  inoritzir  t!^"^^^r'toii»*^' 
aim  pcrfma^  and  parties  may  have  remedy  here  afterwards.  He- 
fore  the  fourth  and  fifth  of  IVilliam  and  Afary^  r,  24. /<7.  i  :l* 
there  was  no  remedy  at  law  againtl  an  executor  cf  an  exetut/^r, 
yet  equity  gave  it,  and  it  was  laid  down  as  a  rule  by  Lord  A^/- 
tinghnmy  and  he  faid  the  common  law  would  come  to  it  in  tiii'Kf^ 
His  prcdiSion  proved  true,  for  it  was  determined  fo  at  lav/  two 
years  before  the  ftatutc.  Eaton  College  verfus  Bi-auckavipy  1  CA* 
Ct/I  1 21.  2  Mod.  293. 

To  go  further :  In  all  cafes  of  fraud  the  remedy  docs  not 
die  with  the  perfon,  but  the  fame  relief  Iball  be  had  r.gAin(t 
his  executor.     Collufioa  in  this  court  is  the  fame  as  fr;iud. 


brought  .i.-auiU 


VI  ie. 


'Tn  all  cjfes  of 
-t'raud  the  rem©, 
<iy  doc  J  not  dim 
'^ith  thcpcrion, 

rc«ei   Cull  be  had  againi^    hi, 


This  general  argument  nh  inconvenienii  was  u fed  on  both  fides, 
which  is  of  weight,  efpecially  in  a  new  cafe.  On  the  part  of  the 
defendant  it  was  faid,  by  this  means  timber  would  be  locked  up, 
and  give  occaGon  for  queftions  to  fpring  up  after  a  great  lengtti 
of  time.  Thefe  are  much  Icfs  tlvan  the  inconveniences  on  the 
other  fide,  if  contingent  remainder- man  can  have  no  remedy  ia 
this  cafe.  The  law  allows  of  as  many  tenanfs  for  life  as  are  in 
being  at  the  fame  time;  moil  .family  eflatcs  are  in  fettlemciu, 
and  frequently  the  firfl  owner  of  the  inheritance  in  being  ii»  a  re- 
mote remainder-man.  The  remainder-man  in  fee  might  collude 
with  the  full  taker,  and  though  there  arc  ever  fo  many  concin, 
gent  remainders  intervenin;i,  tiiey  mipjht  <lcftroy  the  woods  ard 
cxhauft  the  mines,  and  when'  a  fon  is  born,  he  will  have  no- 
thing left  to  fupport  the  family.  There  bcin^  truflccs  will  net 
alter  the  cafe,  if  they  have  not  notice  of  ir.  Artifices  to  fup* 
port  ncccflitous  and  extravagant  tenants  for  lifr!  Jncrcafc  daily  : 

(1)   2  Stra^   I J 79.  I  intf,  6i.  4  Bio,  P.  C.  486.  5  T^m  Re/>.  |o 


iiib  cxecuuv. 


^rgum«rnt*-tf^ 
^^'convenitnti   ait 
««I>^'jybct  wcjghl 
i>ut  uiorc  parti-' 
culaily  iaaad 


i 


•*  court  for  fo  much  value  of  his  inheritance,  ai>  th( 
•*  tcftator  exhaufted  and  received  by  virtue  or  c; 
**  nrticles  ciittrrcd  into  between  him  and  the  pLiiniiil 
*'  v.ho  w.ii  tenant  only  for  the  term  of  99  ycart,  i: 
*'  h)n:r  Hvc ;  and  ordered  that  the  m-after  to  v.hL^m  1 
•' ihould  compute  intcreft  on  the  fuai  of  1000/. 
•'  the  anfwcr  ot  Sir  jO/:/i  Hynde  Cotton^  dcecafcd,  t 
•*  received  by  lilm  from  the  time  of  filing  the  pLintil 
•*  the  rate  of  4/,  per  atit^  per  unnum^  and  tax  the 
**  coils  5  and  that  what  fliall  he  fo  found  due  to  the 
•*  the  I  ceo/,  intercll  and  colU  be  confidcvcd  as  a  dem: 
"  ecniracl  on  the  cftate  of  Sir  "John  Hyide  Ccttzn^  di 
*'  be  anfv.cred  aiid  paid  to  tlie  piaintifl'  by  the  dct 
•*  executors,  lliey  having,  admitted  aflets*  of  their 
**  "Jjhn  Hyulc  Czilon  by  their  ;mfwcr  to  the  bill  of  r« 

(i)   Rf^'  Lib,  A.  1752.  fol.  240. 


Cafe  290. 


Worft'Icy  verfus  Johrtfcnj  November  19,    17 


r.  .t.  fcifcd  in 
tee  ot*  1  inds  dc- 
wifed  the  fjmc  to 
lis  wifeftr  /i/>, 
and  afier  hrrde- 
C4Mfe  to  R.  B. 
and  the  ht'iTh  of 
hij  body,  and  for 
want  of  fiich  if- 
fue  to  be  ibid 
and  divided  a- 


T 


'HO MAS  Serjeant  beinj^  feifed  i:i  fee  of  lands 
in  the  county    of  Norihavfipfor:^  of  90'/.   a  year, 
fame  to  his  wife  for  her  life,  and  after  her  dcceafc, 
m.an  Ralph  Bucknelly  and  to  the  heirs  of  his  body,  r 
of  fueh    ilfue,  to   be  fold    and    divided    -.{mongll 
according    to  the  ftatute  for    diftribution  of  inleft, 
where    no    will  is  made ;    and  by    tlie  faid  will 
houfcs  in  Fcfla'-Line  to  his  wife,  her  heirs  and  aflii^r 
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ts,  Dorzthy  Haok^    and   Caffandra    Hi^ginboticm^  both    fince   Wo«m:iit  v^ 

J,  who  were  fillers  of  Henry  Serjeant^  the  father  of  the  tcfta-      J°«»"»- 

and  his  next  of  kii). 

^a!ph  Buchru'ily  before  Mrs.  Scrj:Ufni*%  fecond  mirriagc,  died       f  ncn  1 

lOut  ifluc  in   1727,  and  fhc  bting  aiivifed,  that  hcri'clf,  and     „^  . 

teflator's  next  of  kin,  thereupon  became  intitled  to  the  in-  ^'<^*^*^'^  '*^- 

itance  in  fee  in  the  cftate  of  Crirhy  in  fiich  fljares  as  thejr       '"^        ''—'' 

lid  have  been  intitkd  to  his  perfon-.l  elKitc,  in  cafe  he  had 

I  inteftate,  by  virtue  of  the  llaiutc  of  diltrit)Lii;f.  ;s,  and   tlir.t 

intereft  in  the   inheritance,  and  ihe  money  to  arife  from  the 

of  the  faid  premifles,  was  fo  vcftcd  in  her,  that  (lie  might 

lofc  of  it  byxtced  or  vi  ill, 

lefore  her'Tecond   marriage,  the   wife,  with  confent  of  Mr. 

'iVir//,  conveyed   thefe  lands,  amon;;fl:  other  tlnngs,  to  tiuf- 

',  their   cxccntors    and  adminirtrators,  for  99  years,  dcfcr- 

lable  upon  the  death  of  SuftWfuih  Lydiardy  late  Serjsa?it^  for 

ufes  ilierc:n  mentioned,  and  rcfcivcd  a  power  to  herfclf  of 

lofing  of  this  eilate  by  will, 

Vfterwards,  recitin^jj  her  firH  hufband's  will,  nnd  his  devife  of 

faid  ellates,  and  that  Ihc   was  intitltd  10  dil'pofe  of  a  fliarc 

t  .fliould  arife  by  fale  thereof,  (he  gave  all  her  right  and  title 

reunto,  and  all  her  fliaic  arifmg  by  fale  thcriof,  to  the  plain- 

,  his  heirs,  executors,  adminillrators  ;;nd  alHgns,  for  ever, 

I  died  in  January  175c. 

The  repiefentativcs  of  Dorothy  Hook  and   Cnjfnndra  ///r;^.v/- 

?w,  tlie  tcftator's  aunts,  claim  the  whole  money  arifing  troin 

fale  o{  Criil-y  in  exclulion  of  the  plaintifr",  inl;l!ing  ilie  wife  of 

teftator  ^h.nuis  Ser/tnut  v/ns  not  inlitled,   bc:i:|;   no  rciatiwr, 

lin  the  words  of  the  teftatorV.  will,  or  hib  intention,  nor  a  rc- 

m  within  the  ihuuie  of  diftribution. 

Ir.   Clarke^  for  the  leflator's    next  of  kin,  circd  the  cafe  of         . 

ns  vcr(\xs  Barky  { I  ),  February  3,  17J.7-8,  there  the  words  cf  rcfiau'JVt  his 

will  were,  **  1  give   the  relidue  of  my  perfonal  eftate  totvuf-  pcrfoiul  eftite 

PS,  to  place  out  at  intereft,  and  toncrmii:  nw  wife  to  reetive  «o^»""i*c",  wh» 

.  .  r  r      ^        , .  r  1     i-        1      '  1  i-       I      •        "^  ^  permit 

le  produce  tiieretu  10 r  her  lue  ;  and  alter  iicr  deceale,  1  give  hUvri/L-ton?- 

to  fuch  of  my  rehuioiis  as  would  have  been  inlitled  under  the  ccive ihe  produce 

atot;:of  dillnbutions,  in  cafe  1  had   died   inteilaic,  in  ludi  f^'*'"./'*\*"'* 

lares  as  the    hiw  tnrecls  :   Lord  rianliuiLke  was  oj  opinion^  that  dcccaie,  ^giv8 

V  tv'tje  in  that  cafe  ivas  net  to  be  conjid.  red  as  a  rclatkny  and  her  "^<> ^^^^  ©^  "f 

tprefentJtive  not  intitled  /i  any  of  the  hujhand*s  rtjJue  asjlandin^  w.>uid  hive  beat 

t  her  place  J*  intjiled  under 

tJic    ft4:u:e    cf 
diftrlbutions  in  cafe  I  had  died  Inteftate  :  :ts  ii'tfe  ret  tohecsrfider^d  at€reta:hu 


Jr.  Wilbraham^  of  the  fame  fide,  argued,  that,  in  conftruc- 
i  of  law,  a  wife  is  not  properly  a  relation  to  a  hufband,  for  that 
"d  means  next  of  blood,  which  a  wife  is  not,  but  is  nearer 
a  next  of  kin,  and   ftand  in  the  fame  light  as  a  king  and 


(Oi/v:  84.  s.  c. 

fubjcct, 
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WoRtcLiT  ▼.  fubje^},  or  fubjc£k  and  king,  guardian  and  ward,  or  wardaal 

A  wife  or  hufband,  in  law,  are  but  one  perfon,  and  cited  1 
cafe  out  of  I  Vern.  to  (hew  that  where  a  devifc  was  tohoflnnd 
and  wife,  and  a  third  perfon,  it  was  held  a  jointenancy  in  m(»> 
ties,  and  the  hu(band  and  wife  to  take  onljr  a  moiety,  as  bosf 
but  one ;  he  alfo  cited  2  Mod.  20,  (^  2i. 

LoRfi  Chancellor, 

Do  you  mean  that  the  will  intended  relations  at  the  detcnnin 
tion  of  the  eftate  tail,  for  I  think  it  will  in  a  great  meaforc  de 
pend  upon  this. 

Mr.  Wilbraham  faid,  that  the  teflator  did  certainly  mean  io 
and  that  he  never  had  his  wife  in  view,  but  intended  if  this  it 
mote  contingency  did  happen,  thofe  who  were  the  next  reladoa 
fliould  take,  and  who  were  fuch  when'the  event  took  place,  isn 
not  relations  at  the  time  of  his  death,  and  therefore  the  reprt 
fentativc  of  the  wife  is  not  intitled  to  any  (hare  in  the  efUte  tob 
fold. 

Mr.  Ce,vf,  likcwife  of  counfel  for  the  defendant,  faid,  thatii 
the  civil  law,  the  wife  was  not  confidered  as  a  relation  to  the  ha 
bnnd  in  the  fame  light  with  the  next  of  kin,  becaufe  &e  is  calb 
njinis^  they  c^tifarigu'viei. 

Mr.  Attorney  General  for  the  plaintiff  faid,  there  was  now 
cafion  to  enter  into  a  nice  difcuffiou  how  far  the  wife  is  aitb 
tion  to  a  huifband,  for  the  plain  meaning  of  tlie  words  hsxt^t 
that  it  (liould  be  left  to  the  law  to  determine  it,  and  that  fad 
perfons  (hall  take  under  the  v/ord  relatlzns^  as  the  ftatute  tli& 
iribution  would  give  it  to,  in  cafe  he  died  inteftate  ;  and  can  th 
counfel  for  the  defendants  deny  that  tlie  (tatute  gives  the  wilci 
lliare  in  an  inteftatc's  efiate  ? 

Lord  Chakcello^, 

The  cafe  of  DavU  verfus  Bailey  comes  fo  near  the  prefent,tb 
it  is  neceffary  I  fliould  look  into  it,  and  therefore  let  this  taA 
(land  over  till  TuefJay  feven-night,  and  in  the  mean  time  de£n 
to  have  a  copy  of  that  decree. 
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Lord  Chancellor, 

TH  E  bill  is  brought  by  the  plaintlflF,  as  executor  ofSufieM 
Lydyardy  again  ft  the  defendants,  who  arc  the  next  of  1J« 
of  Thomas  Serjeant^  for  a  fale  of  his  real  eftate,  which  he  tbiW 
in  the  manner  as  has  been  already  ftated,  and  whit  he  «** 
claims  is  one  moiety  thereof  under  the  (latutc  of  diftribtttions,« 
the  reprefentative  of  Mr.  Serjeants  wife. 

This  queftion  depends  on  the  conftnidion  of  the  wiDari^l 
out  of  the  words,  and  the  intention  of  the  teftator. 

In  the  courfe  of  the  caufe  I  have  changed  nay  opinionj  ^^ 
at  firft  leant  in  favour  of  the  wife.  1 


in  the  Time  of  Lord  Chancellor   Hardwicks.  *jSi 

Tiat  is  the  fcnfc  to  be  put  on  the  word  relation  ?  In  the  will  Wont  let  t. 

ufcd  in  an  improper  manner  ;  it  fignificsy  in  grammar,  an     J******"**- 

afl  quality,  any  relation  that  nrifcs  in  fecial  life ;  but,  in 

ir  acceptation,  it  is  transferred  to  a  pcrfonal  fcnfc,  and  is  fo 

in  this  will,  as  if  he  had  faid  kindred^  which  is  the  word  in 

biute,  and  where  the  will  refers  to  the  ftatute,  it  muft  be 

1  as  the  (latutc  takes  it. 

riftly,  the  wife  is  no  relation  to  the  hulband ;  relation,  in 

onaries,  means  confangmnei  and  ^i^w,  but  by  the  ftatute  J*'*^*'"*  *"  ^*** 

;ans  kindred  by  blood  only.  cof^ungumn  aod 

a£inii  i  in  the 
ftitute^  kindred  by  blood  ouly* 

he  wife  IS  no  relation  by  blood,  nor  by  affinity :  See  Calvius  The  wife  «■ 
fo»,  title  Afitiitas  \  the  wife,  fays  he,  non  afmis  cjl^f^d  caufa  cfufils'£atiu 
tatis ;  ajpn'ts  ah  eodemjlipite,     Simner,  title  Cogfiath,  Paren^ 

the  wife  was  next  of  kin,  fhe  muft  exclude  all  the  reft. 

he  ftatute  of  21  Hen.  8.  c.  $>fec.  3.  intided  What  fees  ought  Theftitureof 

taken  for  probate  of  tejlaments^  fays,  "  in  cafe  :uiy  pcrfon   die  ^-S-^i'rtins"**- 
ty      -'     /         J-        "^/i     II  '    I     •    -n  ^  e^  1    e«  more  clcarijr 

teftate,  the  ordmary  Ihall  grant  adminiftration  of  the  goods  between  a  wif^ 
the  perfon  deceafed,  to  the  luidcw  of  the  fame  perfon  dc-  *n<i  ^e  n«t  ^ 
afed,  or  to  the  next  of  his  iiuj  diftinguiftiing  more  clearly  be-  jja'Jite^^diftri^ 
'ecn  them  than  the  ftatute  of  diftributions.  bucium. 

*his,  then,  is  the   fenfe  of  the  word    relation^  but  if  that    [  ^6z  ] 
Id  not  anfwer  the  apparent  intention,  it  muft  give  way  to 

think,  if  the  ftrift  fenfe  of  the  word  docs  not  take  in 
wrife,  it  falls  in  with  the  intention,  for  he  gives  his  wife 
rents  of  the  cftate  for  life,  and  then  to  his  nephew  in 

othing  can  be  more  improbable,  than  to  Imagine  he  had  in 
his  wife's  being  alive  at  the  determination  of  the  entail,  to 
\  in  the  diftrihution  of  the  money  at  that  time. 
lould  it  go  at  fifty  or  one  hundred  years  diftance,  ought  it  to 
\  the  rcmoteft  riiprefentative  of  his  wife,  even  in  this  cafe  to 
cprefentative  of  the  fecond  i!uft)and  of  the  wife  ? 

ippofe  he  had  ordered  a  divifion  ^^/w«w/  my  cwn  reLii'r.ns^  as  The  word  ay  re- 
!latute  direfts,  this  plainly  would  have  included  rclitions  in  ^ai)  rhe*^iamc '• 
d  only,  and  can  never  in  common  parlance  mean  his  wife ;  my  own  rcU- 
thc  words  my  relations  mean  the  fame  as  my  civ?:.  '•^•■^** 

he  cafe  of  Davis  verfus  Baily  is  in   point,  and   I  can  find 
difference,  for  there  the  devife  was,  "  to  fi:cli  of  my  ;*•- 
tious  as  would  have  been  intitlcd  by  the  ftatute  of  diliribu- 
3ns." 
lis  Lordfliip  difinifted  the  plaintifPs  bill  wi:!:out  cofts. 


i6z 
Cafe  291. 


S.C.  Amb.  19  T. 
The  qucfl'iAn 
w«  ,  whether 
the   perf  tul 
cilace  of  1  bm- 
therwh-^dieoin- 
trftjtc  Aill  fo 
wholly  to  h(8 
Vo'her,nrbe()i- 
^idcd  rn  aal  I  y  be- 
tween klm  aiid 
the  ^nndtAthrr. 
ZfOrd  Hatdvf'.ckt 
•f  opinion  K  be- 
longed intircly 
to  the  brothrr, 
and  that  the 
grand  tJtlicr  had 
xio  right  to  /hare 
In  tlie  dtftribu- 
lion  with  him. 
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nuned  :   fir  ft-.  In 

fi>avi^  .ind  ■•fcci- 
w.ircs  in  A'  rber- 
ry  vcrlus  t.b- 
ardt^  and  fuc- 
celJive  dctcrmi- 
LatiOCi  mAc 
theUw. 


CASES  Argued  and  D^temilned 

Evelyn  ycrdxs  Errlyn,  jfAuuary  14,  1754. 

IN  a  former  caufe  it  wns  decreed,  that  the  Mafter 
tr.kc  an  accouiit  of  the  pcrfjn:)!  cftatc  iM"  Char/a  E-rrkn 
to  the  hands  of  Sir  J\'hn  Evt/yn  his  executor,  an'i  :•  itth 
rcfidue  of  the  pcrfonsl  cHate  lliould  be  Jald  our  in  Siufh. 
nuities  in  the  name  of  the  accountant-general,  aiui  pL;ad 
credit  of  this  caufe,  ami  he  was  to  dcchvc  the  trufither; 
the  benefit  of  7:.v/;  Evelyn^  fon  of  Ck^riis  Iv*ily!\  fince  I 
cree,  liiltlu'et^  O'^  ihc  4th  of  Dffcemoer  I7«:2,  'rAnEvi[ 
a  batchelor  of  fourteen  years  of  age,  leavin;^  Charles  Fak, 
only  brother,  who  claims  as  next  of  Idn»  the  rciiduc  of  I 
fa'Jier's  perfonal  cfVate,  and  all  the  oihcr  pcrfonal  cftatc  c 
Evelyn  dcccafcd,  but  on  accou»:t  of  hs  infancy,  adminii 
of  the  goods,  tsff.  of  John  Eoilyn  was  granted  to  WiJlum. 
fi>r  the  benefit  of  CLirla  Evflyfu 

Sir  j:/:n  Evelyn^  the  grandfather  of  the  inteftatc, ; 
Charles  Evelyn ^  iii filling  he  was  in  equal  ui-grcc  of  kinc 
the  inteflatc  with  Charles  Elvclyn^  the  pvefcnt  bill  is  I 
atiainll  Sir  John  Evelyn^  to  account  f'.ir  i!ie  pcrfonal  cf 
Charles  Evjiyn  deceafed,  tlie  fathtr  01  rho  pi  jintiiF  Charhi 
and  that  the  f.ime  may  be  paid  to  the  plaintiff,  as  part  c 
Jivp'yn^  the  tcfti^.tor's  perfonr.l  cftatc,  and  that  the  farac 
thcr  wi.ii  aii  other  the  pcrfonal  eftatc  of  the  inteftarc, 
placed  out  \ii\-  liie  benefit  of  the  plaint ifl' 6^.7;/.  j  Evelyn, 
TJic  ilvfcnd.uit  Sir  jJ^n  EvHyn.  by  h.is  r.^ifwer,  i 
that  he  h&.vs^  ;;randfathci'  cd'  the  iineiiate,  is  in  c-qual  dc 
kindred  tu  liirn,  with  the  pl.ar.tiir  CL.irlts  E.r,',::^  aiiJ 
inritLd  with  iiim  to  a  diitributivv;  ihtuc  of  liic  tLft^itur's] 
cftatc. 

The  cajfe  was  Iicard  lafi:  M!.  \'.::!r,:,7s  term,  and  r.ftci 
deration   I .:'.\!  ChnriceiUt  j:av:  i'a-..gm('nt  to  day, 

Tl'r  ijiij&ion  is,  wlu ;!:'.-  t'ne  cftntc  ihall  go  wholly 
phv.nt".  i  ''10  brother,  01  i>L  liivided  between  him,  and 
fcn('a:K  '.lie  t^^raudfaihcr,  a.-,  being  equal,  that  is,  fjcoiic 
g;\     h\  *.V'Z  t  Ivil  I.i'v. 

T:  r  iitij  of  auui^iiioii  muft  be  tiK-  rule  of/ietcnuin 
thLU"  '■ '  ^  .. 

'I'liv  icl.  .  Lid  down  ■./i.er  the  ger'.T-^.l  cireclion  i:i  llie 
OTilv  ■' •  ■  :n«ry  fj-eeiiicaii'::;-*  of  pariieaiar  ctej.. 

'iiils  ;;i;,  (Lion  had  b.  .m  twice   tieicrniincd    1".  Wflivrj 
rer ;  firl*  i:.  I'v;  cafe  of  Pool  and  lI'Ljhaw^  th 
ndmothvr,  by  t!  ..  uaanimDUS 
^  aelibcrace^  that  t'ley  luard 
and    in   the  ealV  .S  K:fberr\ 
Matter  of  tlic  /.'  .7/,  z:\^  mi- 
the  forme:   lutiioritv:  andi 
the  I  iw. 
l>een  ftii!,  ne  .vitldt./.idin;:,  by  tl;?  counfcl 
grandlati*.*.  .-  ■.hat  th^ic  eiCternunaiioiis  are  erroiieous,  i 


f   ■■  ,'::   '^ 

/  ■'  ' 

of    \\.:     . 

hef^r     •: 
A.  /tVJ.f."  ■ 
haps  hi 
ceflivc  i'\ 
]V\t  it 


-,  agiinit,  liu 

•  deter;  lii  cd    ■ 
'■  ^UJi  by  the  '•: 
\  -en  fc,un'.:  d 
1  linaiioiis  ma  , 
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coual  deffree  by  the  civil  law ;  the  common  law  indeed     Itiiy^  ▼• 
a  diflPerence,  for  the  brother  is  in  the  firfl  degree,  and  the  * 

athcr  in  the  fccond  degree  ;  but  that  law  only  takes  place 
rinionial  cafes,  and  by  the  civil  IaW|  they  are  both  in  the 
degree. 

1  an;  of  opinion  that  the  <l»v  ifion  in  Pool  vcrfus  JVhj/baw  1% 
and  I  flmli  abide  by  it  till  1  fee  it  rcverfod. 
ive  fetn   notes  of  Lord  Cliicf  Baron  W'.rdy  and    Baron 
they  are  loofe  ones  in;.kcd,  but  it  appears  by  them  that 
:■  I.ane  was  heard. 

d  Chief  Raron  Dcd*s  note  is  (hort,  but   plainer  than  the     [  754  J 
• ;  it  is  fiiid  tlicrc,  Docior  Lane  argued,  that  this  cafe  was 
be  determined  by  the  rtalute,  but  by  the  civil  law  ;  and  yet 
II  held,  that  there  was  no  fuch  ufagc  fmce  the  ftatute,  and 
^id  the  grand  father's  bill. 

is  ac\  w.-is  83  years  ago,  and  made  on  purpofe  to  fettle 
's  cftatcs»  but  if  it  was  fv/  inUgra,  I  think  there  are  juft 
h  to  prefer  the  brother. 

r  words  of  the  llatute  mud  be  taken  together,  amongfl:  the 
tf  ki!i,  pro  fuo  aiique  jurc^  according  to  the  laws  in  fuch 
liid  if  by  fettled  determinations,  art  equality  or  preference 
:n  ;jive;i,  \.\\\X  r>  confirmed  by  this  (latute. 
to  r:u'  comcquence ;  Firft,  The  civil  law  is  no  part  of 
.V  (f  T:ir\'i2/hlj  any  further  than  it  has  been  received  here  ; 
is  V  itli  icgaiil  toperfonal  edate. 

■>:iriiy.  Ill  real  cftates  there  is  no  degree  between  brothers, 

I  in  !^c;;fris  413.  Coirtrtgiu-ioJ  and  Pace^  and  in  Blachborough 

D:r.:j,   i  P.  //'';;;/.  41.  the  court  relied  on  the  old  ufages 

s  alone  would  be  fu.licient  to  fupport  the  determination 
!c  verfus  irhifiaw^  that  it  anfwers  '-he  intention   of  the 

't  WIS  argued  from  the  civil  law,  that  there  is  a  ground  B.:farcf4/  r^-o- 
hcforc  the  Novclls,  the  father  took  all  the  child's  fortune,  ^^^ ^{^^^^^^^ 
other  none  at  ail;  the  grandfather  of  the  child,  if  there  di.id's  fjuurc, 
10  graTicliildrcn,  took  the  whole,  that  is  the  paternal  grandfa-  tut  moihcrnonc, 
beei..ife  the  child  was  in  pupillage  10  him,  if  there  was  no  ^f^i;^""^!^^^^^^ 
.  (2dc  6.  Lex  48  tsf  49.  ,,0  grjiKhii-' 

diriiytook.  the 
whole  •;//;!:.  thcpatern.I  ^iaiiJrai:ber. 

>  not  fiiul  that  it  is  anv  where  faid  the  K^vells  were  ever  Ti-'Novt/fsyiffrt 
ed  in  anypirt  or  the  Vvcllern    empire  j   no  country  »n  2^,.;.^}  j,j 
?  admits  tl«em  iniircly,  bur  -all  follow  fome  ufages  of  their  pa:i<f  I"«r<^, 
the  Novri/i   T)roh:\h]y    wcr.:   dcterniinarioiis  in   ilie    Pne-  bauiifolij^ 

,  .    }       J.,    .,;    .  ...  1-11  r    1  Ij'"''^  ufjiges  of 

courts,  which   J.,/;//;/.;/;    in   comniling   li;5    uody   oi    l.iw  jii-ro»vn 
:d. 

;W7fi8.  r.  2.  lets  in  thtf  i^roth-.r,  and  i-ilors  with  t!ie  fa-  Ti-.p  iiShiVj- 
nd  moth;:r,  -jxilndin;:  Uit  «'r.iii,!i".itiiv;r,  .:s  I-^  obtervvd  bv  V»^-2 »'««•»'» 
nnmcntai<7r;;,  and  it  would  be  aiV.uid  ro  ni.'.ke  that  JSovtll  u^n  Wii\\  Ct.c 

KcIuJing  the  grindrathcr,  fjr,  i»j  •r.cndinj  hi^h:r,  ic  would  a«:Ail  I'uJj  a  nuuijcr  ol'pcilki.ii» 
exclude  krtdi.ri  and  Uil:r«. 

admit 


^6 J  CASES  Argued  and  Determined 

EvKLrif  ▼.      a(?!r.Tt  tl:c  grandfather,  fcfr.  becaufe,  by  afcendinp  ftiil  liigKo 
Stalyn.      ^r^uld  :iilmit  a  greater  number  of  perfoiis,  almoll  to  Jicci 
Con  of  brothers  and  fiilers. 

Fimus^p.  6?4.  fays,  there  are  cafes  in  which  pcrforu  m 
fame  d.giec,  cr  r'rhi:ps  nearer,  may  take,  to  ihc  cxduCo; 
thofe  in  equal  I'tii^e. 

Tlii.s  pro!>;»IiIy  had  prevailed  in  the  Praional  court,  and  ad 
cd  i:::tc  miij^ht  hz  jus  pjtlus. 
..^^^  Arguments  of  inconvenience,  have  been  alluded  :o  in  co 

«rygrcji:Tocon-  of  julHce,  and  it  would  be  a  very  great  one  in  the  prtftnt  ( 
▼cn.^.iceto  car-  to  carry  the  noriions  of  c!iil  'rcn  to  a  grandfather  j  the  gran 
Si&to"'/*'  ^^^  '>y  ^^^c  courfe  of  nntur-j  h  old.  mull  be  fupp/!ed  tc  I 
grandfather,  £:r  b';en  provided  for,  and  may  very  probably  be  in  a  dying  i 
itwouldbecon- ^|j(if^,,  j^^^j  ,,q(  ^^  ^j^j  j^  .  ^[^0  rrimdchild,  on  the  cciirrjn 
tr.^ry  to  cht  very  .     .  .  .^  ^  .*•        .-       1  •  .       .    '. 

nature  of  prnvi-  ^"  i?itant,  and   a  proviiion  nt 'ji  nary  tor  ir.m  to  mamiain ; 

fiont  anions^  and  fet  h'm  out  in  the  work  ;  Ufi.iirs  fuoh  a  dcteun'ni 
children,  *»       wouid  be  coiUrarv  to  the  very  njturc  cf  provifions  amon::  > 

cvey  child  mav  .      '  *        .  <; 

properly  be  iaiJ  drcn,  as  cvcry  child  may  very  propt:rly  be  faid  to  have  zjpe. 

•^     *  I  would  not  be  underftood,  that  the  argument  of  incon^ 

cnce  alone  has  weight  enough  to  decide  the  queftion,  but 
a  reafon  at  Icaft  for  not  unfcttling  former  determinations  j 
If  I  was  to  vary  in  opinion,  it  would  tend  to  alter  diitribui 
ftiade  fince  1700,  and  dlfturb  the  peace  of  families. 

"  Therefore,  in  favour  of  the  plaintiff,  let  the  former  dc 
"  be  carricl  into  execution,  between  the  parties  to  this 
**  in  like  mr.r.r.er  as  it  ought  to  have  been  between  the  panl« 
**  the  orii^inal  caufe,  and  let  the  feveral  accounts  thereby  dii 
**  ed  be  taken,  be  carried  on  before  the  Matter  ;  and  a-?  t; 
**  much  as  ihali  i>c  coming  under  the  decree  for  tlie  fiiar 
**  *John  Ewly7i^  the  infant,  who  is  dead,  and  aifo  tlie  fur 
•*  of  all  other  the  pcrfonal  cllate,  of  Jdn  Ji-n/xn  the  ii.f 
•*  His  Lordfi'/ip  declared,  that  the  fame  belongs  wliolly  to 
"  plaintiff  CZv/r/Vj,  ^i^>  iur\'iving  brother,  and  ilic  deundam 
'*  Jg/:/i  Evtiyiy  tir?  j^raridfathcr,  lias  no  right  to  ihare  Jhe 
*'  tribution  wiih  him,  and  referred  if  to  the  Mailer,  10  taki 
**  account  of  the  perfonal  cilatc  of  Jdn  Evily?:^  the  infant 
"  etafed,  and  that  what  fliall  be  coming  for  the  clear  fu: 
*'  of  the  perfonal  cflate  of  jchn  Evclyt  the  infant,  he  direfte 
•*  be  applied  for  tlie  benelit  of  the  plaintiff  Charles  EvelytJ^  hi* 
'*  viving  hroilicr  and  placed  out  at  intercft  in  fecuiilics,  in 
"  manner  as  waj  diredlcd  concerning  the  Iharc  ox  the  iiifjn:: 
"  the  fcrjncr  ueciee  (i/* 

(1)  Re7.  Ill,  A.  1753.  fol.  94. 


^6^  CASES  Argued  and  Determined 

Mx  f^9       forenoon  till  after  one,  cxpcfling  the  jury  would  have  c«n 

sMifi»ft«       \i^s^  viewed  the  fame  in  that  time,  but  sifier  wiring  tonoi 

pofe,  he  went  to  Mr.  LucyS  houfe,  who  tr.Id  h!in  ihc  joiy 

viewed  the  roads,  but  gave  him  no  opportunity  ct  fpcztng  to 

jury. 

'fhc  petition  further  fct  forth,  that  ;ifter  being  iaformed 
writ  was  executed,  and  that  the  inquificion  taken  thereoc  v: 
favour  of  Mr.  Z.«ry,  the  petitioner  gave  notiiX  they  (hocW 
peal  againll  the  fame  at  the  next  q u:\rtf  r-fefilons,  whith  y 
held  at  Warwick  on  the  Tuefduy  fc  I  lowing,  and  the  pttirk 
did  after  the  writ  was  executed  apply  to  the  under  flieriii  fci : 
py  of  the  writ  and  inquifition,  that  they  might  be  cemia^ 
road  was  intended  to  be  inclofed,  and  what  was  intcnrifdr 
ufed  inftead  thereof,  that  they  might  be  able  fufficicntlf  ti 
ftru6i  their  counfel ;  but  he  declared  he  had  left  thera  widi 
Lucy ;  and  your  petitioner  did  then  apply  to  Mr.  Lucy  and 
attorney,  and  to  the  clerk  of  the  peace  for  the  fame,  buttj 
purpofe,  but  could  not  procure  a  copy  until]  the  moraiag 
appeal  was  tried  :  And  the  petition  further  fet  forth jjthar  tti 
the  jurors  who  took  the  inquifition  appeared  at  the  fcffioas, 
voted  as  juftices  on  behalf  of  Mr.  Lucy^  and  ordered  tbei 
and  inquifition  to  be  recordecl  \fcr  theft  reafins  and  fir  as  nsd 
Mr*  Lucy,  does  not  fir  out  any  nnv  roady  e*r  frhfe  one  yards/ bu 
tieu  of  the  roiid  in  tended  to  be  taken  aiuayy  the pctiticners  prayed  tU 
nvrit  and  inquifiiicn  taken  thereon  may  be  fet  aftde^  and  j  /wrc 
awarded^  and  in  the  mean  time  all  further  prcceiJings  on  the  jar  ^ 
cf^A  quod  damnum,  and  the  inquifition  already  iaken^  mayhift^ 
erfuch  other  relief  a\  mayfeem  meet. 

At  the  fame  time  a  petition  was  prefented  by  the  inkba! 
of  fever al  neighbouring  towns  where  the  road  intcndtii  w 
made  is,  ilating  the  fame  matters,  and  making  the  fajse< 
jeftions  as  in  Mr.  Fennor^s  petition,  and  praying  liktiriieJ 
writ  of  ad  quod  damnum  might  be  difcharged,  and  which  «■»' 
gued  by  counfel,  and  came  on  to  be  heard  with  Mr.  Fa 
petition. 

Mr.  IViihraham  for  the  petitioners. 
The  conftant  form  of  the  writ  ad  quod  damnum  is,  tlJl 
perfon  applying  (hould  carry  the   new  road  through  liis 
land. 

The  prefent  application  is  to  fet  the  writ  afide  for  Mr. 
not  doing  what  the  writ  requires,  and  likewife  upon  a  ft 
tion  of  furprize  in  takmg  the  inquifition  on  the  writ  of 
damnum* 

I  do  allow  that  no  notice  is  -abfolutely  required,  but 
t  768  ]     throughout  the  law,  in  every  office  cf  inquifition,  the  &i/ 
be  fatisfied,  or  fubjeft,  that  there  is  no  damage  to  eithtf^ 
that  it  ought  to  be  done  in  the  openeft  manner  imaginable. 
In  the  Year-books,  34  Ediu.  3.  it  is  laid  down  ibc 
fition  is  to  be  taken  in  good  towns' openly,  and  not 
fame  again  was  held  In  36  Edw.  3. 


f 


[  770  ] 

In  cafe  upon 
WTltl  of  sJ  fuod 
damnum f  thii 


01  me  new  roaa  oeing  nait  a  mue  aoout  was  laid  Detorc  toe  ]t 
ticesy  the  particular  damage  to  Mr.  Vennor  likcwife  was  in^ 
upon,  and  attempted  to  be  proved. 

But  fuppofing  the  juftices  have  dene  right  in  confinnbg  t 
inquifition,  yet  the  petitioners'  counfel  infift  that  the  new  it 
ought  to  go  through  the  foil  of  the  perfon  who  fues  it  out. 

Thefe  are  words  of  courfe  in  every  writ  of  this  kind,  aod  i 
ver  meant  to  be  ftri£lly  purfued. 

Sir  Oliver  Butlrr^s  cafe;wa8  a  furreptidous  execution  of  a  1 
of  inquifition  as  Co  a  market*  the  inquilition  there  was  cxeci 
the  day  after  the  writ  bore  date. 

The  only  cafe  in  equity  was  mentioned  by  your  Loni& 
which  was  in  1721,  before  Lord  King^  the  Esrl  of  ^ 
verfus  Archer i  there  the  writ  of  ad  quod  damnum  iffued  the  % 
of  A^t  the  jury  came  twenty  miles  from  the  place,  was  c 
cuted  the  day  after  the  tede  of  the  writ,  and  there  was  4  ^ 
ning  to  inclofe  before  the  quarter-feflions  at  Wlnche^,  fc 
juftices  out  of  thirteen  were  of  opinion  they  could  not  enter  1 
it,  the  appeal  not  being  at  the  next  quarter-fei&ons  after  the 
quifition. 

Lord  Chancblloe, 

Applications  of  this  nature  do  not  come  frequently  befoict 
court  \  but  when  they  do,  this  court,  as  an  <ffidna  hevium,  fii 
•worfS^^MT*'^  jwdg^  according  to  rules  of  law. 
r^ies «riiw.  'l^^c   pnly  proper  queftion  is,  whether  there  hzs  heat 

furprize  in  the  execution  of  this  writ  on  the  perfons  pctincas 
by  preventing  them  from  laying  evidence  before  the  jtfrj 
the  time  of  the  inquifition,  or  before  the  juftices  on  tbeii 
peal  -,  and  whether  Mr,  Fenttor  it  not  too  late  now  to  0^ 
up. 
ThcinconTenj-  *  The  inconvcnicnce  to  the  public  in  cafes  of  this  natures* 
«ncc  to  the  p«^-  to  be  tried  before  roe;  for  if  I  was  to  enter  into  it,  Iflwcii' 
fetting  up  my  jurifdidion  in  oppofition  to  a  jurifdifiwo  ^ 
propriated  by  z€t  of  parliament  to  the  quarter-^feffionsoolji 

I  am  of  opinion  therefore  I  can  take  no  further  uociff  * 
this  head  of  inconvenience,  than  as  it  may  be  auxiliary  to » 
furprize  fuggefted  by  the  petition. 

If  the  jury  had  manifeftly  done  contrary  to  the  genenlgi^ 
of  the  country,  it  might  have  afforded  a  ftrong  corroborauoj^ 
dcnce  of  furprize. 

The  writ  of  ad  quod  damntnn  was  tefted  the   ^T''*  *.^ 
f ember  \  notice  was  given  on  Monday  the  26th  to  attew 
Friday  the  30th.  , 

It  is  not  the  ihortnefs  of  the  time,  where  the  law  has  «< 
inS'tTonUex!  ''^"'^^  any  particular  time,  which  isAiIone  fufficicnt  cridaj 
ccuced  in  a  fiir  fufprize  ;  that  the  inquifition  is  taken  and  execucedin^^ 
wd  open  man.    open  manner  is  all  that  b  required.  . 

Then  it  conies  to  this,  whether  there  was  an  intcntioD* 
prize,  or  any  z(X\xa\  furprize  ? 

Neither  have  been  made  out  to  my  fatisfaidion.  _ 

Mr.  Lucy  fwears  he  dircdled  the  ftierifFto  fummon  i  ^ 
'  impartial  jury,  and  out  of  the. towns  in  the  neighbourhowt 


lie  in  thcfc  cafei 
JM>t  inquirable 
here,  being  a 
jurifdi^'ton  be- 
ionging  CO  the 
^luarter-fe/ioot 
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All  the  towns  but  one  from  which  the  jury  came,  were  con-       ^*  f^^ 
:iguous  to  the  road,  Vikkoi. 

This  was  Mr,  Luc^%  dirc£lion  :  and  the  undcr-flierifF  fwcars 
le  gave  orders  to  his  officers  to  fummon  the  gentlemen,  who  lived 
aeareft  the  road. 

They  appear  to  be  perfons  of  great  fortune  ;  5/r  Charles  Mor*     [  771  ] 
iatifit  the  knight  of  the  (hire  was  amongft  them :  it  is  not  at  alF 
probable    thefe    gentlemen  would  do  an    unpopular  thing  in 
turning  the  road,  which  is  a  circumftance  at  lead  to  {hew  fair- 
Qefs. 

The  claufe  in  the  z(k  of  parliament  to  be  fure  is  drawn  in  a 
rery  extraordinary  manner,  but  it  is  not  neceSary  to  obferve  up« 
m  that  in  the  prefent  cafe* 

One  general  anfwer  to  the  whole  in  regard  to  the  appeal  is, 
hat  Mr.  Vennor^  isfc.  did  a£lually  appeal  to  the  quarter-felSons, 
indthe  matter  was  fully  heard. 

The  place  is  within  four  miles  of  Wamuki  ;  tlie  quarter^fef- 
iofia  was  held  there,  and  the  trial  laded  four  hours. 

No  evidence  has  been  laid  before  me  that  there  was  any  ma- 
jsrial  witnefsy  who  could  not  be  had  then  from  the  (hortnefs  of 
iie  time* 

Though  the  appeal  by  the  a£t  of  parliament  is  dire£ied  to  be  Tka'  the  appeal 
It  the  next  quarter-feflions,  yet  it  is  in  the  power  of  the  ju  dices  it  dircaed  to  be 
»  adjourn  the  quarter-feflions  itfelf  to  another  day,  or  they  J^,^S^*,**^* 
niglit  have  adjourned  this  particular  matter  to  a  fubfequcnt  fef-  8^9  ir.  Vtht 

Eons*  jufticei  may  ad* 

Another  point  which  has  great  weight  with  me  is,  whether  the  f^JIinrfcffwMl 
appeal  to  the  quarter-feflions  is  not  waving  the  objetlion  of  fur- 
prize  with  refped  to  the  mal-execution  of  the  writ,  and  I  rather 
think  it  is  a  waver  of  it. 

In  the  cafe  before  Lord  Chancellor  King^  in  172 1,  the 
appeal  was  to  the  Eajler  quarter-feffions,  and  the  obje£iion  was, 
that  the  inclofure  was  before  Chriftmas  quarter-feflions,  and  there- 
fore it  was  difmifled  becaufe  it  was  not  the  next  immediate  quar« 
ter-feflions» 

It  has  been  truly  faid,  the  datute  has  put  the  judices  in  the 
tt>om  of  the  traverfe* 

Suppofe  before  the  a£l  of  parliament  the  petitioners  had  tra* 
rerfed  the  inquifition,  and  ifllie  had  been  taken  upon  it,  and  a 
'crdi£};  had  been  found  for  the  inquifition ; 

Could  the  petitioners  afterwards  have  applied  to  this  court  up- 
\n  a  fuggedion  of  furprize,  and  a  fraudulent  and  clandedine  exe- 
ration  of  the  writ  ?  certainly  they  could  not. 

It  has  been  faid  that,  in  order  to  comply  with  the  writ,  Mr* 
Lucy  mud  fet  out  a  way  in  his  own  ground  which  will  commu- 
nicate with  the  highway  ;  the /rriTfim// /I// fi/rm  for  tlie  benefit  of      L  77^  J 
he  country,  but  it  is  not  neceflary  the  whole  new  road  diould  go 
chrougk  his  own  foil. 

Here  Mr.  Lucy  has  bound  himfclf  and  his  heirs  to  keep  the  ^^^^  *  "^ 
road  in  repair,  which  is  more  than  is  abfolutely  neceflary ;  for  I  and  the  pariib 

can  be  at  no  fur* 
tker  cvpcnte  wi;h  re|ai4  tQ  the  old  one,  the  iahabitantc  9»|bt  to  rtpair  the  new  fof  Um  tutura 

Y  y  3     .  am 


upon  mc  wnoic,  as  mere  aocs  nor  appear  lo  i 
any  furprize  at  the  time  of  the  inquifirion^  and 
fully  laid  before  the  juflices  on  the  appeal,  I  oughi 
the  writ ;  therefore  the  petition  mult  be  difmiflec 


Cafe  20^.     Blower  vcrfus  Aforrefi,  Monday  April  i,  1754,  s 

Where  cofts  are  "1^  T  a  decree  in  this  caufe  cods  hnd  been  dec 
decreed  »  ^\\  £^  tjgj  out  of  a  rcal  eftatc  5  one  of  the  parties, 
wJeftAtet  tho*  led  to  receive  coils,  dies  before  they  had  been  tax( 

ene  ofthc^* 

who  wa-.  inii^lcd  to  t'ceWe  cjft£»  died  before  tbcy  were  taxed,  tb:y  do  not  imri*«mr 

hciritUwi**n»il«*i(0« 

It  was  inri{lcd  that,  as  to  this  pcrfoni  the  cod 
perfona. 

Lcrd  Chancel Icr  faid,  he  tliought  this  a  fevcrc 

a  diflIn£lion  might  be  taken  in  the  prcfent  cafe 

by  the  decree  made  a  lien  on  real  eftate^  and  i 

bar,  if  they  knew  any  authority  to  warrant  fuel 

iVIr.  Hojkhis  faid,  Your  Lordfliip  took  the  diftir 

0,-^-,rd-s  caufe,  and  Mr.  Z>\^W/ mentioned  tliut  tli 

RoIU  had  taken  the  fame  dillin£tion  in  a  cafe  of 

Hall  at  tlie  laft  fcal. 

Je'rreaTc'havt      "^^c  every  thipg  was  fettled  by  the  decree,  ar 

Uendo-c  and     thing  Icft  which  could  make  a  bill  of  revivor  nee 

undecrcd,  the    ^ad  bcc?i  any  thing  remaining  to  be  done,  the  r 

thedc;cMi\^7a°-  ^'*^  cicccafcd  party,  by  reviving  the  caufe,  wouU 

ty  by  reviving     titled  to  the  cofts  dccrccd,  even  if  they  had  not  I 
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as  a  wrong,  and  therefore  moriiur  cumperjona,     AH  thefc     J^*'*''"'  ^* 
have  been  determined  where  colls  are  decreed  perfonally,        o**«tts. 
mk  where  they  have  been  decreed  out  of  real  eftate. 
c  cafe  of  Johnfon  verfus  Leake  ( i ),  and  which  was  heard 
r  me  on  the  25th  of  Julyy  1752,  was  as  follows : 
There  was  a  decree  for  a  fum  againft  an  executor,  with 
:8  out  of  aflets ;  the  executor  pays  the  fum,  but  not  the 
s;  and  then  tlie  plaintiff  dies,  and  a  bill  is  brought  to  rc- 
:  for  colts.'* 

t  was  objedied,  that  a  bill  to  revive  for  colts  only  was  im- 
per,  and  that  the  payment  out  of  aflets  was  only  incident 
he  cofts  in  re(pe£l  to  the  fum  decreed." 

ordered  the  caufe  to  ftand  revived  ;  for  the  rule  not  to  re- 
J  for  cofts  only,  1  thought  a  hard  rule,  tlie  cofts  being. fre-  fum^^^a* 
ntly  more  than  tlie  debt ;  and  this  cafe  was  not  within  the  executor  with 
:,  for  it  was  not  a  decree  in  perfonam^  but  executory,  and  f^^^*.***'  ^^  f' 
be  paid  out   of  alTets;  and  if  the  executor  had  died,  the  cret  h  trrfinam] 
ntitF  might  have  revived  againft  the  rcprefentative  of  the  but  c»itutary  j 
ator,  and  might  have  purfued  tlie  afTets  into  whatever  hand  ^f  pfainUffmay 

f  came*  revive  againft 

the  rcprefenta- 
tive of  the  teftator,  and  purfue  the  afleu. 

link  this  is  a  very  reafonable  diftindion  ;  this  court  has  foU 
the  rule  of  law,  where  there  is  a  judgment,  cofts  are  af- 
led  and  taxed ;  but  if  no  judgment,  the  cofts  are  loft, 
executor  or  adminiftrator  could  not  have  a  writ  by  yWr-  The  writ  by 
:counts^  nor  an  heir  at  law,  for  that  writ  lay  only  between  journeys  ac- 
me parties  5  fo  that  at  law  all  cofts  are  perfonal  \  but  here,  b^"^^*/n"ihe"^' 
:  there  is  a  fund  to  anfwer  cofts,^and  which  is  made  liable,  fame  parUes, 
prefentative  by  reviving  will  be  intitled.  neither  m  cm^ 

:  the  mafter  tax  the  cofts  of  Bettjamin  Morrets  and  his  wife,  oJ^or  "no^hlir 
;ir  at  law  of  the  perfon  who  was  intitled  to  the  cofts  accord-  can  it  have  it. 
the  decree,  and  let  what  fhall  be  found  due  on  the  taxation 
d  out  of  the  money  which  arofe  out  of  the  fale  of  the  real 
,  and  now  lying  in  the  Bank  (2)* 

2  ;y  465.  S.  C,  (2)  Re^.  Lib.  A.  1753.  foU  369. 
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CASES  Argued  and  Determined 


Cafe  294.  December  12,    1 753  ;  and  April  2^ib  and  igtt,  1754. 

Smrrrt  Let'^ietiUier^  Efq\  and  Richard  Rogers^  Gent.  \  p.  .    .-. 
a:id  others y  by  criminal  Billf  —  J 

Afary  Tracy.  tJ^  Wife  of  Thomas  Tracy,  Ffy.  late^  Defendants. 
Mary  Dodwell,  and  others,  J  *^cicmo*uij. 

And 

Smart  LethitulJitT  and  Richard  Rogers,  Gents,  fur '^'^ 

viving   Executors  and  Tntftees  of  Sir  Wiliiam  >  PlaindSSf 
Dodweli,  by  fupputnental  Bill^         •  j 

Dodtuell  Tracy,  an  Infant,  by  Thomas  Tracy  Wis  Fa-  1  jj  fcndaa! 
ther  and  Guardian,  ■  3 

8.C.  .nte  7i«.  TpXTR  ACTS  from  the  will  of  Sir  JFiNiam  DodvellujiM 

793.*S^kJ^.  Xl^  "^'^^^^  ^'^^  P^^"^^  *"  ''"^  ^'^^^^  depended : 
sio!  '  *  Piifff  I  give  and  devife  all  my  manors,  lands,  CsTr.  in  the  coss- 
Lonl  HsrdwUh  ties  of  Gloucejler,  Middlefcx,  Buckingham,  Kent,  and  die  city  of 
cm^Ttbe  con<  London^  and  elfe where  in  his  Majefty's  dominions,  to  my  daugb- 
tingeacy  in  tiie  X&x  Alary  Dodwell,  during  her  natural  life,  and  from  and  afxf 
Tf  h'^'iuttTteT'i  ^^^  determination  of  that  cllatc,  to  fcveral  truftces  therein  nan* 
dying  w*irhout' '  cd,  aiul  thcir  hcirs,  during  the  life  of  my  (^lid  daughter,  in  traft 

.herein  after  limited, 


the  dcceafe  ofmyjA 
J  of  my  faid  dat/gh'/ft 
A'.  -  rcnr.jjndcr-  (awflluy  to  he  begot un  \  and  to  the  heirs  male  of  the  Uj 
^Tii'^Ii'ftrci^.!  of  fuel- firjifn,  h^'lMWy  to  be  begotten:  and  for  default  sffrnk 
•nd  ihat  the  fub-  ;//'?/<',  /*  thc  fecoful,  thtrdy  fourth,  ffth^  fxth,  and  every  other  fa 
f-pqucn:  iimiu-  qjt  -  fj-j  Jaufrhtcr,  lawfullv  to  be  bigottcn,  fevcrally  andfuc- 
N.  jfitr  attain-  cclhvcly  as  they  Ihall  be  111  priority  of  birth  and  fcmority  of  agci 
IMS  2  1,  and  to  ntidlh:  heirs  of  their  rrfpe6live  bodies  lawfully  to  be  begotten  fcveral- 
«'/not"1:Mtin-  b'  ^"^^  fuccc/rivelly  as  they  ihall  be  in  priority  of  birth  and  fcniori- 
gent  but  vcfted  t  v  t)t  uf^c  ',  av.d  for  'want  offuch  iffue,  to  the  daughter  or  daughters  of 
remainder..  ^y  f^j  J  daughter  Mary  Dod%vell,  feverally,  and  to  the  heirs  rfihai 
rtji^cJllvc  h'dieSy  lawfully  to  be  begotten. 

Then  comes  a  provifo  to  raife  portions  for»younger  childmi 
(hurgcd  u;vi!-4  the  real  eftatc  and  eftates  to  be  puichafed  wjthibc 
pciioiial  cllatc. 
r   ---  -j  hem,  I  s\o  Infrcby   give  and  devife  onto    the  faid    tru(le«» 

{5*1 .  and  ro  tl  (  furvivors  of  them,  all  my  mortgages,  ftoff, 
ai.nuities,  bciu's,  ready  money,  plate,  and  all  other  my  perfonal 
citau  that  1  i!;.ill  die  poiTellcd  of,  or  be  intitled  unto,  at  the 
time  of  my  dccc.ifc,  and  not  othcrwifc  difpofcd  of  by  this  ir.y 
Mill,  itjyon  truft.  after  p:iyment  of  tlcbts  and  legacies,  that  thcT 
Ihail  convert  the  faid  ft.)ck,  annuities,  and  other  perfonal  eftatf, 
Into  money,  and  lay  out  fuch  money  in  the  purchafe  of  lands 

2  «f 
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of  inheritance,  in  the  faid  county  of  Gtoueefler  or  fomc  other  ad-  tiTmtwt- 

jaceiit  county,  to  be  fettled  upon  my  faid  daughter  andherijfue^  in  «'»**^^act, 
fuch  manner  as  I  have  already  devifcd  my  faid  manors,  woods^       <i/^^^^^t^A^ 
wood-grounds^     tenements,    rents,    annuities,     and  heredita«      /^   ^ 

mcnts.  u^^f^r^y^ 

And  upon  this  further  trujt^  that  the  rents  and  profits  of  the  •^^  X?>-^*^ 
lands  fo  to  be  purch.ifed  (when  purchafed)  and  alfo  the  rents  cff  "^^^V^.^^ 

all  my  meffuagcs,  lands,  tenements  and  hereditaments,  (hall  be        " 

laid  out  by  my  truilees,  tic.  in  the  purchafe  of  other  lands  of  in-  ^^^tAj'  ^  y^L, 
heritance  in  the  fame  counties^  to  be  fettled  in  the  fame  manner,  ^^^^^^.-^i-^^f,  ^ 
and  to  the  fame  ufcs,  as  the  lands  fo  purchafed  with  my  faid  per-  .-^^^yf,  ^,  ^^ 
fonal  eftate  are  dire£led  to  be  fettled*  And  I  do  hereby  further  '  ^.^>^^/>- .  y/i^ 
will  and  dircft,  that  the  faid  truftees  (hall  from  time  to  time  re-  r  —  Tp 
ceive,  as  well  the  rents  and  profits  of  my  faid  manors,  meifuages,  y^^^^-"  ^'>>*^-* 
lands,  fe^r.  herein  before  by  me  devifed  to  my  faid  daughter  dur-  /^^i^^^^-  ^'' 
ing  her  minority,  as  alfo  the  tents  andpr^ts  of  the  lands  fopur^^  /^-^  •  - 

chafed  with  my  faidperfonaX  ejlate^  and  profits  of  my  faid  real  eflate^      yy^,^i^^^^^^ 
and  lay  out  the  fame  in  the  purchafe  of  other  lands  of  inheritance    '       ^^  ^^       ^ 
in  the  fame  county  or  counties,  to  be  conveyed  and  fettled  in  the      ^  n 
fame  manner,  as  the  lands  fo  dire£Ved  to  be  purchafed  by  and    /^<^'"^p^ 
with  my  faid  perfonai  eftate  (hall  be  fettled,  ^  xp^  ^  .  ^^ 

And  in   enfe  that  myftud  daughter  Jhall  depart  this  life  without    '  ^        ^ 

iffue  of  her  body  living  at  her  deceafe^  tlien  I  do  hereby  give  and  — 

devife  unto  the  faid  truftees,  and  their  heirs,  all  my  manors, 
mefitiages,  lands,  tenements,  woods,  wood-grounds,  rents,  an- 
nuities and  hereditaments  whatfoever^  until  my  cottfm  Sir  Henry 
Nelthofpe,  Baronet,  fon  of  my  niece  Dame  Elizabeth  Nelthorpe 
deceafcd,  by  Sir  Montague  Nelthorpe^   Baronet,    alfo  deceafed^ 

Jhall  attain  the  age  of  one  and  twetity  years  5  and  alfo  all  my  per- 
fonai eftate,  to  be  laid  out  in  the  purchafe  of  lands  as  afore- 
fatd,  upon  truft,  that  they  or  the  furvivor  of  them,  or  tlie  heirs 

•of  fuch  furvivor,  (hall  from  time  to  time  receive  the  rents  and 
profits  thereof  annually,  as  well  of  the  eftates  fo  to  be  purchafed, 
as  of  all  other  the  premifles  fo  as  aforefaid  devifed  to  them,  and 
lay  out  the  fame  in  the  purchafe  of  lands  of  inheri&mce  in  the 
faid  county  of  Gloueejler^  or  fome  other  adjacent  county,  and 
alfo  the  rents  and  profits  of  fuch  lands  fo  to  be  purchafed  by  the 
rents  and  profits  of  the  prcmiifes,  until  my  faid  couftn  Sir  Henry 
Nelthorpe  Jhall  attain  fuch  age  of  one  and  twenty  years  ;  then  I  will 
that  they  or  the  furvivor  of  them,  or  the  heirs  of  fuch  furvivor, 
fliall  convey  the  lands  fo  purchafed  to  the  fame  ufes  and  upon  the 
fame  trufts,  as  I  by  this  my  will  do  devife  ail  my  faid  manors, 

•  mefTuages,  lands,  tenements,  rents,  annuities,  hereditaments  r  ••./c  n 
and  premifles,  after  my  faid  coufin  Sir  Henry  Nelthorpe  fliall  ^  "  ^ 
have  attained  his  age  of  one  and  twenty  years  as  aforefaid. 

Item^  I  give  and  devife  all  my  manors^  meffunges^  &c.  unto  my 

faid  couftn  S/r  Henry  Nelthorpe,  after  he  Jhc.ll  have  attained  lis 
^S^  ^f  0^^  ^^^  twenty  years  {he  taking  upon  him  the  name  e/'Dotl- 
'wc\\)f?rand  during  the  term  of  his  natural  life^  without  imp«ach- 

-  inent  of  wafte ;  and  from  and  after  the  determination  of  that 
cftatcj  to  them  the  laid  truftees  a:id  their  licirj,  during  tlie  life 

of 
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LETiftivx,-  of  my  faid  coufln  Sir  Henrr  Nehh^rpe^  in  trTitl,  to  prrfervc  tnff 
TeacV.  contingent  remainders  herein  nfier  limiced  from  being  dcftroy-.J: 
and  from  and  after  his  dacafc  to  the  firji  and  er^ry  oi::^rJinin 
tail  mahy  and  fjr  df fault  ffnch  ijfuey  to  the  d.iu^'KHr  a\d  dau^b' 
iersofthe  fald  Sir  Henry  Nciihurpe,  and  th^  heirs  cfthrirlsdycyri 
bcdies  :  and  in  default  of  furh  ifi'ue,  or  in  cafe  my  faid  I'jvfn  Sir 
Jbi'w-nry  Nelthorpe^fl//  happen  to  die  befire  f.c  attains  hii  Jdld  &gt 
of  tiuenty^cne  years  and  ivithiut  ifftte^  tlicn  I  give  and  dn-tf  the  pmt 
tnanors  and  prnnijfes  tj  Smart  L^thii^ullier  be  thefaidSmmh:'' 
thieuWicr  tah'n^ upon  him  the  name  cfV) f.dwcW)  far  and  duringiht 
term  rf  his  natural  life^  nvithcut  impeachment  of  ivafle  :  and  frota 
and  after  ihe  determination  of  that  eftate,  to  the  faid  truftces 
and  their  heirs,  during  the  life  of  the  faid  Smart  LcthieuUier  in 
truft,  to  prefervc  the  contingent  remainders  herein  after  limited 
from  being  dcftroycd,  Isfc.  and  fr'^m  and  after  his  deceafe^  to  tht 
firfl  and  ether  funs  cf  the  faid  iSmart  Lethieullier  in  tail  male  \  eni 
for  default  offuch  ijjiiey  to  Charles  Lethieullier  [he  taking  itpcn  bn 
the  name  c/^Dodwell)  for  and  during  the  term  of  his  natural  lifct 
Hvith^ut  impeachment  of  ivafle  \  and  from  and  after  the  determina- 
tion of  that  eilate  to  the  faid  trutltcs»  during  :he  life  of  the  faid 
Charles  Lethieullier^  in  trull,  to  preftrve  contingent  remainden 
herein  after  limited  from  being  dcftroycd  ;  and  from  and  after  hit 
deceafe^  to  the  firfl  and  other  fins  of  the  faid  Charir.s  LcihicuHicr  « 
tail  male  \  aadfcr  dfault  offuch  ijfue^  then 

There  having  boen  fevcral  orders  in  the  caufc  oi  Lethieullier  and 
Tracy  in  relation  to  a  fettlcmcnt  to  be  made  of  the  eilatcs  pur- 
chafed  purfuant  to  the  will  of  Sir  IVilUam  Dcdivelly  and  the  de- 
cree mail  e  tlie  i)\\\  of  July  1728  for  carrying  the  trufts  thereof 
into  execution,  and  that  the  fettiement  fliould  be  made  with  the 
approbation  of  the  mnftcr,  he,  by  his  repoit  of  the  I2d  of  Jul^ 
1752,  certified,  that  he  had  fettled  the  conveyance  accordingly. 
The  plaintiffs  took  the  following  exception  to  the  maftcr'i  re- 
port ; 

"  For  that  he  ha:li,  between  the  linillativ>n  to  the  daugbtfrs 
**  of  the  faid  Alary  Tracy  and  the  heirs  of  thijr  rcfpective  bodies, 
•<  and  the  cllatcs  limited  to  the  faid  Snhjri  Lithici.llicr  and  to  the 
**  faid  Charles  Ltthitullier^  and  their  iflue  male  fucceffivcly,  in- 
*'  ferted  thcfe  wort:?  :  yind  in  cafe  the  f aid  Miiry  Tmcy  fball  de* 
•*  part  this  life  ivithut  ijfue  of  her  body  living  at  her  dtccafc ;  whcrc- 
£  777  ]  •^  a?,  accoiding  to  the  intent  and  meaning  of  the  faid  will  of 
**  Sir  li'iUiam  Docl*ive!I^  it  ought  to  be,  and  in  default  cf  fun 
^'ifuer 

Mr.  Tracy  Jthyu^  of  counfel  for  the  defendants  agninft  the 
exception  tak«.n  by  the  plaintiffs  in  the  fupplemcntal  bill  to  the 
Mallcr'o  report. 

The  queltion  upon  which  this  exception  will  depend  is  whct!:s?r 
the  remainder  to  the  Leithitulliers  is  a  contingent  or  a  veiled  re- 
mainder under  tlu!  will  of  Sir  If^illiam  Dodivell. 

iirfiy  Whet!.!  r  the  words  n)ake  a  contingent  remainder. 

The  teftarijr  could  not  poffd^ly  make  ufe  of  properer  words  for 
the  purpofc  of  creating  si  contingent  remainder  ;  and  in  order  to 

flicvr 
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Ihcw  this,  permit  mc  to  mention  two  rules  laid  down  by  Lord     1-ethieul- 
Ccke  to  determine  what  are  contingent  eftates.  t»act'. 

Thefrji\z  Lcvic's  cafe  10  Rep.  85.  a.  "That  where  itisdubious 
**  and  uncertain,  whether  the  ufe  or  cftate  limited  infutnro  ihall 
**  ever  veil  in  intcreft  or  not,  then  the  ufe  or  cftnte  is  in  coNth:- 
**  5^^'Vry  y  bccaufc  upon  a  future  contingent  it  may  either  veil  or 
**  never  veft,  as  the  con:ingent  (lull  happen." 

To  apply  this  to  the  prefcnt  cafe  : 

If  Mrs.  Trncy  dies  without  hnvifig  ijfite^  the  eftatc  limited  to  tlie 
LetkieulUers  infuturo  vcfts;  but  if  (he  dies  and  leaves  ijfue  living  at 
her  death,  the  eftate  to  the  Lethiculiiers  does  net  veft. 

Then  it  is  dubious  whether  the  cftate  limited  to  the Lethieulliers 
will  ever  veil  in  intcreft  or  not,  and  falls  cxadly  within  the  rule 
in  Lovii'^s  cafe. 

Thefecond  rule  isy  "  If  a  particular  eftate  upon  which  the 
••  remainder  depends  may  determine  before  the  remainder  may 
••  commence,  then  the  remainder  is  contingent."  Lord  Colke  3 
Hep^  p.  20.  Bornjfon's  qafe. 

So  here  the  eftate  for  Hfe  to  Mrs.  Tracy^  which  is  the  parti- 
cular eftate  whereon  the  remainder  to  the  Lethieullien  depends, 
may  determine  before  their  remainder  may  commence. 

For  Mrs.  Tracy  may  die,  which  determines  the  particular  ejtate^ 
and  yet  if  ftie  leaves  iflue  living  at  her  deceafe,  the  remainder 
to  the  Lethieullier  does  not  commence, 'becaufe  their  remain- 
der cannot  take  place  unlefs  ftic  dies  without  iftue ;  and  there- 
fore, according  to  the  rule  in  Borajlon^s  cafe,  it  is  a  contingent  rti^ 
maijidcr* 

Next  as  to  the  intention  of  the  teftator.  [  778  3 

There  is  nothing  upon  the  face  of  the  will,  to  \\^arrant  the 
conftru£lion  the  plaintift^s  would  put  upon  it. 

It  was  of  his  drawing;  the  words  he  ufes  are  nat  to  be  fup* 
pofed  the  work  of  chance,  but  of  delign  and  intention,  becaufc 
Sir  William  Dodwell  vjTis  of  the  profcfiion  of  the  law,  and  being 
concerned  chirfly  in  conveyancing,  he  muft  know  the  force  and 
legal  operation  of  thcfc  words. 

The  fituation  of  the  teftator  at  the  time  of  making  the  will  is 
material  \  he  was  very  wctux  feventy^  the  age  of  his  daughter  alfo, 
at  that  time,  flie  was  only  one  yrar  old,  his  fituation  like  wife  with 
refpefl  to  the  limitations,  are  proper  ingredients  in  the  confidcr- 
atzon  of  this  cafe. 

The  LethieuUicrs  were  not  at  all  related  to  him  in  confangui- 
nity,  very  remote  even  in  afliniry,  great  if  not  doubly  great  ne- 
phews to  Sir  Williom  DodnvdV^firJ]  ivift\ 

The  teftator  being  fo  old,  aiul  his  daughter  fo  young,  herrjt:fl: 
of  courfc  forefce  a  long  minority;  is  it  probable  therefore  he  iiuvjld 
extend  tlie  clmnec  of  the  LetLituUien  furcceding  to  his  c'ft;Ues  be- 
yond the  death  of  his  daughter  without  ilTiic  of  her  body  living  at 
Ixcr  deceafe  i 

Were  not  the  odds  very  great,  confidcring  how  extremely 
young  flie  was,  that  flie  did  not  live  to  hz  of  ii^rc  ;  and  can  ir  be 
iuppofcd  that  for   the  fake   of  fiich  dift.ini  rciations  or  hardly 

any 
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LiTfliivc*    siny  relations  at  all,  he  would  keep  fo  large  a  property  locked  up 

T  "cr!       ^^^  *^  8^^*^^  ^  length  of  time  ? 

Mrs.  Tr/jcy  being  an  infant  of  three  years  only  when  he  dici 
(he  might  not  probably  have  iiTue  in  1 8  or  ao  years  after  his  death; 
that  ifTue  might  live  20  years  more,  which  is  a  period  of  no  kii 
than  40  years,  and  yet  die  before  they  were  of  a  proper  age  u> 
bar  thefe  remainders,  and  tlie  ifTue  of  that  ifltie  in  tlie  fame  man- 
ner, and  fo  on  in  infitiitunt. 

This  would  have  been  creating  a  perpetuity,  which,  the  tcf- 
tator  knew,  is  what  the  law  will  by  no  means  endure;  ami 
therefore  it  is  natural  to  fuppofe  would  chufe  the  words  that  he 
has  here  made  ufe  of  (liould  convey  no  other  meaning  and  im- 
port than  what  is  contended  for  in  bch;«lf  of  the  defendants;  and 
that  I  am  right  in  infifting  thnt  the  remainder  to  the  Lttkieuliurs 
is  a  contingent  remainJer^  and  cannot  take  plac^,  unlels  Mrst 
Tracy^  the  daughter  of  the  tellator,  fliould  depart  tliis  life  vnth- 
out  ijfue  of  her  body  living  at  her  deceafe. 
[  779  J  For  from  die  obfervations  that  have  been  made  on  the  Ctnv 
tion  of  the  teftator  at  the  time  he  made  his  will,  the  age  of  his 
daughter,  and  the  very  remote  relation(hip  in  which  the  Za 
ihleullien  Rood  to  him  ;  this  appears  to  be  the  obvious  and  pro- 
per conftruclion «,  and  the  Mafter,  as  he  was  very  well  war- 
ranted to  do,  having  purfucd  the  very  words  of  the  will,  whkh 
correfpond  too  with  the  intention  of  the  teftator,  it  is  hum- 
bly infided  there  is  no  foundation  for  the  exception  uken  by  the 
plaintiffs  to  tlic  Mailer's  report,  and  that  it  ought  to  be  om- 
ruled. 

Lord  Chancellor  :  It  is  extremely  plain  to  me,  that  the  tcdator 
Sir  WiUtam  Dwiwell  intended  to  make  a  ilrift  intail ;  nothiaj 
(Iiews  it  more  iirongly  than  the  claufe  in  the  will,  which  obligsf 
the  remainder-man  to  take  the  name  of  DodivelL 

As  to  hi¥  real  eilates  he  was  feifed  of  at  the  time  of  making  hii 
will,  they  are  devifcd  as  legal  eilates,  and  no  trud  created  01 
them. 

Then  M'ltli    regard  to  the  other  branch   of  liis   eftate,  the 
pcTfonal  cftate  is  by  the  will  directed  to  be  laid  out  in  land  to  be 
conveyed    to  trullces.     To  what  ufes  ?  V/hy,  to  the  fame  23 
he  had  fettled  his  real  cftate  he  left  at  tlit  lime  of  his  death. 
Firjl  quejlion.      Whether    the  limitation    to  Sir  Henry  Nelthor(t 

is  contigf.nt   iv  crfe  Airs.  TracyyZ'rwA/  die  tvithci/t  ijfue  cfhft 

hdy  living  at  her  dcceaft\  or  if  he  attained  21,  that  it  ilioiildbe 

a  vcftcd  remainder  \ 
And  alfoy  Whether  the  remainder  to  die  Letkieulliers  are  likevL'e 

contingent  remainders  ? 

The  (\xi\  limitation  under  the  will  is  to  the  teftator's  daugh- 
ter for  life,  then  to  her  firft  fon  aud  the  heirs  male  if  his  boij 
only. 

This  is  a  mere  (lip  and  overfight,  becaufe  the  remainder  to 
the  other  fons  is  to  them  and  the  heirs  cf  their  i :dits  gcnci slW* 

Then  he  provides  portions  for  the  younger  children  of  his 
daughter  Alwy  Dodwtll,  now  Mrs,  Tracy,  and  tbcu  comes  the 

dcrifc 
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devife  to  the  trultees ;  then  a  power  to  them  to  receive  the  rents  Lstvi ivt*. 
and  profits,   l^c^  till  liis  daughter  (hould  attain  her  age  of  21        *■"■  ''• 
years,  ^'^^''^ 

And  then  follows  the  claufe  which  created  the  difEculty  : 

And  in  cafe  my  daughter  Jball  depart  this  life  luithout  ijfue  ofJier 
hodj  living  at  her  death  \ 

Then  he  gives  all    his  manors,  JjTr.   to   the  faid   truftees,     r  *,«o  1 
until  liis  coufin  Sir  Henry  NfUharpe  fhoijld  attain  his  age  of  2X     ^  ' 
years. 

This  is  a  remainder,  and  a  contingent  remainder,  and  tlie  ThedeyifetodiB 

devife  to  the  truftees  is  not,  as  was  contended,  an  abfolute  fee,  tnifteetitnotui 

but  a  determinable  fee,  in  cafe  Sir  Henry  Nrltlxirfi  (hould  die  be-  J^J^^'J*^'  ' 

fore  2 1  without  ifTue.  fee^incafe  Sir 

Then  follow  the  words   which  fl:e w  a  continuation   of  the  •''•  ^»  ^i«d  kc- 
power  in  the  trultees  of  receiving  the  rents  and  proiits  as  well  of  ^jj^,*'"^ 
the  cftnres  to  be  purchafed  as  of  all  other  tlie  premifles,  and  lay- 
ing out  the  fame  in  the  purchafc  of  other  lands  of  inheritance, 
CsTc.  the  very  fame  he  had  before  given  during  tlie  minority  of 
Mrs*  Tracy  his  daughter. 

Then  comes  a  fubftantive  independent  claufe. 

Item^  I  give  and  dtwfe  all  my  manor 5  ^  tnejfuagesj  &c.  to  my  faid 
coufin  Sir  Henry  Heliborpe^  after  he  (liall  attain  his  age  of  21 
years  (he  taking  the  name  of  Dodivell)  for  life,  with  limitation  to 
his  fons  and  a  limitation  to  his  daughters. 

And  in  default  offuch  iffue^  or  in  cafe  my  faid  coufin  Sir  Henry 
Neltljorpe  fliall  happen  to  die  before  he  attain  his  age  of  21  years 
and  without  iflue,  then  to  Smart  LeihieuUier^  he  taking  upon  him 
the  name  of  Dodwel/^  for  his  life,  without  impeachment  ofiuajle^ 
remainder  to  his  firft  and  other  fons  in  tail  male,  remainder  to 
Charles  Lethieullier  (he  taking  upon  him  the  name  of  Dodwell) 
for  his  life,  without  impeachment  of  wafte,  remainder  to  his  firft 
and  other  fons  in  tail  male  \  and  for  default  of  fuch  ilme,  then 
[a  blank  left  in  the  will.  ] 

All  the  limitations  of  the  real  eftatc  arc,  as  I  faid  at  fird,  limi- 
tations to  the  truftees  in  cafe  Sir  Henry  Nelthorpe  fliould  die  be- 
fore 21,  and  is  contingent  only  during  his  minority. 

To  be  fure  it  is  very  awkwardly  penned* 

But  his  view  was,  as  his  daughter  was  extremely  young,  and 
therefore  might  die  before  Sir  Henry  Nelthorpe  attained  2 1  to 
accumulate  the  rents  and  profits  in  tiie  mean  time  till  thcfe  con^ 
tingencies  were  determined,  and  had  certainly  a  refpecb  to  this 
double  minority. 

So  that  after  Sir  Henry  Nelthorpe  attained  21,  his  remainder, 
and  all  the  fubfequent  limitations  as  are  fubjedt  Co  the  contingen- 
cy! arc  veiled  ones. 

Item  I  give  and  devife  all  my  manors^  SiC.  I  take  to  be  a  fuh»     r  781   1 
ft.antive  devife,  and  not  at  all  relative  to  the  former  devife  to 
the  truftees  upon  tlie  contingency  of  Mrs.  Tracy*s  dying  without 
sflTue,  bfc. 

Suppofe  Sir  William  Dodwell  \\?A  lived  till  Sir  Henry  Nelthorpe 
attained  twenty-one,  would  not  this  devife  to  him  Iiavc  been  a 
vefted  remainder  ? 
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Letmizvl.         I  am  of  opinion  it  would,  and  all  the  fubfequcnt  remainden 
ViiACY,       would  have  been  fo  likewife. 

This  I  take  to  be  the  meaning  of  the  tcftator,  and  not  to 
defeat  all  the  limitations  to  the  families  he  had  adopted,  and 
laid  under  an  obligation  of  taking  his  name  upon  this  fmglc 
contingency  of  his  daughter  having  iHue  at  the  time  of  his 
death. 

The  words  arc,  In  default  of  fitch  fjfue^  not  merely  in  default 
of  iflue  of  Sir  Henry  Nelthorfe^  but  of  all  other  perfons  who  ukc 
under  this  will,  and  are  before  mentioned. 
^^^\^\.\Tk^  Where  the  general  intent  appears  to  make  a  Ariel  fctTlcmrnt, 
nuke  a  ft  \€i  though  fome  one  limitation  may,  according  to  the  words,  fecm 
fttilcmesit,  comingent,  yet  the  general  intent  fliall  prevail. 
one'*l?m.Jt'ion  '^^^s  conllrufliou  is  Very  agreeable  to  the  rule  of  law,  and  die 

nuy  iccm  c:.::-  intention  appearing  upon  the  face  of  Sir  Willicm  Doeiwe/t*s^W\  ii 
^c5c*^"i'^^^^*'"  m IK  h  ilrongcr  in  fnpport  of  tlicprcfent  determination  than  in  any 
jhall  privlil/     of  the  cafes. 

The  cafe  of  Nnpper  verfus  Sanders^  Hutton  ii8.  is  very 
Rror.g  to  (liow  the  intent  (hall  controul  the  words ;  there  wai  a 
li:nit.i:ion  dt'tcvminnhlc  upon  the  death  of  hufoind  and  wife. 

Aiar^iirct  Scvidcrs  fcifcd  in  fee  makes  a  feoti'm^nt  to  the  ufc  of 
herfelf  for  life  without  impeachment  of  w;ifte,  and  after  to  the 
feclTccs  for  80  years,  if  one  Nirbc/iU  Scindirs  and  Jiiizatelb  his 
wife  Ihould  fo  long  live  ;  and  if  the  faid  ELzabsth  furvive  Nicholas 
her  hufb.md,  then  to  the  ufe  of  Elizabeth  for  life  without  im- 
peachment of  w;i{lc,  and  after  the  deccafj  of  the  faid  Elizaheth^ 
to  the  ufe  of  Pojlhumous  Sanders^  fen  of  the  faid  NhhUs  and 
Eiizabetk  in  tail  5  and  for  defanlt  of  Aich  ilTue,  10  the  ufe  of 
J\!izi:be:h^  wife  of  JJ:ti  Nipper ^anA  Dorothy  SiV.dtrs  ?rd  France: 
Sanders^  one  of  the  lellurs,  and  to  the  heirs  of  thtir  bodie?,  re- 
mainder to  the  right  heirs  of  Alargnret  the.  fcofl'or  5  MargGtct 
8i7f:ders  dies,  and  Dorcthy  dies  without  iflbe,  the  feofllcs  eriicr, 
Hiizabcth  SiViders  dies  Nickclas  yet  alive,  and  Pcfihumctn  di« 
xvithout  iiVue;  '^ohn  Nappfr  and  his  wife  and  faii!  Erarwej  cniCT' 
( d,  and  were  poileirLd  uKtil  the  de£cndant|  as  fon  and  heir  cf 
Marg.vct^  culled  them, 
r  782  ]  The  qucilion  was,  Whether  the  remainder  in  tail  to  P^^- 
hinv.ous  and  the  remainder  In  tail  to  Elizabtth  and  Frances  wcic 
contingent  or  executed ;  and  it  was  refolved  by  all  the  court, 
tiiat  the  remainders  were  not  contingent  on  the  eftate  for  life, 
which  was  to  come  to  Elizabeth  SamUrs^  wife  of  Nichclas,  but 
were  veiled  prefently  -,  and  it  was  agreed  that  th^r  ellatc  for  lifc^ 
if  (he  furvive  her  hulband,  was  contingent,  and  when  that  had 
happened,  being  by  way  of  limitation  of  an  ufe,  it  fhill  be 
iiiterpofed  when  the  contingency  happened ;  as  in  ChuJIty^s 
cafe,  Cohy  lib.  i>fo.  133.  and  judgment  was  entered  for  the 
plaintifF. 

This  v/as  be  fides  a  conftrudlion  of  ufes  in  a  feoffhient,  there* 
Tore  more  dillicult  to  he  come  at  than  in  a  will,  where  intention 
h:is  great  weight,  and  the  court  more  liberal  in  purfuing  that  in- 
tention. 

And 
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And  yet  in  that  cafe  the  contingency  of  Elizabeth  furviving 
Ntchshs  was  h<iUi  only  to  alFeft  her  eftate  for  life,  and  not  the 
fubfequtnt  limitnilvins. 

So  in  like  niair.ier,  //;  cnfc  my  daughter  Jhall  depart  this  lift 
wth'jttt  fffue  of  her  body  living  at  her  deceafe^  is  a  contingency 
uhi/r*  aifecVs  only  the  limitations  to  the  truftces  under  Sir 
TfillLini  D:dwetl\  wil!,  till  Sir  Henry  Nelthorpe  attain  his  age 
of  tw.iiiv  o.;:,  but  not  the  fubfequcnt  limitations  10  Sir  Henry 
tJtithrpc  if^er  he  (hnuld  attain  his  age  of  twenty-one,  or  to 
tho    T  ethieuliiers  in  cafe  he  died  before  twenty-one  and  without 

Brown  anvt  Cuttfr^  Mr.  Juflice  Raymcnd\t  Reports ^  427.  upon 
a  fp(.ci;il  vci'.ict  in  7?.  R.  John  Cheek  had  ifTue  four  fons  ////m- 
phry^  Ribx'rt^  Anthony^  and  John^  and  made  iiii  will  in  writing 
thus: 

Firjly  I  will  that  my  wife  (hall  have  and  enjoy  all  my  houfes, 
fcV.  in  Thamrs  D'Jtcn  during  her  natural  life,  if  fhe  do  not  marry; 
bur  if  (he  do  marry,  then  1  will  that  my  fon  Humphry  fiiall  pre- 
fenrly  after  his  mother's  marriage  enter  and  enjoy  the  fjid  prc- 
milics  to  him  and  the  heirs  male  of  his  body  5  and  for  default 
of  luch  idue,  to  my  fon  Robert  and  the  heirs  male  of  his  body, 
with  remainders  to  his  other  fons,  and  fo  over  to  ft  rangers- 

Thequeftion  wa?.  Whether  the  remainder  to  Humphry  was  a 
contingent  or  veiled  remainder. 

Mr.  Juilice  Jones  delivered  the  opinions  of  all  the  judges, 
except  tlie  chief.  The  intention  of  the  devifor  being  the  pole 
ftar  that  ought  to  guide  the  judges  in  the  expofition  of 
wills,  it  is  necclTary  to  confider  what  eftate  the  teftator  intend- 
ed for  his  wife  by  his  will  \  I  am  of  opinion  that  he  intended  her 
an  eftate  only  durante  viduitate,  which  Lord  Ccke  fays,  Co,  Litm 
42.  i7.  is,  in  judgment  of  bw,  an  eftate  for  life  determinable:  f  783  3 
and  in  pleading,  the  grantee  fliall  fay,  that  by  virti:.'  thereof  he 
was  fcifed  for  life,  which  being  premifcd,  the  queftion  will  be, 
whether  the  wife  has  an  eftate  durante  viduiiaie\  the  words  arc, 
I  will  that  my  wife  fliall  have  and  enjoy  all  my  houfes,  lands, 
fcfr.  during  her  natural  life,  if  fhe  do  not  marry  j  for  what  is  an 
cttatc  during  widowhood,  but  an  eftate  to  continue  till  ftic  doiK 
marry ;  then  the  words,  but  if  flie  do  marry  after  my  death,  if 
no  more  than,  in  cafe  the  eftate  fliall  determine,  then  I  will  that 
my  fon  Humphry  ihall  prefently  eincr,  Cf^r.  by  which  it  is  moft 
plain  that  Jierc  is  no  contingent  reinaiiultr,  but  an  eftate  veftcd 
in  Humphry  to  t^Icc  effc£l  in  polTelfion  upon  the  marriage  or  death 
of  the  wife. 

That  the  intent  of  the  devifor  war.  fuch,  appears  by  the  limf- 
talion,  for  he  intended  the  land  iliculd  go  to  his  fon*?,  and  their 
iftues  male,  and  not  to  the  females,  which  would  not  be  if  this 
ihonld  be  a  contingent  remainder. 

So,  in  that  cafe,  where  the  ti^ftator  gives  the  eftate  to  hi» 
wife  for  life,  and  in  cafe  flic  marry,  then  to  his  fon  Humphry 
immediately  after  his  mothei's  marriage,  though  Jfabel  the  wife 
did  not  marry,  yet  it  was  adjudged  to  be  a  veftcd  eftate  in 
Humphry^ 

ThU 
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I  am  of  opinion  it  would,  and  all  the  fubfcquent  rti 
would  have  been  fo  likewife. 

This  I  take  to  be  the  meaning  of  the  tcftator,  ani 
defeat  all  the  limitations  to  the  families  he  had  adop 
laid  under  an  obligation  of  taking  his  name  upon  th 
contingency  of  his  daughter  having  iflUe  at  the  tiai 
death. 

The  words  are,  In  defnult  offuch  ?Jfue^  not  merely  i 
of  ifiue  of  Sir  Henry  Nelthorfe^  but  of  all  other  perfons  ' 
under  this  will,  and  are  before  mentioned. 

Where  the  general  intent  appears  to  make  a  ftrift  fe 
though  fome  one  limitation  may,  according  to  the  wor 
comineent,  yet  the  gencrnl  intent  fliall  prevail. 

This  conilruflion  is  very  agreeable  to  the  rule  of  law, 
intention  appearing  upon  the  face  of  Sir  Wtliunm  Dcdicei 
much  (Irongcr  infupport  of  theprefentdeterminaiion  ih 
of  the  cafes. 

The  cafe  of  N^fi/^cr  verfus  Sanders^  Hutton  1 1 8. 
fLrong  to  flicv-v  the  intent  fliall  controul  the  w^nis;  ir 
limir.ition  di'tcvmin:ihlc  upon  the  death  of  hufn.md  am 

Margaret  S.:nd:rs  feilcd  in  foe  makes  a  fect^nvnt  tr 
herfelf  for  life  ^^i'.hc'Ut  iinpei^chment  of  walle,  and 
feclTccs  for  80  years,  if  one   N'..'ho!r*s  SaTidns   anil  . 
wife  Ihould  fo  long  live  ;  and  if  the  faii!  El  znbcrh  fur 
her  hufl).i!!d,  then  to  the  nfe  of  Ll':zabfth  for  life 
peachment  of  w;iilc,  and  after  the  deccafj  of  the  ' 
TO  ihe  ufe  of  Poj:hu'f?:::us   Sn7:dcrSy  fen  of  the    f:ii 
iHir.abfth   in    r.iil',  and   for  def.nilt  of  fuch    iiTue. 
.'..''2,:/v:Z',  wife  of  JJ:n  A^.//r;-,  and  Dzrcthy  Stiii 
Sf:/fd:rSf  one  of  the  lellurs,  and  to  the  heirs  oft 
mainder  to    the  right  heirs  of  Margin et  the   fcf 
6\7;;^>rx  dies,  and  Dor^.tly  dies  without  ifi'ue,  tl 
ai'.zabcth  S.ir.dcrs  dies  N'uhcLis  yet    alive,  and 
x^ithout  iiTue  •,   y^hn  Na^['tr  and  his  wiic  and  f 
td,  and  were  polllllld   ui.til  the  defendant,  a 
Ahr^r.rcfy  ouftcd  ihcm. 

•^lioii    \v:i^,   VVlicther  the   remain 
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d  yet  in  that  cafe  the  contingency  of  Elizabeth  fur\'iving 
\is  was  hi-'^  only  to  aJeft  her  cdace  for  life,  and  not  the 
lucnt  limirr^t^oiiS. 

in  like  ni.i.i:ier^  //;  r.^/t'  my  dr.u^htcr  Jhcll  depart  this  lift 
it  '^'Jue  cf  her  bctly  living  at  ker  decjafcy  is  a  contingency 
a  feel's  only  the  limitations  to  the  truftees  under  Sir 
■  •n  D:-1ive!!\  will,  till  Sir  Henry  Nelthrpe  attain  his  age 
.i.i\  T..j,  bur  I'ot  the  I'ubfequcnt  limitations  to  Six  Henry 
rp.  if'^;r  he  fh'>uKl  attain  his  age  of  twenty-one,  or  to 
ethleuliicrf  \\\  cafe  he  died  before  twentv-onc  and  without 
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i?f//  aiul  C::ftryy  Mr,  Juflice  Rnymcmi's  Reports^  427.  upon 
iii!  veilitt  in  /?.  R.  John  Cheek  haJ  ifTue  four  fons  Hum" 
ii.krt,  Amhjn^^  and  John^  and  made  his  will  in  writing 

f}y  I  will  that  my  wife  (hall  have  and  enjoy  all  my  houfes, 
I  Thu:r.r^  Dlticn  during  her  natural  life,  if  fhe  c?onot  marry; 
Ihc  do  n.arry,  then  1  will  that  my  fon  Humphry  fiiall  pre- 
iiiitr  his  mother's  marriage  enter  and  enjoy  the  fjid  pre- 
fix him  a:;d  the  heirs  male  of  hi-*  body  5  and  for  default 
h  ill'iie,  to  my  fon  Robert  and  the  heirs  male  of  iiis  body, 
cmaiiuicrs  to  his  other  fons,  and  fo  over  to  ftrangers- 
c  (jucftion  was,  Whether  the  remainder  to  Humphry  was  a 
gLiu  or  vcfted  remainder. 

.  Juilice  Jones   ficlivered  the  opinions   of  all  the  judges, 
:  tiic  chief.     The  intention  of  the  devifor  being  tho  pole 
hat    ought   to    guide   the    judges   in   the   cxpofition    of 
it   is  necellliry   to  confider  what  ellate  the  te!iator  intcnd- 
his  wife  by  his  will ;  I  am  of  opinion  that  he  intended  her 
ate  only  durante  viduitate^  which  Ix)rd  Ccke  fays,  C/V.  Lit. 
is,  in  judgm.ent   of  bw,  an  cftatc  for  life  deierminablc :    [  783  3 
I  pleading,  the  grantee  fliall  {;iy,  that  by  virti:.".  thereof  he 
ifed  for  life,  which  being  prcmifcd,  the  queftion  will  be, 
er  the  wife  lias  an  eflate  durante  viduifate  5  the  words  are, 
that  my  wife  fliall  have  and  enjoy  all  my  houfes,  lands, 
uring  her  natural  life,  if  ihc  do  not  marry  5  for  what  is  an 
durii:g  widowhood,  but  an  eft  ate  to  continue  till  fhc  doiK 
;  then  the  words,  but  if  flic  do  marry  after  my  death,  i« 
•re  than,  in  cafe  the  eftate  flrall  determine,  then  I  will  that 
1  Humphry  ihall  prefently  enter,  iffr.  by  which  it  is  molt 
hat  here  is  no  contingent  reniainiltr,  but  an  eltatc  veftcd 
nphry  to  take  eflFecl  in  poifcinon  upon  the  marriage  or  death 
wife. 

t  the  intent  of  the  devifor  war,  fuch,  appears  by  the  liir.i- 
for  he  intended  the  land  ilnuld  go  to  his  ions,  and  their 
tnak,  and  not  to  the  females,  wluch  would  not  be  if  th\» 
be  a  contingent  remainiler. 

in  that  cafe,  where  the  trftator  gives  the  cftatc  to  hi» 
fi^-lif^andin  cafe  flie  marry,  then  to  his  Ton  Humphry 
•••If  after  his  mothei's  marriage,  thouj-h  TfaMih^  wife 
~^       Jm  yet  it  was  adju(^gcd  to  be  a  veiled  cllatc  >« 
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LvTiiivft-       This  was  a  mudi  ftronger  conftruflion  than  in  the  prcfent 
TiAcrl      ^^f^»  ^'^^  ^^^"^  *  rcjcQing  of  M'^ords  to  come  at   the  intention, 
which  there  is  no  occafion  of  doing  here,  but  retaining  the  woids» 
the  whole  may  be  confident. 

As  to  my  own  cafe  of  Bdlqfiirtr{\xs  Utbwaite  ( i  \  Hill,  17371 
it  dependi.d  upon  the  particular  penning  of  the  will. 

SIseJield  and  Lord  Orrerjy  December  4,  1745  (2),  likcwifc  be* 
fore  me,  depended  on  the  con(lru<^ion  of  a  very  obfcure  will  of 
John  Duke  of  Buckingham:  it  being  taken  for  granted,  that 
the  houfe  was  leafehokii  I  gave  my  opinion  that  it  went 
over. 

But  that  will  was  fo  very  particularly  penned,  no  argument 
can  be  drawn  from  it^  which  can  be  applicable  to  the  prefent  or 
any  other  cafe. 

1  determined  that  the  limitation  to  Mr.  Ske^eld  was  good  bf 
confiruing  the  words,  If  I  have  no  lawful  ifTuc,  to  mean  iffiieu 
the  time  of  the  teilator's  death. 

On  the  whole,  it  was  clearlv  the  intention  of  the  tcflatcr  in 
the  pxefent  cafe,  to  confine   the  contingency  of  Mrs.  Tracfi 
dying  without  ilFue  of  her  body  living  at  her  death  to  Sir  Henr} 
r  rg4  ]     Nefthcrfc's  dying  before  2 19  and  that  the  fubfequent  limitationi 
'   '  to  Sir  Hcury  Nflt/jorpCy  after   attaining  21,  and  like  wife  to  the 

LetkieullierSf  are  vefted   remainders,  and   tlicrcfoie  the  firft  an 
ceptionmuft  be  allowed  (3). 

N.  B.  After  Lord  Chancellor  had  given  his  opinion,  l&x.Mur* 
rny^  who  was  of  counfel  for  the  defendants,  ftarted  a  new  p(Hnt| 
that  if  the  words  //;  cafe  my  daughter  Jhauld  die  without  iffue  liva^ 
at  her  dcathy  did  not  make  the  limitation  to  Sir  H^nry  Ndthrfi 
nfterhe  attained  his  age  of  2I9  and  the  fubfequent  limitations  to 
ihc  Lethii'ulliersy  a  contingent  remainder,  yet  it  will  ftill  remaia 
a  qucftion,  whether  tliefe  words  will  not  give  Mrs.  Tracy  an  efjit 
in  tail  by  implication. 

Dccaufc,  if  the  words  (hould  not  have  this  conftruAion  there 
is  a  cafe  may  happen  which  would  be  attended  with  great 
hardfiiip  and  abfurdity,  that  the  elded  fon  of  Mrs.  Tracy  maj 
die,  leaving  a  daughter,  an  only  child,  and  yet  as  the  limita- 
tion to  the  firft  fon  of  Mrs.  Tracy  is  only  in  tail  male,  fudi 
daughter  would  be  fet  afide  in  favour  of  ftmngers,  and  no  pro- 
vifion  being  made  for  her  under  the  will,  by  any  charge  upon  ttc 
real  eftates,  or  any  otherwife,  ihe  muft  ftarve,  unlcfs  MrSi 
Tracy^  by  being  confidered  a  tenant  in  tail»  now  ihe  has  attain- 
cd  her  age  of  21,  as  incident  to  fuch  eflate,  can  fuffcrarecof 
very,  and  by  that  means,  in  cafe  of  the  accident  of  a  daughter's 
being  the  only  child  born  of  her  fon,  have  it  in  her  power  to  pro- 
vide for  lier. 

Lord  Chancellor  ordered  that  the  caufe  (hould  ftand  over,  upon 
this  finglc  point,  till  the  firil  day  of  exceptions  after  Cbrijlmu* 

(O  Jnte  I  vol.  4.16,  S.  C.  (3)  Vide  Featne't  CoMting.  Rem.  34!^ 

(9)  jfM^e  282.  S.  C.  342.  4th  £d. 
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iMhieitUier  verfus  Tracj^  April  25,  1754» 

^  H I S  caufe  came  on  again  upon  the  qucftion  referveJ,  s.  c.  ante  748, 
Whether  the  defendant  Mrs.  Tracy^  by  the  words  of  Sir  73o»  774«  poft» 
hmDodwe/rs  will,  in  cafe  my  daughter  Jhall  depart  this  life  ^^;  ^;fo.^°'*'' 
9ut  iffuepfher  body  living  at  her  deceafe^  takes  an  ejiate  tail  by  The  words  in  the 
cation  ?  will  ifwydaugh' 

ttr  iipart  tbit 
kicMt  ifue  of  her  h^  Uving  at  her  deceafii  do  not  glre  her  tn  entail  by  implicatioD,  biic  to  cbe  ^ 

Ufingather  dcccafe,  an  cftatebypurchafc(i)«         ^  /f^  ^  ^     ^Im* 

Tic  Attorney  General,  Mr.  Murray^  of  counfcl  for  the  de-y^,  ^/i^,^^^'^ 
ant.  ^ 

he  true  queftion  is,  what  is  the  conftruftioh  upon  the  de-  ,^.y^C^y!r^^^^r^^^ 
9f  the  real  eftate,  Sir  William  Dodwell  was  feifed  of  ^t  the  ^a^^ 

of  his  death,  for  the  eftates  to  be  purchafed  by  the  truf-  yl^^^^^f 

with  the  perfonal  eftate  and  rents,  and  profits  of  the  real,         ^\^   ^  ^' ^ 

0  be  fettled  in  the  fame  manner,  and  therefore  liable  to  the   -^/^^  y^^*  ' 
conftrudlion.                                                                                                  /wf<.r: 

be  power  of  barring  or  not  barring  remainders,  has  never    r  78^  1 
taken  into  confideration  on  queftions  of  entails  uhder  wills,     *• 
ourts  of  law,   upon  legal  devifes,  muft  conftrue  them  as 
are, 

it  mod  manifeft  the  teftator  in  this  cafe  meant  fo  far  to  make 
tlement  of  this  eftate,  that  it  ftiould  go  to  the  iflue  of  his 
htcr,  and  Sir  Henry  Nelthorpe  muft  take,  upon  failure  of  the 
fame  iflue,  when  of  age,  as  under  age. 
Iiether  the  limiting  of  an  eftate  in  tail  male  only  to  his  eldeft 
ifon  is  a  flip  in  the  teftator  or  not,  is  not  the  queftion  \  for 
of  the  cafes  in  this  court  have  been  owing  to  inadvertency, 
^c  whole  will  turn  upon  this,  whether  the  teftator  did  not 

1  to  provide  for  iflue  in  infinitum* 

'  cited  I  Mod.  54.  Love  verfus  Windham^  i  P.  Wms.  759,  , 
^ey  verfus  Baldwin^  Sid.  47.  Holmes  verfus  Pluntett,  i 
1 1.  Wyld  verfus  Le^uis^  E.  T.  1 738,  i  T.  Atk.  432. 
B.  The  lafl  was  principally  relied  on  by  the  defendant's  counfeL 
chard  Wyld^  at  the  outfct  of  his  will,  fays,  as  to  all  my 
ly  eftate  I  difpofe  of  as  follows,  and  then  devifes  to  his  wife 
hethy  now  the  wife  of  the  defendant,  all  his  lands,  iic.  not 
4  in  jointure  generally;  and  then  follow  thefe  words.  If  it 
happen  that  my  faid  wife  Elfzabeth  fliall  have  ;io  fon  or 
iter  by  me  begotten  on  the  body  of  the  faid  Elizabeth^  and 
'ant  of  fuch  ifllie,  then  the  faid  premiflcs  to  return  to  my 
cr  John  Wyld^  if  he  fliall  be  then  living,  and  his  hdlrs 
^rer,  only  paying  to  his  two  brothers,  A.  and  B.  the 
of  150/.  within  one  year  after  the  dcceafe  of  the  faid 
^heth. 

izabeth  had  a  daughter  born  after  the  death  of  .the  teftator,  . 
fvlio  is  Cnce  dead* 

.    ( I )  nde  Rohinfon  V.  Robinfon,  ante  736, 739.  and  DOtC* 
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LF.THiE0t-        The  bill  was  brought  by  John  Wyld^  the  brother  of  tk  tct 
LiB«  V.        tator,  and  Iiis  heir  at  law,  to  rcftrain  the  defendants  from  coa- 
itACY.        nii  •  ng  wafte;    and  the  queftion   was,  what  cftate  ££ssfaJ 
tor»k  bv  the  will,  whether  in  tail,  or  for  life  only. 

Ymr   LordQiip  faid,  in  that  eafe  it  Teemed   clear  from  tbe 

wcnis  of  the  will,  As  to  ail  my  worldly  eilate,  Wr.  the  tefta. 

tor   intended  a  difpofition  of  the  whole,  and  therefore  the  g> 

jcction   that  the  grandchildren  by  conftruc^ion  of  the  plaimifi 

counlcl  are  liable  to   be  excluded,  is  a  very  ftrong  arguoientiG! 

conitiuin^  this  an  eftate  tail,  and  the  ittclinatim   to  avoid  iHsm' 

f'lnl'fy  has  been  the  principal  rcafon  for  conftruing  words  of  dz 

rir.au!..r  Tuimlicr  in  a  colleclive  fenfe,  as  including  the  defcasi 

ante  of  tlie  firit  taker, 

T-  ^  ^^   ]  Crer.r  flrefs,  you   was  pleafed  to  fay,  bad  been  laid  upon d( 

"      '^  w.n-.i  luth^  ak  if  it  rcftrained  the  word  iffue  to  mean  only  fudifa 

or   d..ii;:!irer,  and   that  the   precedent  words,  if  Elizabdhbat 

fen  or  diit.^htcr^  will  not  raife  an  eftate  tail  by  implication. 

But  you  was  uf  opinion  the  words,  xiEIhiahetbhasmJmt 
daughter  muft  be  taken  in  the  fame  fenfe  as  having  noifluc,  ffl 
then  the  word  fich  will  haye  no  weight,  but  will  amount  toi 
fanir  thinir  as  if  he  had  faid  for  want  of  iiTue,  and  the  wordsb 
ing  no  liVue,  or  dying  without  iflue,  have  been  always  coato 
ed  in  the  fame  light  both  in  law  and  equity. 

And  if  preceding  words  are  proper  to  create  an  eftate  tail,  4 
legal  operation  of  them,  your  Lordfliip  faid,  cannot  be  contrcub 
by  thefe  fubfequent  provifions. 

The  bill  there  was  difmifled. 

Mr.  Traci  Athyns  of  the  fame  fide. 

If  the  teftator  had  meant  to  give  his  daughter  a  barccfc 
for  life,  it  is  natural  to  fuppofe  he  would  have  added  the  wgj 
ivithcul  impeachnent  cfivajle^  as  he  has  done  in  thelimiutioiBfi 
Sir  Henry  Ncltkorpe  and  the  two  Lethieulliers\  but  as  he  has  «< 
done  this,  it  is  not  an  improbable  conjecture  he  intcnckdi! 
the  fubfequent  words,  and  in  cafe  that  my  faid  daughter  Jtd ^ 
part  this  life  ivithout  iffue  of  her  body  living  at  her  deccafcy  tog«« 
her  an  entail^  and  that  her  eftate  for  life  fhouLd  merge  m  s 
inheritance;  elfe  it  muft  feem  extremely  odd  upon  the  facta 
the  will  that  the  laft  remainder-man  may  cut  down  all  dictioifl 
upon  the  eftate,  and  yet  the  only  child  of  the  teftator  fhouldai 
be  able  upon  any  emergency  to  raife  one  (hilling. 

So  that  confidering  Mrs.  Tracy  as  a  bare  tenant  for  lifcjvlii 
Is  contended  for  by  the  plaintifF's  counfcl,  it  makes  the  tc/laf« 
guilty  of  the  greateft  abfurdity,  as  well  as  void  of  natunl  afo* 
tion,  to  tye  up  his  daughter's  hands  fo  ftriGly,  and  yet  iff* 
ftrangers  at  full  liberty  to  commit  what  wafte,  and  make  vltf 
havock  they  pleafe  with  his  eftate. 

But  if  the  teftator*s  meaning  and  intention  was,  whati*  > 
fifted  on  by  the  defendant's  counfel,  that  his  daughter  fhouUlf 
thefe  fubfequent  words  take  an  eftate  tail,  itacccumsin* 
moft  natural  manner  imaginable  for  the  teftator  omiitiiig  w^ 
her  xtxiTint  iox  \iiz  without  impeachment  of  nvajlef  and  at  the  f^ 
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me  acquits  him  of  ufing  his  dnn^iiter  hardly,  becaufe,  by  giv-     Lethhwl- 
g  her  an  cftate-tail,  Ut   ^n*  w,  as  incident  to  fuch  cftatc,  ihc       t«acy* 
ould  be  dirpuniihable  of  '^  .  ite. 

The  material  part  of  ..l.^  exception  is,  that  the  Mafter  in  the      [  787  3 
id  fcttlcment  hath,  fc5*r.  {viJe  this  exception    Whereas j  according 
the  intent  and  meanin^r:  of  the  will  of  Sir  William  Dodwell,  it 
ight  to  be,  and  in  default  of  fuch  ijfue. 

But  as  the  words  in  the  will  are  general,  'without  ijfue  of  her  hody^ 
is  nomen  colle^iimm^  and  takes  in  the  whole  generation  ex  vi 
ynini'y  what  right  then  have  the  counfel  for  the  plaintiffs  to 
ake  the  teftator  fpeak  their  meaning  inftead  of  his  own  ? 
When  he  intends  to  confine  it  to  the  immediate  antecedent 
nitation,  he  does  in  every  other  partf  of  the  will  make  ufe  of  the 
Old  fuch  y  as  for  inftance,  after  the  remainder  to  Mrs.  Tracfs 
ii  fon  in  tail  male  and  to  the  fecond,  third,  and  other  fons, 
id  the  heirs  of  their  refpeflive  bodies,  he  fays,  for  want  of 
cb  iiTue,  then  to  her  daughter  and  daughters,  i^c.  the  fame 
ter  the  limitations  to  Sir  Henry  Nelthorpe's  fons,  and  the  Z,^- 
ieulliers*  fons. 

But  in  the  laft  limitation  to  his  daughter,  the  teftator  leaves 
(t  the  wordfuch^  and  puts  it,  if  Jbe  die  without  iffue\  he  left  out 
'h  defignedly,  and  with  great  propriety  here,  becaufe  there  arc 
•  immediate  antecedent  words  to  which  it  could  refer  ;  for  be- 
ecn  the  limitation  to  her  firft  and  every  other  fon  and  her 
lighters,  and  the  prefent  devifc,  there  are  feveral  intervening 
lin£b  claufes,  making  at  lead  two  flieets  of  his  will,  quite  fo-  ' 
gn  to  the  limitations  of  the  eftate. 

xherefore,  I  beg  leave,  as  the  counfel  for  the  plaintiff  were 
-xtremcly  fond,  the  laft  time  the  exception  was  argued,  of 
^oducing  fubftantive  indepjendent  claufes^  to  infift  this  is  cleat« 
^ne. 

?or  being  a  new  fcntence,  the  word  and^  with  which  it  bc- 
s^  ought  to  have  the  fame  conftru£lion  as  if  it  had  been  itenty 
^Jh  in  cafe  my  daughter /ball  depart  this  life,  btc.  there  being  no 
t  of  connexion  with  tne  immediate  preceding  claufes,  as  they 
U^ to  truftees  receiving  rents,  laying  them  out  in  lands,  and  to 
allowance  for  his  daughter's  maintenance  and  education  at  dif* 
ent  periods  of  her  age. 

So  that  the  teftator  plainly  intended  to  give,  by  implication,  an 
late  tail  to  his  daughter  and  her  iffue  indefinitely. 
The  great  objeftion,  I  apprehend,  will  be  the  teftator's  Hmit- 
g  in  a  former  part  of  the  will  an  exprefs  eftate  for  life  to  his 
ughter ;  I  ftiall,  by  way  of  anfwqr,  take  the  liberty  of  borrow- 
5  fome  of  Lord  Hal^%  arguments  in  the  cafe  of  JKn^and  Afp/- 
^  (i),  and  apply  them  to  the  limitation  to  the  defendant  under 
r  father's  will. 

«*  We  are,  faid  he,  in  the  cafe  of  an  eftate- tail  created  by  a     -     gg 
ivill,  and  the  intention  of  the  teftator  is  the  law  to  expound    i  '  ^  J 
Jie  teftament  -,    therefore  a  devife  to  a  man  and  bis  heirs 

(i)  I  Vent.  214,  223-  S.  C. 
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Lethieul-    **  male,    or  a   devifc  to  a  man,  and  ifloe  dies  wthoui  iffue^  tfr, 

LiEft  V.       (c  2fg   always  conftrued  to  make  an  entail*     It   mull  be  ad* 

TaAcr.       ^^  mittcd,  that  if  the  devife  were  to  B.  and  the  iflue  of  his  body, 

•*  having  no  iffue  at    that   time,  it   would  be  an  eftate-tail; 

**  for  the  law  will  carry  over  the   word  ifTue,  not  only  to  his 

<^  immediate  iflue,  but  to  all  that  (hall  defcend  from  him. 

«*  My  fecond  reafon,  faid  Lord  Hale^  is  from  the  manner  of 
<*  the  limitation,  which  is  to  his  iflue,  and  of  his  body,  &*r»« 
<<  phrafts  agreeable  to  an  ejiate-taily  and  the  meaning  of  a  teflator 
<*  is  to  be  fpelled  out  by  little  hints.  4  Jac.  Robinfon^s  cafe.  A 
<<  deyife  to  A.  for  life ;  and  if  he  died  without  ifliie,  then  to  re- 
<<  main,  if.  took  an  entail. 

«  It  is  obje£ted,  faid  Lord  JF/o/f,  that  the  limitation  is  cx- 
<'  prefsly^r  life^  and  from  thence  irifes  the  great  difficulty ;  but 
<<  I  anfwer,  that  though  the  words  do  weigh  the  intention  that 
<*  way,  yet  they  ^re  balanced  by  an  apparent  intention  that 
<<  weighs  as  much  on  the  other  fide,  that  as  long  as  Baraari 
**  ihouldhave  children,  the  land.fliould  never  go  over  to  JU«h 
"  for  there  was  as  much  reafon  to  proyidc/or  tie  ijfue  of  the  iffue  u 
««  the  firft  iflue. 

'<  Again  :  It  is  poflible  that  he  did  not  intend  him  but  an  eftate 
*^  for  life,  and  it  is  by  confequence  and  operation  of  law  only  that 
"  it  becomes  an  eftate-tail." 

I  need  not  give  your  Lordfhip  tlie  trouble  of  an  application,  ftr 
every  word  in  Lord  Chief  Juftice  Hal^^  reafoning  upon  that  cafe 
fpeaks  equally  ftrong  to  the  prefent  cafe. 

I  ihall  not  pre  fume  to  (late  the  cafe  of  Wyldvtrtxks  />«c«/ again, 
becaufc  it  has  been,  laid  fo  fully  before  your  Lordfliip  alrcuiyi 
but  only  hc^  leave  to  infift,  that  it  does  in  a  great  meafure  tab 
away  the  force  of  the  argument  drawn  from  the  word  fucb  bf 
the  counfel  of  the  other  fide,  becaufe  if  fuppUed,  which  I  hope, 
for  the  reafons  I  have  already  given  deduced  from  the  will  of  Sf 
William  Dodwell^  fhall  not  be  ;  yet  the  word  fuch  bere^  no  msn 
than  in  the  other  cafe^  will  not  have  an^  it^eight^  but  amounts  to  tk 
fame  thing  as  if  he  had  faid  for  want  of  iffue  ;  and  the  ivords  kam^ 
no  iffuef  or  dying  without  iffue^  have  been  a/^pays  €onftdered  in  tin 
fame  light  both  in  law  and  equity. 

The  prefent  is  not  fo  ftrong  a  cafe,  becaufe  certainly ySn/tfJ 
daughters  J  in  the  plural  nurilber,  of  Mrs.  Tracy  may  with  raoch 
[  7Bg  J  more  legal  propriety  be  conftrued  in  a  colle£live  fenfe  as  in- 
cluding all  the  dcfcendants  of  the  firft  taker,  when,  as  in  ffjli 
verfus  Lewisy  it  was  onlyfon  and  daughter  in  the  fingular  nu|n- 
ber. 

All  the  arguments  of  intention  from  any  claufes  in  Sir 
William  Dodwell's  will  fubfequent  to  the  laft  limitation  to 
Mrs.  Tracy f  which  are  ufed  to  (hew  the  teftator  meant  to  gi»c 
her  an  eiiate  for  life  only,  may  be  thrown  out  of  the  cafe; 
for,  according  to  the  authority  of  Wyld  verfus  Lewis,  if  the 
preceding  words  are  proper  to  create  an  ejlate-tail^  the  legal  operatsB 
of  them  cannot  be  controuled  by  thofe  fubfequent  provifons. 

And  though  much  ftrefs  has  been  laid  upon  the  cafe  of 
Blackbottrne  verfus  Edgeley^  in  i  P.  Wms.  yet  even  there  Lord 
^lacclesjield  (notwithltanding  ^the  determination  of  Bampfieli 

ftrfus 
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Tcrfus  Pophanij  i  P.  Wms.  54.  when  Lord  Keeper  Wright  was    Lethhul- 
greatly  affifted)  exploded  the  notion  that  words  of  implication       tracy! 
fliould  not  turn  an  exprefs  eftate  for  life  into  an  eftatetaiJ,  and 
faid,  that  if  I  devife  an  eftate  to  A.  for  Iife«  and  after  his  death 
mfithout  ijfue^  then  to  B.  this  will  give  an  eftate-tail  to  A. 

I  hope  therefore,  upon  the  whole,  Mrs.  Tracy  will  be  con- 
fidered  as  tenant  in  tail^  in  all  the  eflates,  or  at  leaft  in  the  lands 
her  father  died  feifed'  of,  being  a  legal  and  not  an  equitable 
devife. 

Mr.  Noeiy  for  the  plaintiff,  dldinguifhed  the  cafe  of  Langley 
▼erfus  Baldwin  ( i )  from  the  prefent,  bfecaufe  the  teftator  having 
omitted  there  to  limit  the  eftate  beyond  the  fixth  fon  of  y/.  and 
as  there  might  be  a  feventh  who  was  not  intended  to  be  excluded, 
therefore  to  let  in  the  feventh  and  fubfequent  fons  to  take,  the 
court  held  the  words,  in  cafe  A.  (hould  die  without  ifiue  male  of 
lib  body,  did  in  a  will  make  an  entail. 

But  here  the  eldeil  fbn  of  the  tenant  for  life  has  an  cftate-tail, 
ind  may  bar  the  remainder  if  he  arrives  at  21,  and  by  that  means 
provide  for  his  daughters,  if  he  (hould  die  without  iffue  male, 
and  therefore  is  not  liable  to  the  fame  obje£lion  of  hardfhip  as 
in  that  cafe  where  the  feventh  fon  would  have  been  totally 
difinherited. 

He  relied  principally  on  the  cafe  of  Luddington  verfus  Kime^ 
leported  in  3  Lev.  432.  Lord  Raymond  203.  Eq.  Caf.  Abr.  . 
183.  there  J.  S.  dcvifed  to  A.  for  life  without  impeachment  of 
^rafte,  and  if  he  (hall  have  ifTue  male,  to  fuch  iffue  male  and 
his  heirs  for  ever ;  and  iu  cafe  J.  dies  without  iflue  male,  to  B, 
and  his  heirs ;  the  court  held  that  A.  took  an  eftate  for  life,  the 
remainder  contingent  to  his  iflue  male  in  fee  ;  for  the  words. 
And  in  cafe  A.  dies  without,  iffue  male,  are  not  to  be  taken 
fubftantially  and  abfolutely,  but  relatively  to  what  was  faid  be« 
fore ;  and  thefe  oblique  words  cannot  be  intended  to  deftroy  by 
implication  the  eftate  exprefsly  devifed  before  to  the  ifTue  male 
6(A. 

The  cafe  of  Bampfield  verfus  Pophanij  2  Vern.  449.  is  no  au« 
thority  on  this  point,  becaufe  a  deed  produced  at  the  fecond  ar- 
gument in  this  caufe  put  an  end  to  the  queftion* 

The  counfel  for  the  plaintiff  have  no  authority  to  rejeft  the 
words  living  at  her  deceafe,  becaufe  thrown  in  by  the  teftator 
to  (hew  his  intention,  that  if  his  daughter  left  no  iffue  living  at 
the  time  of  her  death,  then  the  remainder-men  to  whom  he  de- 
▼ifed  the  eftates  (hould  preferve  his  name  'and  family  by  taking 
the  name  of  DodwelL 

Mr.  Wilhraham^  of  the  fame  fide,  aiked  in  what  manner  the 
defendant's  counfel  infifted  the  Mafter  (hould  limit  the  eftates  in 
the  conveyance  to  be  fettled  by  him. 

Lord  Chancellor  faid,  if  he  underftood  them  right,  they  intend 

.  to  limit  the  eftates  purchafed  under  the  trufts  fuice  the  teftator's 

deceafe  to  Mrs.TV-^ry  for  life,  and  to  her  firft  fon  and  the  heirs  male 

of  his  body,  then  to  the  fecond  and  every  other  fon  in  tail  gene« 

(I)  I  E^.Ab.  iSs.fL  29.  I  P.  W.  759. 1  Fe/.  26.  S.C. 
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It  was  admitted  by  the  defendants' counfcl  to  be  thdrintcntkn 
the  cftates  fliould  be  fo  fettled* 

Mr-  iVtWrahim  faid,  as  it  happens  fftat  tri^  femaJe  IbeUbj  i 
flip  unprovided  for,  tjiere  beir,^  no  limitation  to  the  datf^k^ 
of  t!ic  eldeft  grandfcn  of  th*;  tcftitor^  the  dtfcTi?  tni'i  ctsimfei 
vould  m;^kc  the  fubfequent  words  in  the  vr.-,  ^"  un  ht*^ 
Jfj^iiid  depart  thli  ifft  ttriikc*/r  i^ue  qJ  htr  hr^j  livi^^g  t.i  1*t  4ist:U^ 
create  an  cftatc-tail  in  hcr»  fo  ;ts  to  cna  .  z  her  to  prr^,J:  c; 
the  contingency  oi  the  elicit  fon  djing,  anU  having  a^iaii^V*! 
only. 

As  your  Lordfriip  was,  at  the  former  hearing,  of  c-  -^ 
to  confine  lilt  i  outii  geucy  of  Mrs-  If  racy*  ^  dcp  ^riing^  th-*  ! 
without  itfiic  of  htr  body  living  at  her  dcceafc  to  ilr  h  z 
N*iih:rpc^%  dying  before  21?  and  he  is  ^t^A  under  ;i^e  ;'od»t.  - 
out  iduc,  1  app'.Ii^nd  there  is  no  occ2t'ou  to  iniVrt  ik'^ 
wcrd^  in  the  couv^vancc  of  tlic  tmf^  el'iateij  but  thit,  iiia 
llie  litni  tat  ions  to  Mrs.  Tracy  and  her  iflae,  thj  *i\\t  rirr^ 
fibtc  limiutioiis  may  be  ;o  Mr*  Sf;?jrf  and  Mr*  Ctat!%^  L*tm^' 
l-rr. 

With  re^Td  to  tlie  cafe  of  IfjIJ  verfus  irrrv,  t!ic  ^-^^ 
there.  In  cafe  my  wife  have  no  ion  or  dau^hrer  by  me,  !'>: 
Icarfc  to  infilt,  i.s  the  fame  thirg*  a«  if  he  fald,  h%  uu  ' 
wife  liave  no  iifuc,  there  being  no  other  iiTuc  bui  fprii  t? 
daughtcri, 

MLckbvurm  and  Ec/gflcy,  1  P.  Jf'^m/.  600*  comes  tl»c  n«fi''rf 
'  any  cafe  to  the  prefcnt  j  for  not  ftnthftajidiug  there  was  tl»e  i-^ 
cxprcirion  there  as  well  as  hcTC,  dyrtg  ^^irhut  ip^t^  ytl  1-  ^ 
M^^^  -  it/i  fuppliett  the  word  fu.^k^  and  confitied  it  to  tk  ku 
and  tiaUfi'ters  of  his  fons,  and  was  of  opiiiion  that  ihefe  pot^'^ 
i/j^i/f,^  ti  -. '  w/  ^i/f,  did  not  give  an  ertatc-t^I  to  E^uar  Bdg^Lj  if 

V^*;  lu'pe,  upon  tlac  whole,  your  I^rdfhip  wiU  think  rr-: 'i*  , 
hM  ;jf  ne  far  enough,  and  th^t  the  court  \n  ill  make  a  ftatjd  ar-d  ^  , 
carrj'  t^^t*  conftru£lion  of  cftaies  tail  by  implication  flilliutJ^! 
than  any  nf  the  cafes  have  yet  gone-  "  I 

yix.ALirray  Attorney  G:!rtcial's  reply:  •        ^  | 

The  general  cjufftion  is,  What  liaiiiationsarc  to  be  inftrtcdii 
t])e  conveyance  of  the  trLft  clUtcs  ? 

By  what  rule  rs>  it  to  be  governed  ?   Why,  by  the  conftrucl«« 
of  law  upon  the  devife  of  the  legal  cftate  of  which  Sir  Wt^  . 
JJ^'uJl  died  feJfed,  md  v^  ill  equally  extend  to  the  truft  ihx^'^  \ 
for  there  cannot  be  two  rules  of  conihudion,  one  in  a  trnti  i  . 
law,  and  another  in  a  court  of  equity. 

Your  i,ordfhip  cannot  here,  any  more  than  at  law,  \tAJ^^ 
ISfnrds  which  are  not  in  the  wilf. 

The  fingle  c]ucftiou  is,  Did  iJie  tcftator  intend  a  TerralnJcrt* 
Sir  Him  J  Nfkhcsp^  r.nd  the  Leibmdims^  except  upon  ^  ^ 
faUtirc  of  iiiue  oi  his  daughter's  body  I 
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It  has  been  faid  in  this  cafe  here  is  the  word  fuch^  but  that  is  Letmhwl- 
fcegging  the  queftion ;  for  in  the  limitation  to  Sir  Herjry  Nt'U  t»"  r. 
thorpe  it  is,  in  cafe  my  coufin  Sir  Henry  Nelthorpe  (hall  happen 
to  die  before  he  attain  his  faid  age  of  twenty-one  years  and  with^ 
out  ijfue  ;  but  if  it  had  beenyZ/rA  iflue,  it  could  not  have  meant  a 
qualified  ifTue,  but  general,  becaufe  it  is  limited  to  fons  and 
dai2fi;hters  of  Sir  Henry  Nelthorpe^  and  therefore  fuch  muft  refer 
to  iiTue  generally. 

Suppofe  Mrs.  Tracy  had  died  during  the  minority  of  Sir 
Henry  Nelthorpe^  leaving  a  fon,  could  the  truftees  have  taken 
iflie  eftatc  ?  I  apprehend  not  5  as  the  contingency  has  not  hap- 
pened of  Mrs.  Tracfs  dying  without  iflue  living  at  hdr  deceafe. 

Now,  though  poflibly  the  teftator  might  intend  that  the  chil- 
dren of  his  grandaughters  ihould  take  preferably  to  the  great 
grandaughter,  the  daughter  of  his  eldeft  fon,  as  being  nearer  to     p  ^ 

fiimfelf;  yet,  I  apprehend,  he  clearly  meant  to  provide  for  the     «•  79     J 
defcendants  of  his  own  body,  before  he  limits  the  cftate  over  to 
the  remote  remainder-man. 

Sir  William  Dodwell  is  providing  for  the  iflue  of  his  daughter^ 
and  therefore  it  never  can  be  imagined,  as  he  has  limit'.d  the 
cftate  to  the  heirs  general  of  his  grandaughters,  fo  as  that  the 
ftemainder-men  cannot  take  without  failure  ot  iflue  of  them,  ihat 
he  was  not  equally  intending,  the  iflue  of  that  iflut;,  in  \\  <iir;-cl 
Knc,  the  great-grandaughter,  fliould  alio  take  before  the  rciTiain- 
der-men. 

The  power  of  barring  remainders  by  a  common  recovery,  is 
never  an  argument  agalnft  conilruing  an  eflnK^-riil  oy  w.»kIs  of 
implication,  being  only  a  confequence,  and  theretore  will  iiavc 
tio  weight  in  determining  this  quelHon. 

In  the  cafe  of  IFyld  verfus  Lewis  there  was  no  douSr  but  the 
fen  or  daughter  of  the  teftator's  wife  would  have  tak^ii  lor  utc  ; 
but  unlefs  the  court  conftrued  it  an  ellate-tail  by  implication  to 
the  firil  taker,  the  grandchildren  could  not  have  titken,  bat  it 
would  have  gone  to  a  remainder-man,  a  cuilarcrai  iLja.i')n.  rhe 
brother  of  the  teftator,  exclufive  of  die  immediate  d<  Iccnaancs 
an  a  right  line. 

In  Blackbourne  verfus  Edgeley  the  court  faid,  "  it  did  not  appear 
**  the  teftator  intended  Ewer  Edgeley'%  fons  daugliters  thuuld 
**  take,  for  he  might  think  that  on  Ewer  Edj^eley^  flying  \vi;!i- 
•*  out  iflue  male  his  name  and  family  would  be  dftcrmiiicu  tor 
••  which  reafon  he  might  limit  it  over  to  the  daughterb  of  Ewer 
^  Edgeley  himfelf." 

But  if  the  court  had  been  of  opinion,  from  the  words  of  the 
will,  it  was  the  intention  of  the  ttftator  th«*re  that  Ewer  Edg-Ws 
fons  and  daughters  fliould  take,  then  Lord  iW^^r/cj/f^/^  wv.u.d 
have  conftrued  the  words.  If  Ewcr  Edgeley  died  withcuii  iflUe 
to  give  an  eftatc-tail  by  implication  to  him,  in  order  to  provide 
for  the  daughters  of  his  eldeft  foa  5  fo  nothing  can  be  diawn  rVojn 
'thence  which  will  affe£l  the  prcfc:nt  cafe,  if  your  Lji\i:[i  p 
fhouldbe  of  opinion  the  teftator  here  meant  to  give  the  preference 
to  the  iffiic  of  the  cldeii  fon  of  his  daughter  before  the  rcmainder- 
-snen. 

Z  z  4  His 
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LiTMiivL-        His  own   iflue  muft  naturally  be  fuppofcd  to  be  the  (irft  db- 
"**  ^'        jcfls  of  his  care,  and  was  the  primary  provifion  intended  by  him  j 

■  *^*^*  and  what  (hews  it  ftrongly,  is,  that  he  did  not  oblige  the  pa- 
fon  who  (liould  marry  his  daughter,  or  any  of  the  femak  de- 
fcendants  of  his  daughter,  to  take  his  name ;  becaufe  he  thought 
fuch  an  injun£tion  might  prevent  his  daughter  from  marrying  to 
advantage,  as  otlier  families  might  reuin  the  fame  regard  to  a 
family  name  as  himfelf,  and  therefore  only  lays  this  injundHoo  on 
his  great-nephew  Sir  Henry  Neltborpt^  a  collateral  relation,  and 
on  the  LethieulUen  llrangerstothe  teftator. 

•  [  793  ]  If  the  tcftator  could  have  fo  great  a  regard  to  the  welfare  of 

his  grandchildren,  it  is  not  very  probable  that  it  would  equaOj 
extend  to  all  the  imediate  ifTue  iffue  of  his  body,  in  infinUum^  in 
exclufion  of  remainder-men,  one  of  which  was  only  a  colhttral 
relation,  and  the  others  diftant  ones  of  his  fitft  wife  '? 

A  near  contingency,  or  a  remote  one,  will  not  weigh  with  the 
court  in  determining  this  quedion ;  but  however  the  fa£l  is,  that 
there  is  only  one  fon  born  of  Mrs.  Tr/iry,  who  is  feven  years  dd, 
and  {he  has  never  had  any  children  Hnce ;  fo  that  the  accident  may 
as  well  happen  as  not,  it  being  an  equal  chance  whether,  if  he 
leaves  ifTue,  it  is  a  fon  or  daughter ;  and  if  the  latter,  fiiooU 
the  condrudion  prevail  which  die  plaintiff's  counfel  contend 
for,  fuch  daughter  would  be  totally  unprovided  for,  and 
the  eilate  go  to  ilrangers,  in  prejudice  to  the  teftator's  ia- 
mediate  lineal  defcendant,  his  great  grandaughter^  the  daughter 
of  his  cldcft  grandfon. 

I  rcll  the  whole  therefore  upon  this  ;  whether  the  teftator  in- 
tended that  all  the  ifTue  fliouid  take  before  the  remainder-nKH, 
or  that  remaind'jr-men  fliould  take  before  the  iflVic  female  of  hii 
rldeil  grandfon. 

Lord  Chancellor  dircdied  the  caufe  to  (land  over  till  the  294 
indant* 

Leth'uuUkur  verfus  Trary^  April  29,    1754,    The  Caufe  J!od  fir  ' 

Judgment. 

Lord  Chancellor, 
8.  C.  ante  728,    rr\  \\  \  s  comcs  before  the  court  upon  an  exception  taken  to 
A^rij/ic  1,220!     A     ^^^^  Maftcr's  report,  whereby  he  approves  of  a  conveyance 
to  be  made  of  tlic  eftates  purchafed  purfuant  to  the  will  of  Sir 
Williiim  Dodwcll  and  the  decree  in  the  caufo. 

And  likcwife  on  a  fupplemental  bill,  in  order  to  bring  the 
inf.int  Jhuwell  Trijcy,  the  fon  of  the  defendant  Mrs.  Tra.yy  Jmi 
j^rindfon  of  the  tcdator,  before  the  court. 

The  exception   is  taken  by  Srnarl  LctbieuUier  and   Ridari 

"  For  that  the  Maftcr  in  the  fcttlcmcnt  hath,  between  the  li- 
**  mitation  to  the  daughters  of  Mrs.  Tracy  and  the  heirs  of  thfir 
*•  refpeclivc  bodies,  and  the  eftatc  limited  to  Smart  LetkicuUitr 
*'  and  to  (larUs  LethieuUier  and  their  ifliic  male  fuccefEvelyi 
**  inferred  tlufe  words,  and  in  cafe  the  f.;id  AJary  Tracy  ia^ 
"  depart  iliii  life  witJiout  iffuc  of  her  body  livhig  at  her  dcccafe, 
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**  nvhenas  according  to  'the  intent  and  meaning  of  the  will  of  Sir     Lithiiii«- 
•«  William  Dodwell ;/  ought  to  be^  and  in  default  ifjuch  ijp4e."  Ti^ctI 

.This  bill  brings  the  whole  matter  before  the  court,  and  there- 
fore  I  may  properly  determine  the  points  now  before  me.  ^3^0,  U^A,a^^ 

There  are  two  queftions  :  ,/ArtjU^c/ 

Firft,  Whether  the  words  in  that  cafe,  myfaid  daughter  depart  £  y^^^^.-^^.  > 

this  lifcy  faTc.  are  fufficient,  and  co-operate  fo  in  conftruftion  of  -    ^ 

law,  as  to  turn  all  the  fubfequent  remainders  into  contingent  -^^^r/'^^'^^'''^^ 
ones.  ,  ^.l^^.'l^lLi'^ 

Secondly,  If  they  have  not  that  operation,  whether  the  tefta-  ^-^-^^.^^^^^ 
tor  intended  that  all  the  iflue  of  Mrs.  Tracy  fliould  take  and  en-  <^^  ^ 

joy  before  tht Lethieulliersy  and  whether  thefe  words  will  not  give    ,<s<Si^*/^i^ 
Mrs.  Tracy  an   cftate-tail  by   implication,  and  confequently  a  yj'  ^^^^  .  ^. 

power  to  bar  the  remainders  by  a  recovery.  

As  to  the  firft  qaeftion,  I  have  already  given  my  opinion,  that 
the  words  will  not  make  the  limitation  to  the  Lethieulliers  a  con- 
gent  remainder. 

I  have  no  doubt  from  the  words  of  the  will,  but  that  the  truft 
cftates  to  be  purchafed  with  the  perfonal  eftate,  and  the  rents  and. 
profils  of  his  real,  and  to  be  fettled  to  the  fame  ufes  with  the  le- 
gal eftate  of  Sir  William  Dodwell^  are  liable  to  the  fame  con- 
ftrudion,  though  there  be  fome  cafes  which  may  be  contrary,  and 
feem  to  diftinguifh  between  legal  and  equitable  eftates. 

Taking  that  to  be  fo,  there  can  be  no  quettion  but  Sir  William 
Dodwelly  intended  to  make  as  ftri£l  a  fettlement  as  he  poflibly 
could,  and  I  think  the  prefumption  of  that  intention  is  ftrengthen- 
ed  by  the  blank  in  the  will. 

For  after  the  limitations  to  fo  many  perfons  under  the  will^ 
lie  could  not  bring  himfelf  even  then  to  limit  it  to  his  own  heirs^ 
but  had  it  in  his  thoughts  tp  limit  it  over  ftill  further. 

This  is  a  circumftance  at  leaft  in  favour  of  his  intention  to  make 
a  ftri£):  fettlement. 

The  confequence  is,  that  he  has  either  ufed  words  to  fupport 
the  intention,  or  he  has  failed  in  point  law. 

If  the  words  have  the  operation  of  turning  the  eftate  for  life 
into  an  eftate-tail  by  implication,  it  would  give  Mrs.  Tracy  a 
power  to  bar  the  remainders ;  in  cafe  I  had  been  of  opinion  to  ex- 
tend the  contingency  to  the  Lethieulliers,  and  the  accident  had  hap-  [  795  ] 
penedof  Mrs.  Tracy^s  furviving  her  fon,  7i\\<\  he  had  left  only  a 
daughter,  (he  could  not  even  then  be  faid  to  take  by  the  will,  but 
it  would  defccnd  in  fee  to  the  mother,  the  daughter  of  the  teftator, 
and  flie  might  by  that  means  provide  for  fuch  daughter  of  her 
fon. 

But  I  will  not  go  over  this  part  of  tlie  cafe  aijjaiii ;  Luyiford 
verfus  Lee^  3  Lev.  125.  as  I  have  before  obfervcd,  is  vtry  ilrong 
for  this  purpofe. 

Thefe  words,  ifpe  depart  this  life^  fa^r.  feem  to  me  fr  >ni  the 
whole  tenor  of  the  will  to  be  relative  to  the  trull  created  by  the 

will.  ... 

The  teftator's  view  was,  as  his  daughter  and  Sir  ILnry  AW- 
.  ihor^  were  both  infants,  to  incrcafe  and   accumulate  the  bulk 
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LiTHiiwt*    of  his  rcaleftatc,  for  after  adding  to  his  daughter's  maintenance^ 
/iRActl'      he  direds  the  perfonal  eftate  to  be  laid  out  9gain  in  further  pur- 
chafes. 

He  in  the  next  place  coivfiders  Sir  Henry  Nehborpe  in  the  fame 
light,  and  gives  the  fame  dire£tion  during  his  minority  for  accu- 
mulation of  real  eftates;  xc  is  plainly  therefore  a  truft  of  thefc  pro- 
fits  during  the  minority  of  Sir  Henry  Nelthorpe^  and  an  accmnu- 
lation  of  diem  juft  in  the  fame  manner. 

But  when  he  comes  to  the  limitations  to  the  LetbteuUiert^  the 
teftator  makes  no  accumulation  of  profits^  but  devifes  to  them  in 
the  manner  mentioned  in  the  will,  with  a  limitation  to  the  tnit 
tees  to  preferve  contingent  remainders. 

What  could  be  his  meaning  in  this  ?  Why,  the  teftator  ima* 
gincd  his  daughter  might  die  a  minor  during  the  infancy  of  Sir 
Henry  Neithorpe^  and  that  he.  likewife  being  very  young  at  that 
time  might  alfo  die  before  he  came  of  age,  and  therefore  was 
providing  againft  both  the  accidents,  which  more  and  moie  in* 
duces  me  to  be  of  opinion  thefe  words  do  not  make  a  contingeo- 
r  cy  to  the  LethieulUers^  but  with  refpeft  to  them  muft  be  confidcr- 

ed  as  tf  vejled  retnainder. 

I  ihall  now  give  an  opinion  as  if  I  was  doing  it  upon  a  fpcdal 
verdia. 

Upon  tlie  wordsv  If  my  daughter  depart  this  life  ivkhout  iffue  tf 
her  body  living  at  her  deceafe^  my  opinion  is,  that  they  are  to  be 
confidered  as  if  he  had  added  during  the  minority  of  Sir  Henry  AW* 
thorpe ;  and  this  determines  the  iirft  queftion. 

But  fuppofing  they  do  not  afFeft  the  fubfequent  remainders, 
then  fecondly,  whether  the  teftator  did  not  intend  that  all  die 
iflue  of  Mrs.  Tracy  (hould  take  and  enjoy  before  the  LethieuUiers^ 
[  796  ]  and  whether  thefe  words  wiil  not  grve  Mrs.  Tracy  an  eftate-tail 
by  implication ;  and  for  this  reafon  particularly,  as  there  is  no 
other  way  of  letting  in  the  daughter  cf  the  eldejl  fon  but  by  giving 
the  firft  taker  fuch  cftate  by  implication. 

It  is  certainly  true,  that  there  are  feveral  cafes  in  law  where 
the  words,  if  he  die  ivithcut  ijfucy  have  been  held  to  create  an 
eilate-tail  by  implication. 
A  >mt  mUfir-  I  Cannot  help  faying  that  it  is  a  great  misfortune  to  Jf^e/lmifh^ 
T-'^b'^J'^rch  P^'^'^^^  ^^^^^  *5  "^  report  of  Lord  Chief  Juftice  Hale  himfcli 
no  .cporrof"  "  of  ^^^^  Cafe  of  King  verfus  Melling,  nor  any  copy  of  his  argu- 
Lori  Ch.  J.  mcnt,  for  it  is  very  imperfeft  in  Ventris^  efpecialJy  as  to  the  cafes 
fhe'cl' o/a:;^    faid  to  have  been  cited  by  Hale. 

>crius  'A?.lvi//^f        But  however,  there  are  feveral  caf<?s,  where  a  limitation  for 

ror  any  copy  of  \\{^  at  the  outfet  of  a  Will  hath  been  by  fubfequent  words  turned 

fo:',  al^P/^oTted     ^"^^  '^"  cftatc-tail  in  this  court  in  order  to  provide  for  the  i/Tue; 

in  /'.;;/ri;,  it  is     but  thcrc  is  uo  cafc  comcs  up  to  this  ;  tlic  reafon  is   that  if  the 

very  impcittdl.    connefliiig  wofds  were  turned  hnto  words  of  limitation    thcr 

would    give    an  eftate-tail-,    as  a  devife   to  y^.   and   if  he  die 

without  ilTue,  then  to  B.  or  to  A,  for  life,  and   if,  {fff.  then  to 

-B.by  conjoining  them  they  give  an  inlieritance* 

But  in  the  prefent  cafe,  turn  thefe  words  of  contingency  into 
words  of  limitation,  If  my  daugUer  depart  thu   life  nvithut  ijie^ 
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tic.  during  the  tninoriiy  of  Sir  Henry  Nilthorpe ;  tlicy  will  not  givC     letwiEVL- 
an  entail,  but  will  give  /^  the  if ue -living  at  her  dvceafc^  ^c.  an        t"acy1 
cftatc  by  pufcbafc,  for  then  they  M'ili  run  thus  : 

To  Mrs.  Tracy  for  life,  to  her  firft  fon  and  the  heirs  male  of 
hU  lx)dy,  to  the  fccond  and  every  other  of  her  fons  and  the  heirs 
of  tlicir  refpe£l:iv2  bodies,  to  her  dauirhters  and  the  heirs 
of  tlicir  refpcclive  bodi^^s,  remainder  to  fuch  iffue  as  fhe  (hall 
leave  at  t!ie  time  of  her  death  in  the  minority  of  Sir  Henry  NeJ- 
thorpe. 

So  tliat  thefe  words  will  make  this  particular  fpecies  of  i/Tuc 
take  by  parchafe  \  and  place  thefe  words  in  what  manner  you 
pleafe,  they  can  make  no  limitation  in  tail. 

But  then  it  ij?  faid,  it  is  extremely  hard  the  daughter  of  the  fon 
fhould  be  totally  unprovided  for. 

It  is  approhiiided  by  the  counfel  on  both  fides,  that  the  mif- 
take  in  the  will  was  letfing  in  daughters  of  his  fecond  and  other 
fon  >  and  that  the  inrention  of  the  teftator  was  to  prefer  his 
gra»»iaugh:ers  to  the  great  grandaughters,  tlic  daughters  of  the 
eldeft  and  other  fons  of  Mis.  Tracy ;  but  it  would  be  too  much 
to  conftrue  thefe  words  to  make  an  entail  by  implication,  mere-  L  797  J 
\j  becaufe  a  cafe  may  happen  in  which  a  great  grandaughter  of 
the  teftator  may  be  unprovided  for,  efpecially  as  it  is  admitted  the 
teftator  meant  1 1  prefer  his  grandaughtcrs,  being  nearer  to  him 
in  point  ol  rtiation  than  his  great  grandaughter,  the  daughter 
of  hiscklf.ll  ^randfon. 

This  brings  it  vfery  near  the  cafe  01  BlaclbGurne  verfus  Edgeley^ 
for  there  the  €ourt  fupplied  the  yvord/uch. 

Belld^ff,  in  this  cafe  the  fon  of  Mrs.  Trary  when  twenty-one 
may  bar  ill  the  limitatir)ns ;  and  though  it  is  infiiled  on,  and  ve- 
ry truly,  the  power  of  fufFering  a  common  recovery  is  a  confe- 
qu^ntial  one;  and  courts  of  juftice,  as  was  done  in  tlie  cafe  of 
£Aaw  and  Weighs  Eq.  Caf.  Ahr.  1 2  J .  will  conftrue  according  to  *  Stn.  798. 
the  Wxz  of  fucceflion  without  being  influenced  by  the  cflFe£l  it  may  p^j'j^fj'  5f' 
produce  ;  yet  there  have  been  cafes  where  it  is  a  meafuring  caft,  in  g  Mod.  253. 
which  tiie  confideration  of  barring  has  had  weight  5  as  in  the  cafe  s^*-    Barnard 
of  Bavipjield  verfus  Pophawy  where  notwithftanding  it  was  objeft-     '     '  ^** 
cd  tbat  unlefs  tlie  words,  liTue  male  of  Popham  create  an  eftate- 
taii  in  him,  a  pofthumous  fon  would  not  take ;  yet   it  was  an- 
fwered  by  the  court,  that  though  it  might  have  been  intended 
fuch  pofthumous  fon  ihould  take,  this  was  but  a  remote  mif- 
chief  or  contingency,  whereas  it  was  very  obvious  that  the  tef- 
tator meant  it  fhould  not  bs  in  the  power  of  Popham  to  bar  the 
remainders,  which  it  was  plain  he  could  do  if  he  had  an  eftate- 
tail ;  fo  that  this  being  a  mifchief  near  and  eafy  to  be  forefcen,  it 
was  certainly  in  the  intent  of  the  teftator  to  obviate  and  prevent 
the  fame. 

This  is  a  Cafe  that  proves  by  the   authority   of  very  great  Where  the litcu- 
men    (for  it    received   a   folemn    determination    l^fore   Lord  Ij^'^crtitillg^an^ 
Keeper  Wright ^  Lord  Chief  Juftice  //<?//,  Lord  CJiief  Juftice  «i*<»tc.t?irMnot 

plain  bu'.  Tcry 
dottbtfttl,  judges  will  lay  hold  of  any  circumftaacc  rather  than  pat  it  la  tke  power  of  a  perfon,  on  a  re- 
IBttc  couiia^encyi  to  bir  all  ful»fequent  rcmainlen. 

Trevor 
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LiTHiEWL-  Trevor,  Sir  Join  Trevor,  Mafter  of  the  Rolls,  and  Mr.  Jufllcc 
Ti"crl  i^^w^^A  who  all  gave  their  opinions,  that  Popham  had  only  aa 
cftatc  for  life)  that  where  the  intention  of  creating  an  cftatc- 
tail  is  not  plain,  but  very  doubtful  and  uncertain,  judges  v3i 
lay  hold  of  any  circumftance  rather  than  put  it  in  the  powci  of 
a  perfon  upon  a  remote  contingency  to  Bur  all  fubfequcat  re- 
mainders. 

This  is  my  opinion,  and  therefore  let  th?  firft  exception  be 
allowed,  for  Smart  Lethieullier  and  Charles  Lethieuliiet^s  cftatc 
muft,  according  to  the  teftator's  intent  and  meaning,  be  limited 
to  them,  and  to  their  firft  and  other  fons  in  tail-male  refpc£ti?clT, 
as  remainders  vejlcd,  and  to  take  place  upon  failure  df  iflfuc  of 
Mrs.  Tracy  generally. 


Cafe  295.  Ex  parte  Ihirier,  April  30,   1754. 

r  798 1 

Tfc€  exrcutiofi  ^Tp  HERE  was  a  queftlon  in  a  caufe  before  Sir  Getxrii  he  ; 
•'^fcM^atirn  !>f  ^  *^  j^^*gc  of  the  prerogative  court,  whether  the  exccudon 
tke  Aril,  and  the  of  a  fecoftd  wiil  is  a  revocation  of  the  firft,  though  the  fecond 
c:nicc!i.ng  the  jg  afterwards  cancelled,  and  whether  fuch  cancelling  fetsup 
.Koffc^up  «5^c  firft  will  again?  Sir  G^rg^  i^  gave  fentencc  that  it  was  1 
the  hrft  a-  revocation,  and  that  the  cancelling  the  fecond  did  not  fet  up  die 
«^*Ci).  firft. 

A  petition  was  preferred  to  Lord  Chancellor  on  the  part  of  tk 
principal  defendant  in  that  caufe,  for  a  full  commifFion  of  dd& 
gates,  and  aifo  a  crofs  petition,  praying  that  the  commiOioa  maj 
ifiue  to  judges  of  the  common  law  and  civilians  only. 
Lord  Chancellor, 
Djfcretjonary  in       ^^  **  *"  ^'^  difcretion  of  this  court,  whether  they  vrill  grant  a 
the  court  wbc-    commiflion  of  delegates  to  judges  of  the  common  law  aod  civi- 
*^'  '**7ir*^^     lians,  or  to  them  and  the  lords  fpiritual  and  temporal, 
^fffionofdcie-       I  have  granted  a   full  commiffion  where  tlie  jurifdiciioiof 
s»tes.  bifhops  is  in  controverfy,  or  any  queftion  is  depending  that  cod- 

cerns  the  canon  and  ecclefiaftical  law. 
WHere  legal  ^d      The  principal    intention    in  granting  full    commiffions  is, 
!!!!fi!;!^.?!ll. -.n  where  legal   and  ecclefiaftical  matters  come  in  Oucliion;  and 

matters  cumt  m  .°i,  «         i«r\«  e  •!' 

queftion  the  in  Order  to  balance  the  objedtion  of  a  partiality  to  one  Jaw  more 

judges  in  both  ^^^n  to  the  Other,  and  to  obviate  this,  the  judges  in  both  arc  ap- 

^    ^^  pointed. 

.  .  The  prefent  matter  Is  upon  the  point  of  a  will,  and  altogc- 

merrmatter*of  thcr  a  qucftion  of  law ;  and  therefore  I  ftiaU  difmifs  die  pcti- 

law  acommlf-  tion  of  the  party  appellate,  and  according  to  the  prayer  of  tk 

•td*eif  Md'^*  i-  ^"^^^^  petition  dire£t  a  commiffion  of  delegates  to  judges  andci- 

iiaos  only.  vilians  only. 

(1)  Contra  Coodrigbt  on  i\itdem»  of  Glazier  Y,  Glazier,  J^Bxr.tS^^* 


in  the  Time  of  Lord  Chancellor  H ardwicke.  ^gt 


Sparrow  vtr{\xs  Hardcq^le^  Ea/ler  Term,  May  6.  1754.  Cafe  2 95. 

ON  the   28th  of  yu/y  17 16,  Cyril  Jrthington  niTidc  hi$  will  S.  C.  Amb,  214* 
and  thereby  devifed  unto  Sir  fTa/trr  Hawk/worth  and  3?*/**?' "ll" 
1  ^    •    %     •  %     m  nt«  r»*  •!  viicd  under  tns 

Others,  their  heirs  and  afligns,  all  his  manors,  mcfluages,  tithes,  will  of  c.  A. 
tenements  and  hereditaments  whatfocvcr,  in  the  county  of  Torh^  *""*  "^^  j?  ""^ 
or  clfewh^e  in  England^  and  all  his  eftate,  right,  title  and  in-  t^^Ut^^^^ 
tereft  therein,  either  in  law  or  equity,  upon  trull  to  pny  *  all  his  any  alteration  or 
juft  debts  out  of  the  rents  and  profits,  by  leafing,  ^c.  and  fub-  ^^kcritlTdfter 
}c£k  thereto  in  truft  ^for  his  nephew  Cynl  Arthingion^  the  plain-  cnt  eftate,  and  " 
tiff's  father,  for  life,  remainder  to  his  fir  ft  and  other  fons  in  tail  occafions  a  differ* 
male,  and  for  want  of  fuch  iflue,  in  truft  for  his  nephew  Sand-  ^^IJ^""^^'^ 
ford  Arthington  in  like  manner,  and  for  want  of  fuch  iflue,  in  truft 
for  his  nephew  the  defendant  Thomas  HnrdcqftUy  in  like  manner,    t  *799  1 
and  for  want  of  fuch  iflue   In  truft  for  his  nephew  Cyril  Hard* 
caftUy  in  like  manner,  and  for  want  of  fuch  iifue  in  truft  for  his 
nephew  Sandford  Hardcajlle^  in  like  manner,   remainder  in  trujl 
J6r  his  Givn  right  heirs  for  ever. 

On  the  13th  of  OHober  1720,  the  teftator  made  a  codicil  to 
bis  wiU,  reciting  that  he  had  mnde  his  will  as  aforefaid,  but  hav« 
ing  juft  rcafon  to  be  difpleafed  with  his  nephew  Cyril  Ar- 
tUngion^  and  with  Thomas  Hardcajile^  and  Cyril  Hardcajlle^  three 
devifees  mentioned  in  liis  will,  did,  on  ferious  confideration, 
think  fit  to  alter  the  fame  as  to  them  only,  and  did  thereby  re- 
voke and  make  void  all  devifes  in  the  will  made  to  them,  or 
any  of  them,  or  any  of  their  heirs,  as  fully  as  if  the  fame  ha4 
never  been  made. 

On  the  2ift  of  November  1723,  he  made  another  codicil,  re- 
citing or  mentioning  the  faid  will,  and  the  firft  codicil,  and  did 
thereby  declare,  that  being  then  reconciled  to  his  nephew  Cyril 
Arthington^  he  confidcrcd  he  was  his  next  heir  at  law,  and  chat 
it  would  be  a  great  piece  of  hardfhip,  if  not  injufticc^  to  dif- 
inherit  him,  he  therefore  on  further  confideration,  thought 
fit,  and  did  thereby  revoke  and  make  void  the  faid  codicil,  fo 
far  as  related  to  his  nephew  Cyril  Arthington^  and  his  heirs,  but 
not  with  rcfpcft  to  Thomas  Hardcajlle  and  Cyril  Hard<ajlle^  and 
their  refpe£tive  heirs  \  and  did  thereby  will,  that  his  faid  in  pare  # 

recited  will,  and  all  devifes  and  bequefts  therein,  ihould  ftand  and 
lemain  in  their  original  full  force  and  efiecl  with  refpeft  to  Cyril 
Arthington  and  his  heirs ^ 

By  indenture  dated  the  20th  of  November  1723,  made  be- 
tween Cyril  Arthington  the  teftator  of  the  one  part,  the  faid  Sir 
Walter  Hawiftvorth  and  Sir  Walter  Caherfey  of  the  other  parr, 
'for  divers  good  confiderations,  he  the  faid  Cyril  Arthington  did 
grant  to  Sir  iValter  Hawhfivcrih^  il^c.  and  their  heirs,  all  the 
advow/onj  donation  and  right  of  patronage  of,  in,  and  to  the  rec- 
tory and  paufli  church  of  Add/e^  and  all  the  eftate,  right,  title, 
intereftv  property,  claim  and  demand  whatfoever,  of  him  the 
iaid  Cyril  Arthington^  of,  iui  and  to  the  faid  advowfon^  to  hold  to 

them 
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Spabrow  v.   ff,^fff  ^fjj  f/.f,ff.  helrsy  to  the  only  ufc  and  behoof  of  them  and  thcif 

And  by  another  indenture  dated  the  21ft  of  Novemkr  1723, 
between  the  faid  panics,  rccmng  the  firft  mentioned  indcnturci 
it  was  thereby  wkneired  that  the  true  intent  and  meaning  of  the 
faid  recited  grant,  and  of  the  parties,  was,  and  is,  that  the  ad- 
vowfon,  donation  and  right  of  patronage  was  and  is  fo  granted, 
E  800  3  upon  truft  that  ihe  faid  Sir  Walter^  bfc.  or  the  furvivor  of  than, 
and  his  heirs,  Ihouid  prefent  to  the  faid  church  when  the  fame 
ihould  become  void,  fuch  fon  of  R$bert  Jachforiy  the  then  incum- 
bent,  as  ihouid  at  any  time  after  fuch  vacancy,  or  at  any  tioie 
within  five  months  next  after  fuch  vacancy  be  by  law  qualified 
to  be  prefented  to  the  faid  church. 

And  in  cafe  there  (hould  be  two  or  more  fuch  fons  fo  quaC- 
iied,  that  then  fuch  of  the  faid  fons,  as  the  faid  Cyril  Afikiini* 
forty  or  his  heirs^  by  writing  under  his  or  their  hands  and  fcab 
nominated,  (hould  be  prefented,  and  in  default  thereof,  the 
truflees  fhould  prefent  fuch  of  the  faid  fons  as  he  or  they  (hoold 
think  meet* 

And  in  cafe  at  the  time  of  the  firft,  or  any  future  vacanqof 
the  faid  church,  there  fliould  be  living  a  fon  or  fons  of  RsUrt 
Jachfotiy  who  (hould  then  be  by  law  incapable  to  take  fadi 
church,  the  truftees  (hould  prefent  fuch  clerk  thereto  as  by  die 
faid  Cyril  ArthingiGiiy  or  his  hcirs^  (hould  be  nominated,  and  in 
default  of  fuch  nomination,  fuch  clerk  as  they  ihouid  think 
meet. 

So  that  every  fuch  clerk  fo  to  be  prefented  during  the  inca- 
pacity of  fuch  fon  or  fons  of  Robert  Jaclforiy  (hould  become 
bound  to  the  truftees  in  fuch  fum  of  money,  and  with  fuchfc- 
curities,  as  the  truftees  (hould  direct,  to  refign  fuch  church  fo 
foon  as  any  fon  of  Robert  Jachfcn  (hould  be  qualified  to  be 
admitted  thereto,  and  that  fuch  clerk,  giving  fuch  fccurity, 
(liould  be  by  the  fait!  truftees  requefted  to  refign  fuch  church, 
it  being  the  true  meaning  thereof,  that  no  clerk  thereof  fhculd 
at  any  vacancy  of  the  church  be  prefented  thi^reio,  during 
the  incapacity  of  any  fon  of  Robert  Jackfofij  to  take  fuch  cliurch, 
or  be  prefented  thereto,  who  (liould  refufe  to  enter  into  fuch  fe- 
curity,  to  refign  the  fame  j  the  church  being  intended  to  be  a 
provifion  and  preferment  for  fuch  of  the  fons  of  Robert  Jaclf:n 
as  fl:ould  be  by  law  qualified  to  be  prefented  thereto. 

Provided,  th;:t  in  cafe  at  the  time  when  the  church  (hould  (irft 
become  vacant,  or  at  the  time  of  every  future  vacancy,  there 
(hould  be  no  fbn  of  Robert  Jachfon  living,  or  in  cafe  any  fon  of 
Robert  Jack/on  being  by  bw  qualified  to  take  fuch  cliurch,  (hould 
neglect  or  refufe  to  accept  a  prcfentation  thereto,  that  in  any  of 
the  fiiid  cafes,  the  truftees  (houlil  (land  feifed  of  the  advowfon, 
donation  and  right  of  patronage  of  the  church,  //;  trujlf.r  Cyril  Ar* 
thington  and  his  heirs,  and  •n  rcquejJ JJjculd  convey  over  thejameti 
his  or  tht'ir  ufc. 

And  in  ihe  fame  ccfc  of  there  being  nc  fen  cf  Robert  Jackfon  //y- 
ing  at  the  time  of  fuch  vacancy^  cr  of  nfulal  to  accept  fmch  prefentJ* 
iion  as  aflrcfiii!^  the  truftees  ihouid  prefent  fuch  clerk  to  fuch 
cViUvdi  '^^   Cjrii  /Lvihin^tsn    tr    his  itirt^    ihowld   in  wridng 

nominate 
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nommate  to  be  prefented,  and  in  default  of  fuch  nomination,  6?  At  tow  ▼* 
thin  fuch  c/erk  Jbonld  he  prefenUd  as  the  Jaid  trujlees  Jbould  think  «'^*'»*=^»t^«' 
niett* 

Cyril  Arthingion  the  grantor  and  teftator  died  foon  after,  with- 
out iflue. 

And  Cjril  Arthingion  his  nephew  was  his  heir  at  law,  who  is 
alfo  fince  dead,  and  left  Cyril  Arthington  his  fon  and  heir  at  law^ 
who  is  aifo  dead  under  age,  and  without  liTue,  leaving  the  plain* 
dflFshis  fifters,  and  heirs  at  law. 

Robert  Jdcifon  the  father  died  foon  after  the  death  of  Cyrl^ 
Arthington  the  father,  whereby  the  church  became  vacant,  and 
the  defendant  William  Jack/on  his  fon  being  duly  qualified,  hath 
fince  been  prefented  to  the  faid  church  by  the  faid  trultees,  and 
is  now  the  incumbent. 

The  two  truftees  are  dead,  and  the  defendant  Sir  Walter 
Blacket  is  the  ion  and  heir  of  Sir  Walter  Calverley^  the  furviving 
truftee,  and  the  legal  eftatc  in  the  advowfon  is  in  him. 

The  plaintiffs  by  their  bill  charge  that  the  truft  is  determined 
on  William  Jachfon*s  being  prefented,  and  the  advowfon  and 
right  thereto  ought  to  be  aflTigned  to  them,  the  heirs  at  law  of 
Cyril  Arthington^  and  that  in  cafe  the  church  (hould  become  va-* 
cant,  they  would  have  a  right  to  prefent  thereto. 

For  that  the  fecond  codicil  being  executed  before  the  con- 
veyance and  deed  of  truft,  the  faid  deed  and  conveyance  ?.s  exe*" 
cuted  afterwards,  is  a  revocation  of  the  will  pro  tanto^  and  re* 
yokes  the  truft  of  tlie  advowfon,  which,  by  conftru£!lion,  might 
otherwifc  be  in  the  ifTue  male  of  the  devifee  Cyril  Arthingion  the 
nephew,  or,  for  want  thereof,  go  over  according  to  the  devifes  in 
the  faid  will. 

For,  as  the  bill  charges,  by  fuch  exprefs  a£l  and  deed  the 
teftator  did  limit  and  retain  the  faid  advowfon  to  his  own  right 
heirs. 

Their  bill,  therefore,  is  brought  for  the  heir  of  the  furviving 
truftee  to  convey  the  legal  right  and  title  in  and  to  the  faid  ad- 
vowfon, re£tory  and  parifh  church  to  the  plaintiff,  and  that  the 
indenture  of  conveyance,  and  deed  of  truft  herein  refpefiively^ 
dated  the  20th  and  21ft  ol November^  ^T^i%  ^^^  he  delivered  up 
to  the  plaintiffs. 

The  defendant  Thomas  Hardcajlle^  otherwifc  Arthingion^  the 
fon  of  Sandford  Hardcajlle^  the  laft  remainder-man  under  the  will  ' 
of  the  teftator,  being  in  pofleflion  of  the  reft  of  the  real  eftates 
devifed  thereby,  by  his  anfwer  infifts,  nocwithftanding  the  con- 
veyance of  the  advowfon,  and  the  truft  thereof,  he  is  in  equity  [  802  ] 
intitlcd  tliereto  under  the  will  and  codicils,  as  devifee  of  the 
real  eftate,  and  that  it  ought  to  be  conveyed  to,  or  to  the  ufe 
of  the  defendant,  and  iici(Si  heirs  male  of  his  body,  in  regard  the 
teftator  intended  to  give  the  benefit  of  one  prefentation  only, 
to  one  of  the  fons  of  Robert  Jack/on^  but  when  that  purpofe  was 
fcrved,  then  the  advowfon  ihouM  go  along  with  the  rcfidue  of 
his  real  eftate ;  and  that,  admitting  the  deeds  were  executed  after 
the  fecond  .codicil,  they  ought  only  to  revoke  the  faid  will/r^ 
taato^  and  not  intiiely  as  to  the  whole  inheritance  of  the  ad- 
vowfon. 
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Sfariowv.  vowfon,  and  difunite  and  feparate  it  from  all  the  reft  of  hit 
HAiDCAfTLx.  ^^^j  ^j^^j^^  efpecially  as  it  is  of  the  yearly  value  of  350/.  and 
that  the  plaintiflfe,  as  heirs  general  of  the  teftator,  have  not 
any  rig^t  or  title  to  the  advowfon,  other  than  the  reverGon  in 
fee  thereof,  after  the  eftate-tail  therein  now  vefted  in  the  de- 
fendant, and  therefore  infiClsy  that  he  is  intitled  to  thebenefitof  the 
truft  thereof,  and  that  Sir  Walter  BlackH  fliall  be  decreed  to  con- 
vey the  legal  eftate  of  the  advowfon  to  them. 

There  was  a  fingle  witnefs  in  the  caufe  who  proved  that  both 
the  deeds,  were  executed  by  Cyril  Artkington  the  uncle,  and 
Sir  Walter  Caherley,  at  the  fame  time,  and  after  the  fecond 
codicil* 

Lord  Chancellor, 

I  fliall  make  only  one  queftion,  Whether  the  grant  of  the  ad- 
vowfon made  by  the  teftator  to  two  perfons  and  their  heirs,  and 
the  declaration  of  truit  at  the  fame  time,  are  a  revocation  of  the 
will,  or  not  ? 

It  depends  on  a  (hort  fa£):. 

His  Lordfliip  then  ftated  the  cafe  from  the  will,  the  deeds  and 
the  codicils. 

There  is  a  material  claufe  at  the  end  of  the  declaration  of  tfuft 
of  the  advowfon. 

If  there  be  no  fon  of  Robert  Jachfon  living  at  the  time  of  fu^i 
vacancy,  or  in  cafe  of  a  refufal  to  accept  as  aforefaid,  the  trut 
tees  ftiould  prefent  fuch  clerk,  tic.  and  in  default  offuch  nam^ 
nation^  then  fuch  cUrh  fbould  be  prefentedas  the  /aid  trufteesJbwU 
think  meetm 

A  cafe  put  under  the  deed  itfelf,  in  which  thefe  very  truftces 
may  have  a  right  of  nomination  and  prcfentation. 

Alter  the  death  of  Cyril  Arthington  the  teftator,  a  vacancy 
happens,  and  one  of  the  fons  of  Robert  Jack/on  is  prefented,  and 
tlic  truft  ferved. 
C  803  ]  And  the  bill  is  brought  by  the  plaintiffs,  as  heirs  at  law  of  the 
teftator,  and  Cyril  Artkington  his  nephew,  for  the  purpofes  be- 
fore mentioned,^  " 

The  general  principle  on  which  the  queftion  depends,  and 
enforced  by  cafes,  is,  that  a  man  at  the  time  of  making  a  will 
muft  have  a  difpofing  capacity  and  mind. 

That  he  muft  at  the  time  be  feifed  of  the  eftates  he  devifes. 

And  fuch  eftates  muft  remain  in  the  fame  plight,  and  unal- 
tered, to  the  time  of  the  teftator's  death  ;  for  any  alteration,  or 
new  modelling,  will  make  it  a  different  eftate,  and  occafion  a  dif- 
ferent coiiftrudlion  at  law,  unlcfs  in  fome  exceptions,  which  I 
fhall  mention  by  and  by. 
A  rcofFment  in  It  has  been  determined,  and  muft  be  agreed  to  be  law,  that 
fee  executed  after  jf^man  fcifcd  in  fee  makes  a  will,  yet,  if  he  afterwards  cxe- 

a  will,  IS  a  rcvo-  *./,.  -r  i-.  '.  ,,  ,,, 

cation,  even  if  cutes  a  feoffment  in  lee,  this  is  a  revocation  -,  nay,  has  been  held 
there  WAS  no  11-  {^^  \{  there  was  no  livery  on  that  feoff'ment,  becaufe  it  imports 
Tbargifran'a '""  an  intcniiou  in  tlie  teftator  to  revoke  ( i ). 

fale,  though  not 
jarolled. 

(i)  Beard  v.  Beard,  ante  73.  Pmfms  v.  Freeman,  ante  748,  note. 

The 
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The  fame  as  to  a  bargain  and  falc,  which,  though  not  inroll-     Spai»ow  t. 
^d  before  the  tcftator*8  dc^th,  is  a  revocation.  HAtDCAtTn. 

Lord  LincoM%  cafe,  Eq,  Caf.  Abr.  411.  which  turned  upon  a  a 
:onveyanceby  Edward  Ezr\  of  Lincoln,  to  truftccs,  in  confide-Vrom  thr^Tf 
ration  of  an  intended  marriage  with  Mrs.  Calveriyy  and  though  ^'  ^  truftees,  in 
jroved  there  never  was  any  intention  of  fuch  marriage,  but  a  ^^'iftt'iSId^- 
acrc  whim  of  the  Earl,  yet  determined  with  great  deliberation  ria^e  with  c.  ' 
II  this  court,  and  afterwards  in  the  Houfe  of  Lords,  to  be  a  re-  ^'^"g**  »^*»^»'e  ne - 
rocadonofhiswill.  .         Z^^ltJ:.' 

mined  to  be  a  revocation  of  hit  wiU. 

The  courts  have   gone  further  ftill,  and  held,  that  if  a  man  if  a  man  feifed 
ras  fcifcd  in  fee,  and  afterwards,  thinking  he  had  only  an  eftate-  |"  ^*'  thinkinj 
ail,  fuffers  a  recovery,  in  order  to  confirm  his  wiU,  yet  this  is  a  tJi only, °fuffew" 

^evocation  of  it  (  1  ).  a  recovery   to 

But  in  the  prefcnt  cafe  a  diftinftion  has  been  attempted  to  be  *^°°?™  ^*  *»^'» 
akcn,  which  is,  that  the  teftator  being  feifed  of  the  legal  eftate,  t^oa'o"iu"**^^" 
nd  having  the  fame  day  executed  a  deed  for  a  particular  purpofc 
inly,  muft  be  confidcred  as  one  intire  tranfaftion,  and  not  a 
evocation :  and  it  is  infifted,  that  .the  tcftator's  declaring  the 
cuft  to  himfelf  and  his  heirs,  is  the  fame  thing  as  if  he  had 
zft  the  truft  to  refult  to  him  and  his  heirs,  and  would  have  paf - 
ed  by  the  devife  of  the  land,  and  mufi  be  confidered  as  part  of 
he  old  eftate. 

I  find  no  authority  for  this,  and  am  of  a  different  opinion*  [  804  ] 

It  has  been  faid,  that  if  a  man  feifed  in  fee  makes  a  will,  and 
ifterwards  a  conveyance  in  fee  in  truft,  and  tlien  declares  the 
nift  only  as  to  part,  that  the  refidue  (hall  not  be  revoked. 

But  I  think  otherwife.  If  a  man  feifed  in  fee  of  a  truft,  and 
ifterwards  devifes  it  to  another,  and  then  takes  the  legal  fee-fim- 
)le,  I  thought  this  no  revocation  in  the  cafe  of  Parfons  and  Free^ 
nan,  m  Michaelmas  term  17x1,  {vide  ante  741.  749-)  but  it  was 
lot  the  principal  point,  and  only  faid  obiter. 

I  find  a  cafe  in  the  books  oppofitc  to  the  point  now  in  quef* 
ion,  and  which  gives  great  countenance  to  my  opinion.  Roirs 
ibr.  6\6*pL'i.  Dyer  73.  pL  10.  between  Montague  and  Jef^ 
^eys. 

If  a  man,  having  feoffees  to  his  ufe,  before  the  ftatuCe  of  27 
if.  8-  had  devifcd  the  land  to  another,  and  afterwards  the 
ioffces  made  feoffments  of  the  land  to  the  ufe  of  the  devifor,  and 
Fter  the  ftatute,  the  devifor  died,  .he  land  ftiall  pafs  by  the  de- 
Ifc,  for  after  the  feoffment  the  devifor  had  the  fame  ufe  as  he 
ad  before. 

I  looked  into  Dyer,  but  do  not  find  the  point  determined ;  but 
lere  is  plainly  a  reference  in  it  to  the  cafe  of  Montague  and 
r^fr^x,  Af.  38,  39  ELB.R. 

Xord  Chief  Jultice  -R^// mentions  more  points  .determined  in 
lat  cafe  than  are  ftated  by  any  of  the  reporters,  and  tJiereforc 
robably  he  had  a  much  better  note  of  Montague  verfus  Jeffreys 
aan  any  other  perfon  belides. 

(i)  Matiuood  V.  Tumer,  3  P.  fT.  163. 
Vol.  III.  3  A  The 
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Stai  low  ▼       The  ufe  at  law  was  the  beneficial  and  profitabk  iotereft,  Afi 
Habvcastli.   (g^j^Q  as  a  truft  equity,  and  which  remained  in  the  (ame  pligb 
after  the  feoffment  as  before,  and  the  feofiecs  there  granted tbe 
dry  legal  eftate  to  the  devifor. 

But  the  di{lin£tion  relied    upon  is,  that  this  is  a  conTeyaoct 

made  for  a  fpecial  particubr  purpofe  to  fenre  the  truft  only  otat- 

ed  for  the  benefit  of  Mr.  Jackfor^sfons^  and  when  that  was  ienei 

ought  to  affe£l  the  eftate  no  further,  and  is  coonpaxed  to  the  cafe 

^^  of  mortgages  and  fecurities  for  money. 

A  mortgage  for  a  term  of  years,  made  fubjecl  to  a  wiO,  is  it 

point  of  law,  only  a  revocation  pro  tanto  ;  but  mortgages  in  fa^ 

though  otherwife  at  law,  are  confidered  as  partial  rerocatioos  it  i 

equity. 

I  '^5  J        The  excepted  cafes  out  of  the  general  rules  of  rerocadons  be 

rafes outofthc    ^^^"  coufincd  to  mortgages  and  fecurities   for  money,  and i 

gf  neni  rales  of  conveyauccs  for  railing  money  to  pay  debts. 

icvocatioot  are 

confined  to  mortgages  and  conTejaoces  for  ratfing  mooey  to  pay  debts. 

ftcX?*^*  T  Hallyctixxs  Dunch^  i  Varn.  329.  A.  dcrifes  lands,  and  to 
is  arewatfon  in  "^^kcs  a  mortgage  thereof  in  fee,  this  is  a  revocation  in  bw,  ht 
Jaw,  otherwife  in  otherwifc  in  equity:  before  Six  John  Churchill^  MafierffU' 
^"**y-  Rolls  \  an  appeal  to  the  Lord  Chancellor  J^reys^  who  coo&B- 

ed  the  decree- 

Vermn  verfus  Jones ^  2  Vem.  241.  was  the  cafe  of  a  wifeaal 
children  unprovided  for,  but  notwithftanding  that,  Mr.  7trm\ 
has  reported  it  with  a  quare. 

The  cafes  were  certainly  right,  becaufe  they  were  mortgapi 
and  fecurities  for  money. 

But  that  the  deed  of  grant  here  is  a  revocation  of  the  wiD,ii 
as  clear  as  the  fun. 

Confider  on  what  the  cafe  of  mortgages  and  fecuridcs  Jo- 
pcnds. 
Though  in  the  They  depend  on  the  general  grounds  of  being  conveyances  fit 
th^^Lnwtylntl*  ^  particular  purpofe,  and  on  their  being  pledges  for  money  onlji? 
be  of  a  real  and  though  the  conveyance  be  of  a  real  eftate,  yet  in  thccoi» 
cftirr,  yetjinthe  fidcration  of  ihis  court,  the  thing  conveyed  is  confidered  mcidf 
ihiscour*,"thc°  ^^  ^  pcrfonal  intereft,  for  it  has  no  quality  of  a  real  eftate,  afll 
hirg  conveyed  therefore  is  no  revocation  of  the  devife  of  real  eftate  at  all,tk 
isregirdcd^mcrc.  tcftatof  having  only  created  a  chattel  intereft,  and  is  the  (aoe 
jntcrcii,  foHiaT-  tiling  as  if  he  had  created  a  term  for  years  for  a  particular  por- 
ing no  quality  of  pofc,  which  is  in  point  of  law  a  chattel  intereft. 
no'rivoo'tbn'of  ^'^^  comparc  this  with  the  prefent  cafe,  here  tlie  legal  cftatt 
the  devife  of  a  is  a^lually  conveyed  by  the  grant,  fo  likewife  is  the  truft  by  At 
fC4i  ciUtc.  fubfequcnt  deed,  for  the  profits  of  the  accruer  of  the  adrowfal 

are  conveyed. 

The  latter  part  of  the  declaration  of  the  truft  is  very  material 
to  Qicw,  that  not  only  thA  whole  legal  eftate,  but  the  nhok 
truft,  is  parted  with,  for  the  Keir  of  the  grantor  is  to  prcfcnii 
and  therefore  makes  a  total  alteration,  has  to  die  laft  day  of  the 
fix  months  to  prefent,  and  after  this,  the  truftees,  and  the 
})eir  at  law  of  the  furviving  {rullee,  fo  that  the  beneficial  intereft 
^  is 
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ATTomir  The  tcftator  died  in  July  1 748,  and  his  widow  and  acatfnx 
^b'^'^Vi/*  ^^^^^  ^^^^^  proved  the  will,  but  rcfufed  to  pay  the  fi?chaB(ired 
pounds  to  the  truftees ;  upon  whicli  they  brought  the  prcTci^ 
bill,  in  the  n.  me  of  the  Attorney  Generd^  at  their  relation,  lo 
have  the  trufts  of  the  will,  in  rcfpeft  to  this  charity,  anki 
into  execution  •,  and  that  tlie  executrix  may  pay  the  truftcesic 
five  hundred  pounds,  with  intereft,  to  be  applied  for  theduriO' 
ble  purpofes  directed  by  the  will. 

The  principal  queftion  in  the  caufe  is.  Whether  thedCTitrf 
the  five  hundred  pounds  is  within  the  flatute  of  Mortmain,9C& 
2.  f.  36.y?<5.  3«  **  All  gifts  of  lands,  (rfr.  or  of  any  chargca^ 
<^  fe&ing  lanr'sy  or  of  any  (lock,  or  perfonal  eftate,  to  be  bii 
*<  out  in  lands,  i^c.  for  charitable  ufes,  which  {hall  be  made  ia 
•*  any  other  manner,  (hall  be  void/* 

Mr.  Attorney  General  Murray^  for  the  plaintiffs,  infJd, 
that  the  words,  or  real fecurity^  feemed  to  be  fet  by  the  tdba 
in  contradiftinflion  to  the  firil  part  of  the  will,  thelaymgoc: 
the  money  in  the  purchafe  of  land  ;  and  that  his  intcntionvs 
to  make  a  permanent,  fubfifting  fecurity,  for  the  annual  ids> 
tenance  of  the  fchool-mafter^  which  may  be  done  by  inTefiifl|;£ 
in  government  fecurities,  and  meant  fuch  a  fecurity  as  this  s 
oppofition  to  bonds,  or  any  other  precarious  perfonal  fecaritT. 

He  cited  the  caufe  of  Vaughan  verfus  Farmer  (l)  1737, 2^ 
Gatterell  verfus  Baker  in  1747  (2).  In  one  cafe,  there  vui 
fum  of  money  given  to  ergfl  afchoolhoufe  \  and  in  the  odw,i 
ereSf  a  hofp'ttal\  and  in  both  cafes  your  Lord(hip  held  it  m^-zss^ 
within  the  laft  ftatute  of  Mortmain. 

Mr.  Wilbraham^  for  the  defendant  Elizabeth  B$mfhs  tk  e» 
cutrix,  and  rcfiduary  legatee  of  the  teftator  H^Uliam  Bcfe/tf,* 
fifted  that,  by  the  words  real  fecurities  ^  the  teftator  meant  dks> 
gages,  and  \s  fo  underftood  in  common  parlance ;  and  yctf 
Lordfliip  in  thofe  decrees,  where  money  is  direfted  to  be  S 
out  in  government  or  real  fecurities  ^  takes  it  in  this  fenfe. 

He  cited  the  cafe  of  Jones  verfus  Humphreys ^  determined  \ 
the  late  Mafter  of  the  Rolls,  where  he  held  that  the  dcTir*^  ^i 
mortgage  to  a  charity  is  void,  being  witliin  the  ftatute  ofJ'te 
main,  9  Ceo.  a. 

Lord  Chancellor, 

This  aft  of  parhament   muft  receive  a"  natural  conftniS^ 

and  fuch  a  one  as  will  moft  effe£lually  anfwer  the  end  of  ^ 

Icgiflaturc. 

The  •  ^^^  fth       '^^^  general  intention  of  the  ftatute  it  not  to  reftraincbn? 

St*i$"no/ to^  *  ^^^  ^o  prevent  the  difpofition  of  real  eftate,  and  unwarrantaH 

re  drain  charity,    or  by  furprize  difinheriting  the  heir  at  law, 

fVe  ^m^^Zi        '^^  ^  ^"^"^^  ^^^ ^"^^  P^'"   ^f  ^^^^  bequefts  in  Mr.  Bis^Uh^ 

difinhcrit«^d  by    "^^y  fall  under  different  confiderations.  j 

f4rpriac.  With  regard  to  the   two  hundred  pounds,  there  is  no  Ahw 

his  intention  was  to  difpofe  of  it  in  the  purchafe  of  ground, » 

to  build  upon  it  a  houfe.  for  a  fchoolxnafter  :  if  there  had  b^ 

(I)  2  Vef  182.  S.  C.  Smb.  (2)  S.  C,  dtcd  2  VfJ*  1^ 
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I 

land  in  this  parifli  appropriated  to  any  other  charityi  and  the    Atto«nit 
dolhoufe  had  been  permitted  to  be  built-  there,  I  do  not  fee      Bow"liL^* 

this  would  have  efiedually  anfwered  th«  intention  of  tlie  tef- 
>r. 

>ach  a  derife  as  this  is  certainly  contrary  to  that  claufc  in  the  t^yflng^r* 
of  parliament,  which  does  as  wellreftr^in  the  giy'ing  frrfonal  A>n«i  eftaccf»^ 
//  to  be  laid  out  in  landy  as  the  devife  of  land  itfclf.  '«^  •*' '"  ^^» 

[n  the  cafes  cited  by   Mr.  Attorney  General,  as  it  was  not  Xti^tof\lJii 
blutely  neceflary  to  lay  out  the  fums  devifed  in  the  purchafe  itfelf. 
freehold  lands,  but  might,  at  the  difcretion  of  the  truftees, 

inveftcd  in  Icafehold  cftate,  renewable  from  time  to  time, 
iras  held  for  that  reafon  not  to  be  within  the  ftatute  of  Mort- 
in. 

Therefore  if  the  truftees  can  (hew  me  any  charitable  donation 
ihe  parifh  already  where  there  is  ground  on  which  the  two 
idred  pounds  may  be  laid  out  for  building  a  fchool-houfe,  I 
I  be  of  the  fame  opinion  in  this  c^fe,  and  therefore  will  not 
lifs  the  information  as  to  this  part,  but  leave  it  to  the  truftees 
ly  propofals  before  the  court  (i  )•  Tki  mesMing  ef 

V'ith  rcflfard  to  the  remaining  three  hundred  pounds,  I  am  of  ^P''**.  «^"^^t»« 

.    9      ,        ,  ...        t   ^     x-v       r  r  r       T  n.    t*kca  in  the  fame 

uon  It  IS  clearly  withm  the  ate  of  parhament ;  for  I  mult  fcnfe  a«  befurc 
I  the  meaning  of  words  juft  in  the  fame  fenfe  as  before  the  the  alt,  and  new 
and  muft   not  fufter  new  ideas  to  be  annexed  to  them  in  »<*«»*  "ot^^ffyca 
nr  to  evade  the  uatute,  which  m  a  great  mealure  would  be  them  \n  order  to 

tating  it*  evade  the  llatute. 

do  admit,  that  where  one  purpofe  is  lawful,  and  the  other  ^^j^TJi"*^*" 
iwful,  the  court  have  laid  hold  of  the  former  to  anfwer  the  in  thU  court,  J^* 
'itable  purpofe ;  but  here,  the  money  is  not  only  dire£led  to  tween  govern- 
laid  out  in  land,  but  in  fome  rtal ftcuritj.     I  can  take  thefc  ^"^tlw.  "^"^ 
ds  only  in  the  common   fenfe  and  acceptation ';  for  there  is  Rj^iiia'tenn 
own  cftabliftied  diftinftion  in  this  court  between  government  adopted  in  tb« 
real  fecuritiesj  and  the  latter  means  mortgages  or  other  in-  u'lldijft^'to  *** 

brances  afFe£ling  land  (2).  mea«  landed  fe- 

he  word  real  is  a  term  adopted  in  the  law,  and  can  never  ««""«•  o«*y- 
ndcrftood  in  any  other  fenfe  than   landed fecurities \  as  for  j.^  j     ^  J. 
nee,  in  the  diftinftion  which  has  been  made  between  real  ^*  TOt*meair» 
option  and  modufles,  real  contpofit'ton  does  not  mean  any  fub*  fecnrity  for  the 
ial,  permanent  fecurity  for  the  payment  ef  the  compofitlon,  J^'"*2d«B^Vui 
and  fubitituted  in  lieu  of  tithes,  or  a  rent-charge  iflUing  out  i»nd?ubftituud** 

illd.  m  Ueu  oi  tithes. 

he  information  in  this  refpcft  therefore  muft  be  difmiflcd  ; 
«rith  regard  to  the  other  part,  I  will  give  the  truftiees  an  op- 
anity  of  laying  propofals  before  me,  of  invefting  the  money 
ich  a  manner  as  will  bcft  anfwer  the  charitable  purpofe. 
declare,  in  the  firft  place,  the  300 /.  which  by  the  teftator's 
if  dire£ted  to  be  laid  out  in  landy  or  fime  real  femrity  far  the 
tenance  of  the  fchoolniiijlery  is  contrary  to  the  ftatute  of  9  Geo. 

)    Vide  Vaughan  v.    Farrer^  2   ^rf,  588. 

jlitMwy  General  v.   Tyndmll,   A'ttb.  {z)  Vide  Attorney  Qeneredt,  Meyrick.z 

Jktmney  General  \.  Hyde,  Amb,  75 1.  VeJ.  44.   Amrney  General  V.    CnldMeU, 

Mff  GmrtU  V,  Najb,  3  Bro.  Cha,  Rep.  Amb.  635. 

'«       .                                3  A  3                                        3*  ^^ 
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s/and  Toid :  and  as  to  fo  mueh,  let  ib| 
fed. 

With  regard  to  the  2opL  I  declare,  ^ 
out  lawfully  tn  the  purchafe  of  Luuif,  h} 
lawfully  laid  out  in  building  a  fchoolhcut' 
Tillage  of  Nenv^ehurcb^  which  nt^w  dodi 
parilh  ;  and  the  truilees  are  to  be  at  libcrt 
the  court  for  this  purpofe.* 


Cafe  298. 


jtnonymous.     jftfgtifi  jj 


'i 


Adecreemuftbe     A     Plea  of  a  former  fuit  and  decrece,  i 
*"*cin  l!w5^     ^^^  ''**'  •  '*  appearing,  that  the  decree  wi 
inkv'toafecoml  Tolledf  Lord  Chancellor  would  not  allow  tt 
fttic»it»rthcCuae  mje  of  the  court,  that  you  cannot  pk:Kl  m  th. 
-"*^t(i).         rolmentj  and  therefore  direftcd  k  ftiould  H 
with  liberty  to  except. 


(1)  FidiKlnfiyr.  Klmf^  zFt 


t 


Cafe  399. 


Worthy  verfus  Birlhead^  the/mtt  Dtrj,     A  Dfi 
Equity.  Tie  Mtorney  Qettrrui  C&unfe!j^ 


8.  C.  1  Vef.  5*1. 
Afcier  •  decree  in 
acaufc,  •  n«w 


LFTER  a  decree  in  tic  catife,  a  new 
brought  between  the  fame  panics,  Aatlnj 
TOt^b^bo«S^'  ^^^^^^  *'  *"  ^^^  former,  and  ail  the  procccdinj 
between  St*t5««  hearing  before  Lord  Chancellor  was  in  Drctmbir^ 
fwrtif i,  and  lor  Tfac  material  part  of  the  decree,  as  to  the  pre 
chefflDeinauers.  Reference  to  the^Maftcr  to  take  ju  account  of  d 
r  8lo  1  curities  mentioned  in  that  caufc,  and  of  what  tl 
I     -v<     y  y^>^  from  rents  and  profits  with  common  diTc£lioasi 

[^  '   '^    y  .  /  .^was  to  mquire  mto  the  priority  of  the  iiKumb 

^^    ^v>'''>^'   ''^"',   eftate  in  queftion  wasdecreedtn  be  foiJ,  ^ud  tl 


^     from  the  fale  to  be  paid  to  incumbrancers,  a 
..A.f^^  ^"^^^^^^fpeftive priority. 
/y^,r^.^€>-.SJ^'      The  prcfent  bill  ftates  the  feveral   proceec 

_- Maftcr  ;  and  that  the  plaintiff  had  produced  a 

of  November^  17241  and  another  in  ^i//)^,  17 
forth,  that  there  were  judgments  in  the  ^il 
Mary^  and  9th  and  lolh  of  April^  i^94f  and 
gage,  difcovered  fincc  the  hearing;  but  the  M 
the  plaintiff  to  tack  his  mortgage  to  tliefe  / 
■    '  covered  ;  he  therefore   has   brought  his  bill, 

right  to  do  it;  arul  prAjs,  thai  Lt;  lujy 
cordingly. 

The  demurrer  goes  to  fuc 
for  Qioney  claimed  ro  be  #* 
J^ovember^  172-i,  or  und 
the  defendant's  d£n;t^tLd 


in  the  Time  of  Lord  Chancellor  Hardwicki.  8io 

and  fubmits  to  the  court,  that  the  plaintiff  is  precluded  from  this  Woitlit  v. 
after  the  pronouncing  of  the  decree.  Birkhap. 

Or^  if  he  is  not  precluded  by  the  decree,  that  this  bill  is 
iaiproper;  becaufe  the  plaintiff  may  then  come  under  the  de- 
cree, in  order  to  have  it  f(|ttled,  whether  he  has  not  a  priority. 

The  aflignments,  which  tack  the  plaintiff's  deed  to  the  old 
mortgage  and  judgment,  bear  date  only  in  1751  and  1754. 

The  priority  between  the  plaintiff  and  defendants,  in  the  for- 
mer caufe,  is  the  material  point  put  in  queftion  there. 

What  is  prayed  by  this  bill  is,  in  effect,  to  alter  and  do 
Birhat  is  diredtly  contrary  to  the  former  bill,  but  not  to  revcrfe 
it. 

There  is  no  indance  where  this  court  has.made,  between  the 
fiime  parties,  two  oppofite  decrees,  in  two  different  caufes  ^  and 
therefore  the  pre  fen  t  bill  is  totally  improper. 

Nor  can  there  be  any  cafe  cited,  where  this  court  have  al- 
lowed of  tacking  incumbrances  after  a  decree  has  been  pro- 
nounced ;  and  wJicther  this  is  within  or  without  the  former  de- 
cree, quacunque  via  datdy  it  is  improper,  and  the  demurrer  ought 
to  be  allowed. 

Mr.  Torke^  counfelof  the  fame  fiJc  : 

This  is  a  bill  prima  impreffiouis*  f  8 1 1   ] 

There  are  only  two  ways  of  proceeding : 

Either,  after  a  decree  is  figned,  and  inrolled,  by  a  bill  of 
review  ( i ) ;  or,  if  not  figned,  there  muft  be  an  application  to 
>he  court  to  bring  a  fupplementol  bill,  in  the  nature  of  a  bill  of 
'cview  (2) ;  and  an  original  bill  cannot  be  brought  to  affe£t  or 
liter  a  decree,  unlcfs  In  a  cafe  where  the  decree  was  obtained  by 
Vaud. 

The  rule,  with  regard  to  tacking.  Is,  that  a  third  incum- 
brancer taking  in  the  firft  to  give  him  a  priority  to  the  fecond 
mortgagee,  muft  have  no  notice  of  the  fecond  at  the  time  of  his 
woney  lent ;  but  this  has  never  been  allowed  after  a  decree,  nor 
lo  I  know  it  has  been  fuffered  even  after  a  bill  brought. 

Mr.  Hofkins^  of  the  fame  fide  : 

The  matter,  which  is  dlfcovered,  is  not  a  matter  exlfting  be- 
fore the  fuit,  but  fubfequent  5  and  if  this  fuit  was  fuffered  to  go.      ., 
sn,  there  would  be  two  clafhing  decrees  with  each  other.  .  , 

This  bill  admits  the  priority  of  the  defendants  ;  and  therefore"     *"" 
if  we  have  obtained  a   right  by   the  decree,  whrch  diredls  our 
mortgage  to  be  paid  in  the  firft  place,  this  court  can  never,  by  a 
tranfa£kion  between  the  prefent  plaintiff  and  a  ftrangcr,  vary  the 
Iccree,  as  to  a  right  aftually  attached  to  the  defendant. 

Such  a  proceeding  as  this  would  be  big  with  abfurdities  ;  bc- 
:aufe,  fuppofing  the  plaintiff  fhould  have  a  decree,  yet,  if  ano- 
ther incumbrancer  hereafter  difcovers  a  mortgage  precedent  to 
iJic  plaintiff's,  he  may,  with  an  equal  right,  brin^  an  original  bill 

(0  Tijf/or  V.  Sbarpy  ^  P.  /f'.  37I.  J^o,  Standijh  v.  RaJly,  anti  z  v^h  \ij. 
GpmUv.tamcr^d^an/ezyol'  534.  ^wm  v.  Mwre  v.  Moore,  2  Ktjf,  597.  MuJfcU\m 
Le  Neve  ante  26.  Marganj  3  BfQ*  CJba.  Rep,  74, 

(2}  Levfellim  v.  Maciworti,  ante  %  v  ol. 

3  A  4  .to 


Lord  Chancellor, 

If  a  bill  of  this  kind  was  fuffered,  it  would  make  mat  con- 
funon  in  the  proceedings  of  this  courts  and  introduce  the  uCmo& 
inconvenience. 
A  third  mort-  As  to  the  third  mortgagee's  taking  in  a  prior  fccnrity,  inor- 
SkI*inT"rior  ^^^  ^^  ^^^  and-difplacc  the  fecond  mortgagee,  I  am  dearly  of 
fccttrity,  to  dif-  Opinion,  that  fuch  a  tranfa^iion,  after  a  decree  to  account,  and 
place  ^  fecond  before  the  Mafter  has  made  his  report,  will  not  avail  to  the  pre- 
^def «e  tt>  ^  judice  of  the  fecond  mortgagee  ( i ) :  and  there/off  do  allow  tht  is- 

count,  and  be-     fHUrrcr. 

lore  the  MaAer 

has  made  hit  repott. 

(i)  Seau  where  a  third  mortgagee  buys     v,  Dai'U/oMy  t  Br:  Chm,  Rep.  63. 
in  the  firft  moruge  fendtnte  liti.  RMnfim 

L  Cife  300*  JCtmp  Tcrfus   ASackrell,  Augujl  7,  1754. 

[  812  ] 

S.C»yeC.579.     A  Crofs-bill  had  been  difmiflcd  with  cofts,  but  before  ti: 

2lwof*t^"    -^J^  cofts  were  taxed  or  ascertained,  the  plaintitiF  died.  1 

cafe,  thovfh  the  I 

fl^intiflf  died  hefbre  the  cofb  wtrt  ttxtd,  jet  the  defendant  may  iCTive  Uft  tWie«»fts(i). 

^  "  ^  The  queftion  was,  Whether  the  defendant  can  rerifc,  cf 

^  ^    t^y^        there  can  be  any  method  of  proceeding  in  refpeft  of  thefe  cofc. 

O'  '^'^^T   ^^'^v   '^  '^'^^  general  rule  is,  that  cotts  moriuntur  turn  perfona^  andir 

'^  ,    //  f^ ^^^    "   was  faid  there  was  nothing  to  diftinguifli  this  out  of  it,  nordoci  j 

^    o^^f,  ^^  c^f*^  f^^^  within  any  of  the  exceptions  to  the  rule. 

^  l/Ty^,^^^  ^^^  Chancellor, 

^^Mry<t^  <r'  y      Upon  the  general  rule  as  laid  down,  there  can  be  norcviror;  ; 

^  J^^^.  Ky^yyj^^  othcrwifr,  if  the  cofts  had  been  taxed. 

,.^  The  ^ht  10  I  always  held  this  to  be  a  hard  rule,  and  a  very  nice  diftinc- 

tefo^i'tuLboM  ^^^"'  ^^  '^8^^  ^  ^^^*'  '*  ^'^  ^^"^^  before  taxation  as  after,  ^] 
\  afier.  the  quantum  has  not  been  afcertained. 

<^,-/<?^/^-^-^  TTiis,  I  think,  is  one  of  the  cafes  where  the  court  ought  to  tfif* 

y  ^  ^  penfc  witli  the  ftri£l  rule, 

.  y^.Y/y^^^^  Where  there  is  a  particular  fund  to  anfwer  the  cofts,  the  coait 

Z  yP^y^^'  /^^^  will  dired  them  to  be  paid  out  of  that  fund. 

—  The  caufe  was  heard  on  the  original  and  crofs-bill  at  the  6mc 

time,  and  the  decree  in  the  original  bill  gave  the  defendant  to 
cofts  out  of  the  furplus. 
A  cfofi  bin  ]9  The   crofs-bill  is  a  defence,  and  always  confidercd  fo,  a^f 

wtneftcd'  tSth    therefore  but  one  caufe  ;  the  court  having  given  the  defendant  ^ 
the  ordinal  J        his  cofts  in  the  Original  bill,  can  any  thing  be  more  natural  thafl 
theyarcalwayi    x.0  dcdudl  the  cofts  he  was  to  pay  on  account  of  the  croft bi»^ 
w  onc"aufe  ^'     o"^  of  what  he  is  to  receive  on  account  of  cofts  upon  the  origin^ 
bill? 

(l)  Fide  Blviotr  v.  Mtrrets,  i$nfe  772. 

Inn 


in  the  Time  of  Lord  Chancellor  Hardwicki.  8it 

I  am  of  opinion  the  taxing  of  the  cofts  la  the  crofs  bill  ought  Kimp  ▼. 
to  have  been  ftayed  till  the  Matter  had  taken  the  account  in  the  ^^^ **«**• 
original,  and  it  was  fcen  what  was  due  to  the  defendant  in  that 
caufe,  and  that  both  arc  fo  connected  together,  they  can  be 
confidcrcd  but  as  one  only,  and  therefore  the  exception  to  the 
Matter's  report,  for  not  allowing  the  defendant  in  the  crofs  bill 
to  revive  for  the  cofts  againft  the  plaintifT,  who  is  dead,  ought  to 
be  allowed. 


In  the  Matter  of  Thomas  Hogan  a  Lunatici,  Augufl  9,  1754.         C  fe  -)    r 

[  813  ] 

TH  E   petitioner  had  taken*  all  the  affidavits  before  himfelf  Affidavics  take* 
notwithftanding  he  had  been  Solicitor   throughout  the  ***/°'^  *  P^*^?** 

|.  °  °  who  wai  a  folici* 

Caule.  jjjy  jn  tj^g  caufe^ 

Lord  Chancellor,  caanoc  be  read. 

If  I  had  known  this  at  the  time,  I  would  not  have  fuffered  the 
affidavits  to  have  been  read. 

At  common  law  it  is  always  objefled  to,  and  difcountenanced,  The  petition  dif- 
and  equally  fo   in  equity,  from  the  inconvenience  that  would  "^F^f.  *^  J* 
arife  if  fuch  a  pra£lice  was  fuffered ;  for  this,   and  other  rea-  com*  put  01'  the 
fons,  the   petition  was  difmiflcd  with  cofts  to  come  out  of  the  foiieitor's  pocket 
pocket   of  the  folicitor,  who  thus  very   improperly  took  the  ][^d»v?tt!  ^* 
affidavits. 


Ex  parte  Blrchell^  November  I,   1754*  Cafe  302. 

AN  application  on  the  behalf  of  Sarah  and  Mary  Birchelly  ^  guay^j,„  „„- 
infants,  that  a  guardian  maybe  appointed,  Sarah  being  19,  be  appointed, 
and  Mary  1 1  years  of  age.  *»*  no  caiife  ii 

And  at  the  fame  time  Mr,  Croucher  applied  for  leave  to  marry  **^*"  *"*  ^''' 
Sarah^  the  relations  aflenting. 

Lord  Chancellor^ 

The  firft*  part  of  the  petition  is  neceflary,  as  one  of  tlic  in- 
fants Is  fo  young. 

But  there  is  no  fort  of  occafion  for  the  latter,  and  goes  upon 
a  mittake  and  mifapprehenfionof  the  marriage  bill. 

If  perfons  would  attend  to  the  Kubrick^  which  is  now  of  150 
years  ftanding,  they  have  a  very  eafy  method  to  purfuc  by  pu- 
bliffiing  the  banns  in  the  church,  and  if  there  is  no  lawfuJ  impe- 
diment, nothing  can  prevent  the  marriage. 

When   I  confider    the    Rubrici,  and    the  a£l  of  uniformity,   ^^"^  ifardioUkt 
which  takes  in  the  very  text  of  the  Kubrick^  I  am  aftoniihcd  Iiov/  ^'^^^^s^'^Jhlt^^n 
licences  ever  got  footing  in  this  kingdom  •,  and,  for  my  own  part,  mArii»gcs  were 
I  could  wiOi,  that  all  marriages  were  by  publication  of  banns  b>  pu^J'»catio»  ©r 
only.  .  ^""'  *"'  ^' 

(1)  MelUJiy,  De  Cofay  ante  %  vol.  14. 

I  have 


8x4  CASES  Argued  and  Determined 

Mm  fMTt9  I  have  lately  had  a  young  gentleman  and  lady  out  of  G&»- 

Ix&cMXLL.     cefterjbire^   whofe  fortune  was  only   800/.  to  petition  me  f« 

leave  to  marry,  which  was  putting  themfelves  to  a  veiy  need- 

lefs  charge,  and  therefore  I  mention  this,  to  prevent,  for  the 

future,  the  trouble  and  expence  to  parties  in  fuch  appUcations. 

The  uncle,  Mr.  Robert  Birchell^  appearing  in  court  who  is 
likewife  the  only  a£ling  executor  under  the  will  of  the  father, 
in  which  all  his  perfonaleftate  is  divided  in  equal  (hares  between 
the  two  daughters  and  his  wife,  agreeing  to  accept  of  the  goar- 
dianfliip  at  the  dcfire  of  the  infants  his  nieces,  he  was  appointed 
accordincly,  though  no  caufc  was  depending. 

And  Lord  Chancellor  faid,  after  the  order  is  drawn  up,  and 
he  is  properly  guardian,  it  will  be  in  his  difcretion  to  approve  cr 
not  of  the  match  propoftd,  but  would  give  no  dired^ions  himfcK 
on  this  part  of  the  petition. 


d  .OifJOJ*     •  Ex  parte  Catcot^  November  i,   1754. 

t.C.anttiToI.  '  I  ^  H  E  petitioner,  who  was  adminiftrator  of  Tyrnl^  a 
i^-  ^  .  .-  J.  bankrupt,  applies  to  the  court  for  the  bankrupt's  allow- 
lorofa  bankrupt  auce,  he  having  made  a  neat  dividend  of  10/.  m  the  pound. 

IntitLed  to  the 

iaaknipc^t  allowance,  where  he  has  divided  10  <•  in  the  pound. 

Lord  Chancellor  ordered  that  the  aflignec,  out  of  effcfls  in  his 
hands,  (liould  pay  the  allowance  to  the  petitioner,  at  the  rate  of 
5  /•  per  cent*  on  the  money  got  in,  not  exceeding  the  fum  of 
aoo  /• 


Cafe  3«4»  Maitland  verfus  Wil/on,  December  17,  1754. 

Lord  Chancellor, 

A  Bill  was  brought  to  impeach  the  defendant's  purchafc  of 
^7,/lij5^„i*  J\  an  e/latc  that  belonged  to  Mr.  Hajlewood  of  Wonejlerjhire, 
9nd is  direded  M  tor  fraud  and  impofition,  and  infiiling  it  (hould  be  confidercd 
ftandforan  an-  only  as  a  mortgage,  the  defendant  not  having  paid  near  the 
^hV^'^'t^   value. 

txctft  muft  be 

added^  to  prevent  the  eftabllihing  11  as  a  good  anfwer  (1). 

The  defendant  pleaded  the  purchafe  deed,  the  fevcral  fujw 
which  were  the  coniideration,  and,  amongft  the  red,  a  fum  of 
4958/.  odd  money,  really  paid. 

But  then  it  was  pleaded  in  fuch  a  manner,  tliat  it  feems  rather 
a  recital  of  the  purchafe  deed;  whereas  it  ought  to  have  been 
pleaded  diftind  and  feparate  from-  the  rcpital,  and  {hould  ba^c 
been  averred  hy  t\iz  ^\t^  that  the  Jar  d  fum  mentUned  as  the  cvi^ 
deration  in  the  deed,  was  really  and  bona  fide  paid, 

(i)  SeL'fifi  v.  Lewcff,  3  P.  ^.  239.  Gke  v.  fTilfocis^  Afpfj^' 


in  tfac  Time  of  Lord  Chancellor  Hardwicke.  815 

This  being  a  plea  to  the  relief,  and  not  to  the  difcorery,  if  I  Maitlahd>. 
was  todire£l  it  (hould  ftand  for  an  anfwer,  without  the  words^  ^    Wit  ton., 
with  liberty  to  except,  it  would  be  cftablifliing  it  as  a  good  an- 
fwer, and  therefore,  to  prevent  this,  it  is  neceflary  thcfc  words 


fliouid  be  added* 


Radford  Ycrfus  Wilfon^  the  fame  Day*  q^i^^  ^^^^ 

Lord  Chakcellor, 

IN  the  prefent  cafe  there  is  a  plea  put  In  of  a  purchafe  for  a  Where  the  hSii 
valuable  confideration  without  notice,  cloathed  with  a  pof*  [^"^SdV^e^i"" 
fcffion  0140  years,  (for  the  cilate  was  bought   in  1714),.  and  inftances  of  no- 
all  the  equity  fet  up  by  the  piaintitf,  the  iflue  in  tail,  is,  that  ticco/thc  plain- 
there  was  notice  of  the  will  under  which  the   eftate-tail  was  ocfendMVhill^ 
created,  and  that  there  ought  to  have  been  a  recovery  fufiered  denial  of  notice 
in  the  lord's  court   by  the   tenant  in  tail,  the  anceftor  of  the  f *i"*"^  "  °^ 
plaintifF,  at  the  time  the  eftate  in  queftion  was  purchafed  by  the 
perfon  under  whom  tlie  defendant  claims,  and  that  a  bare  fur- 
render  only  is  no  bar. 

It  has  never  been  laid  down,  that  a  common  recovery  is  ne- 
ceflary to  bar  an  eftate-tail  in  copyholds,  and  therefore  I  am  of 
opinion,  than  an  equitable  eftate-tail  in  a  copyhold  will  be  ban- 
red  by  a  i'urrender  in  the  lord's  court. 

Some  judge  s  who  have  fat  here  have  been  of  opinion  that  an 
equitable  eftate-tail  at  common  law  might  be  barred,  even  by  a 
deed  of  bargain  and  fale  inrolled  ( i )  *,  but  it  has  been  held  other- 
wife  fince,  and  now  a  recovery  isneceflfary  (2). 

Here  the  inftances  of  notice  charged  in  the  plaintifPs  bill  are 
particular  and  fpecial,  to  which  the  defendant  has  given  no  an- 
fwer, and  therefore  the  plea  muft  be  over-ruled,  for  a  genera! 
denial  of  notice  is  not  fuificient,  it  muft  be  denied  as  fpecially, 
and  particularly  as  it  is  charged  (3). 

(Ol  ^<r;w.440  Bevrrhyv,  Beverley  f  2  Fern,     (a)  Legattv,  Sewell,  2  Fern.  552. 
133.  Hopkins  v.  Hopkins, ante  I  vol.  591,  (3)  Fide  Senhomfe  v.  Earl^  2  Vef  450. 


Hawley  verfus  Taylor  ^  the  fame  Daj,  Cafe  3o6« 

TH  E  bills  ftates  a  right  in  the  plaintiflT  to  a  quart  in  every  ^general demur, 
four  buftiels  of  corn,  brought  to  the  market  at  Brentford,  [hi/buT-^'the 
for  toll,  by  virtue  of  a  grant  from  King  James  the  Firft,  and  that,  faft»  as  iUtcdby 
in  confideration  of  this,  his  anceftor  built  the  market-place,  and  ^^  plaintiff 
he  is  himfclf  at  a  great  cxpence  in  repairing  it.  clTld!'  a''**tte*'. 

And  further  ftates,  that  the  defendant,  in  order  to  ineroach  titnatUw. 
upon  this  righi,  and  prevent  the  com  being  pitched  in  the  mar-       [  816  J 
ket  as  the  grant  dire£ls,  in  combination  with  feveral  farmers  in 
the  neighbourhood^  has  contrived  that  famples  of  corn  (hould  be 

brought 
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brought  to  his  houfej  and  hung  up  there,  where  the  perfioos  who 
have  occafion  to  buy,  may  come  and  deal  by  fampk  for  vhai 
com  they  want,  and  infills  that  this  is  an  incroachmcnt  upon  lui 
right,  and  defrauding  him  of  the  toll,  and  therefore  has  brongb 
his  bill  for  a  difcovcry  of  thcfc  matters. 

The  defendant  demurred  to  the  bill,  for  that  it  was  a  mtn 
queftion  at  law,  and  the  matters  of  fa£l  fet  forth  by  the  com 
plainant  himftlf  are  infuffident  for  him  to  proceed  upon,  or  b 
oblige  the  defendant  to  anfwer. 

Lord  Chancellor, 

This  is  a  cTScJhiSii  juris ^  and  if  the  plaintiff  is  lord  of  thi 
market,  under  a  grant  from  the  crown,  he  may  bring  an  ac 
tion  at  law  ( i  )• 

Either  the  corn  lodged  at  the  defendant's  is  liable  to  toll,  o 
not  liable,  which  may  be  determined  upon  an  action* 

If  the  defendant  ftops  the  corn  from  being  brought  to  maibt 
it  is  a  forcftalling,  and  an  indictment  may  be  preferred  agani 
him  upon  that  account* 

So  that,  upon  the  circumftances  of  this  cafe,  there  is  no  for 
of  equity  which  will  intidc  this  court  to  interpofe,  and  confc 
quently  the  demurrer  muft  be  allowed. 

(i  J  VUe  Am.  i  Vef,  414. 


Cafe  307. 


Ex  parti  Matthiws  a  Bankrupi^  December  20,   1 754. 


ra  Ti  /r  R-  Gary  proved  a  debt  under  the  commifTion  in  the  rigl: 
^^  JLVA  of  his  wife,  amounting  to  5000/.  being  her  fortune  ur 


A  perfon  under  a 
commifiion  of 

prove  a  debt  in     ^^^  *  marriage   fcttlcment,  and  has  alfo  brought   an  aclion  i 
the  right  of  hit    law  in  his  own  right,  for  a  debt  due  to  him  for  goods  fold  and  a 

jjdfe,  andyet       j;^^^^ 

hnrig  an  adion  in 

hit  own  right  for 

a  debt  due  to  himfelf  from  the  bankrupt  (1). 


The  debt  proved  under  the  commifTion  being  fo  large,  prevent 
the  petitioner  from  having  his  certificate. 

Lord  Chancellor, 

The  court  undoubtedly  will  never  fuffer  a  creditor  to  fplit  a  dc 
mand,  and  prove  part  under  tlic  commifi'ion,  and  profccute,  i 
the  fame  time,  a  bankrupt  for  the  remainder  at  law. 
[  Si  7  ]  But  this  cafe  is  quite  different ;  for  here  are  two  remedies  an 
different  rights,  and,  I  fhould  apprehend,  he  might  even  hav 
done  it,  if  the  debts  had  been  both  in  his  own  right. 

The  prefent  is  the  ftrongeft  inftance  that  can  happen,  th 
debt  of  5000/.  being  fecured  to  the  wife  by  a  judgment  befor 
marriage,  and  will  furvive  to  her,  if  the  hufband  fiiould  die  be 
fore  her. 

(1)  Ex  /arte  Bttteril,  ante  i  vol.  109,  Ex  forte  Crinfiz^  i  Bn.  Cba^  Rrf.  S70. 


Suppoi 


in  the  Time  of  Lord  Chancellor  HirdwickC  817 

Suppofe  one  debt  had  been  due  to  Mr.  Gary  by  bond,  and       JP*  t^rtt 
another  upon   an  account  current,  and  he   had  brought  a  bill  a  creditorTr 
here  for  the  account^  and  an  a£lxori  at  law  upon  tKe  bond  :  thefe  bond,  in4  upon 
are  two  diftinft  things,  and  therefore  the  court  will  let  him  go  *"  account  cir- 
on,  both  in  law  and  equity.  -  ^  Tmhtxt^t 

If,  indeed,  he  was  to  bring  a  bill  in  equity  for  an  account  cur-  tbe  latter,  an4 
rent,  and  an  action  at  law  for  a  particular  item  in  that  account,  J?.^!^  j*^** 
die  court  would  in  that  cafe  oblige  the  plaintiff  to   m^e  an 
eleflion. 

In  cafes  of  bankruptcy  the  court  may  determine  in  a  fummary 
way,  and  exercife  a  difcretionary  power  \  but  notwithftandiqg 
this,  they  govern  thcmfelvcs  by  way  of  analogy  to^the  ufual  and 
ordinary  proceedings  in  the  court  of  chancery  :  and  as  the  fame 
rule  would  hold  in  the  point  of  ele£lion,  if  Mr,  Gary  was  carry- 
ing on  a  fuit  by  bill  here  for  one  demand,  and  by  action  at  law 
for  the  other,  I  am  of  opinion,  in  this  cafe  likewife,  he  ought  not 
to  be  reftrain'ed  from  his  double  remedy,  and  therefore  the  peti- 
tion muft  be  difmifled. 


Baldwin  verfus  Machonvn^  January  18,  1754.     '  Cafe  308. 

A  Supplemental  bill  brought  againft  a  defendant,  who  was  y'      ^y^ 

no  party  to  the  original  bill,  to  anfwer  the  matters  charged  '^^^^pr^ 

in  the  original  bill.  ^^   ' 

The  defendant  demurred  ;  and  for  caufe  of  demurrer  (hewed,  ""     ^  *"  ^^ 


that  he  was  no  party  to  the  original  bill,  nor  was  any  new  matter  ^  •    ^a^^^^^ 
pretended  in  the  fupplemental  bill  to  be  arifcn  fincc  the  filing  of  ^^•^cP. 

,  the  original  bill. 

The  demurrer  albwed  by  Lord  Chancellor  {1). 

( I )  Fide  LeweBin  v.  Mackworth,  einte  z  vol.  40. 


r     A     B    L     E 


O   F 


C|)e  ^^^incipal  jWlatter^. 


Abatement. 

f  on  the  death  of  a  defend- 

ot  obliged  to  bring  a  bill  of 

ut  may  file  a  new  bill.   Pa^e 

486 

See    IDccree^    $9^fter  in 
',  d^tfne  l^^ofiti^  3nfant^ 

ftated  account  to  all  matters 
tntedfur  is  bad  ;  it  ihould  a- 
t  is  jufi:  and  true  to  the  bcft 
cndant's  knowledge  and  be- 
70 
I  not  only  impeaches  an  ac- 
charges  the  plaintiff  has  no 
irt ;  if  the  defendant  pleads 
:count^  he  muH  annex  it  to 
303 


:fon  ann  3t)tnini(lrato;. 
:cuto;,  S)pttintai  Court, 
ing  of  9(rct0>  &c.  Sizjx  of 

ht  by  a  creditor  of  an  intef- 
10 /•  on  note,  charging  that 


the  adminiflratrix  promifed  to  pay  it 
as  fbon  as  fhe  could  get  in  efFeds»  t» 
which  fhe  pleaded  the  llatute  of  limi- 
tations ,  and  that  fhe  made  no  promife 
to  pay  the  note,  too  grntral:  for  Jbe 
Jboultl  ha^vc  plemJed  Jhe  made  no  promife 
to  pay  out  of  ajjtts*  ^^g^  7® 

If  the  principal  is  barred,  the  Intereft  it 
fo  jikewife.  71 

Though  the  mother  took  oot  adminiftra- 
tion  during  her  daughter's  minority^ 
yet  the  moment  flie  comes  to  the  age  of 
17,  fhe  is  //>/^/K7^tf  adminifh-atrix.and 
fo  coafidered  by  relation  from  the  be* 
ginning.  42* 

An  adminidrator  dm  ante  minore  atate^  is 
in  general  a  competent  witnefs  after 
the  adminidration  is  determined.  6oj 

A  truflee  is  confidered  in  this  court  as 
having  no  intereil  at  all,  and  \%  examin^ 
ed  by  order  tMtX'j  day ;  but  an  executor 
or  adminiilrator  in  trufl  have  been  de- 
termined not  to  be  capable  of  being 
examined  ;  the  ground  of  this  diflinc- 
tion  isy  that  an  executor  is  anfwerable 
forMevaflavits,  ^c.  which  may  give  an 
improper  bias  to  his  mind,  and  the 
poHibility  of  mal-adminiflration  has 
induced  this  court  to  rejedl  him  as  x 
wicoefs.  604 
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An  adminiftrator  iiwMnte  miime  atau 
cannot  fuc«  nor  can  he  be  called  to 
account  but  by  the  executor^  and  he 
is  nov  anfvverablc  to  any  other  pcrfon 
for  whatever  he  may  do  during  \n>  ad- 
mi  niflration.  Page  604 

If  an  a6lioh  at  law  fhould  be  brought 
againil  an  executor,  fuch  adminillra- 
tor  may  be  ir^troduced  a»  a  witnefs  for 
him,  and  if  fo,  it  would  be  hard  to 
fay 4  he  may  not  be  examined  in  equi- 
ty. 605 

He  is  very  little^mcre  than  a  perfon  ap- 
pointed ad  CGlligendum  bona^  Or  admi- 
siiVator  pendente  litc^  who  are  always 
admitted  as  witnefTes.  ibid. 

After  fuch  adminillrator  haa  pofTefTed 
himfclf  of  cffcfts,  if  brought  before 
the  court  wiihout  the  executor,  he 
miy  demur  for  that  caufe.  606 

The  bill  charged  the  adminillrator  du- 
rante minwe  atate  had  not  accounted, 
and  delivered  over  the  afiets  received 
to  the  executor,  who,  by  her  anfwer, 
inllead  of  infiiting  ihe  had  accounted, 
fabmitted  to  pay,  this  made  her  an 
incompetent  wicnefs,  605 


Though  an  a£lion  be  brought  for  fcvcral 
demands,  and  a  judgment  for  one 
only,  it  is  as  much  a  judgment  as  if 
there  had  been  a  particular  determin- 
ation upon  each.  627 


9S0  of  fdariiament. 
Ham. 


See  l^efr  at 


Enabling  words,  if  they  take  in  the  mif- 
chief,  (hail  be  extended  for  that  pur- 
pofe,  tlwugh  the  preamble  to  the  (la- 
tute  does  not  warrant  it.  -  205 

Where  a  new  adt  of  parliament  is  made 
to  alter  the  law,  it  is  the  bufinefs  of 
judges  to  mould  their  prad^tice,  fo  as 
to  render  it   confoimablc  to  the  legif 
lature.  207 

Ko  ir.iiance  of  applying  for  an  a£t  of 
parliiinent  for  the  marriage  of  a  young 
Indy,  who  has  a  money  portion  only, 
merely  becaufe  'i'^i^i  is  an  infnnt.      613 

The  reaibn  why  fuch  applications  have 
been  made  in  refped  to  real  cdate  is. 


that  the  rights  of  infants  (hall  not  \ 
bound  by  any  agreement  in  relation 
it,  unlefs  the  hufband  ihould  have  i 
fue  by  that  marriage.  P^et 


SDemutfoti. 


Vid^  i»atf0finoii»C1 


AJemptioos  are  confined  to  fuch  i 
ftances  where  a  tefta|or  applies  a  fc 
of  money  to  the  fame  porpofe,  1 
which  he  had  before  given  tiie  legs 


SlBbotoron.     See  )d;ereiitatian  to 

An  advowfon  in  grofs  will  not  pafi 
the  word  lands,  but  by  the  wcntis  1 
nements  and  hereditaments  it  will;  4I 

An  advowfon  in  fee  in  grofs  is  afi 
by  defcent,  to  fatisfy  bond-credita 

A  mortgagee  muft  accept  of  a  mortg 
gor's  nominee  to  an  avoidance  of  i 
advowfon ;  for^  indead  of  bringing 
bill  of  foreciofure,  he  (hould  ha 
prayed  a  fale  of  the  advowfon.      51 

9fla[Dat»'t0.     See  4)at|^,  IbxWy  fxi 
Commitment. 

Where  a  bill  is  merely  for  n  difcore 
of  a  deed,  or  for  producing  it  at  la 
no  affidavit  is  necefTary ;  otherwi: 
where  the  plainti^*  wants  to  chao 
the  jurifdidion  from  a  court  of  h 
to  a  court  of  equity.  r 

Affidavits  taken  before  a  perfon  who  w 
a  folicitor  in  the  caufe  cannot  be  rea 

8 

The  petition  difmiired,  and  the  cods  d 
reeled  to  come  out  of  the  (blicitoi 
pocket  who  took  the  affidavits,     ih 

Agreement.  See  f^utcbafe,  3fiifaii 
9tttclc5,  ^dxvX  ®bil»eni:e>  dpe< 
ficlk  ^cifo^mattcc,  3Dean  aM  Cbai 
ter,  iJ^oncH- 

In  refpeft  to  a  part  performance  of  agie 
mcnts.  vide  note  /, 

Where  an  agreement  has  been  redoci 
to  a  certainty,   and   the  fabftaiice 
the  flatute   of  frauds,  ^c.  compJii 

wii 
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with  ia  the  material  pirt,  the  formi 
have  never  been  iniifted  upon.  ?agt 

503 
Where  there  is  a  complete  agreement  in 
wfritiflg,  aod  a  perfon  who  is  a  party, 
and  knows  the  contents,  Aibfcribes  it 
as  a  witnefs  only,  ihe  is  boand  by  it, 
for  it  is  a  figoing  within  the  ftatute. 

504 

9steeiiunt  nnMr  l^aM.    See  j^ar* 
tfase  Siocoge. 

9greemtnt  f^atot.  See  Atatutci 
of  ^rauDs  aM  l9ier/iir(C0,  Sgree- 
tnent. 

JSr*  in  her  life- time  agreed  with  M.  to 
convey  to  him  her  intereft  in  a  life- 
hold  cilate  for  300/.  to  be  paid  at 
three  ioftalments,  and  two  of  100/. 
each  were  paid  by  M,  accordingly, 
bat  before  the  third  payment,  an  ac- 
cident happening  which  made  the 
thing  more  valuable,  and  /f.  infilling 
on  an  advance,  Jtf.  agreed  to  give 
140/.  more,  but  H„  dying  foon  af- 
ter nothing  further  was  done,  nor 
the  conveyance  executed :  Lord  Hmrd' 
nvicle  decreed  the  agreement  to  be 
carried  into  execution  in  favour  of  the 
adminillrator  of  H.  againd  if.  and 
the  heir  at  law  of  K  1 

Delivery  of  pofTeiTion,  or  payment  of 
money,  is  a  part  performance  of  an 
agreement  not  reduced  into  writing.  4 

9gteement,  tsibeii  to  be  verCo^meD  in 
iDpecie,  an^  tDbcn  not.  See  4>atb, 
jbptctScli  l^ctfo^nuiKc. 

In  general,  this  court  will  not  entertain 
a  bill  for  a  fpecific  performance  of 
contradls  for  chattels,  or  which  re- 
late to  merchandize,  but  leave  it  to 
law,  where  the  remedy  is  much  more 
expeditious ;  b«c,  in  ti>;  prefent  cafe, 
the  agreement  not  bein^r  hn»l,  but  to 
be  made  complete  by  fubfequent  a^^s, 
a  bill  to  carry  it  into  execution  will  be 
allowed.  3S3 

The  court  ought  to  weigh  with  great 
nicety  cafes  of  this  kind,  before  they 
determine  the  bill  proper^  where  it  is 
a  mere  ^fan<il  chattel.  385 

Every  agre^ipcnt  of  this  fort  ought  to  be 
€ertaimn  Jmr  and  juji  in  ail  its  pArt;, 
Vol.  11[. 


or  this  court  will  not  decree  a  fpecific 
performance.  Page  386 


9sreement  on  j^arrfage*    See  ifret* 
tlement  after  ^snxingt,  Jffue. 


9nnait?.  See  ifturplua  under  ]Le. 
gacF>  dootb*fca  joi  otbcr  ibtocU> 
3nterea  of  S^wtt,  3ffer0. 

The  plaintiiF,  intitled  to  an  annuity  of 
300 /•  a  year  for  life,  out  of  Sir  R. 
X.'seftate,  being  atprifoner  in  the 
FUetp  fold  to  R.  D.  three  fourths  of 
the  annuity  for  1050^.  and  in  the 
deed  there  was  a  provifo,  that  if  the 
plaintiff  (hould  at  any  time  deiire  to 
purcbafi  back  the  faid  three  fourths, 
and  give  fix  months  notice  in  writing 
to  R.  Z).  his  executors,  0/r.  and  pay 
the  1050/*  then  R,  D.  bis  executors, 
C^r.  fhould  re-afiign  to  the  plaintiff: 
at  the  time  the  parties  met  for  the 
execution  of  the  deed,  R.  D.  infilled 
upon  an  iodorfement  on  the  back  of 
it,  and  figned  by  the  plaintiff,  that  if 
the  plaintiff  fhguld  re-purchafe  or  re- 
deem the  three  fourths  of  the  annuity, 
it  fhould  be  upon  payment  of  1050  /• 
and  75  /.  and  all  arrears :  the  plaintiff 
being  in  perfed  health,  and  ander 
the  Age  of  twenty- two  years  when  he 
executed  the  alFignment,  brought  his 
bill  to  be  relieved,  and  that  on  pay* 
ment  of  what  (liali  be  due  for  prin- 
cipal and  interell,  the  defendants  may 
be  decreed  to  re-aflign  the  annuity. 
^*  Lord  Hard-xicke  was  of  opinion  the 
plaintiff  in  this  cafe  was  intitled  to  m 
redemption,  and  that  the  annuity  he 
granted  ought  to  be  re- conveyed  on 
his  payment  of  1050/.  with  legal  in- 
tereft, to  be  computed  from  the  ifl  of 
Junf,  1737.  ^^^  ^^^®  of  the  dec6, 
but  direded,  if  any  fums  were  ad- 
vanced for  the  infurance  of  the  plain- 
tiff's life,  they  fhould  be  added  to  the 
loco/,  and  carry  5/.  percent,  inte- 
reU  from  the  refpedive  times  of  pay- 
ing the  fame."  278 

The  court  liaih  very  prudently  avoided 

laying  down  any  general  rule  in  cafcg 

of  this  kind,  beyond  which  they  will 

not  go,  tor  fear  tne  fcheoiifts,  for  ck- 

3  B  orbitar^ 
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6rbiUnt  intereil,  (hould  find  out  other 
means  €0  avoid  the  equity  of  this 
court.  Page  279 

There  is  a  llrong  foundation  io  confider 
this  as  a  loan,  for  mod  of  thefe  bar- 
gains are  merely  loana^  but  turned 
in  en  this  (hapc  to  avoid  the  ftatute  of 
ufury.  ilflJ. 

There  is  little  difference  between  the 
meaning  of  the  word  redimftlou  «iod 
lemr chafe  ;  and  in  the  indorfrrocnt 
they  are  ufed  promifcuoully,  which 
(liews  the  parties  themfelves  confider* 
ed  it  as  a  power  to  redeem'.  2 So 

Th'^re  being  no  covenant  to  repay  the 
money,  does  not  make  it  lefs  a  mort- 
ga^r,  for  the  iVelfi  and  mod  copy- 
hold mortgages  have  not  this  cove- 
nant, lifld, 

X^ord  HarJ-joicke  was  of  opinion,  that 
the  difference  in  the  value  of  annui- 
ties for  one's  own  life,  and  th^it  of 
anpther,  has  been  intirely  caufed  by 
the  dealers  io  thefe  annuities.         28 1 

The  variation  of  the  terms  was  taking 
advantage  of  the  plaiiuifi^'s  ditlrefs, 
and  io  in  felled  the  whole  cafe,  that 
Lord  HardivUkt  determined  the  agrt'e- 
raent  ought  to  be  totally  fet  afide.  ihiJ. 

Lady  C.  H,  gave  the  refidue  of  her  eltate 
io  truft  to  pay  the  produce  thereof  to 
Lady  Dudley  for  lite,  for  her  feparate 
tie,  and  after  her  death  to  her.chii* 
dren.  and  appointed  B.  executor. 
Lady  Dudley  wanting  money,  took  up 
120/.  of  B,  and  granted  him  an   an- 

.  unity  of  40/.  during  her  life,  and  di- 
rected B,  to  pay  himfelf  out  of  the 
produce  of  the  refidue  of  Lady  C.  H*% 
eilate,  by  quarterly  payments. 

»•  Lord  Hardivicke  faid,  Lady  Dudley 
might  contrad  to  raife  money  by  loan, 
but  not  by  annuity,  as  it  is  too  large 
an  anticipation,  and  therefore  (he  was 
allowed  to  redeem  the  annuity  from 
the  beginning,  though  made  ine- 
deemablc,  and  the  payments  already 
made  directed  to  be  applied  in  dif- 
charge  of  the  intereR  in  the  firft  place, 
and  afterwards  in  finking  the  prin- 
cipal, and  the  refidue  to  be  paid  out 
of  the  produce  of  the  teltairix's 
^clkacc.*'  541 

Where  an  annuity  is  given  to  a  relation 
Hot  lile,  and  it  has  been  paid  for  any 
length  of  years,  without  a  deduction 
for  the  land-tax,  it  will  bp  prefumed 


to  have  been  To  paid  by  motaal  cos- 
fen  t»  and  the  payer  if  ttot  iadtlvAn 
be  relieved.  ^^t'Vl 

9nniict.  See  COS0,  IDcfetfBsr, 
tftlea,  C9:ceptfon0,  ^arlumem- 
Vfil  amenlKii,  ComroifBou.  4)2l)i 
^iifunition,  fBule,  IDemnrrcr. 

No  defendant,  by  bis  anfwer  can  tfeJ 

'  the  rights  of  other  parties.  ij; 

The  original  bill  brought  for  difcoT«7 
only,  the  amended  bill  prayirelir; 
the  anfwer  to  this  is  to  be  cocGierj 
as  a  part  of  the  anfwer  to  the  ori^r^J 
bill,  as  much  as  if  ingrofled  intie 
fame  parchment,  and  a  part  of  tk 
fame  record.  F! 

A  hufband's  bringing  a  bill  againjl  i 
wife  is  admitting  her  to  be  a  Uzt 
folf ,  and  (he  mull  pat  in  her  anffff 
as  fuch.  C 

The  court  will  not  allow  a  defendant  3 
amend  an  anfwer  b>  flrikingoutil 
it  the  admiffion  of  a  fad,  by  « i' : 
the  plaintiff  would  be  deprived  of  t-t 
benefit  of  this  evidence,  efpeci^iva 
he  does  not  fwear  he  was  forprilei  in- 1 
to  it,  or  ill  advifed  in  fetting  It  fo-i 

The  p.irty  is  not  bound  by  an  admi£a 
of  a  confcquence  in   law,  or  a  cooir 
quence  in  equity,  for  the  court  is  a  1 
judge  of  the  law.  5*^  \ 

Sppo^tionment. 

As  to  apportioning  rents,  intcrcft,  *m 
unnuities,  fee  Pearly  v.  Smiib,       i^ 

3rbftrato^0.    See  9lDarD« 

To  a  biir  brought  againft  an  arbitntaf, 
fccking  a  dilcovery  of  the  ground** 
which  he  made  his  award,  he  pl^^ 
•  in  bar,  that  he  was  not  obliged- w^ 
them  forth:  «  Loxd- Hardwklu(mV'^ 
it  unreafonable  he  (hould  he  pr.to 
{o  much  trouble  and  cjtpence,  an<*  **• 
lowed  the  plea."  ^^ 

If  there  be  a  palpable  millskc  or  ©H- 
calculation,  the  party  aggricvc'i  flwf 
bring^his  bill  againtl  the  part/ in  ^^ 
favour  the  award  is  ro  Je  to  ba^e  ^ 
rectified,  and  not  agaiad  ;!icubur3j«^' 
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3tt(cle0.      See    3srcemcnt0.   dp:- 
cfficl^  fdctfo^ntance. 

y*,  ff^.  the  plaintiff's  father,  by  articles 
before  marriage  had  the  eftate  Id  que- 
ilion  limited  to  him  for  life,  and  af- 
ter his  death  to  //.  his  intended  wife 
for  life,  and  after  her  death  to  the 
nfe  of  the  heir  male  of  T.  W,  on  the 
hoAy  of  H.  and  by  fectlement  before 
marriage,  declared  to  be  in  perform- 
ance of  the  articles,  the  premiffes 
were  conveyed  exaAly  in  the  fame 
manner.  T,  W,  in  his  life-time  bor- 
Towed  of  A  300/.  and  conveyed  the 
eAate  in  queliion  to  her  and  her  heirs, 
fubje^  to  redempcion  ;  ar.d  the  re- 
prefentatives  of  D,  in  confideration  of 
.  314/.  paid  to  them  by  K-  and  T,  tV^ 
10  confideration  of  36/.  paid  to  him, 
.  conveyed  the  equity  of  redemption  to 
K'  who  infilled  he  had  no  notice  of 
the  articles  or  fettlement  till  after  the 
death  of  r.  ir,  and  iikewife  on  his 
being  a  purchafer  for  a  valuable  con- 
iideration.  The  plaintiff,  the  only 
foa  of  the  marriage,  infilled  T.  IV, 
was  intended  to  be  but  tenant  for 
.life,  with  remainder  to  his  fit  11  and 
,  other  foQS  iQ  tail ;  that  he  is  a  pur- 
chafer under  the  marriage-articles, 
which  are  to  be  confidered  in  the  fame 
light  as  if  they  had  been  ftrit^ly  car- 
ried into  execution.  "Lord  Hard- 
'wleke  was  inclined  to  think,  that  the 
limitation  in  a  fettlement  to  tV.  ft. 
for  life,  and  to  the  ufeof  the  heir 
male  of  his  body,  had  created  an  ef- 
Cate  tail  in  him,  and  that  the  plaintiff 
has  not  the  legal  title  to  this  eUate  : 
and  if  he  had,  was  not  intitled  to  come 
into  equity  for  deeds  and  writings, 
.till  he  had  eilabliHied  his  title  firll  at 
la^,  and  therefore  difmilfed  the  bill, 
(o  far  as  it  prays  to  fee  afide  the 
mortgage,  but  left  him  at  liberty  to 
redeem  K.  the  alSgnee  of  the  mort- 
^ge.  Pajri  2gi 

Where  by  articles  an  eftate  is  to  be  limit- 
ed to  J^.  for  life,  to  his  wife  for  life, 
remainder  to  the  heirs  of  the  body  of 
ji,  this  is  confidered  here  as  an  ellnte 
for'lire  only  in  the  father,  and  the 
iettlei^ent  made  af:er  Ihall  be  re£li- 
fied  by  the  articles  before  m^trHage, 

793 


But  though  it  has  been  dot^e  between 
parties  to  the  articles  and  fettlement* 
and  mere  volunteers,  yet  not  againft  % 
purchafer.  Page  zgx 

The  court  will  not  condroe  words  which 
make  a  legal  ellate-tail  to  be  carried 
into  llriA  fettlement,  except  in  the 
cafe  where  there  are  articles  ti$  well  as 
a  fettlement.  294 

Where  there  are  two  equities,  he  who 
has  a  fuperior  equity  Ihall  carry  it : 
and  as  the  fettlement  here  was  before 
marriage,  the  defendant,  as  a  pur- 
chafer, has  a  fuperior  equity.        295 


%acta.     See  4B%zcuto^,  SflTettf  Wit^ 

An  aliepation  of  affets  by  an  executor  is 
good  at  law,  nnlefs  done  collufively. 

K  237 

The  coart  now  make  a  complete  decree 
in  bills  for  an  account  of  affets,  by 
giving  the  party  his  debt  likewife. 

263 

A  devifee  of  an  annuity  for  life  charged 
on  the  perfonal  edate,  where  there  is 
a  deficiency  of  affets,  (hall  abate  ia 
proportion  with  the  other  legatees; 
determined  on  the  authority  of  Halt§n 
verfus  Medlifot^  be^e  Sir  Jojepb  Jg^ 
kyU.  693 


9ffet6  b^  JDercent,  ann  in  tbe  l^anDS 
of  tbe  l^elr. 

Sir  IV,  F,  in  his  father's  life- time,  in 
confideration  of  a  marriage  before  had^ 
and  of  2opD  /.  portion,  liqiits  the 
eilates  mentioned  in  the  deed  to  the 
ufe  of  him  and  his  wife,  apd  their  if- 
fue;  and  covenanted,  within  fix 
months  after  his  father's  death,  to  levy 
a  fine,  and  fuffer  a  recovery  for  af- 
Turing  the  premiffes  to  the  ufes  in  the 
releale,  with  a  power  to  revoke  thofe, 
and  create  new;  he  accordingly  did 
revoke  them  ;  and  00  iuffcring  a  rer 
coveryof  thefc  ellaies,  he  conveyed  to 
two  perfons  and  their  heirs  the  eflate 
to  the  ufe  of  himfeif  for  life;  and  then 
created  a  term  of  2000  years  for  raif- 
ing  portions  for  daughters  and  youn- 
%^  ^  gtr 
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fjtt  cliildreD,  remainder  to  his  firft, 
tic.  Tons  ia  tail  male^  remainder  in 
fee  to  hirofelf.  The  executor  of  a 
bon^-creditor  of  Sir  If^,  F.  brings  a 
bill  for  an  account  of  his  per  Ton  al 
eUate,  and  if  that  falls  (hort  of  fatis- 
lying  the  debts,  prays  that  a  fufiicient 
ptrt  of  the  real  eftate  may  be  fold : 
**  Lord  HarJwicie  (My  the  real  rttare 
having  never  been  affirts  of  Sir  ^.  F. 
the  lands  comprized  in^  a  fectlement 
made  after  his  marriage  are  not  liable 
to  his  debts  by  fpeciahy,  for  they  are 
aot  fpcci&ck  lieiu  iipo»  ths  clUce/' 

Paic6i% 


9ttttB  marflSralleir.  ann  in  Mat  D^Det 
)Dcbr0  arc  to  be  paiu.  See  ^pcci- 
ficfc  i^tsadcs. 

iV.  agreed  to  purchafe  an  eftate  of  the 
pUintifrs  for  1200/.  hut  ainl  hefsre  be 
ba4  paid  the  whole  puri  hafe  money  r 
M.  by  will,  after  giving  800  /.  legacy 
to  his  ilfter,  devi fes  the  eilate  pur- 
chafed,  and  all  his  perfonal  e(l«i*e  to 
y.  K.  and  makes  him  executor :  J.  K. 
commies  a  dcvaftanit  of  the  perfonal, 
and  dies,  and  the  purchafed  eftatc  de- 
scends on  B.  K.  his  fon.  Tbe  court, 
CD  give  the  legatee  a  chance  of  being 
paid  her  legacy  out  of  the  pfrfonal 
aflets,  directs  the  plaintiff  10  tr.ke  his 
iatisfadtion  upon  the  purcKufcd  eliate 
for  the  remainder  of  ihc  purchafeino- 
ney.  272 

AiTets  defcended  on  the  heir  at  law  mull 
be  applied  to  the  payment  of  debts, 
before  the  lands  can  be  charged  which 
are /peciJUaliy  de  vijcd.  5^6 

9ttact)intnt.    See  ^olicftO). 
9tto;ttcg  aiiD  jS)ollCito^      See  do- 

lUito^ 

A  matter  coming  to  the  knowledge  of 
the  party's  attorney,  Csj'f.  before  the 
cauic  was  beard,  is  notice  to  the  party 
himiclf.  3f 

Though  a  country  attorney  a«^s  by  an 
agent  in  chuIcs  in  this  court,  yet  he  is 
to  be  confidered  as  the  Solicitor  like- 
^ife,  tiiuugh  he  rclides  in  the  coun- 


try; and  what  is  known  to  kSor  it  CM. 
ilrudive  notice  tohtf  clients.  P^jr  ); 
The  wife  an  executrix  of  an  atioraey 
brought  a  bill  for  money  due  for  bafi« 
nefs  done  by  her  ka£baiid»  as  the  de- 
fendant's attorney.  A  demurrer  totk 
relief,  as  a  xttM^y^  is  at  law  aado 
the  ftatnte  of  2  Gec^  2.  for  the  hetter 
regulation  of  attornies  aad  ibliciton. 
*'  Lord  Chancellor  Hat  ehakU  i^<9»i 
the  demurrer.'*  749 


9lXMf1l«     See  9vWtttC0f» 

If  arbitrators  are  miftaken  in  a  plait 
point  of  law,  it  is  agroond  to  ietalic: 
an  award  ;  otherwilc,  if  it  had  ben 
a  donbiful  one.  494 

An  award  being  made  by  jndges  of  (k 
parties  own  chufing  is  final,  vnldi 
there  is  collufion,  or  grofs  milbehaviocr 
in  the  arbitrators.  5:9 

A  defendant  is  not  obliged  to  fet  out  ibe 
account  between  him  and  theplaiaiif, 

.  after  an  award  in  his  favour  rel^tisg 
to  that  account ;  for  a  plea  of  an  awtni 
is  good,  not  only  to  tke  merits,  bst 
to  the  difcovery.  53* 

Arbitra  ors  are  not  bAttnd  to  give  notice  I 
of  the  time  they  intend  to  meet,  or  tb; 
particular  place  where.  thii  1 


lEaiUncn^ 

SIR  John  Hanop,  in  1729,  lodged  jet- 
els  for  fafecuttody  in  the  hands  of 
Senmer  a  jeweller,  inclofed  in  a  papo 
that  was  leaied,  and  put  in  a  bag,\^bid 
was  alfo  fealed  with  the  plaintilf'i  (etl 
and  deposited  at  Sea/ner^i  houfe;  K^ 
the  fame  day  his  clerk  gave  a  recfiyt 
for   them   in   ihefe   words;  **Wb»ci 
"  bag  fo  fealed  I  promile  to  take  cat 
/«  of  for  Sir  John  Hart«p^  for  my  nw^* 
*•  tcr   Jamrs    Seamer^'*   (figne<l)  ^^*' 
cbael  Hull:  and  in  the  receipt  aW'*^ 
jewels   were   fpecified.     In  Ftht^'T* 
1735,  Seeifner   broke   both  the  fwl*» 
took  out  the  jewels,  and  carried  tbea 
to  Mr.  Hoare*%,  the  banker's  Ibof,  aa^ 
bcrrowtd  300/.  of  the  defendant ,*  ^''^ 
pofited  the  jewels  as  his  owa  pt^f^ 
goods,  and  as  a  fccuritv  tor  i^c  jooi' 
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^Vft  his  promiiTory  note  for  the 
fain :  on  Mr.  Hearers  refufing  to 
jr  the  jewels  to  Sir  yoi/t  Hariop, 
rought  an  a&lon  of  trover  and 
riion  againft  him :  and  the  jury 
g  a  dottbt  whether  the  defend- 
as  guilty  of  a  converfion,  or  not, 
referred  tt  to  the  opinion  of  the 
of  King's  Bench,  by  finding  a 
il  verdidy  who  this  day  gave 
nent  for  the  platatiff  unanimouf- 

r.*s  delivery  of  the  jewels  to  Sga- 
b  a  bare  naked  hmilmeni  of  them 
e  ttfe  of  the  bailor.  46 

erence  between  bailing  and  pledg- 
f  goods  isy  that  a  pawnee  bath  a 
il  property,  aod  a  bailee  the  cuf- 
only.  ihid. 

breaking  the  feal,  and  taking 
rwels  out,  anddifpofing  of  them, 
him  a  trefpafTer  to  Sir  J^  H,  ihid. 
fent  cafe  falls  within  the  rule  laid 

by  Lord  C^ke,  that  where  J. 
I  a  cheft  locked  with  B,  and  tak- 
kvay  the  key,  there  A,  does  not 
I  B,  with  the  goods  ;  but  it  is  a 
It  for  the  fafe  cuftody  only.  47 
nee  where  a  depofition  made  by  a 
po/feifor  of  goods  hath  been  held 
ftnge  the  property  of  the  owner, 
:  they  have  marks  by  which  they 
be  known.  57 

>tes  cannot  be  confidered  as  a 
ity  for  money,  but  according  to 
ion  ufage,  which  regards  them 
rs  as  calh.  «  ^32 

xpt  See  Settlement  before 
rta^e,  C^minatfon  of  ^tc« 
\f  IBecctVcr,  Mutual  CreDit. 

r  a  joint  ellate  tail  can  be  con- 
i  by  commillioners  in  a  bankrupt- 
Hat.  21  yiif.  i.  <:.  19.  note  I,  37* 
t  ufual  to  bring  a  bill  againlt  a 
n  for  money  received  of  a  bank- 
fmce  his  bankruptcy,  when  you 
recover  at  law,  provided  you  can 
:  the  perfon  who  received  the  mo- 
if  the  bankrupt  had  noticeofhis 
ruptcy,  and  an  ai'tion  of  trrcer 
I  proper  cue  for^his  nxoney.  401 


A  commifiion  of  bankruptcy  cannot  fa- 
perfede  a  decree  for  a  receiver,  which 
is  a  difcretionary  power  exercifed  by 
this  court  with  as  great  utility  as  any 
fort  of  authority  that  belongs  to  them, 
and  is  provi/ional  only,  and  does  not 
aflTea  the  right  of  parties.     Paj^e  564 

A  debtor  to  a  bankrupt's  eilate,  paying 
the  debt  JO  one  aflignee  is  not  a  diu 
charge;  he  {houJd  have  taken  a  re- 
ceipt like  wife  from  the  co-affignee| 
otherwife  as  to  an  executor,  becaufe 
they  have  each  a  power  over  the  tefU- 
tor's  whole  eftate  and  confidered  at 
diHinfl  perfons.  69c 

The  adminiiirator  of  a  bankrupt  intitled 
to  the  bankrupt's  allowance,  where 
he  has  divided  10 /.in  the  pound.  814 

1Bargaln0  Catc()fns.    See  3lnfont. 

IBatsaftt  an^  JbAt.    See  ifeoffitieat* 

IBaron  ann  ftmt.  See  9nfl»er» 
S)ol9er,  iS^mz^y  )dolDer,  1^0}tira» 
Spiritual  Court,  lBecotoerF>  #ar* 
ttage^  Cecm  fo%  ^eato^  IBetHKadon 
of  a  miWy  Cenant  b?  t(^  Cwmff^ 
iTine,  ifrcpatate  Maintetumce.  Cbo* 
(eo  tn  3&ton,  iiz  ejceat  Segao^ 
Idarapbetnaiia,  ^ettlenteBe  before 
SX^xtiaity  HoiiDoti. 

A  legacy  of  goo/,  given  under  the  will 
of  A.  to  B,  before  her  marriage  with 
the  plaintiff,  who  though  he  had  re* 
ceived  2000/.  from  other  part  of  hit 
wife's  fortune,  refnfed  to  make  any 
provifioa  for  his  wife,  whereupon  the 
executor  of  A,  would  not  pay  the  le- 
gacy ;  and  the  hufband  in  1734  bring* 
ing  a  bill  for  it,  the  court  referred  it 
to  a  mader  ro  receive  propofals  from 
the  hufband  for  a  provifion  for  the 
wife,  and  on  a  certificate  he  never  had 
made  any  propofals,  the  court  dired- 
ed  the  500/.  to  be  laid  out  in  Souik-fea 
annuities  for  the  benefit  of  the  hufband 
and  wife.  20 

The  hufband  being  dead,  his  executor  in* 
filled  the  property  veiled  in  htm,  and 
that  he  was  intitled  to  the  principal, 
and  to  the  dividends  of  the  aonttiiiea 
amounting  to  122/.  151.  7  //,  '*  Lord 
{  Chancellor  of  opinion,  that  fo  much 
jBj  of 
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of  the  former  order,  as  dire£(ed  the 

payment  of  the  fum  of  122  /.  15  j.  7</. 
to  the  executor  of  the  haihand,  maft 
be  difcharged,  and  the  fameoiight  to 
be  paid  to  the  petitioner."        Page  20 

Had  the  legacy  been  the  only  portion 
of  the  wife,  the  hu(band  would  have 
been  intitled  to  the  intereft  for  the 
maintenance.  ibid. 

"Where  a  hufband  recovers  a  judgment 
for  the  wife's  debt,  and  dies  before 
execution^  (he  is  intitled,  and  not  his 
executor.  21 

Where  a  hnfband  ha's  received  a  great 
part  of  a  wife's  portion,  and  refufes  to 
make  a  fettlement,  the  court  will  not 
only  (lop  the  payment  of  the  refidne 
of  her  fortune  to  him»  but  will  pre- 
vent' hjs  receiving  the  interell  of  that 
re(idue,  that  it  may  accunrulate  for 
her  benefit.  ,  ibid. 

A  man  cannot  make  a  grant  to  his  wife 
in  his  life- time,  being  contrary  to 
law,  nor  wiir  this  court  fufFer  her  to 
have  the  whole  of  his  eftate  whilil 
living,  71 

Where  an  eflatc  is  given  to  a  hufband  for 
the  livelihood  of  the  wife,  he  may  be 
<conOdered  as  a  truUed  for  her  feparate 
ufe.  399 

To  make  a  feparate  trufl,  technical  words 
are  not  nectfTary. 

No  cafe  where  it  has  been  held,  that  a 
mere  voluntary  promifc  cf  a  hufband 
to  a  wife,  and  executory  only  fhall 
be  carried  into  execution  by  this 
court.  400 

The  wife  taking  out  of  the  eftate  only  an 
excrefccnt  intcreft  fcr  a  time  does  not 
overturn  a  will.  437 

Where  a  hufband  dirs  before  he  admini- 
liers  to  his  wifc*s  psrfonal  ellate,  it 
/hall  not  go  to  her  nc.\'t  of  kin,  but 
to  his  rcprcientativc.  526 


Oirill  See  3nrtocr,  IRcplfcation,  IDe- 
fcutiaut,  IDeCiCc,  pica,  IRuics, 
Jlccount,  Coac,  partr,  ^ill  of 
IRfUicU),  ^cfuc  p;o6to,  aifaDabft, 
made,  3lircts»  !sl^incGy  Cdialcc, 
fS^utltcation^  p^ocbciii  #mic. 

Where  a  bill  prays  relief  as  well  as  dif- 
covery,  an  affidavit  niuil  be  annexed 
that  the  piaiutifi  has  loi  the  deeds  in 
his  cufic  cy.  17 


Three  creditor^  who  were  within  the 
terms  of  a  trufl  created  by  a  will  for 
the  payment  of  debts,  bring  a  bill  tc 
carry  the  trufts  of  a  will  into  execu* 
tion ;  the  reft  of  the  creditors  bfoughi 
a  fecond  bill  for  the  fame  parpoie 
and  obtained  an  order  at  the  R§lls 
that  both  bills  might  be  referred  to : 
MaHfr.to  certify  which  would  be  aiol 
for  the  creditors*  benefit.  Mr.  Barw 
C//zri  difcbarged  the  order,  being  0 
opinion  it  has  never  been  reduced  to 
general  role,  that  one  bill  (hoald  b 
depending  only  where  a  number  0 
creditors  are  concerned.  Page  to, 

The  defendant  being  a  prifonef  In  Ttt 
gaol,  and  the  demand  fo  trifling  i 
would  not  bear  the  expence  of  re 
moving  him  by  habeas  corpus  to  tb 
Fleet,  it  was  moved,  to  fave  this  ex 
pence,  that  for  want  of  appearanc 
the  bill  might  be  taken  prv  cwfejj% 
the  court  ret''ufed  to  do  it  in  this  fom 
mary  way.  69 

tbiW  ametiDeD.    See  St»,  3iin»er> 
IBule. 

After  a  caufe  is  fct  down  you  can  odI 
amend  by  making  parties,  and  cannc 
introduce  new  charges,  or  pot  a  ms 
terial  ^^d  in  ifTue  which  was  not  i 
in  the  caufe  before,  but  fhouid  bat 
preferred  a  fuppletnental  bill  in  th 
refpe«£^.  37 

The  court  has  rather  gone  too  far  in  a 
lowing  the  amendment  of  bills  on  ar 
fwers  being  reported  infufiicient.   51 

A  plaintitfby  a  falfe  fuggellion,  th.1i  t. 
cauje  ivas  at  ijffue  o/ilj,  when  it  \\as  i 
the  Chancellor's  paper  for  hcarinj 
obtained  an  order  at  the  Rolls  for  I 
berty  to  amend  his  bill  ;  the  orJi 
was  difcharged,  and  ihc  cauic  put  c 
till  next  term  on  paying  the  colls  < 
the- day,  th'it  the  plaintiff  may  ha' 
an  upportunity   of  amending  nii  bi 

IBiii  of  3IntcrplcaT)cr. 

An  executor  as  he  is  in  autrr  t/rcrr,  oi 
lefs  he  has  proved  his  teftaior's  wi 
is  not  intitled  to  bring  a  bill  of  inte 
pleader  till,  as  lUnding  in  his  pl^'C 
he  has  made  him  (elf  a  debtor.       6c 
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9<U  ibatuilemental.    See  «ai,  SRulc, 
^tttes^  Kill  ametiDcli. 

Wjiere    full    diredions  have  not  been 

E'ven,    a  rupplemeotal   bill    may  be 
ought  in   aid  of  a  decree  of  this 
co.ort.  Page  133 

Tlie  fopplemental  and  the  original  ought 
CO  be  coniidered  as  one  bill,  and  con- 
Bcded  together.  ibid. 

CtoteSfll.     SeeCoft0. 

A  crofs  bill  !S  a  defence,  and  fo connect- 
ed with  the  original,  they  arc  always 
coniidered  but  as  one  caufe.  8 1 2 


Lord  Bacon* %  rules  in  rcfi>^6l  to  bills  of 
review  having  never  been  departed 
flt>m  fince  the  making  of  them,  the 
court  was  of  opinion  that  the  parties 
who  now  applied  for  leave  to  bring 
fach  a  bill,  had  not  brooght  them- 
felves  within  thofe  rales,  and  difmifiVd 
tb^  petition.  26 

It  is  fafficicnt  to  intiile  a  party  to  a  bill 
of  review,  if  the  new  proof  did  not 
come  to  his  knowledge  till  after  pub- 
lication, or  when  by  the  rules  of  the 
court  he  could  not  maKc  ufe  of  it.     3  5 

Where  the  perfons,  under  whom  the  pe- 
titioners for  the  bill  of  review  claim, 
were  fully  acquainted  with  the  matter 
now  complained  of  35  years  ago,  fuch 
an  effluxion  of  time  and  knowledge  of 
tbc|  anceftor  of  the  whole  tranfaction 
will  have  great  weight  with  the  court 
on  fuch  applications.  3^ 

The  granting  fuch  a  petition  at  ihisdif- 
tmncc  of  time  would  be  a  very  great 
hardftiip  on  the  defendants  in  the  crofs- 
bill,  who  may  be  deprived  of  Tome 
circurortances,  and  may  have  loll  pa- 
pers they  might  have  availed  ihem- 
fclvcs  of  when  the  matter  was  recent. 

39 

The  order  of  difmiffion  was  appealed 
from  to  theiioufe  of  Lords,  and  after 
a  hearing  of  three  days  affirmed,     ib'uk 

After  the  ad  for  roafcing  procefs  in  courts 
of  equity  effe6iual  againll  perfons  who 
abfcond,  there  was  a  doubt  whether  it 
eacended  to  bills  of  review  ;  but  it  is 


now  fettled  that  it  does,  and  therefere 
the  plainti/F  mull  have  recourfe  to  the 
ordi  n  ary  remcd  y .  Pa^e  690 


®iU  of  iRtbtbO^    SeeCofts. 

A  defendant  cannot  revive t>ut  in  one  in- 
fiance,  and  that  is  after  a  decree  to  ac- 
count, becaufe  in  that  ea(e  he  is  con- 
sidered as  an  ador;  for  till  the  ac» 
count  is  taken,  \$  is  not  known  oa 
which  fide  the  balance  lies.  691 

On  the  circumllaoces  of  this  cafe,  tho' 
the  plaintiff*  died  before  the  colls  were 
taxed,  yet  the  defendant  may  revive 
for  thole  cods.  8 1 2 


OBiibop.    See  Cftate  fo^  Hffe. 

iBonD  0^  d>blisattoii.  See  H^^iU 
0a$;e,  iS^^ftaiie,  IDeeHS  left  0^ 
(oncealto,  Cainmfffatp^  p€naltr> 
tdartieo. 

£f.  and  tV,  were  principals  in  a  bond,  and 
£.  a  furety  only  ;  the  obligee  agrees 
with  H.  to  take  four  notes  drawn 
by  different  perfons,  and  payable  at 
future  days,  in  lieu  of  the  bond,  buc 
compelled  H-  to  fign  an  agreement  in 
his  own  name,  and  in  the  names  of 
}f\  and  J?,  to  pay  the  deficiency,  if  the 
notes  (hould  not  produce  the  whole 
principal  and  intereft  on  the  bond  : 
before  the  notes  became  due,  H.  and 
W.  were  bankrupts  ;  the  obligee  h^jv- 
ing  received  only  500/.  on  the  note*, 

*  brings  his  bill  fer  the  refidueof  the 
principal  and  intered  againit  E,  as  a  co- 
obligor.  '*  Lord  Hnrii'joicke  had  feme 
doubt  at  firll,  but,  on  ail  the  circum- 
flatices  of  this  cafe,  declared  hiraicif 
fu!ly  fatisfied  th*at  the  plaiaiitf  was  not 
intitied  to  relief  againll  £.  9r 

The  court  will  not  determine  bonds  to  t»e 
voluntary  if  they  do  not  exadly  talJT 
with  the  fum  given  for  them  ;  but  if 
the  contract  was  fairly  entered  into, 
without  any  circumilance  of  frauJ,  ic 
has  been  held  to  be  made  for  a  valu- 
able con  (ideration.  4  i  i 

If  an  obligee  will  put  in  a  bad  anfvvtrr, 

and  infitt  on  more  than  is  really  du% 

he  fhall  lofe  his  cofls  hercj  though  in- 

titled  to  them  at  law.  5  5 j 

3  B4 


A  TahU  of  ihe  Pfindpal  MatUrs. 


of  tb?  fdrmer  order,  is  dift^ed  the 
piy tncDt  of  the  fum  of  1 2 1  /.  i  s  j.  7  d^ 
w  the  cjcecutor  t>f  the  but^and.  mail 
be  difcharged,  snd  tbc  fame  oyght  to 
be  piid  to  the  petitioner .*'        Fa^io 

Had  the  legacy  been  the  only  ponlom 
of  fhe  wife,  the  huihand  would  have 
been  lottded  to  the  intereft  for  the 
main  I  en  an  ce*  i^^V. 

Where  m  hufband  recoveri  a  judgment 
jfor  the  wife'i  debt,  and  dies  before 
citecmio^  ihe  ta  imlded,  and  not  hii 
exocotori.  2 1 

Where  a  htifbaod  hal  receivrd  a  gr«ai 
part  of  a  wife'*  porada,  and  refufe  to 
make  t  fettyemeitt,  tbe  court  m\l  not 
onty  ftop  the  paying  t  of  the  rcfidac 
of  Kerforcune  to  him,  but  will  prc- 
veot'  hit  receiving  the  interelt  of  ihut 
reiiduc,  ibut  it  may  accttoruUte  for 
her  benefit.  ,  /^''/. 

A  man  cannot  tnake  a  grant  to  his  wife 
in  hia  life- time,  being  contrary  to 
law,  nor  wilT  thii  court  fuffer  Her  to 
have  the  whole  of  his  eilate  wbilil 
living.  ,     ,  ^* 

Wliere  an  eflate  is  given  to  a  hufbnnd  for 
the  Hvelihood  of  the  wif?»  he  may  be 
■con0dered  as  a  fruUe^  for  her  fepar^te 
ufe.  399 

T<*  make  a  frparatetrtlft,  tcchnicaJ  word* 
are  not  neceflTiiry, 

No  cafe  where  it  has  been  held,  ihac  a 
mere  voluntary  proniilV  cf  a  hufband 
to  a  wife,  and  executory  cnly  (hall 
he  carried  into  execution  by  this 
court*  400 

The  wife  talcing  out  of  the  eilate  only  an 
excrefcentinteteft  fcr  a  tide  docs  not 
overturn  a  wiiK  437 

Where  a  hufbnnd  dirs  be  To  re  he  ad  mini* 
Hers  to  hb  wife's  psifonaJ  riLitc,  it 
^all  not  go  to  her  next  of  kin,  but 
to  his  reprcientative-  516 


Ipill  See  ^nttoerj  IRcpifcationt  IDe 
fcnti*;ttt,  IDccvccj  pica,  IStilcs, 
ZitQiint,  CoftB,  0^nv.  S?iU  of 
filcUicUjj  ^cfiic  p;0fitD,  3iLd*)it)it, 
e^taftCt  Sifcts,  ^yitico,  caMt^, 
l^ubli cation j  p|OCt)CHi  $mu. 

Where  a  bill  prays  relief  as  wcH  as  Jif- 
covery,  <in  ifiid^vit  muj)  be  a:>htfxpd 
th^e  the  pi^intiBT  b^s  uui  the  dccd^  in 
hiittilicuy.  17 


Three  cr^dlior^  ^ 
terms  of  a  craft 
the  payment  of 
carry  the  trufts 
tion  i  the  red  ol 
a  fecond  bill  { 
and  obtained  a 
that  both  bills  i 
Mailer  to  certify 
for  the  creditor 
Ciar^  difcbarge< 
opinion  it  has  n 
general  rnic,  tl 
depending  onl) 
creditors  are  con 

The  defendant  be 
gaol,  and  the 
would  not  bea 
moving  him  b; 
Fieri,  it  was  m« 
pence,  that  foi 
the  bill  might 
the  court  refufe 
mary  way. 

iSfll  ameni^^. 


After  a  caufe  is  (i 
amend  by  maki 
introduce  new 
terial  fa6l  in  i 
in  the  caufe  bel 
preferred  a  fup 
rcfpea. 

The  court  has  rati 
lowing  the  amci 
fwers  being  rep 

A  plaintitfby  a  h 
cauje  I'cai  at  IJJ'u 
the  Chancellor 
obtained  an  ort 
bcrty  to  ument 
was  difcharged 
till  next  term  o 
the- day,  th-it  i 
an  *jp^)Ortunity 


®ai  of ; 

An  executor  as  h< 
lefs  he  has  pro 
is  not  intitled  t< 
pleader  ti!i»  as 
he  has  made  hi 
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A  librsrf  of  books  will  not  pafs  as  for- 
niturt.  Page  20 z 

A  hafband  devifed  hit  library  of  books 
to  A,  except  ten  books  fuch  as  bis  wife 
ihoald  chufey  and  made  her  executrix; 
beld  (he  was  not  excluded  from  the 
fttrplas.,  229 

The  ilrong  reaibn  which  direded  the 

-  court  in  the  determination  of  that  cafe 

was,  that  there  wy  no  beqoeft  of  the 

books  CO  the  wife*  but  the  whole  to 

another.  ihid. 


13|Ober0. 

The  ftjtiite  of  1  Jac.  i.  r.  21.  againft 
brokers  being  of  gtcat  confequence 
to  the  trade  of  the  city  of  London  ; 
the  court  of  King's  Bench  declined 
giving  any  opinion  on  the  coallruc- 
tion  of  itv  as  the  cafe  of  Hariop  and 
Hnare  did  not  make  it  neccfHiry  for 
them  to  do  it.  5  3 


1ButlDtns0-    See  Hftctfe. 

"N^'hcrc  a  perfon  on  a  building  leafc  co- 
venants to  new- build  the  brick  mei- 
i'uagcs  OB  the  premilTes,  the  rebuild- 
ing tlie  fame,  and  repairing  others,  is 
not  I'ufhvicnt  to  an  Aver  the  covenant, 
but  the  leAee  mud  rebuild  the  whole. 

.Polling  down  the  fore  and  back  front  of 
houies  And  rebuilding  them,  is  not 
equivalent  to  houfes  entirely  new 
builr,  for  they  \^y  often  drop  down 
afterwards.  514 

Upon  a  covenant  to  bnild,  the  leA(»rs 
are  clearly  intiiled  to  come  into  this 
court  for  a  fpeciHck  performance, 
oiherwife  on  a  covenan t  to  repair.  5 1  j 

The  excluding  a  member  of  the  commit- 
tee of  city  liiiids  from  being  a  buyer 
VT  a  (tWti,  is  a  good  rule*  as  it  prevents 
fraud.  ^16 

I'ne  court  In  (lead  of  decreeing  a  fpcci- 
iit  k  performance  of  the  covenants  in 
me  ieafe,  chofe  to  give  relief  by  way 
of  inquiry  o(  daprnges  before  a  jury, 
atid  oi^eacd  ah  ifTue  accordingly.   5 17 


Sir  7.  a  tets  a  boilditfg  leaih  of  6ff  jevi 
of  a  hoafe  in  Lme^iM^i^am-JSeidj  to  Jf. 
who  afligns  over  the  leafe  Co  the  plaia- 
tilF  for  rbe  remaiader  of  the  term ;  he 
rebuilds  the  hooley  and  lays  oat  5000^. 
for  that  pnrpofe»  and  pays  the  reierr- 
ed  rent  of  40/.  to  Sir  J.C.  till  be 
died ;  on  his  death  the  ddfendaat  be- 
came  iadtled  as  firft  remaiader-mania 
uil ;  for  fix  years  he  thought  proper 
to  receive  the  rent»  and  thea  hriap 
an  ejedment,  and  recovers  at  law  far 
want  of  the  ufnat  covenants  in^ 
building  leafe ;  the  plaintiff  bronght 
his  bill  for  an  injunAlon,    and  to  be 
quieted  in  the  pofieifion  :  **  Lord  Harl- 
njcicke  dire^ed  a  new  leafe  to  be  exc> 
cuted,  with  proper  coveoantSy  andtlie 
plaintiff  to  hold  the  premifles  for  ^ 
remainder  of  the  term/*  Page  692 


CanoiMI.    See  CSUr^. 

Cafe.     See   4BSate0   in   JftuuA^ 
^uDge. 

THE  anonymous  cafe  in  i  P^cm*  105. 
is  a  note  of  a  cafe  only,  and  in- 
perfefl.  129 

Lord  Keeper  ffVi^hth  reafbning  In  Waits 
verfus  Bellas t  i  P.  If^ms,  60.  was  coo 
large,  owing  to  his  being  then  newia 
the  court,  and  purfuing  the  maximi 
of  law  too  far,  as  to  the  confideration 
of  blood  to  raife  a  ufc.  l$^ 

Di Slums  in  reports  are  not  greatly  to  be 
relied  on,  without  the  ilate  of  tlie 
cafe.  m 

Repo}tt  in  Chancery  in  Ltrd  Nottinghaiii'i 
iime  is  a  book  of  no  authority.      334 


Ce^tfo;af  (•    See  Wxit. 

Ct^rftv  atiD  C^titable  aSCc0.  See 
^lAtttte  of  if  rauB0  anH  |9erfttrici| 
miato),  9o(pitdl>  Clnb,  jfecMti 
of  ^o^tiuain* 

The  jurifJiAion  of  this  court  overcbari- 
ties  cites  not  extend,  to  tuch,  wbcie 

Ipcai 


J 
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local  ▼ifiUMrt  are  appointed,  fer  ifthere 
is  •  private  vifitor,  then  he  and  his 
Jmits  haven  right.  Pagt  lo^ 


The  plaintiff'  in  a  charter-party  is  right 
in  filing  on  the  whole  penalty,  though 
only  a  pari  of  it  remained  due ;  but 
on  offering  to  pay  principal,  intereff 
and  cofts,  the  defendant  at  law  may 
be  relieved  in  this  court.  555 

Ctn'litten.    See  ftXYjitt  wxt  Sbw^ 

A  Cither  muft  beprefumed  to  make  fuch 
provifions  as  will  anfwer  the  purpole 
of  children,  and  their  advancement  in 
the  world ;  and  the  will  ought  to  be 
{o  conftrued  as  to  carry  the  intention* 
of  the  parent  into  execution.        619 

C(ofe0  in  3Sfon. 

Ch/et  in  oBiw  are  not  liable  to  an  exe- 
cution ;  but  the  creditor  may  either 
compel  fatisfadion,  by  feiztng  the  per- 
fon,  or,  where  that  cannot  be  taken, 
by  proceeding  to  an  outlawry*  and 
taking  the  lands  as  well  as  e^eds  by  a 
tapims  utlagatum,  356 

Frequently  determined,  that  a  hulband 
may  affign  a  wife's  cbo/e  in  aSion  for 
n  valuable  conftderation.  53 ) 

The  hufband's  death  makes  no  alteration 
but  mod  (land  in  ihe  iiame  right  as  it 
did  at  the  death  of  the  wife's  father  s 
for  the  intereft  of  the  wife,  hu(band 
and  children  were  then  fixed*        ikld. 

£ill  by  hufhand  and  wife  for  a  demand 
in  her  right;  the  hufband  dies;  it  is 
in  the  nature  of  a  ckoji  in  afHon^  and 
furvives  to  her,  and  the  caufe  does 
not  4bate.  ^26 

CA(l  l^alB. 

Sxecutor  and  reHduary  legatee  in  oqr 
Jaw  is,  what  the  civil  law  cills  umnjet- 
/id  hcif's,  and  the  fillers  being  fe  made, 
ivottid  have  been  in  titled  to  prove  the 
will,  if  no  executor  had  been  appoint- 
$4.  100 


Bifrei  tiftmmentarius  is,  as  to  goods  the 
term  in  the  civil  law ;  ^d  exicuUr  it 
a  barbaroos  expreffion,  unknown  to 
that  law.  Page  301 

Before  the  Nrvetts,  the  father  took  all 
the  child's  fortune,  the  mother  none  ; 
the  grandfather  of  the  child,  if  no 
grandchildren,  took  the  whole,  vixm 
die  paternal  grandfather.  764. 

The  Ncvells  were  never  admitted  intire- 
ly  in  any  part  ofEwrope^  hat  all  follow 
fome  ufages  of  their  own.  ibid. 

The  11 8th  NcveU,  c,  a.  lets  ra  the  bro- 
thers and  fifters,  with  the  father  and 
mother,  excluding  the  ^ndfiither* 
for^by  afcending  higher,  it  would  ad- 
mit fuch  a  number  of  perfons,  as  maft 
exclude  brothers  and  fifters.         ibid. 


Clan^cftitie  iSl^atrfase.     See 
licb3liuotilKa(eiice,  Coti^l^oi|« 


Ctetk  in  Com*.     See  f^f  ^  Mit^t 
Cletk5« 

fbi%  oi  fbiftt  Cterkf  f  11  Cltncenr* 

A  fix  clerk  is  not  obliged  to  deliver  pa* 
pers  to  the  plaintiff^tilt  his  fees  are  paid« 
though  the  plaintiff  had  paid  his  foli- 
ciior,  who  fatisfied  the  clerk  in  court 
^ his  whole  bill*  727 


Clab* 

A  voluntary  fociety,  entered  into  with 
an  intention  tq  provide,  by  a  weekly 
fubfcription,  for  fuch  of  the  membera 
as  (hould  become  neceffitous,  and  their 
widows,  •  is  in  the  nature  only  of  a 
private  charity,  and  not  neceffiiry  the 
Attorney  General  ihouid  be  a  party. 

«77 


CoDicU*     See  mHU  HMMutlm  Of 
4&a(ttCiaaK)^bKtt. 

The  addition  of  a  codicil  is  a  republica- 
tion of  a  will.  1 8a 
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Wiicre  current  coin  it  curious,  and  kept 
with  medals,  it  will  pafs  as  fuch.     Pagt 

202 


College,    anb   l&c«ln    anb    Ct)aptct 
%tAt%.    See  ILcafco^  taiiato;. 

In  the  cafe  of  leafes  frooi  colleges  and 
«cciefiailical  bodies,  if  the  le/Tee  in  4he 
new,  takes  in  the  right  of  him  who 
was  the  owner  of  the  old,  he  muH 
take  fubjeA  to  all  the  equity  to  which 
the  original  leafe  was  liable.  c  38 

*rhere  are  no  particaiar  words  required 
M  a  donation  to  a  college  to  create  a 
viritor,  it  IS  fufHcient  if  the  intention 
cf  the  founder  appears,  who  fhould  be 
vMtor,  and  technical  words  are  not 
necelTarx*  66a 


CoUtcri'. 

A  fire  engine  fet  up  for  the  benefit  of  a 
coUiery  by  a  tenant  for  life,  (hall  be 
conddered  as  part  of  his  pcrfonal  ellate, 
and  go  to  the  executor  for  the  increafe 
of  aile cs  in  favour  of  creditors*        1 3 


CottiftiflTatp.    Sec  C^ccoto;,  ifr{tfr(« 
tual  Court. 

The  p]aintifF&  were  two  fureties  with  Mrs. 
HuJjon  in  an  adminillraiion  bond  to 
tke  commiflary  of  Twk^  who  exhibited 
an  inventory  there  of  the  teflator's  ef- 
fedts:  the  defendant  l^fufin  being  a 
creditor  by  bond  of  the  intrftate,  in 
the  penalty  of  6co  /.  brought  his  ac- 
tion againil  the  adminiilratrix,  who 
pleaded  ihe  bad  no  allets  hltra  54  /. 
Berfon^  not  fatisfird  with  the  inven- 
toiy,  procured  ihecommifldry  toaflign 
to  him  the  adminiAration  bond,  and 
brought  three  adlions  on  it^^ne  agaihft 
her,  and  one  againll  each  cf  the  fure- 
ties, and  aOigned  for  breach  of  the 
bond,  that  Mrs.  Hu(ifon  had  not  ex- 
hibited a  true  inventory^  no  defence, 
and  judgment  by  default.  *'  The  ad- 
mlnitiramx,  and  the  fureties,  are 
bound  by  the  vcrdifl,  and  it  is  no  cx- 


cofe  it  «fas  without  defence,  for  that 
fpeatks  a  confcioufoefs  ihe  had  none; 
and  the  court  ordered  the  verdid 
ihottid  Hand  as  a  fecnrity  for  fo  mach 
as  the  account  to  be  taken  by  the  tn« 
veniory  fhoufd  fail  Aort  to  fatisfy  Mr. 
Btnfon'^  principal  and  intereft  on  the 
bond."  -^^^^^248 

The  commiiTary,  who  is  the  obligee  of 
the  bond,  may  adign  a  breach  in  not 
delivering  a  perfect  inveittory,  atid 
even  without  a  citation,  and  there 
mufl  have  been  judgment  for  the  or- 
dinary. 252 


Comtm'flSon.    See  fSaitr- 

Thoagh  the  intereft  of  one  party  is  niof* 
inconfiderable  than  the  intereft  of  aa- 
other,  yet  they  (hall  bear  equally  the 
expence  of  a  coramiirion  for  fettling 
boundaries,  and  feparating  freehold 
and  copyhold.  83 

The  regiller  certifying  that  there  arc 
precedents  of  anfwers  returned  upoa 
'  a  commiiEon  out  of  the  country,  whicik 
have  not  been  figned  by  the  party ; 
'<  Lord  Hardwicke  would  not  fupprefs 
the  anfwer  for  want  of  it,  bat  iaid  he 
would  con fider  of  a  rule  to  make  the 
proceedings  in  this  matter  vnifona  for 
the  future,"  439 

The  old  rule  of  the  court,  before  the  fta- 
tute  for  amendment  of  the  law,  was, 
to  fend  the  tenor  of  the  bill  to  the 
commiftjoners ;  but  this  was  done  fb 
loofely  in  the  office,  that  it  did  not 
anfwer  the  end  of  affifting  them  \tL 
framing  the  anfwer,  and  therefore  the 
a£t  took  away  the  praAice  of  fending 
with    the    commiilioa  tenor  cm   hHU* 

If  a  commilllon  be  taken  out  in  the  va- 
cation, and  has  not  a  certain  return,  it 
docs  not  expire  the  firft  day  of  the  fol- 
lowing term,  but  may  be  continued 
in  execution  the  whole  of  the  next 
term,  to  the  laft  return.  593 

i^fter  the  depofitions  have  been  ieen  un- 
der a  former  commiiuon,  the  court 
will  notfuFtr  additional  interrogato- 
ries to  be  exhibited  under  a  new  one, 
but  confined  the  defendant  to  the 
proving  exhibits,  and  crofs-examioiPg 
a   peiion    already  exiimioed  for  tbe 

plAiatifi 
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plain  tiff*,  but  not  to  examine  any  new 
witnefles.  Fagi  594 

A  plaintiiF  may  (txvc  any  two  of  the 
defendant's  commiflioners  with  notice 
of  the  execution  of  the  coinmiiIion>and 
is  not  tied  down  to  thofe  only  as  the 
defendant  (ho aid  chufe.  633 


Cotmnftment. 

In  all  cafes  of  commitment  there  mud  be 
an  affidavit  of  fervice.  619 

Cotnmfttee.    See  Jlanarfcb. 

Common  IBecobet^.  Sec  IBecobet^, 
<£ftatc0  in  jFce«tafly  JFinc,  JFeoff» 
mcnt>  e<[to;li0. 

£y  a  fettlement  made  before  the  mar- 
xiage  of  J^bn  Dormer^  the  father,  af- 
ter limiting  an  eftaie  to  his  fon,  and 
the  heirs  of  his  body,  limits  it,  in  de- 
fault of  luch  ilTue,  to  the  ufe  of  Ro* 
hert  Dqrmer  for  99  years,  if  he  fo  long 
live,  and  after  his  death,  or  other 
fooner  determination  of  the  edate  fo 
limited  to  him,  to  truHees  and  their 

,  heirs  during  the  life  of  Robert  Dormer^ 
upon  truft  to  prefer ve  the  contingent 
ufes  therein  after  limited  from  being 
defeated  ;  and  after  the  end  of  the  faid 
term,  to  the  ufe  of  the  firft  and  tytry 
other  fon  of  the  fnid  Robert  Dormer  in 
tail  male,  with  feveral  other  remain- 
ders, and  the  laft  to  Eufebe  Dormer^ 
the  father  of  the  lefTor  or  the  plaintiff, 
in  the  fame  words  as  the  limitation  to 
Robert  Dormer.  1 35 

Rebel t  Doimer  had  one  (on,  FltftwooH, 
and  when  he  came  of  age,  they  levied 
a  fine  to  make  a  tenant  to  thf^  przcipe, 
and  fufFered  a  recovery,  in  wnich  Fleet- 
<woo(i  was  the  vouchee  :  all  the  judges 
were  unanimouflv  of  opinion,  that  (he 
fine  and  recovery  fuffered  by  Robert 
Doimrr,  and  his  Tons,  when  he  came 
of  age,  were  no  bar ;  for  a  good  eftate 
being  veiled  in  the  traftees  ouring  the 
life  of  Rfibert  Dormer,  he  and  hirfons 
could  not  by  any  adt  defeat  the  re- 
mainder men,  without  me  confentand 
joining  of  the  cruilees,  during  the  life 
of  Robert  Dormer,  as  the  freehold  was 
\a  lhcm«  ibi(i% 


The  plain  intent  of  making  Robert  Qor- 
mer  tenant  for  99  years  only,  was  to 
prevent  him  and  bis  foa  from  barring 
the  ellates  in  remainder,  without  the 
joining  of  the  trullees.  Fage  156 

The  word  term,  though  more  properly 
applied  to  a  term  for  years«  yet  may 
mean  an  eftate  for  life.  157 

An  infant  on  whom  a  truft  is  defcended 
may,  under  an  order  of  this  court, 
convey  by  a  common  recovery.   ,  $59 

Coutpoflcion. 

If  there  be  an  agreement  to  pay  the  com- 
pounded fum  at  a  day  certain^and  the 
perfon  fails,  he  mull  pay  the  whole 
debt  to  the  creditor,  for  this  court  will 
not  relieve.  585 


CotnpoQtion  IKeal. 


See  JCitliftfi, 


Real  compofulon  does  not  mean  a  fecji^ 
riiy  for  the  payment  of  the  compofi- 
tion,  but  land  fublUtuced  in  lieu  of 
tiilies.  ^  809 


Concealment^  Cobfn,  CoUuSon^    See 
^rauo. 

ConT^ftion.  S^e  IDebife,  a  fubdivl- 
fion  under  QSfli,  ^actfage,  1Re» 
ftcatnt  on  d^rttage,  iTo^feftarr^ 
*^omt^. 

The  daughter,  after  the  death  of  the 
mother,  married  the  plaintiff,  without 
the  con  fen  t  of  the  trudees,  and  died 
foon  afterwards ;  but  before  her  deaths 
the  truHees  declared  their  confent  and 
approbation  in  writing:  the  hu/band 
brought  his  bill  for  an  account  of  ths 
perfonal  eilace,  and  that  it  might  be 
applied  in  payment  of  the  800/.  and 
fo  much  of  the  arrears  of  the  annuity 
of  30/.  as  was  due  to  the  daughter 
before  the  marriage,  and  if  perfonal 
not  fufficient,  the  real  ellate  may  be 
fold  for  that  purpofe :  the  Mailer  of 
the  Rolls,  as  the  perfonal  was  not  fuf- 
ficient,  decreed  the  real  eilate  to  be 
fold  for  the  payment  of  the  legacy, 
and  arrears  of  tht  annuity ;  on  ap- 

pe:i 
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peal  CO  the  Lord  Chancellor^  he  di- 
reAed  the  plaintiff  (houid  be  paid  the  ar- 
fcan  of  the  30/.  pro  rata^  till  the  Riar« 
,  mge ;  and  in  cafe  the  perfonal  eAate 
Ihoold  be  exhanfted  by  payment  of 
debt$  and  legacies,  that  he  (honld 
Aand  in  the  place  of  fuch  creditors, 
i^c.  pro  tmito^  at  hare  received  fatis- 
fadlion,  and  fo  much  of  the  real  eftate 
to  be  (bid,  as  will  pay  the  800/.  and 
arrears  of  the  annuity.  Page  ^  30 

The  confent  of  the  trnftees  after  the 
carriage  immaterial;  for  no  fubfe- 
qoent  approbation  coald  amount  so  a 
performance  of  the  condition^  or  dif- 
penie  with  a  breach  of  it.  331 

It  has  long  been  the  doArineof  this  conrt, 
that  where  a  perfonal  legacy  is  gtveo 
to  a  child,  on  condition  of  marrying 
with  confent,  that  this  is  not  a  condi- 
tion annexed  to  the  legacy,  but  a  de- 
claration of  the  teftator  in  terroram 
only.  ibid. 

The  marrying  without  confent  it  not 
coniidered  in  the  ecdefiaflical  court 
as  a  breach  of  the  condition,  though 
the  Irgacy  is  actually  given  over ;  but 
that  rule  has  not  been  carried  fo  far 
in  this  court.  332 

Nei:herrhe  civil  or  ecclefiaftical  law  maice 
any  dinindion  between  conditions  pre- 
cedent or  ftibr?quent,  but  in  both  cafes 
the  condition  is  vuid.  ihiJ» 

V^hcre  the  comiinon  is  precedent,  in 
our  law,  (he  legiicary  takes  nothing 
till  the  condition  is  performed;  bat 
where  it  is  fubiequent,  he  has  a  right, 
ai^d  the  court  will  decree  him  the  le- 
gacy I  but  then  this  difFcrence  only 
holds,  where  the  legacy  is  a  charge 
on  the  real  affeis.  ihiri. 

}i  u  had  been  a  legacy  originally  charged 
jon  the  land,  the  plaintifF  could  not 
have  compelled  the  truHees  to  raife  it 
^fter  a  breach  of  the  condition  ;  for 
being  a  charge  upon  land,  ii  follows 
the  rule  of  the  common  law.         333 

This  being  a  good  condition,  it  Cdnnot 
be  in  Uw  detcivied  ;  and  if  there  is  a 
breach  o£  it,  as  law  will  not,  equity 
cannot  help.  33^ 

Jf  tlic  legacy  it  confldercd  as  a  charge 
oiiginuiiy  on  the  lands^  it  moil  have 
the  fame  confiJerauon  as  a  devife  of 
lands  would  have  ;  and  there  nothing 
c«ci  be  cUarcr   tban  that   the  legacy 


could  not  be  rai&d,  becaufe  Dothn| 
yefted  befbre  the  condition  performed. 

A  material  dilFerence  between  a  coodi- 
tion,  that  the  legatary  (ball  not  mar* 
ry  without  confent,  and  where  it  is, 
that  (he  (lull  not  marry  againft  coo- 
fent.  355 

Though  the  annuity  was  not  expreisly 
given  for  the  daughter's  maintenance, 
yet  it  muft  be  underftood  fo,  and  ^li 
within  the  cafe  of  Ha)^  verfus  Palmer. 

33« 

CotlMtfon  ftthfcqaent.    See  WMtdH 
Of  jlj^rriage. 

ConSroSfon.     See  ^ppolMon  if 
raoiUi. 

Contiihfrt.    See  jfrubpoena,  Seleaft 
of  Ctro|0,  3ii;unSton. 

A  general  order  of  reftriAion  nSt&M 
every  body ;  and  whoever  fhould  marrf 
an  infant  afterwards,  incurs  a  coo* 
tempt  of  the  court.  30^ 

Contfngcnt  l^egacf.  See  fl^tntr- 
nance^  (ffiatiocb^ioren,  Jstercit. 

The  court  will  not  direft  the  intereft  of 
a  contingent  legacy  to  be  applied  for 
the  child's*  maintenance,  uolefs  from 
the  poverty  of  his  parent  he  is  in  dao^ 
ger  of  peri(hing  for  want.  60 

Comftiscnt  IReiiiatnter.  See  Copf- 
bcltt,  Cruftcra  to  p;cferbe  Cootin* 
gent  IBematnDcta,  OLommon  tUcer 

That  a  remainderis  contingent  when  oa* 
certain  whether  it  would  take  effector 
not,  is  by  no  means  the  true  legal  de- 
finition of  it ;  for  if  an  eftate  be  li- 
mited to  j1.  for  life,  remainder  10  B, 
and  the  heirs  of  his  body,  this  u  a 
veiled  remainder,  notwithflandiog  B* 
may  die  without  heirs  of  his  body  be- 
fore the  death  of  A,  and  the  remainder 
never  take  eOcA  in  poiTefiion.         13S 

Ali  contingent  rcn>ainders  may  be  re- 
duced to  two  heads ;  firll,  wbtrc  a  re- 
mainder is  limited  to  a  perfcn  rot  ia 

being, 
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being»  and  who  may  never  exill ;  fe- 
condly,  where  a  remainder  depends 
upon  a  contingency  collateral  to  the 
concinaance  of  the  particular  eftate. 

Ptf^tf 139 
£.  devifes  that  his  wife  (hall  have  for  her 
life  his  new  built  houfe  in  St.  Jameson 
park»  with,  ^c.  thereunto  belonging* 
but  on  this  exprefs  condition,  that  if 
fhe  (hall  marry  again,  then  that  the- 
houfe^  Cs/c.  (hall  go  forthwith  to  bis 
eldcft  fun  and  his  ilTue,  and  if  all  his 
liTue  male  (hall  die,  then  to  his  eldell 
daughter* and  her  i(rue;  and  then 
fays,  if  I  leave  no  lawful  i(rue,  to 
Charles  Herbert^  and  if  he  die  without 
iflue,  then  to^  iic.  «•  Lord  Hardwicke 
was  of  opinion  this  is  not  a  veiled  re- 
nainder  in  the  elded  fon,  but  a  con- 
tingent one,  and  to  take  e(Fedl  on  the 
wiie  of  the  tellator  marrying  again.'* 

>f.  devifed  his  eftate  to  his  Ton  in  tail, 
remainder  to  B,  for  life,  on  condition 
he  changed  his  name  to  Stroud^  and  if 
he  did  not,  gave  it  over  to  Z>.  The 
Ton  died  without  iiTue,  M,  performed 
thecondiiion  and  died  :  **Thc  Judges 
of  the  Kings  Bench  were  of  opinion 
and  confirmed  by  the  Houfe  of  Lords, 
that  on  the  death  of  R.  the  remainder 
man  took  no  ellate,  but  it  went  to  th« 
heir  at  law  of  ^.*'  28  j 

Lord  Hardiuiike  of  opinion  to  confine 
the  contingency  in  the  will  of  Sir 
H^,  D.  of  his  daughter's  dying  with- 
out i(rue  of  her  body  living  at  her 
death,  to  the  death  of  Sir  H.  N,  a 
remainder-man  under  ^he  will  before 
twen:y-one,  and  that  the  fubfequent 
limitations  to  Sir  H.  N.  after  attain- 
ing twenty-one,  and  to  S.  L.  and  C.  L, 
are  not  contingent  but  veiled  remain-  | 
dtrs.  774 

The  df  vife  to  the  truftees  is  not  an  abfo- 
lute,  but  a  determinable  fee,  in  cafe 
Sir  //.  N.  died  before  iwcbty  one 
without  i(rue.  780 


Cent^cpancc0,  SfTorances,  Confttuc- 
cioti  anT)  Operation  of  thtnu  6ee 
9Dcct)j3,  4roti\)n^iucfr,  Cobcuant. 


Conveyancer.     See   Conbctance0.« 
^o1ll9U\miM€iiiWtn,  Cotenant. 

Before  the  10  &r  1 1  fr,  3.  all  (kilfnl  con- 
veyancers inferted  a  limitation  to  pre- 

^  ferve  the  contingent  remainders  to 
pofthttmoas  children  :  but  (ince  the 
ftatutethey  have  left  it  out;  which 
ihews  their  uniform  opinion  that  this 
a6t  of  parliament  carries  the  kiterme- 
diate  profits  as  well  as    the  edate. 

Page  208 

The  prance  of  enH«ent  conveyancers 
has  always  had  great  regard  paid  to  ic 
by  every  court  of  juftice;  and  the 
point  of  dower  in  the  countefs  of 
Radnor  verfus  Vandebendy  wai  deter- 
mined intirely  from  their  opinion,  ibid. 

Conveyances  made  under  a  decree  of  thi» 
court  are  to  be  fettled  by  the  like  rultf 
as  men  of  judgment  among  convey- 
ancers would  dired.  16/ 


Coprl^ol^b    See  AnrtetiDer>  dftan^^ 
c^Ui^n* 

To  fupport  a  contingent  remainder  in  % 
freehold,  there  mud  be  a  tenant  of 
the  freehold  againd  whom  a  praeipt 

^  may  be  brought;  othenvife  as  to  a 
copyhold,  for  there  nci  pracipt  can  be 
brought,  being  parcel  of  the  manor 
only,  and  the  freehold  in  the  lord,  xtt 

C  gives  all  his  me(ruage8,  lands,  tene- 
ments and  hereditaments  in  Saint  He* 
ten's  Auckland  and  elfewhere  in  thir 
county  of  Durham^  and  all  other  his 
real  rjlatet  to  truliees,  ^c.  for  ccc^ 
years  for  partltular  purpofea,  and  a£ 
ter  the  "determination  of  the  term^ 
gix*es  all  the  premiffis  to  his  wife  for  her 
life  without  impekchrnent  of  wafle. 
•*  All  the  eftatcs  coming  originally 
from  the  wife,  the  tcftator  could  not 
mean  to  fever  the  copyhold  from  the 
freehold,  therefore  by  the  generali 
words  of  the  will  the  copyhold  lands 
pafTcd."  .  jy 

A  perfon  who  has  the  beneficial  intereft 
only  in  copyhold  eJlares  may  devil# 
them,  and  they  pafs  by  h'n  wiii,  at 
well  as  any  other  lands,  for  he  could 
not  furrenderlhc.11  vviihaut  having  the 
legal  eiVaie,  ^- 

A  trdaiv^r 
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A  tcdator  fay»  in  his  will,  I  give  all  and 
every  my  freehold  and  copyholdvmef- 
iuages  to  A,  and  B.  (having  furren- 
dered  the  copyhold  part  thereof  to  the 
ufe  of  this  roy  will) ;  he  had  two  co- 
pyholds, one  of  which  he  had  furren- 
dered,  the  other  not.  "  Lord  Hard- 
mjtcke  facid,  it  being  clearly  the  tella- 
tor's  intention  that  both  ftiould  pafs> 
and  being  a  devife  to  a  younger  child 
totally  unprovided  for,  the<ourt  di- 
re£led  the  heir  at  law  to  furrender  it 
to  the  fame  ufes  as  were  declared  by 
the  will."  Page  585 


Coronet* 

This  court  has  a  power  to  remove  coro- 
ners where  they  mifbehave,  or  live 
out  of  the  county.  1 84 

The  court  will  not  order  a  writ  to  iflue 
de  (oxonatore  exonerando^  till  there  is  an 
affidavit  of  fervice  at  the  lall  place  of 
his  abode.  UiJ. 


Cods  tn  lata  atiD  tf quft^  ^ee  IBonD, 
SDefcuDant,  IDtli  of  lSct)it)0^^  Ctofo 
l&Ui,  3flaDa))tt0. 

Where  the  defendants  all  denied  the 
equity  of  a  bill,  and  the  plalntllf  brings 
the  caufe  to  a  hearing  on  bill  and  an- 
fvveronly,  in  order  to  get  off  with  40/. 
coils ;  tlie  court  on  dilmilTing  (he  bill 
npon  the  merits,  gave  coils  to  be 
taxed.  I 

Where  a  debt  of  ^  teftator  is  recovered 
againll  an  exceptor  at  law,  colls  are 
given  de  bonis  propriis  ;  but  in  equity  it 
is  difcrctionary  whether  the  court  will 
make  him  pay  colls  or  not.  119 

Tjie'Mafler,  to  whom  it  was  referred,  re- 
ported the  proceedings  under  a  com- 
milHon  for  examination  of  witnefTcs  ir- 
regular; on  exceptions  the  court 
thoqght  them  legular,  and  allowed 
the  exceptions,  and  the  party  who  fuc- 
cecded  had  his  cods  of  the  application. 
Lord  Hardwicke  difcharged  the  order 
for  cofts,  becaufe  the  plaintiff's  was 
not  a  vexatious  proceeding,  but  in  the 
Mailer's  opinion  well  founded;  and 
the  rule  is  never  to  give  colls  bur  where 


N  nojuft  ground  appears  for  the  prtv 
ceeding.  Page  235 

Exceptions  to  an  anfwer  for  infufficiency 
and  fo  reported ;  opon  excepticos  thi 
court  held  it  to  be  fufficient ;  the  par. 
ty  fucceeding  in  the  application  not  in 
titled  to  cofls ;  bat  it  (hall  wait  th( 
event  of  this  caufe.  ihU 

On  a  fpecial  motion  and  flatirg  partico 
lar  circumllances  the  court  may  givi 
cods,  though  the  Mader  reports  it  ii 
favour  of  the  other  party.  ibid 

Where  colls  are  decreed  to  all  partie 
oat  of  a  real  ertaie,  though  one  of  then 
who  was  intitled  to  receii-e  cofts  dici 
before  they  were  taxed ,  they  do  no 
moritut  cumperfona,  but  his  heir  is  in 
titled.  77 

If  any  thing  bad  remained  to  have  becj 
dipne  and  ondecreed,  the  reprefenta 
tive  of  the  deceafed  party  by  revivinj 
would  have  been  intitled  to  the  coll 
even  if  they  had  not  been  direded  t( 
(land  a  charge  on  the  real  elUte.  ibl4 

A  decree  for  a  fum  againft  ^a  execntp 
with  cods  out  of  ailcts,  is  not  a  de 
cnc  in  perjhiam,  but  executory;  smt 
if  he  dies,  the  plaintiff  may  revivi 
againll  the  reprefcniativc  of  the  tef 
tator,  :{nd  puriue  the  aflcts.  jy. 

The  writ  by  journeys  accounts,  lies  on!) 
between  the  fame  parties;  neither  aa 
execuior  nor  adminiftrator,  nor  heir, 
can  have  it.  M, 

The  right  to  fojls  is  the  faxqe  before  tax- 
ftion  as  after.  Si  a 


Col)cnant.    See  Cl^utlitins^. 

• 

L.  in  his  life  time  conveyed  his  edare  ia 
Shropjhire  lo  li.  for  iecujng  23.000/. 
and  the  fame  year  charged  it  and  his 
edaie  in  j^n^l/ca  with  2000/.  more: 
he  afterwards  in  confideration  of 
14C00/.  conveyed  the  Shropfitire  t^^xt 
to  ir,  in  fee ;  and  then  by  deed-poll 
rcleafed  //'.  from  the  payment  of  the 
1 4000  /.  and  by  will,  reciting  the  con- 
veyance and  rcleafe  to  *r.  ratifies  the 
fame,  and  dcviies  to  trudees  and  ibeir 
heirs  all  his  manors,  Ci;'c.  io  J/t^Iejiaiti 


\ 
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Coitarvm^  to  the  intent  thry  might, 
out  of  the  rents,  or  by  Gile,  £^V  ralfe 
/^uificicnt  to  difcharge  the  mortgage  of 
ihc  lands  fettled  on  lf\  as  well  as  all 
4)iher  his  debts ;  and  after  they  are 
paid,  gives  the  fa:d  manors,  ^c,  to 
his  natural  fon  and  his  heirs  :  L.  dies, 
and  one  of  the  truttces,  the  other  re- 
nounces, and  adkVHmtlraLioTii^  granted 
to  N,  The  teiUtor**  natural  fon 
brought  a  bill  to  tzxt^i  he  iruib  of  the 
will  into  e%ecutiof),  which  was  de- 
ckTced  accordingly  and  the  manors^ 
tf'f.  deviled  to  ibe  tru flees  o  be  fold, 
and  to  be  applied  to  difcharge  fuch  of 
the  teftator's  debts  as  the  perfonal 
eflate  and  rents  would  not  fatisfy  :  A, 
allowed  he  beft  purchafer  of  x\\t  An- 
piefea  and  CuvJim-^^m  eUates]  and  in 
a  draft  of  the  convryance,  prepared 
J)y  his  counfcl,  i[irerttd  covenants 
from  fV,  that  H.  the  mortgagee.  Sir 
£.  L.  the  furviving  trullcc,  the  two 
trufteej  appointed  in  his  room,  the 
plaintiff,  and  N-  the  adminiilratrix, 
have  full  power  to  grant,  £irV.  and  that 
f>ir  E.  L.  has  a  right  to  fell  the  fame  to 
the  purchafer  and  his  heirs,  and  alfo 
made  to  covenant  for  quiirt  enjoy- 
ment, without  any  inierrupiion  by  //. 
^c.  and  from  any  perfon  claiming  from 
X.  deceafed,  and  by  name  from  bis 
father,  grandfather,  grrat  grand  fa- 
ther, great  great  giandfaiber,  or  any 
of  them,  the  fame  vvijh  rcfped  to  her 
covenant  for  further  affurance.  *•  The 
Mailer  being  pi  opinion,  that  the  co- 
venants in  the  conveyance,  fctdcd  hy 
the  counfcl  for  the  purcbafcrj  vvere 
unreafunable,  and  ought  to  be  firuck 
out ;  and  having  inferted  a  covenant 
only  againit  the  feller's  own  a6ts,  and 
reported  he  approved  of  the  draft 
as  it  now  Hands  :  Lord  Hardwfke,  on 
exceptions  to  the  report,  directed  the 
Mailer  to  alter  his  draft,  by  infertjng 
proper  covenants  from  //^-  againft  her 
own  ads,  and  the  ads  of  L.  her  d^vi- 

-  for,  as  to  lo  much  aa  fhc  will  be  be- 
nefited by    he  edatedcvifed.  Page  264 

Wheic  the  vendor  claims  iramcdiatf  y 
under  the  perfon  who  bought  the  ellate, 
he  need  not  coyenani  any  farther  back 
than  from  that  pcrf^n,  for  the  buyer 
haj  the  bencii  ct  the  coveuaaib  in  the 


conveyance  to  that  perfon  at  th«  ^imc 
hepurchafed  P„gc  267 

**  Lord //^r(/::;Aiir  of  opinion,  that  car- 
rying the-  covenant  no  farther  back 
than  the  perfon  under  whom  Z.  V, 
claims,  is  fufhcicnt,"  ^68 

Where  the  farplus  is  confiderable,  the 
heir  muft  covenant  that  neither  ho, 
nor  his  immediate  anceftor,  and  in 
the  cafe  of  the  devifee,  that  neither 
he,  nor  his  devifor,  have  done  any  a^ 
to  incumber,  iyij^ 

A  covenant  to  convey  and  fettle  lands  ig 
V  llronger  than  to  convey  only.         329 
Though  the  party,  who  is  ander  a  cov^ 
nant  to  purchafe  and  fettle  lands,  dies 
before  he   has  completed  it,  that  i« 
no  reafon  why  it  (hould  defcend  upon- 
the  heir  at  law';    and   thcr<?forc    he 
Mailer  of  the  k^lh  did  sigh    nderer- 
mining  upon  what  appears  to  be    he 
intention,  on  prcfumptive  evidence  of 
'  that  intention :  and  ttie decree  affirmed. 

A  wife  is  bound  by  the  hufband*s  cove- 
nant only  under  articles  made  on  her 
marriage.  r^* 

What  i^  covenanted  to  be  done,  is  i^ 
^coart  confidered  as  done.  531, 

CounrcUoi* 

It  is  extremely  wrong  for  a  counfeT  or 
a*  ent  to  take  a  conveyance  from  the 
right  heir  for  his  own  benefit,  which 
he  difcovercd  by  being  a  truHee.     3I 


The  owners  of  two  prl vatters  felzed  upc« 
the  fhip  called  ihe  OiH^tnci-  as  a  law» 
ful  prize;  upon  jt*  appe^nng  by  her 
captain's  papers  ihe  had  c:* tried  pro- 
vifions  to  the  ^nemy  ;  and  he  fignpj 
a  note,  by  which  he  acknowlcdgf4 
that  they  had  \txy  jullly  conJifcared 
his  cargo  :  the  captain  of  the  Diligei;ci 
brings  a  bill  here  for  an  injunction  to 
the  court  of  admiralty  to  ilay  a  fuit 
depending  there  on  the  lawfulncfs  of 
this  trania&ion,  fuggelling  iha.  lomc 
of  the  papers  arc  loit,  and  that,  if  the 

note 
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90te  fhottld  be  produced,  which  he 
was  obliged  to  give,  he  maft  certainly 
be  caft  at  law:  "  The  injandion  de- 
nied ;  for  if  it  was  to  be  granted  ap« 
on.fuch  pretences,  it  would  intirely 
defeat  the  ad  of  parliament  relating 
to  prizes."  Page  350 

If  npon  examinatioBf  the  coart  of  admi- 
ralty find  the  figning  the  note  was 
owing  to  durefs  and  imprifonment* 
they  can  by  their  own  authority  fup* 
preft  it.  3S  > 


Court  of  Ctancer?.  See  CreMeo^, 
ISartf,  f^onionf,  Bccetbcr,  HeaCe, 
Cbaritp,  ^^io^ttF  of  IDebU,  under 
2>ebC0^  Iftttle,  9Sion»  iFcaoo. 

A  mother  petitioned,  that  Mr.  Barry  may 
bereftraincd  from  marrying  her  daugh- 
ter, being  an  infant,  and  a  ward  of  this 
court:  his  Lord(hip  ordered,  as  he  is 
likewife  an  infant,  that  his  guardian 
fliali  not  permit  him  to  marry  the 
young  lady  without  leave  of  the  court. 

304 

The  care  of  infants  reverted  to  this  court, 

on  ihe  celTure  of  the  court  of  ward^. 

ibid. 

A.  conveyed  1000  /.  to  truAees,  to  be  laid 
out  in  the  purchafe  of  freehold  lands 
within  twenty- two  computed  miles  of 
Ckefter ;  the  plaintiff,  the  £rll  tenant 
in  t?il,  under  a  limitation  from  A. 
brought  a  bill  againtt  the  truflees,  and 
the  lad  reiQainder-man,  fuggelling  no 
luch  purchafe  as  the  deed  direds  can  be 
found,  but  a  convenient  one  might  be 
had  in  Laacajhire;  prayed  that  the  iruf- 
tees  might  be  diredled  to  purchafe  ac- 
cordingly. "Lord  ffarJivicie  Viould  nor, 
on  the  firil  application,  depart  from  the 
intention  of  the  donor,  bur  made  an  or* 
der  for  the  truliee  to  look  out  for  a  pur- 
chafe within  (he  terms  of  the  deed,  and 
if  after  a  convenient  time  allowed,  i: 
Should  appear  no  fucb  purchase  is  to 
be  met  wiih,  fald,  he  Ihould  be  in- 
clined to  devt«'tte  in  this  particular 
from  the  ftrid  terms  ofthettull."  413 

The  truftee  might  have  borrowed  fume 
cHate  within  the  tweniy*two  mile*  of 
Che/ier^  for  the  purpoie  o£  in  veiling 
the  money  in  Unci,  and  after  the  end 
of  fuffcring  a  recovery,  in  order  to  ^ct 


the  1000/.  was  attfwercd  todie  £rl 
tenant  in  tail,  it  might  have  bcea  re- 
Aof«d  again  to*  the  original  owner. 

Sir  fr.  D.  by  his  will  direded  Ids  trai: 
tees  to  law  out  a  fum  of  money  in  the 
purchafe  of  freehold  land  only ;  as  they 
could  not,  without  great  difadvantsge, 
purchafe  the  freehold  of  an  eftate,  an. 
lefs  they  took  along  with  it  a  cdUe^ 
holding :  the  court  difpenfed  with  the 
ftrid  diredionsofthewill.  iW. 

This  court  confiders  things  contraded  to 
be  done,  as  adually  done,  and  lets  them 
have  all  the  coofequences  as  if  for- 
mally executed.  446 

Court  Of  JDekgateo. 

It  is  difcrettonary  in  the  court,  whedier 
they  will  grant  a  full  comroi£on  of 
delegates.  79^ 

Where  legal  and  eccleiialUca]  maiten 
come  in  quetlion,  the  judges  in  both 
are  appointed.  iiid* 

Where  it  is  a  mere  matter  of  law,  a  coo- 
miffion  iflues  to  judges  and  civiliani 
only,  i^if^* 


Cottrt  of  tilnq^a  43en^«     See  ^ptri- 
titdl  Court. 

The  court  of  King's  Bench  will  not  grant 
a  prohibition  uniefsyou  (hew  theWu 
has  been  pleaded  in  the  ccclefiaAic^l 
court,  and  denied  there;  and  on  (he 
fame  grounds  a  court  of  law  grsfits 
a  prohibition,  this  court  graols  iin  io- 
jundion.  62S 

Courts  of  Into.    See  «ill,  fJolTff- 
Qon,     Cotto,    account,   ^V^^^ 

^  Court  of  Vccc|0.    See  ^ope. 

The  receipt  of  the  Exchequer  is  no  o5c« 
of  record,  except  in  matters  reUtivt'O 
the  King's  revenue,  '9? 

The  officers  of  the  ecclcfjafticsl  cocrti 
fliould  not  ill  title  their  proceedings '<" 
cot'f/a  (/emitii  rf^ii  Grorg,  ^c.  for  '^'F 
are  onl)  ev;ucnce  of  Icnicntes  icth-^' 
ccurjs.  »9^ 
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COtttt  ibpfrimaL     See  fbvMtval 
Coart. 

Cmtrt  of  mttt^fL     See  Court  of 
C(Mncerr- 

Creii{toi0.  See  lSoU0>  t^ont)0.  Cntf - 
teetf  to  fiKCttbe  Contingent  IBe« 
mafnwtip,  3ul>gmentg,  JDccoo, 
moluntar?  Conl^eeance,  00111^  "^U 
fn0b?3Defcent. 

V^her«  an  eftate  is  decreed  to  be  fold  for 
payment  of  debts*  and  no  furplus  re- 
snainsi  the  heir  need  not  covenant  any 
farther  than  his  own  adis ;  the  fame 
Tttlc  as  to  a  dcvifee.  Pa^e  268 

Jl.  who  had  a  power  to  charge  a  fum  of 
money  on  land  by  deed,  or  will,  exe- 
cutes it  by  a  voluntary  deed,  the  court, 
in  favour  of  the  creditors  of  A*  will 
coniider  it  as  perfonal  alTets,  and  lay 
hold  of  it  for  their  benefit.  969 

3t  is  in  the  power  of  the  owner  of  the 
eftate  to  prefer  one  fpecialty  creditor 
to  another;  for  none  of  them  have  any 
fpecifick  lien  upon  the  lands.  327 
Where  the  court  (tt%  a  confideration  is 
made  up  with  a  view  to  defraud  cre- 
ditors, they  will  reduce  it  to  what  is 
juft  and  equitable.  485 

^iiy  one  creditor  may  bring  a  bill  again  ft 
an  execAcor  for  a  difcovery  of  aflets, 
and  for  fatisfadtion,  as  the  court  de- 
crees  only  an  account,  and  directs  the 
executor  10  pay  in  a  courfe  of  admini- 
ftracion.  57^ 

i^racp«     See  ^xi^iowtx^y  31n^U« 
rant0. 

9^ere  there  was  only  a  general  allegation 
as  to  the  right  of  eledion  to  a  curacy, 
mnd  not  examined  into  or  proved,  the 
court  would  not  make  any  decree,  but 
difmiiTed   the  information  with  coils. 

576 

^CotteC?*  See  Ccnant  tv  ti;e  Cutccrn- 
Cuftom.    See  (Caticlbinn. 

*3ni0Dgh  this  court  does  not  take  cufloms 
"■     fc  liridly  certain  as  courts  of  law,  yet 
Vot.  HI. 


it  requires  them  to  be  fubftantialljr 
laid.  Page  496 


CuSom   of  l^onDon.     See    ^aton« 
bfobeto^  IronDon^  iFuntral. 

Some  years  after  the  marriage  of  the  Ton  of 
a  freeman  of  che  city  of  LonJo/t,  the  pa- 
rents on  both  iides  met,  and  agreed  to 
advance  200/.  a- piece  to  lie  by  (ill  they 
could  purchafefor  him  acommiftion  in 
the  army.  **  It  appearing  to  the  court 
to  be  intended  as  a  marriage  portion^ 
they  confidered  it  a^  an  advancement 
and  a  bar  to   the  orphanage  ihare.'' 

213 

JuJ's  Lav),  which  was  an  a6t  of  common 
council  in  Hen,  the  6th's  time,  does  not 
make  it  a  bar,  unlefs  it  was  an  ad* 
v^Dcement  upon  marriage  ibiJ. 

The  father  being  dead  initftate,  the  foa 
is  entitled  to  his  whole  ftiare  of  the 
teftamentary  part,  without  bringing 
into  hotchpot  the  money  he  received 
in  advancement.  214 

Sums  of  money  given  to  the  daughter  of 
a  freeman  of  London^  after  her  mar- 
riage, by  the  father,  where  they  do  not 
appear  to  be  on  account  of  the  mar- 
riage, and  as  an  advancement,  will  not 
bar  her  of  a  (hare  in  the  orphanage 
part  of  his  eftate.  4^0 

If  the  daughter  of  a  freeman  marries 
aaainft  her  father's  confent,  it  is  of  it- 
fcif  a  bar  to  tl-e  orphanage  fliare,  unlefs 
he  be  afterwards  reconciled.  45  e 

An  advancement  in  marriage  is  an  ad- 
vancement in  full,  unlefs  the  father  by 
will,  Cfc.  written  by  him  and  (igned^ 
ftiall  declare  the  value  of  fuch  ad- 
vancement, ibitlm 

Sums  given  by  a  freeman  of  London  to  a 
daughter,  if  not  given  as  a  portion,  or 
in  purfuance  of  a  marriage  agreement, 
is  no  advancement.  452 

The  general  rule  is,  that  whatever  a  free- 
man of  LonJin  gives  to  a  child  ftiall  be 
brought  into  hotchpot.  ibid, 

Prefents  made  by  a  freeman  to  his  child^ 
after  frequently  living  with  her  for  fe- 
veral  weeks  at  a  time,  (hall  be  confi- 
dered only  as  a  farisfadion  for  her 
trouble,  and  not  as  a  gift  Co  be  brought 
into  hotchpot.  Ibi^, 

3  C  Money 
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Money  direded  by  t  freeman  to  be  laid 
oat  in  lands  fbr  the  benefit  of  a  daugh- 
ter, takes  it  oat  of  the  cudomary 
ellate,  and  is  not  fubjefl  to  be  brought 
into  hotchpot.  Pa^e  453 

Though  a  freeman's  widow  lays  claioi  to 
fomething  under  a  hufbaod's  will,  that 
does  not  bind  her  election  to  take  et» 
ther  by  the  will  or  cnftom  till  (he  has 
feen  into  the  value  of  the  hufband's  ef- 
feds^  biK  (he  will  be  cotfcladed  by  ads 
done,  and  by  acquiefcence,  as  where 
ihe  has  lived  a  year,  or  year  and  a  half 
after  her  hufband,  and  accepted  an 
in  tereil  under  the  will.  6 1 6 

Though  cyder  is  part  of  the  profits  of  the 
real  eftate,  it  has  been  held  that  a 
cyder. mill  is  perfonal  notwith Handing, 
and  (hall  go  to  the  executor,  and  not 
to  the  heir.  16 


3Dau2t)ttt0.    See  ^c;tion0. 

A  Father  a  judge  of  the  quantHm^  and 
alio  of  the  time  when  the  proviiion 
for  a  daughter  (hall  take  pla:e.  191 
A  limitaiion  to  a  daughter  on  failure  of 
ifTue  male  of  ap  cidell  fon  or  fons,  is 
confidered  as  a  provifion,  and  not  too 
remote.  ibid. 

}Dcan  nut)  Chapter.    See  HcaCe. 

Though  a  dean  and  chapter  are  rcafon- 
able  in  the  fines  they  demand,  if  an 
accident  delays  the  Icai'e  which  has  not 
happened  from  their  fault,  or  from  the 
tenants,  yet  if  it  is  not  completed  till 
after  a  new  member  comes  in,  he  (hall 
have  his  portion.  473 

"No  intereil  can  pafs  out  of  a  corporate 
body  at  law  but  under  the  common 
feal.  4-5 

The  rule  as  to  carrying  agreements  into 
c^ccttifon  as  to  private  pcribns,  will 
not  hold  geaeraliy  as  to  aggregate 
b(.die5.  ^^76 

Bodirs  corporate,  cfpecially  ecclefiaftical 
di^er  cxtxemeiy  irom  private  perfons. 

ibid. 


Where  a  mortgagee  of  an  old  d 
chapter  leafe  refufes  to  font 
court  of  equity  will  not  com] 
for  he  may  infill  the  lives  in  \ 
better,  or  oblige  the  tenant  t 
gagor  to  propofe  others,  orred< 
otherwife  if  it  had  been  a  ck 
tereft,  for  there  the  grantii 
and  longer  terra  is  an  advanti 
mortgagee. 

If  a  body  corporate  makes  an  aj 
with  a  perlon  to  grant  him  a  1 
the  money  is  paid,  tboogh  foi 
members  of  that  body  were 
a  court  of  equity  mil  carr 
execution. 

A  dean  and  chapter  ooght  not 
any  immediate  advantage  to  tl 
in  filling  op  vacant  lives,  to  1 
minds  in  taking  a  lefs  fine  to 
jndice  of  the  fuccefiion. 

Where  the  matter  is  fini(bed  \ 
plete,  a  court  of  equity  can 
afide,  but  they  would  not  lira) 
port  fuch  a  contract. 

1Dcbt0,  Crelrfto;  ann  Scbti 
^rapbernaUa,  iftule,  4 
Statute  of  i^tmftation6»  € 
ttoa,  9(Iet0,  Cltatc0  in  f 

3!uDgmcnt0.  See  under  D 
lxil)at  p^io^itp  tbei?  are  to 
f^artico,  USanUrupt. 

Where  a  leflator  charges  all  h 
for  payment  of  debts,  the  At\ 
particular  one  mull  take,  fi 
that  charge. 

Provifions  in  wills  for  payment 
relate  to  the  time  of  the 
death 

The  words,  all  the  debts  zvhic 
cofjtr/i^ed,  mull  be  conllrued  j! 
trad. 

The  plaintiff's  grandmother  fay 
will,  1  I  ike  wife  forgive  my  io 
Richani  ChiHing*u^rtb  a  debt  ' 
due  to  me  upon  bond,  and  d 
executor  to  deliver  the  fame  ic 
celled.  The  legatee  died  in 
time  of  the  tefiatrix.  ••  The 
his  reprefentative  ought  to  I 
beneht  of  ibis  difcharge  of  1 
and  Lord  fLirdiAckc  ordered 
to  be  delivered  up  to  be  ca^ 
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S)ecree.      See  JjJotfce,  :fllpone;« 
Citb€0. 

l*he  fame  defendants  who  made  default  ia 
Atiother  caufe,  make  default  again  at 
the  hearing  of  a  fapplcmental  one, 
where  the  bill  is  brought  by  new  af- 
£gnees  in  a  commiiGon  of  bankraptcy 
chofcn  fince  the  decree  in  the  firit 
caufe;  the  prayer  of  this  biij  praying 
only  that  thefe  defendants  might  fticw 
cauftf,  and  not  that  they  might  (hew 
caufe,  'why  thefcrmer  decree  jbould  not 
he,matU  abfoluu^  which  it  ought  to 
kavcdonc.  '« The  Court  only  ordered 
that  the  pbintiift  be  at  libcny  to  fcrve 
the  defendants  with  a  /i^/;flr«rt  to  fjiew 
caufe  a<^uinli   the   former     decree. " 

218 

lifter  a  writ  of  execution  of  a  decree,  and 
an  attachment  ferved  on  the  defendant, 
the  plainiiff  may  have  an  injund^ion  to 
the  dcfcntiaoc  to  deliver  poii'ellion^  and 


Where  there  Is  i  general  power  giveii  or 
rcferved  to  a  pcrfon.for  fuch  ufei,  ^c. 
a^  lie  fhall  appoint,  this  makea  it  hb 
abfolute  eftate,  and  gives  him  fuch  a 
dominion  over  iti  as  will  fubjea  it  to 
***^«bts.  Pagtb^t 

3tt  iplmt  p?fo?ft^  lDcl»t0  ate  td  b« 
»afii  bpan  tf|;ecutoi  oi  ^Dirifnfata- 
to;j    See  alfo  under  9(fet0. 

Ad  executor  ought  to  pay  that  creditor 
firft  who  ofes  the  firft  diligence;  fo  in 
•a  aaion  at  law,  he  who  obtains  the 
firft  judgment  (hall  be  preferred; 
Otherwifc  as  to  legatees ;  for  as  there 
M  no  priority  in  legacies,  an  executor 
fliall  pay  them  pari  pajju,  .    208 

Bond  creditors  are  con(idered  here  as 
Wing  a  priority  to  fimple  contradls, 
becaufe  they  have  a  priority  at  common 
law;  for  this  court  govern  thcmfelves 
by  rules  ellabliihed  in  that  forum  to 
whom  the  jurifdidion  properly   bc- 

^*^"^^"  313 

Where  a  teftator  has  created  a  particular 

•    truft  out  of  particular  lands  for  the 

.    payment  of  debts,  and  fubjed  to  the 

trod  dcvifed  it  over^  the  devifees  can 

take  no  benefit  till  after  the  whole 

burden  is  difcharged  upon  it.        556 


nttK  a  writ  of  affifiahce  to  the  (hcriC 
commanding  him  to  be  aiding  in  pat- 
ting the  plaintifFin  poffeffion.  P.  275 
All  the  court  docs,  is  in  conieqaence  of 
of  an  antecedent  righi,  and  there  is  ho 
occafion  for  a  decree,  except  ther<*  is  aa 
incapacity  of  the  perfoii,  as  in  the  cafe 
of  a  feme  covert.  v^g 

Where  a  perfon  attends  a  caufe  to  wh.ch 
he  is  a  dfefendanr,  and  had  notice  of 
the  decree  by  being  prefent  when  it 
was  pronounced,  if  he  does  any  aci  ia 
contravention  to  it,  he  \%  guilty  of  a 
contempt,  and  liable  to  be  commicred 
to  the  Fleet.  ^5- 

In  decrees  againft  a  mortgagee  on  a  bill 
for  redemption,  or  againlt  an  executor 
to  account,  it  is  the  courfe  of  the  court 
to  direa  it  without  future  words ;  and 
yet  if  the  perfon  decreed  to  account  re- 
ceive  any  thing  fubfequcnt  to  the  de- 
cree, it  is  inquirable  before  the  Matter, 
and  they  mult  bring  fuch  fums  to  ac- 
count, -gj 
A  decree  muft  be  inrolled  before  you  caa 
plead  it  in  bar  to  a  fccond  iuit  for  the 
fame  matter.  go^ 
After  a  decree  in  a  caufe,  a  new  original 
bill  cannot  be  brought  between  the 
fame  parties  and  for  the  fame  matters. 

ibid. 

!DeeD«.  See  ffiBo^M,  Dcelif  ioft 
0?  cottcealen,  jfctatate  of  JnroU 
tnent. 

Such  a  conflruflion  ought  to  be  made  of 
deeds,  ut  res  magis  <uakat  quam  per  eat. 

A  perfon  may  as- well  take  a  difpofitioa 
by  deed,-tor  take  place  after  her  death 
as  by  will ;  and  fuch  a  deed  has  bcea 
decreed  to  be  good  in  fevcral  ioftances^ 
as  againft  perions  ftanding  in  reprefen- 
tion  to  liie  doaor,  otherwifc  as  againft 
creditors.  ^^^ 

With  rtfpcd  to  ancient  grants  and  deeds, 
there  is  no  better  way  of  conftruing 
them,  than  by  uf^gc,  and  con/emporanea 
expofuio  is  the  bcik  rule  to  go  by.  577 

JDccDslotttii^oiifealeu. 

Though  you  may  give  evidence  of  a  deed 

at  law,  that  is  lort,  yoii  cannot  of  a 

3  C  a  b<>nd, 
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bond,  for  yoa  mad  make  a  profert  of 
it.  Pa£c  214 

IDebnUant     See  CbiT^ence^  De  t%uit 

rcgtw,    ^irtits,    ttulc,    IDemnr. 

tct,  STccount,  01ca,  »iiCto-r,  Hyu 

'  crcr,   ajjcaminntion    of     ISLiVBtztBy 

OBiU  of  IBctiiDO^. 

Where  a  caufe  ftands  over  for  want  of 
making  fome  defendanrs  parties  ;  you 
cannot  proceed  agaiirft  any  other,  un  • 
lefs  the  p!aintiff'  will  fubmit  to  difmirs 
kis  bill,  as  to  thofe  defendants  who  are 
improperly  brought  before  the  coart. 

4DO 

If  a  defendant  difdaims  generally,  and 
the  plain  tiff  replies  to  her  anfwer,  and 
ferves  her  witha /•/•/cwii  10  rcjoio,  (he 
is  intitled  to  have  colis  againft  him  for 
the  vexation.  5S2 


Demurrer.  See  l^lianciu,  f^o«  ; 
(cfs,  ^^efenutton  »  a  Cl;mb»  ' 
CoiU  ; 

The  court  cannoi  let  a  demurrer  fiaod 
forananfwcr.  530 

Where  one  oot  of  fereral  defendants  ob- 
tained an  order  to  plead,  an  Aver,  or  de- 
mur, but  not  to  demur  alone  ;  anJ  de- 
murred to  the  bii!  as  coa:ainin^  ci^t- 
rem  matters  and  incoDnurnt.  and  an-  ' 
lUrered  noihing  more  than  the  charge  . 
of  comoination  and  cccfeieracv  only  ; 
the  court  in^licec  to  think  it  was  c.u 
anlWcrirg  punu^jic  to  the  c  df r.     726 

Where  a  man  deoiars,  tor  ihat  the  b:.l 
cvitaios  fereral  nn^c;cr$  no:  rriatirg 
cne  :o  the  other,  if  ce  dc^s  more  :h-n 
dca)  vomhinstion  an  J  conUwcrj.cT.  he 
over- rules  his  demurrer.  727 

DtpeSt    See  SaftoitBt.  ' 

SHfoQttons  n  dcantastins^  See 
CSTttdcncr,  catcocfSy  dceuol  ast 
3aifritKWitcc. 

E^'iU''''n-e  '3    '?  c^rf^s  cic.c;  cc2rem»-» 
t;ir  matters  in  ifae  :s  tSfeeorigiBal  caale  « 
»o'  ^Ts^Ws^i  to  be  -^a^»  after  a  deuce  , 
itt  «H<^  c«u  r»  othcfw.t't  a5  to  the  dep>- 
it;i^s  la  v^<  cr<?u  caue,  n:t  re!.arxag  J 


Where  neither  party  4 

in  the  original  canfe,  the  depofionu 
of  witneflet  examined  to  the  iajne  sit- 
ters pot  in  iifae  by  tkat  cade,  mij  be 
read  at  the  hearing  of  the  oofs  oak 

The  conrt  will  not  make  an  order  spot  a 
Matter  co  admit  depofitions,  takea  ia  1 
former  canfe  between  the  (aaepatts 
to  be  read,  as  it  is  pacing  parties  toa 
nnoecelTary  expence ;  the  propa  osuk 
being  to  take  cxcepuotts.  514 

IDiffiriaii.      See  iFiVf,  iMb,  fk- 
tioaa. 

A  wrong-doer  to  gain  a  pofiefion  br  &'• 
feiiin  muft  not  flep  on  the  land,  tai 
then  leave  the  rightfnl  owner  ia  poA 
leflion,  which  ihongb  fafideat  togiit 
a  feifin  on  a  feoffment,  is  not  ib  to  icTf 
a  fine.  339 

.IDcWTefo;  f^apniait  nf  Seta*  &» 
Crutt  fo^  nifins    On^tiMS  au 

Donatio  Caula  fl^o^tts. 

S.  B,  »ho  had  abend  fer  100'. from <n 
5/*f £-:«=,  Oclivcrs  it  to^.  (ayisg.  s 
C2.;c  i  die  it  is  touts,  and  then  yi>ov  ! 
hate  fomeihicg  :  this  is  a  fwUcicaTv- 
»a:rf  <.-^  1  rxiA>  to  paG  the  eqwr»-< 
iniereii  of  this  bond  cm  the  iauiUci 
death.  214 


1^  tte  mantn  f«t  4n  iaiie 


XA 


IDntDcr.    See  ftociebtMKr,  Sfdn 

A  gearral  prorifion  lor  a  wifebKtJ 
bar  of  oo«Tr,  an!e^  expftfled  tobf '<; 
but  the  words  in  a  bond  to  lecateitcs 
c!  coaey  fjr  her  lirelihood,  and  p«»- 
teoa&cr,  hare  been  cetcrmincdtDbci 
fczrctdrrer.  < 

Wnrre  a  Ik  idow  claims  dower  meirif  (pea 
a  If^i.  n:!r,  be:  caanoc  aacertiiB  tse 
!*=;>,  this  a«rt  i»iil  a^it  her  to bi 
11-21  cot.  and  if  hrr  titie  m  it  is  eS^ 
bli&rd,  will  gi^e  her  the  pfofo  lat 
fra^  the  tiare  of  the  demasd  cnlf,^ 
firum  the  time  her  tide  accraed.    i;' 

If  ad  3w  rets  comes  here  to  hareatera 
ra?Ted,  whiJt  i<  a  £am£ed  eac.  tfc* 
tie  oci-  co«ft  wt*l^crccheraB  ac.cvatoft^ 

$Oi   *      icslaasdpcuio  from  tJht  time  her  Due 
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accrned ;  but  if  the  term  bad  been  out 
of  the  way,  and  (he  had  no  need  to 
come  here,  it  would  have  been  other-, 
wife.  Page  1 3 1 

A  wife  having  the  trufl  in  a  term  in  her 
'  joining  with  her  huiband  in  a  common 
recovery,  flic  comes  in  by  voucher,  in 
privity  of  all  her  ellate  legal  and  equi- 
table, and  ie  therefore  barred  of  any 
claim  to  it  afterwards.  436 

Though  the  hufband  by  his  will  gives 
his  wife  the  very  edate  in  remainder, 
from  which  (he  demands  the  dower ; 
yet  on  all  the  circumftancet  of  her 
cafe  (he  is  inticled  to  her  dower  out  of 
it  notwithftanding.  itU. 


CmUementf.   See  tf^^ecutoi* 

EMBLEMENTS  (hall  goto  the 
executor,  and  not  to  the  remainder- 
man; the  publick  being  interefted  in 
the  prod  ucc  of  corn  and  other  grain .  1 6 

Citsinc.    See  ®^ecttto;d. 

Cntt^.  See  Common  ISecober^,  Con- 
tingent ISemafntier* 

A  right  of  entry  always  fuppofes  an 
eftate  ;  for  a  right  of  entry  is  nothing 
without  a  right  to  hold  and  receive 
the  profits:  and  if  an  edate  be  granted 
to  a  man,  referving  rent,  and  in  default 
of  payment,  a  right  of  entry  be  granted 
to  a  ilrangcr,  it  is  void.  139 

A  right  of  entry  differs  from  a  power ; 
for  it  will  go  to  execotori  and  admini- 
itrators.  3ZZ 

•ftateo.  See  Ctufteen  to  piefettie 
Concfngent  ScmainDero,  IReal 
Cilates.  Ilimitdtion  of  €ftate0. 

Cftate0  in  iFee«taii.  See  iFat^et  ano 
Aon,  C^poiition  of  ^0^00,  Cruf< 
ttzB  to  p^eCetbe  Contingent  IBe- 
ntatnbero.  Common  Iftecobet?; 
dponcr>  limitation  of  CftateOj 
implication^  intention* 

If  tenant  in  tail  confefs  a  judgment,  ^c, 
ftnd  fuffer  a  recovery  to  any  collateral 
purfgie,  that  kco very  Ihall  enure  to 


make  good  all  his  precedent  incnm- 
brances.  Page  376 

Though  a  conufee  of  a  judgment  has 
neither  the  legal  efUte,  nor  a  legal 
lien  ;  yet  a  common  recovery  will  let 
in  this  judgment.  ibid. 

A  common  recovery  wijl  let  in  a  charge 
under  marriage  articles,  and  whether 
it  is  a  legal  or  equitable  eflate,  it  makes 
no  difference.  377 

Where  an  eftate  is  limited  to  huiband 
for  life,  remainder  to  wife  for  life, 
remainder  to  thb  hbirs  of  their 
BODIES.  See  note  1.    378 

A  remainder  man  in  tail,  or  a  revcrfioner 
in  fee,  may  come  into  this  court  to 
have  the  title-deeds  fecured  for  their 
benefit,  though  an  eftate  for  life  is 
Handing  out;  and  the  plain  uiFs  in  this 
cafe  may  equally  come  here  to  pray  a 
fale  of  the  eftate.  38* 

A.  dcvifes  to  a  man  and  his  heirs,  and  af« 
tcrwards  fays,  if  he  (hall  die  without 
heirs  of  his  body,  this  controuls  it  to 
an  eftate-tail.  398 

Byfifld^%  cafe  in  Queen  EUzmbetbh  time, 
the  only  one  where  the  word  fon  haa 
been  conftrued  to  give  an  eftate- tail 
in  the  firft  taker.  737 

ByfieU*i  cafe  id  not  to  be  found  in  Cro. 
£Jiz,  or  any  of  the  cocemporary  re- 
ports, and  therefore  cannot  be  allowed 
to  be  an  authority:  the  devife  in  the 
prefent  cafe  being  to  L.  H,  for  life  and 
no  longer,  cannot  by  any  implication 
whatfoever  be  conftrued  to  be  an  eftate- 
tail  in  him.  jbiJ. 

Sir  Jo/cp6  Jehyll,  in  a  cauiis  between  the 
widow  of  the  teftator  and  W,  R,  the 
heir  at  law,  declared,  that  L,  R.  was 
intitled  only  to  an  eftate  for  life,  with 
i-emainder  to  the  eldeft  fon,  and  buc 
one  fon  for  his  life,  and  that  the  re* 
mainder  will  go  over  to  ff^.  R,  the 
heir  at  law  of  the  teftator.  738 

Cltate0  fo>  life.  See  :f^tfter  anti 
A>on,  eftate0  in  iPeetaii.  ^afte, 
CjH'Oiltion  of.  (0110^00,  CruQeeo  to 
p^efctt^  Contingent  lSemainoer0, 
flpo^tgage,  iPrectioltt  Jntcrett,  31n- 
iunttion. 

A.  dcvifcs  to   Sir  y.  B.  her  heir  C/t/tan 
lands,  he  paying  all  the  debts  and  le« 
gacies  charged  on  thofe  lands,  kad  af« 
^  S  tcr 
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ter  his  deceafe  to  l  nephew.  Sir  J,  B. 
ms  tenant  for  life,  is  obliged  to  keep 
down  the  irtered,  if  the  principal  is 
not  difcharged  ;  but  if  it  is,  he  is  to 
pay  one  third,  and  the  reverfioner  two 
thirds.  Pagg  201 

C  tenant  for  99  years,  if  he  fo  long  live, 
without  impeachment  of  wade,  except 
voluntary,  remainder  to  trullecs  to  pre- 
ferve,  ^c.  remainder  to  his  firft,  dfe. 
fons  in  tail  male,  remainder  to  Sir  y. 
C.  in  fee.  751 

G.  before  a  fon  born, and  Sir  J,  C.  agreed 
^o  cut  down  timber  upon  the  edate, 
mnd  that  Sir  J.  C.  (boifld  not  take  ad- 
vantage of  rts  being  wade,  and  the 
irtoney  arifing  from  it  to  be  divided 
between  themr.  752 

Timber  cut  to  the  amount  of  2000/. 
C's  fon  bora  ten  years  after  attain- 
ed twenty-one,  and  (uffered  a  reco- 
very of  the  edatc  to  himfelf  and  his 
heirs.  ihiJ. 

The  fon  ihtitled  to  recover  faHsfadion, 
for  fo  much  value  of  his  inheritance, 
as  the  late  Sir  J^  C.  received  under  iHe 
agreement,  and  his  executors  admitting 
mffets,  1000/.  with  incered  at  4/.  fer 
tent,  to  be  computed  from  the  filing  of 
the  bilU  direfted  to  be  paid  to  the 
plain lifF,  the  fon  of  G.  by  the  execu- 
tors of  Sir  y.  C  ibid. 

€fttitc0  fo?  ^cat0.    See  I^cafe. 

S,  C,  A  prebend arv  leafed  his  prebcndal 
edate  to  his  daughter  in  Augufl  1 7 35, 
for  twenty-one  years,  who  executed  "a 
declaration  of  tnid,  declaring  her  name 
was  made  ufe  of,  in  trud  for  the  father 
for  ^o  many  years  as  he  diould  live  of 
the  term,  and  then  for  fuch  perfon  as 
he  Ihoold  6y  deed  or  will  appoint;  on 
the  igth  of  Jfaauaty,  1735.6,  ^V.  C. 
made  his  wilPj  and  after  lome  lega- 
cies devifed  to  the  plaintiff  his  eldell 
fon,  '•  The  red  of  his  goods,  chat- 
tels, and  cdate,  whether  real  or  per- 
fonul,  'in  polTw'ffion  and  revcrfjon," 
and  makes  him  executor,  and  by  a  fub- 
fcquent  claufc,  (^yz,'  •'  My  mind  and 
will  h',  that  my  elde'd  fon  lliall  have  the 
difpolal  of  theleafemad^  to  my  daugh- 
ter Sar/tb,  and  recerve  to  himfelf  all 
the  profits  and  aJvanfn^ts  arifing  from 
it."— And  by  another  clauTc  in  1739, 


S*  G,  ukiog  notice,  he  had  made  i 
plaintiff  executor  fays,  *'  If  heJkiB 
Se  frt-iftxnted  by  the  go^vernmemi  ;  otio 
hy  be  mi^bt  iiicitr  m  /orfeiimre,  be  li 
makes  Samuel  mmttbcr  /om^  mmd  Sar 
bu  daughter  execmiors^  amd  gives  tk 
nubat  be  bad gi'vem  U  his  eldejtjm*- 
The  leafe  devifed  was  forreiidred 
1736,  and  feveral  new  leafes  ma: 
and  the  fubiidiog  one  now  in  queti 
dated  Septemi^  the  a4tb,  I739,  nu 
to  Sa»ab,  who  the  fame  day  execau 
declaration  of  truft  ^s  ufaal.  "L 
Hardwicke  was  of  optnioq,  the  wiU 
this  cafe  was  fuffidenc  to  pafi^  not  q 
the  trud  of  the  leaies  then  in  beii 
but  alfo  the  benefit  of  the  fubfequ 
renewals   to  the   plaintiff."        i 

I 

The  word  advantages  faffidenc  to  c 

in  all  the  benefits  belonging  to  theti 

not  the  profits  only,  bat  the  renew: 

which  are  confeqaential,  1 

C(tate0,  pttr  anter  Me. 

An  edate,  pur  aut  er  f#V,  though  it  ii 
viied,  will  be  liable  to  debts  by  fp 
ahy  to  contribute  in  a  courle  of 
minidratioo  according  to  the  gro(i 
lue. 

Where  a  man  takes  an  eftate  as  an  exe 
tor,  it  is  aflcts;  for  as  an  executoi 
a  tedator,  he  can  take  nothing  wi 
out  being  fo.  '  i 

As  before  the  datute  of  frauds,  fcfr.  gn 
ing  an  edate  par  auter  \'ie  to  J, 
executors,  l^c,  would  have  made  it 
fcts,  devifing  i'c  to   them,   ipakei 
equally  ib,  fee  note  1,  ^ 

Hiinitatiott  of  C^rms  fo^  ^tf.  ' 
^otier.  )^;t  10110^  Hfiniutioii 
eftdtee. 

If  the  limitation  of  a  perfonal  chattel 
confined  within  a  life  or  lives  in  bei 
or  within  ten  months  after,  or  the  hi 
of  a  child  ;  or  in  cafeof  4iis  death 
fdre  twenty. one,  or  if  limited  on  a  c 
tingency  to  a  peribo  who  never  call 
it  is  good.  : 

In  looking  into  the  cafe  of  Fitrtb  v.  Ch 
man^  2  -P.  IV,  663.  the  reporter  fei 
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fliift*kefi  In  hisfecoml  Mte\  for  though 
he  fays,  the  limitation  over  wai 
leftrained  to  the  leafehold,  it  appears 
the  freehold  too  was  devifed,  and  pro- 
iMibly  the  limitation  of  the  real  was 
overlooked  by  the  regifter.  Page  268 
A  general  limitation  may  be  turned  into 
A  particular  contingent  limitation^  by 
fabfequent  words.  ibid. 


Cbftietice  anB  fterol  Cbfuettce.  See 
SetMrfttfdns,  mitxnz{%y  fxnM, 
9liemption.  C^ecttto^,  IDeelis  loft 
«ni)  concealebt  ^ix%  V(t|)e0. 

B,  by  his  will,  gives  all  his  real  and  per* 
fonal  eftate,  equally  among  his  chil- 
dren ;  and,  at  the  conclufion  of  it,  di- 
re£b  his  executor  to  lay  out  a  fum  not 
exceeding  300/.  in  putting  out  the  de- 
fendant his  fon,  apprentice.  77 

B.  in  his  life-time  lays  out  200/.  in  put- 
ting out  the  defendant  Cluk  to  a  perfon 
in  the  Navy-office,  and  dies  without 
revoking  his  will.  Evidence  allowed 
to  be  read  of  the  teftator's  declarations, 
that  this  advancement  (hould  be  an 
ademption  of  the  legacy.  ibid. 

dcamination  of  CSIitneOetf.  See  De- 
foOtfono^  3ittetro8ato;ie0,  Coin* 
milBoti. 

At  law  you  may,  in  an  a6lion  of  trefpafs, 
examine  a  defendant  in  favour  of  ano- 
ther defendant,  where  he  is  not  inte- 
re/led  in  the  event  of  the  caufe,  but 
there  he  cannot  be  examined  for  the 
•plaintiff.  40 1 

In  this  court  you  may  read  thedepofition 
of  a  defendant  for  the  plaintiff  like- 
wife.  ibid. 

If  the  defendant  may,  by  poffibility  only, 
be  liable  to  coils,  this  is  always  a  rea- 

*  fon  for  refuting  his  evidence,  becaufe 
he  is  fwearing  to  excufe  himfelf.  402 

If  a  perfon  will  fo  a^,  as  to  make  him- 
felf a  proper  party  to  the  caufe,  and 
liable  prima  facie  to  the  cods,  though 
the  only  one  prefent  at  an  agreement; 
yet  the  rule  muft  prevail  againlt  the  de- 
poficion  being  read  as  evidence,    ibid. 

The  aflignees  under  a  commilBon  of  bank- 
f  9pcc^>  brgu^bt  ^  bill  to  fee  afide  4n 


affignment  of  an  annuity  from  the 
bankrupt  to  AT.  as  being  made  for  no 
confideration,  and,  as  an  evidence  of 
the  fraud,  offered  to  read  th^  exami- 
nation of  Af.'s  attorney  taken  before 
the  commiffioners  ;  the  court  would 
not  admit  it,  unlefs  he  had  been  exa- 
mined in  chief  in  the  caufe.  i'a^^4i5 

M,  having  by  his  anfwer  fet  up  a  difRer- 
ent  right  to  the  annuity,  than  what  he 
had  done  in  his  examination  before  the 
commiffioners,  the  court  allowed  the 
latter  to  be  read,  to  fhew  the  certain- 
ty. '  ibid. 

Though  at  law  you  can  examine  only  to 
the  general  credit ;  yet  otherwife  in' 
equity  ;  for  as  the  witnefs  there  can* 
not  be  prepared  to  defend  every  par* 
ticular  a6lion  of  his  life,  not  knowing 
to  what  they  intend  to  examine  him  ; 
yet  on  an  examination  here,  he  may  be 
able  to  anfwer  any  particular  charge^  v 
as  he  has  time  enough  to  recolledt  it* 

Qusre,  if  there  is  any  fuch  diftindion  be- 
tween the  examinations  here,  and  at 
law,  with  regard  to  examinations  to 
the  credit  of  witnefTes,  being  told  hy 
an  experienced  praflifer,  that  they  are 
general  here  as  well  as  at  law.      ibid. 


Cixeptfons.    See9nfloer9  eoft0» 

If  in  Michaelmas  term  an  anfwer  comes 
in,  and  the  plaintiff  does  not  take  ex- 
ceptions within  eight  days  of  Hilary 
term  after,  yet  on  applying  to  the  court 
he  is  intitled  to  take  exceptions,  pro- 
vided he  does  it  within  two  terms,  the 
term  in  which  he  moves  inclufive.  ly 

Cipcoinmunfpatfon. 

This  court  cannot  d9  any  thing  after  the 
return  of  the  writ  of  exrommtmicat^ 
capiendo  is  out,  for  the  King's  Bench 
have  the  cognizance,  for  they  can 
compel  the  Oieriff*  to  return  it,  and 
the  application  to  qualh  it  muft  be 
there.  475 

If  the  writ  had  i/Tued  in  the  vacation,  and 
not  yet  returnable,  this  court  would 
have  given  relief,  and  difcharged  the 
|>erfoa  put  of  cutlndy.  ^g^ 
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«^f ration.  Sec  ^;omiTe  of  ^ar 
rtag^e    3!uT)gment  at  llalp^  IKcleale 

of  CttO}0 

A  leafebold  eftate  is  afFedled  by  an  ^/^^rV, 
or  fini  facias^  from  the  lime  it  is  lodg- 
ed tn  ihe  ftveriiF's  hands;  and  li  ihc 
debtor,  fubi'cquent  to  this,  makc^  an 
afli^nment^f  it,  t.he  judgment  credi- 
tor may  proceed  at  law  to  felt  the 
term»  and  the  v^endee  will  be  intitled 
to  the  po/Teflion  notwithftanding  fuch 
ailignmcnt.  Page  739 


4t%tinti(m  of  a  )3otoer. 


Sec  joiner; 

4 


Cjcecatoi     nnl)    ^Dmfnfftrato;. 
O^ftates  pur  attterliie>(£ruftee0^  Cva 
ber,  jEDccrce,   ^Emblements,  Ci2iil, 

:  funeral  Cjrpcncefi,  llntcnTion, 
>ii9oiitl)d>  Cteoioii,  Dfbtaon  utiDcr 

.  31>rbt3,  in  tojbit  |9?io?it^  t|>er  Ate 
to  uc  piio.  2tBanUrupt,  {^urcIiaUj 
^Oiisuee,  ^ill  of  JB^itciPlCciDer, 
CommiiTar^  ^D^Dinar^a  nc;:t  of  Bin, 
CtUil  ILato. 

A  fire  engine  fet  up  by  tenant  for  life 
(hall  be  confidered  as  part  of  his  ^f:T~ 
fonal  ellaip,  and  go  to  his  executor.  13 

On  a  bill  brought  again  (I  an  exccatar 
for  an  a.tou'U  of  afi"t:is;  the  evidence 
of  a  CO  executor,  whieh  tended  to  in- 
crfale  ihe  tellator*s  euaie  wa?  nor  al- 
Jowtrd,  as  it  wab  fwearing  for  his  own 
bencht.  9^ 

A  man  may  name  one  perfon  executor, 
and  on  a  particular  contingency  ap- 
point another.  18a 

M'kiig  a  will  and  an  executor,  is  held 
at  law  to  be  a  difpofition  of  the  whale 
pcrfonul  tliate.  228 

Tht  rule  of  this  court  has  been,  tver 
jin^e  the  cule  of  Pofla-  v.  ^Unt,  that 
v^nt're  a  man  gives  his  executor  h  le- 
gacy, he  is  to  be  conhdered  as  a  trustee 
for  the  nrxt  of  kin.  th-ii 

"V^  hether  a  legacy  be  given   to  an  cxe 
Cuor  tor  his  care  and  pains,  or  gene 
r«.L),  It    ei^aiiy   excludes  him   Irom 
th'-  vv.  oic  ,  ii/ffi^ 

Mf.  h't^n^^n  faid  \o\aOxA  M.uchsfiel J,  who 
conlu  d  hini  oh  this  point,  that  Jie 
ap;>»'e!»  noed  it  to  be  a  principle  a^ 
mucli  }:xed.  as  that,  fee  fimplc  land 
Ibouiu  ucicepd  to  t!u  heir.  i^ij, 

4..     •  .  .      .      •-  ..%;...  I 


Whoever  cakes  from  nn  executor,  n 

do  it  with  notice  of  a  will;  and  if 

dodrine  was  to  prevail  of  notice  to 

aflignee  of  an  execocor,  it  woold  h 

in  every  will :  aod  none  would  <] 

to  purchafe  or  take  an  afCgomeot  fr 

an  executor.  Pait  \ 

The  executor  had  not  a  bare  antbor 

but  the  intereft  in  the  thing  affign< 

for  neither  reiidoary  nor  fpecific  ic 

tees  have  any  intereft  without  the 

fent  of  the  execators. 

Unlcfs  fraud  appears  between  tbecic 

tor  and  the  affignee,  no  ioftance  of 

afUgnment  made  by  him  for  a  vtloi 

confideration,  being  fet  aiide  by 

court.    ■  ^ 

The  power  of  an  executor  is  notde 

.  mined  by  the  death  of  one,  but 

J  whole  furvivcs  to  the  other,  aod 

.  may  aflcni  to  a  legacy. 

{  Where  an  infolvent  executor  is  gen 

[     iq  the  affets  before  probate,  the  c( 

,  lyill  reilrain  him,  and  dired  the  mo 

i  tp.  be  paid  into  the  bank,  till  aof 

;^.and  further  order.  1 

^jrfccutor  may  bring  an  aaion  at' 

i»q|por^  probate;  but  he  cannot  dec! 

"tljl  the  will  is  adaally   proved.    ( 

©WoOtion  of  OTo;t)0,  See  Conm'tii 
«cal  Cftate,  ffiaill.  i^cir,  Jffu.,  1 
JDibiaon,  TDtWt  unocr  Citle  £11 
Gllatcr  £:(c?b0,  (QLio^Ds^  3d)^om(( 
j&urplud  aun  ISeODuarr  I^cgat 
^i'ir  JLcomo,  agreement  on  ^ 
riage,  ^acttco  Jntctctt,  fiel^ocati 
of  a  Cdliil,  ^etfonal^ttatc,  «ocl 
auto  of  parliament,  CftatCiB  ix\  jfi 
tail,  lirtmitation  of  e&atcs. 

A  teRatrix  fays,  I  give  to  B.  ^c,  all  1 
goods  ;  wearing  apparel,  of  what  r 
turc  and  kind  focvcr,  except  my  gc 


watch.-^««  All   her 


wearmg  appa 


and  ornaments  of  her  perfon,  cxc< 
her  gold  watch,  paiTed  to  ihedevilw 
and  any  houibold  goods  and  fnrnito 
but  no  other  part  of  her  ellatc."     1 

If  a  man  gives  a  legacy,  and  then  faj 
I  give  all  my  goods,  ic  will  pais  1 
relidue.  ^ 

The  word  ^Wj,  in  common  parlan 
means  goods  only,  and  not  the  wbc 
pcrfouiil  eliatc.  6a  vide  pote  i  J 

A 
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All  my  goods,  vscaring  iippartU  not  to  be 
confined  to  wearing  apparel  only,  but 
conftrued  the  fame  as,  4 W  wearing  ap- 
parel. Fagi  63 

The  word  or  fometimes  condrued  as  a 
copulative,  193  note  I 

The  woTditJball  or  may  in  .ads  of  parlia- 
ment have  been  condrued  abfolutely. 

166, 212 

As  to  the  condrudion  of  the  word  e^ate 
in  a  will.  486 

H^.  bequeaths  his  lands  to  his  wife  for 
l>fe,  and  after  her  deceafe  to  M.  Z>. 
niece  to  his  wife,  and  then  fays>  hem. 
I  give  the  ufe  of  500/.  dock  for  her 
natural  life,  but  after  ber  deceafe,  I 
give  the  $00  /.  among  my  wife's  bro- 
thers and  fiders.  '*  The  wife,  and  not 
the  niece,  is  intitled  to  the  500/.  dock 
for  life."  257 

It  is  not  neceflary  the  word  Utm  in  a  will, 
(hottld  be  condrued  as  independent  of 
the  preceding  claufe.  259 

The  wife  was  the  perfon  the  tedator  was 
principally  taking  care  of,  and  there- 
fore die  is  naturally  meant  by  the  word 
ber.  ibid, 

'7i*hough  real  and  perfonal  e dates  are 
joined  in  a  devife ;  yet  the  fame  words 
may  be  taken  in  a  different  fenfe,  with 
regard  to  the  different  edatcs,  to  fup- 
port  the  intention  of  the  party.      288 

B.  by  his  will  fays,  *•  All  my  freehold  of 
any  kind  or  nature  whatfoever,  which 
at  prefent  is  in  my  power  to  difpofe  of, 
I  give  to  my  wife."  The  quedion 
was,  what  intered  pafTed  to  the  wife, 
whether  for  life,  or  in  fee  ?  Lord  Hard^ 
iDtcke,  thinking  it  a  point  of  fome  dif- 
ficulty, direAed  a  cafe  to  be  made  for 
the  opinion  of  the  court  of  King's 
Bench.  369 

A.  H,  by  her  will  fays,  I  give  to  my  nieces 
F.  L.  and  A,  F,  each,  one  half  of  the 
produce  of  my  bank  dock,  and  to  tbeir 
ijfue^  and  if  either  fhall  happen  to  die 
.  before  the  legacy  become  due  to  her, 
,and  leave  noTjJudt  the  (hare  of  her  fo 
dying,  diail  go  to  the  furvivor,  F,  L. 
died  before  the  tedatrix,  leaving  a  fon, 
who  has  brought  his  bill  for  a  moiety 
of  the  produce  of  the  bank- dock.  The 
words  leave  no  ifTue,  confine  it  to  F. 
L.'b  leaving  no  liTue  at  the  time  of  her 
cleach,  and  are  relative  to  any  child 
(h^  legatee  might  l^aye  at  her  deaih^ 


and  therefore  a  moiety  of  the  prodnce 
of  the  bank  dock  was  decreed  to  the 
fon  of  F.  L.  Page  396 

This  was  a  contingent  limitation  to  A.  B. 
if  F,  L.  died  without  iffue,  and  the 
whole  did  not  ved  in  the  fird  taker^ 
but  according  to  the  refolation  in  Fort^ 
verfus  Cbaprnm  ought  te  be  condrued , 
Uatjing  no  ijfue  at  tbe  tim$  of  the  deaths 

39« 

® jctent.    See  Mng. 

fn  extents  granted  by  a  baron,  he  marks 
the  day  of  granti&g  them,  and  they  do 
not  bind  before  that  day ;  but  where  ia 
a  long  vacation  the  tede  is  dated  as  of 
the  lad  day  of  the  precedent  term,  ic 
fliall  prevail  againd  intermediate  ada 
between  the  King's  debtor  and  other 
perfons,  ij^ 


f^%\fiX  atlB  fl)«tl,    See  fdo^tiontTj 

A  father  limits  acopyhpldedatc  toafirft 
fon  in  tail,  and  to  a  fecoad,  third, 
fourth  and  fifth  fon,  and  there  is  no 
furrender,  the  fecond  fon  brings  a  bil{ 
to  have  it  fupplied ;  the  court  will  de- 
cree it  for  the  third,  fourth  and  fifth 
fon,  in  the  fame  order  in  which  tho 
father  has  left  it.  191 

Where  it  does  not  introduce  a  hardihip, 
or  leave  the  other  children  in  diftrefs, 
the  court  always  decree  the  provifioii 
made  by  a  parent  fer  one  child  to  be 
as  extenfive  as  he  intended  it.         192 

A  bill  was  brought  by  the  plaintiff  for 
two  legacies  of  50 1  left  to  himfelf  and 
his  fider  under  their  grandfather's  will| 
and  for  the  intered  made  of  them :  the 
defendant,  who  is  execator  to  the 
plaintiff's  father,  infided  on  being  aU 
lowed  IP5/.  for  putting  out  the  plain- 
tiff apprentice,  and  50/.  for  the  main* 
tenance  and  cloathing  the  iider :  A  fa- 
ther cannot  apply  a  legacy  left  by  a 
relation  to  a  child  in  the  maintenance 
of  fttch  child,  nor  can  he  put  him  out 
apprentice  with'^  money  arifing  from 
the  legacy.  399 

Where  a  father  makes  |t  will,  and  in  con- 

fidering  the  particulVs  of  his  edato 

gives  a  legacy  to  his  fo.n«  deiiritog  ha 

'    '         wiU 
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will  do  an  aA  for  his  fitter's  benefit ; 
this  amounts  to  an  obligation  npon  the 
fon  as  far  as  the  value  of  the  father's 
eftateextends.  Page  484 

Where  a  Ton  taking  bene^cially  by  a  fa. 
eher's  will  promifes  to  make  it  good, 
this  may  be  a  valuable  confideration 
for  1  bond,  and  would  not  be  fraud  u- 
lent.  iM, 

J^  promife  under  age  may  be  a  confidera- 
tion for  a  promife  when  of  age.    iiid. 

jFccSmfte  and   Jfzuull.     See  Cf- 
tate0^  llnionStoti. 

iFeme  Cotett.    See  43aton  ann  ifttat^ 

A  feme  covert  ma^  make  a  ivIII  by  virtue 
of  a  power.  160  note  1 

Where  a  prrfonal  eftate  is  given  to  the 
feparate  ufe  of  a  feme  covert,  (he  is 
confidered  as  a  feme  fole,  and  may 
difpofe  of  it  and  all  the  accruer,  as 
ihe  is  beyond  the  age  of  feventeen. 

709 

The  feparate  examination  of  a  feme  co- 
vert on  a  fine  is  good,  becaufe  when 
delivered  from  her  huiband  her  judg- 
mentis  free.  71a 

jf.  dying  feifed  (hall  not,  after  the  huf- 
band's  deceafe,  take  away  the  wife's 
entry,  for  no  laches  can  be  imputed  to 
her,  as  after  coverture  (he  could  not 
enter  without  herhufband.  i6iJ, 

The  power  is  to  fuffer  his  daughter,  not- 
withflanding  her  coverture,  to  difpofe 
of  all  his  real  edate,  and  if  he  had 
intended  to  exclude  the  difability  of 
infancy,  he  would  equally  have  taken 
care  to  exprefs  it,  and  exfreJfiQ  uuius 
e/t  exclufio  elfrrius*  714 

fi  wcman  who  had  1000/.  in  articles 
before  marriage,  had  no  other  pro- 
vifion  than  only  a  covenant  from  the 
hufband,  that  he  would  confider  him- 
felf  as  a  freeman  cf  London:  on  her 
father's  death  fiie  became  intitlcd  to 
1500/.  more,  and  applies  for  a  fur- 
ther provifion.  The  court,  from  the 
care  it  takes  of  the  intereA  of  feme 
coverts,  will,  on  an  acceflion  of  for- 
tune to  the  wife,  oblige  the  hu(band 
to  make  a  further  proviiiun.  720 

JFccff:ncnt.    Sec  ^fnc,  Conunon- 
ISccol^err*  iRcbccation. 


A  feofiment  dififers  maeerially  from 
fine,  for  toe  feoffment  is  made  opeol; 

'  upon  the  land,  and  the  feoffee  imme 
diately  put  into  poffeflion  ;  bat  a  in 
has  nothing  poblic  except  the  prods 
mations;  and  therefore  by  4^.; 
c.  14.  MMciaim  rnns  only  from  the  pre 
damations  ;  a  feoffment  can  only  be  ( 
land,  a  fine  may  be  of  tithes  and  othi 
incorporeal  in heritances.         Ps^  1 4 

A  feoffment  is  the  mod  ancient  and  foi 
way  of  conveyance,  both  as  it  is  pol 
lie,  and  therefore  beft  proved,  ai 
alfo  as  it  clears  all  difi!eifins,  tf  r.  whii 
cannot  be  done  even  by  fine  and  r 
covery.  '  1^ 

If  a  feoffment  with  livery  be  made,  it 
a  diffeifin,  and  a  fine  levied  afterwan 
when  the  five  years  are  run  out  is 
bar.  5^ 

A  feoffment  in  fee  executed  after  a  wil 
is  a  revocation,  even  if  there  wu  1 
livery ;  idem  as  to  a  bargain  and  6 
though  not  inrolled,  8( 

fiSiwm  ann  BeUtloiui. 

The  law  allows  of  fidiont  and  lelatioi 
to  fupport  a  right,  but  never  to  woi 
a  wrong.  3^ 

If  a  perfon  who  has  a  right  is  kept  01 
by  terror,  a  claim  isft^cicnt.        ihl 

fizxiSu\9L%.    Sec  ^nfolbent  JDtbi 
0^,  (Cjcecutton. 

Jpine.  See  Common  IRecotier^,  Cru 
teen  fo;  p;cfcrbtng  Contittgcnt  ft 
ntainnets,  ifeoflfinent,  |Bk)(reflioi 
Vruft>  iFeme  Cobcrt. 

A  fine  by  huiband  and  wife  of  her  lane 
to  a  purchafer,  but  the  ufes  declare 
by  the  huiband  only,  no  other  dee 
being  (hewn  declaring  different  afe 
and  the  ufes  declared  not  varying  fro: 
what  the  wife  intended,  it  ihall  bii 
her  notwithfianding.  ic 

A  fine  is  not  a  feoffment  upon  recon 
unlefs  the  party  has  fuch  an  etlate  \ 
will  intitle  him  to  levy  a  fine,  that  i 
an  eilate  of  freehold ;  otherwife  a  fie 
has  no  effcft  whatfocvcr  with  refpe 
to  a  liranger,  and  bars  none  but  tl 
party  claiming  under  it*  \\ 

^  Who 
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IVhere  the  parties  had  no  feiiin  to  war- 
rant the  fine,  the  courts  of  law  will  not 
prefume  or  ftrain  a  point  to  work  a 
wrong,  ^^^^^339 

Where  a  feme  covert  has  an  intereft  in 
real  eflate,  no  confent  of  a  remainder- 
man can  bar  the  entail  unlefs  there  had 
been  a  fine«  nor  can  this  court  carry 
fuch  agrtement  into  execution  as  to  a 
legal  eilace,  449 

The  coon  under  the  ftatute  of  7  Ann. 
may  order  an  infant,  the  heir  of  a 
mortgagee  in  fee,  aod  who  is  likewife 
a  feme  coVert,  to  levy  a  fine  under  the 
general  words,  chat  perfons  under  age 
fliall  convey  and  a^ure.  479 

An  affidavit  of  fervice  on  the  hulband  is 
not  fufiicient,  he  mud  confent  by  coun- 
fel  to  the  prayer  of  (he  petition,  ibid. 

Sir  H^.  D.  by  his  will  devifed  ail  his  ef- 
tates,  purchafed  or  to  be  purchafed, 
to  M.  D,  his  daughter  for  life,  with 
remainder  to  truilees  to  preferve,  ^c, 
remainder  to  the  firft  fon  in  tail-male, 
and  to  the  fecond,  &c.  in  tail  gene- 
ral, and  in  default  of  fuch  iifue,  re- 
mainder to  the  daughters,  ^c,  and  if 
M,  D.  died  without  ilTue,  remainder 
to  Sir  H.N,  in  tail,  with  feveral  re- 
mainders over;  M.D,  after  21  mar- 
ries, and  fubiequent  to  it  executes  a 
6ted^  by  which  (he  conveys  the  re- 
verfion  in  fee  of  the  lands  purchafed, 
expedlant  on  the  feveral  remainders, 
under  the  will  to  G.  B.  and  his  heirs, 
in  truft  for  feveral  ufes,  and  covenants 
to  levy  a  finc/ut  canct^t  to  the  ufes  of 
the  deed,  and  recites  the  limitations 
under  the  will  in  the  order  mentioned, 
then  with  a  provifo  that  the  ufes  de- 
clared by  the  deed  (hall  not  take  place 
till  afrer  all  the  limitations  under  the 
will.  A  fine  levied  accordingly;  it  was 
infixed  Af.  Z).  had  by  the  fine  for- 
feited her  eftatc  for  life ;  but  the  court 
held  it  was  only  a  fine  of  the  reverfion, 
as  the  deed  exprefbJy  recites  all  the  in- 
tervening eUares  for  life  under  the 
will,  and  limits  ofes  ^ter  all  thefe. 

728 

\{  M,D,  had  levied  a  fine  fur  amcefn 
of  her  cllate  for  life  :  yet  as  it  is  a  traft- 
ellate,  and  there  are  limitations  xo 
truilees  to  prefcrve,  \^c.  the  fine  would 
have  worked  a  forfeiture  of  her  eftate 
fox  li/e'j'  becaufc  it  cannot  afi'ed  thq 


fubfeqoent  remainders,  11  there  are 
truilees  to  preferve  them.      Page  729 

The  provifo  that  .cbe  limitations  in  the 
deed  (hoald  not  diftotb  Mrs.  Tr^ry's 
ellate  for  life,  under  the  will  is  «r 
ahundanti  ;  for  if  there  had  been  no 
fuch  provifo,  the  ufes  of  the  deed 
would  not  have  controuled  Mrs.  Tra^ 
€/$  eftate  for  life  under  the  will.  730 

Where  a  fine  fur  cmceffit  is  levied  hjj^ 
tenant  for  life»  reverfioner  in  fee  ex- 
pedant  on  feveral  limitations  in  a 
deed  or  will,  a  court  of  equity  will 
never  conftrue  fuck  a  fine  to  work  a 
wrong.  ibU, 

tfixu^niint.    See  4i;;:ecttto^» 

ili%tuxzfi.    See  ®|(ectttO}0. 

Whatever  is  fixed  to  the  freehold  be- 
comes part  of  it,  and  cannot  be  takea 
away.    See  note  upon  this  rule*       16 

iFo;feitttrt«  See  ISeOrafnt  on  £^» 
XiB%ty  a  fubdivifion  under  ^natdage^ 

ConMtion,     Common   iRecolier?» 

Many  cafes  where  an  a£l  may  be  void 
againft  another,  and  yet  is  a  forfeiture 
to  the  perfon  ;  as  a  leafe  for  inftance 
made  by  a  copyhold  tenant,  is  cer« 
tainly  void  againft  the  lord,  and  yet 
is  a  forfeiture  as  to  himfelf.  141 

fxzM,  See  9e(r,  and  9nce(lo;, 
iS^atriage-Ssteement  unDet  9anl), 
3tto;netr  anH  doiictto;^  IBaronanti 
iFemej  l6onlMf>  Catching  tfatsatn 
under  l^ctr^  CoUuQon^  Oiobin,  Con- 
cealment, lDcet)0,  Ci:ecuto;6,  3lm- 
pofition,  9ccount,  Ct)adtaUe  Cor- 
poration, VSiiily  jFat^r  and  iS^on, 
i^pccffic  |9trfo}man(ej  Qlolnntan! 
Conl)ei?ance« 

Where  there  is  no  pofitive  proof  of  francf^ 
circumftances  of  fufpicion  are  not  fuf- 
ficient  for  the  court  to  ground  a  de* 
cree  upon  ;  all  they  can  do  in  a  mat- 
ter of  account,  IS  to  give  the  plaintiff 
leave  to  fw  charge  aii4  f^W^^      5  3^ 

The 
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The  point  of  fraud  ind  collafion  efta- 
bliihes  the  authority  of  chts  court, 
often  contrary  to  and  beyond  the  rules 
of  the  law.  Fa^e  755 

In  all  cafes  of  fraud,  the  ttmtdy  does 
not  die  with  the  perfon  ;  but  the  fane 
relief  ihall  be  had  againil  his  executor. 

?57 

^raoiii  attH  ^t;ntCe0*    See  92ree« 
nient. 

^reeJBencli.    See  Dotoev. 

;frce^U,  C<){iig0  fii:eDti)emo.    See 
Court  of  C^ncerr* 

The  old  cafes  go  a  great  way  upon  the 
annexation  to  the  freehold ;  but  courts 
of  late  have  relaxed  this  ftridl  con- 
ftrodion  of  law,  to  encourage  tenants 
for  life,  to  do  what  is  advantageous 
to  ihe  eftate  during  their  terms.  14 
^  To  remove  wainfcot,  fixed  only  by  fcrews, 
and  marble  chimney  pieces^  is  not 
wade.  1 5 

Landlords  have  no  right  to  retain  cop- 
pers and  brewing  veiTels  againfl  a  te- 
nant, as  they  were  laid  for  the  conve- 
nience of  trade.  ihitL 

-fwtxzX  Cn^nce0.      See  C}:ecttt(^j 
aiffetf. 

^Jiough  at  law,  where  a  perfon  dies  in- 
folvent,  his  executor  will  be  allowed 
no  more  for  his  funeral  than  is  necef- 
fary ;  yet  if  he  is  led  into  a  grcrater 
expence  on  this  account,  by  feeing 
large  legacies  left  by  the  will,  which 
induced  him  to  think  the  eltate  was 
folvent,  this  court  will  not  adhere  to 
the  rule  laid  down  at  law,  that  he 
jnuft  not  exceed  10/.  119 

The  orphanage  (hare,  and  not  the  lega- 
tory part,  (hall  pay  the  charge  of  a 
child's  funeral.  678 


<^atelbtnD, 

By  the  cuftomof  Ar«/,  an  infant  may 
alien  his  e Hate,  for cuftom  is  Ux  /od, 
ar.4  bein^  fo^  it  iU|id^  as  ftron^  upon 


this,  as  if  a  private  aft  of  parfiannc 
had  been  made  for  that  parpofe.  P.  7 1 1 
G.  E.  feifed  of  a  gavelkind  elb'e.  by 
deed-poll,  in  confideration  of  n^tual 
love  to  his  wife  and  children,  did  grant 
to  his   two  daughters,  Mar^artt  aod 
Hannah,  the  rents  of  his  UnUs  ia  L. 
equaliy  to  be  divided  betw'ut  tbea, 
paying  5i.  to  the  mother  during  her 
life  ;  and  afrer  her  dece£.(e  to  his  two 
daughters,  to  hold  to  them  and  tbfir 
heirs  equally  to   be  divided  betwixt 
them.     Lord  Hardwicke  was  of  opi« 
nion,  that   the  words  to  the  limiuo 
tioo  to   the  daugnten,  created  a  te- 
nancy in  common,  whether  the  inftm* 
ment  be  coofidered  as  a  deeJ  or  a  will 

73« 

The  cafe  here,  (b  near  a  reftamentary 

one,  it  might  have  been  proved  as  a 

will.  735 

The  word  grant,  mnft  be  conftrued  as 
the  words  bequeatb  or  devife  in  a  will, 
for  this  is  quafi  a  teilamentary  ad,  aod 
therefore  mull  be  conHdered  ju  a  will 

ihid. 

When  the  eflate  in  queHion  is  of  iinall 
value,  inftead  of  Coding  it  to  be  de- 
termined by  a  whole  courts  it  nay 
be  directed  to  be  heard  and  argocd 
before  (wo  judges  at  their  chainbers. 

7U 

<|F^mmar.    See  Sute. 

d^^anDcbtlinren.      See  ^afntenuce, 
i^tatutc  of  IDiftribtttionf  • 

B,  gives  all  the  reft  and  refidoe  of  his  per- 
gonal eilate  to  h\$grttnd/<a!  at  2 1 ,  and  if 
he  died  before  that  age,  then  10  F* 
whom  he  makes  hb  executor;  Lord 
Hardwiike  held,  the  grand fon  was  oo{ 
in  titled  to  the  intereft  arifmg  from  thb 
refidue,  but  mad  accumulate  ciiilte 
arrives  at  21.  58 

The  court  doubtful  how  the  intereft  would 
go  if  the  grandlon  died  before  2 1 ,  whe- 
ther to  his  reprefentative  or  to  F.    59 

The  re(idue  being  given  by  a  grand- 
father to  a  grand  fon,  on  a  contingency 
of  bis  attaining  21,  and  nothing  fiid 
of  the  apj>lxcation  of  the  produce,  he 
is  not  inutled  to  be  maintained  00 1  of 
It.  i^l 
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A  grandfather  does  not  (land  iu  loco  pa- 
rentis, and  therefore  is  not  obliged  to 
naintain  a  grandchild  ;  nor  can  he  ap- 
point a  teflamentary  guardian.  P.  183 

A  grandfather  is  not  bound  to  provide 
for  a  grandchild,  efpecially  where  a 
father  is  living  at  the  time  of  the  will, 
and  after  the  tellator's  deatli.         508 

Where  there  is  no  furrender  of  a  copy- 
hold eftate  by  a  grandfather  to  the  ufe 
of  his  will,  the  court  will  not  fupply 
it  again  ft  an  heir,  in  favour  of  the 
grandchild*  ibiJ. 

0^ant0«    See  3DeelhS>  45atielb{nli. 

(EnaiDfati.      See  Unfantf,   :^ainte- 
tenance^     Court    of    Ct^ancer^^ 

A  father  by  will  appoints  his  wife  guar- 
dian of  hiseldelt  fon  till  21 ;  a  peti- 
tion on  the  infant's  behalf  to  confirm 
her  guardian,  and  to  be  jnftified  in 
what  (he  (hould  expend  for  his  main- 
ten  an<;:e  ;  Lord  Harilwicke  faid,  ••  No 
inilance,  where  there  is  a  teftamentary 

.  guardian,  of  the  court's  confirming  it 
in  this  fummary  way,  or  fending  it  to 
a  mailer  to  afcertain  che  allowance  for 
the  infant's  maintenance  ;  a  bill  is  ne- 
cefTary  for  this  purpofe."  518 

The  mother's  appointment  of  a  guardian 
to  her  fon  by  will  is  void  ;  the  lUtute 
confining  the  power  of  appointing  a 
teilamentary  guardian  to  the  father 
only.  519 

Where  a  guardian  has  been  guilty  oi  ill 
pradice  in  the  profecution  of  a  fuit, 
to  obtain  a  verdid ;  though  it  was  not 
the  ad  of  the  infant  herlelf,  yet  that 
roal-pradice  may  be  given  in  evi- 
dence. 544 

A  guardian  before  he  had  paiTed  his  ac- 
counts, brought  an  adion  againll  an 
infant  for  board  ;  the  court  continut^d 
the  injundion  that  was  prayed  by  the 
infant's  bill  till  the  hearing,  and  (aid, 
in  Caking  the  account,  the  court  would 
allow  tnc  guardian  atcording  to  the 
maintaiauce  allc'teti  for  the  iti/antf  to 
which  the  jury  would  have  no  regard, 

618. 

A- guardian  m.iy  be  appointed,  though 
no  caufe  u  depending.  813. 


Htlx  anB  9nce(tcii.     See  Cifttn«itt» 
jintctition. 

'  H  E  time  incurred  in  the  life  of  the 

anceftor  fhall  ran  upon  the  infant* 

Page  346 

tftix  at  irato.  See  Counfello^, 
(iQafte,  CoUcnant,  9ffet0^  IRedi 
COate,  IDecM. 

An  heir  is  not  to  be  diiinherited  unlefa 
by  exprefs  words,  or  a  necelTary  im- 
plication ;   and  the  rule  holds  equally 

-  where  he  is  an  heir  o{  cuftomary  lands,  9 

On  a  bill  brought  to  eftabliih  a  will 
againft  an  lieir  at  law,  the  court,  not- 
withftandiog  he  made  default,  ordered 
the  proofs  of  it  to  be  read,  and  faid 
the  will  could  not  be  otherwife  well 
proved.  2  J 

A  provifo  in  a  fettlement,  that  1000/. 
Jball  and  may  be  laid  ont  by  the  truf- 
tees  in  the  porchafe  of  lands.  «*  Lord 
Hardnvkke  faid,  where  there  is  a  power 
to  lay  out  money  in  land,  but  the  ori« 
ginaJ  intention  was,  it  ihould  be  con- 
sidered as  money,  if  not  veiled  in  lan^^ 
it  (hall  not  be  confidered  as  fuch,  and 
go  to  the  heir."  212 

Though  the  words  Jball  or  may  in  a£is  of 
parliament  have  been  conllrued  abfo- 
lutely,  yet,  here  they  were  inferted 
only  to  leave  the  eledtion  to  the  truf* 
tees,  either  to  continue  the  1000/.  as 
it  was  in  pcrfonal  fecurities,  or  call  it 
in,  and  lay  it  out  in  land.  ibid. 

Where  a  dcvifce  brings  a  bill  merely  in 
pcrfetuam  rei  memoriam^  and  the  heir 
at  law  only  crofs  examines  the  wit- 
nefles,  he  is  intitled  to  his  cofts,  but 
if  to  encounter  the  will,  he  fliall  not. 

As  an  heir  has  a  right  to  be  falisfied  how 
he  is  diiinherited,  though  he  has  sa 
iA'ue  direded  to  try  it,  and  the  will  is 
ellablilhed,  yet  he  Ih^Il  hiive  his  cofts. 

Hid, 

If  the  heir  fets  up  a  difabiiity  againft 
the  perfon  who  made  the  will,  and 
fails,  he  (liall  not  have  his  colls.   388 

The  court  will  give  cofts  againft  an  heir 
in  a  cafe  of  fpoliation,  or  iccreiing  of 
a  will.  j^W. 

This 
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TUa  cottrt  rather  leans  to  aa  heir  at  law. 

Pagt  689 

Lord  Macclesfield  faid,  it  was  the  rule  of 
the  coun  co  give  the  tarn  of  the  fcale 
in  favour  of  the  heir.  ibid. 

When  the  heir  ac  law,  by  his  anfwer  to  a 
bill  brooght  to  eftablifli  a  will,  admits 
it  to  be  duly  executed,  and  to  the 
purport  as  fet  forth,  faying,  at  the 
clofe  of  it  he  is  the  heir  at  law  of  the 
tcftator,  this  is  not  fufficient  to  enti- 
tle him  to  the  infprdion  of  the 
title  deeds  and  writings  belonging  to 
theeftate.  719 

The  law  leans  to  an  heir,  and  artificial 
reafoning  allowed  to  prevent  his  being 
didnherited.  747 

t^txzxB  cotttrotertet)  bettoeen  tf^e 
i^ir>  4B|:rruto^  atiD  IDctiCfee*  See 
9aitt0  mar(tMitcD,  anti  in  iBl^at 
o^Dct  IDchts  ate  <o  be  paib« 

^ir«SrOom0« 

S.  T.  devlfed  all  his  books,  piflnres  and 
bouOiold  goods  to  fuch  male  perfon 
when  he  fhould  attain  twenty-onr» 
who  (hould  then  be  intitled  to  the  crult 
in  poiTeilion  of  hit  real  eftates  before 
devifird,  and,  till  then»  directed  they 
ihpuld  be  kept  at  Dtrnfon-hall,  and 
be  ufed  in  the  mean  time  by  fuch  nvale 
perfon  reding  there»  declaring  it  to 
DC  his  will  and  deiire  that  they  might 
go  in  the  nature  oi  heir -horns  with  his 
cdate,  and  be  ufed  therewith  as  long 
as  the  laws  of  this  realm  would  per- 
mit. The  pidlures,  books  and  houfe- 
bold  goods  ought  to  go  as  beir-locmsy 
in  as  full  a  manner  as  the  law  will  al- 
low ;  for  the  devife  here  is  a  difpo- 
£tion  only  £^/i&/ v/Sr  till  fome  perfon 
who  isiniitled  to  the  inheritance  ihould 
come  into  poiTci&on  by  attaining 
twenty  one.  547 

l^ofpltal.     See  Cbarftp,  tltdt^^ 

The  court  will  not  examine  into  the  rea- 
fons  for  an  amotion  of  a  peniioii-  r  from 
an  horpital,  wi:h  the  fame  nicety  as  if 
the  freehold  uf  the  perfon  was  in  quef- 
tion.  164 

l|oicl;|pct.    Sec  Coftom  of  J^otiDon. 


Jbeot.    See  HanatfA,  KnctBllttaid 
Utttiac^, 

WHERE  an  inqnifidon  foand  a 
perfon  an  ideot,  the  court  think- 
ing it  a  hard  cafe>  gave  leave  to  tn- 
verfc  it.  Page  185 

The  power  of  the  Chancellor  over  idcots 
and  lunaticks  is  by  fign  manual  of  the 
King,  counterfigned  by  tbe  two  fe- 
cxetaries  of  ftate^  empowering  him  to 
take  care  of  them  in  the  right  of  the 
crown,  and  to  make  grants  of  their 
eilate.  625 

3mplicatfoii* 

The  words  i^  the  will  of  Sir  IF.  D.  if 

my  dau^htn  depart  ibis  life  ivitbcut  ijfai 
of  her  tody  Ifving  eU  her  deceafe^  do  ooc 
give  her  an  entail  by  implication,  bnt 
to  the  ilTue  living  at  her  deceafe,  aa 
eftate  by  purcha^.  7S4 


3nconl>en{cnce« 

Arguments  ah  incorwerdenti  are  always  of 
weighty  but  more  particuUrly  in  a  new 
cafe.  757 

Jnctttitb^attcf 0.  See  jbecnrftfes^  ^i^\u 
Basc0)  4^ftate0'rail, 

Jfnfant.  See  Common  iSecoberf, 
(ffuarbfan,  d^aintenatue,  ll^Ux^ 
tatioit,  Cruftces,  Ifteceiiier,  ^tiool, 
Court  of  CbinccrF> Court  of  COarda, 
)^arrfase,  JFine,  iPatbec  ann  ^pn, 
Settlement  before  iO^rnagej  aiiilj 
IRccobetH. 

If  a  child  who  has  a  legacy  payable  oot 
of  land  dies  before  the  contingency 
happens,  it  goes  to  the  heir;  tf/»r- 
tijri  where  it  is  given  to  a  flranger.  1 15 

J.  IF,  by  bis  will  diredls  his  real  eitaie 
to  be  fold  after  his  wife's  death,  and 
tb?  money  ariHng  therefrom  to  be 
equally  divided  between  /?.  V.  aad 
£ve  other  perfcns ;  the  bill  is  bro^ugbt 
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by  tHe  widow  for  %  file  \  R.U.'u  an 
infant,  and,  as  heir  at  law  to  the  tella- 
tor,  had  the  legal  intereft  in  the 
eftates.  <'  Though  the  ufaal  prac- 
tice is  for  the  parol  to  demur  till  the 
infant  comes  of  age,  yet,  it  being  for 
his  intereft  that  it  (hoald  be  fold«  and, 
at  in  this  cafe,  there  was  a  truft  to  be 
performed,  and  the  court  can  fee  to 
a  proper  application  of  the  money.'' 
**  Lord  HarJwicke  decrttd  a  fale,  but 
declared  at  the  fame  time,  he  did  not 
mean  by  this  diredlion,  to  break  in 
upon  the  rule  of  the  parol  demurring. 

Page  117 
Where  an  infant  brings  a  bill  for  the 
land,  and  to  have  an  account  for  the 
mefne  profits,  the  court  may  eledt  him 
to  proceed  at  law,  and  retain  the  bill 
for  the  mefne  profits.  z  30 

Whoever  enters  on  the  eftate  of  an  infani, 
enters  as  guardian  or  bailiff*  for  the 
infant.  /^/</. 

The  mother  of  J.  never  exhibited  any 
inventory  of  his  father's  perfonal  eftate, 
nor  laid  any  accouut  before  him,  but 
reprefenting  his  fhare  of  this  amounted 
to   540/.    only,   and   of  his   grand- 
mother's perfonal  cllate  to  60/.  only 
prevailed  on  him    ten   days  after  he 
came  of  age  to  fign  two  feveral  releafes 
for  ihefe  fums.     A  bill  brought  after 
an  acquiefcence  of  five  years,  and  af- 
ter a  mother's  death,  againil  her  re« 
prefentatives  to  fet  releafes  aiide  as  un» 
duly  obtained  by  her,  and  for  an  ac- 
count of  his  father  and  grandmother's 
ellates,  and  to  be  paid  his  full  fhare 
thereof.     "  Lord  HartizuUke  (M ,  ihe 
procuring   releafes  from  a  perfon  im- 
mediately upon  his  coming  of  age,  is 
always  a  circumilance  to  create  a  fuf- 
picion  of  unfairnefs ;  but  as  there  is 
no  particular  impofuion  charged  thro' 
means  of  the  defendant,  his  Lordfhip 
dired^ed  the  Mader  co  take  only   an 
account  of  the  perfonal  eitate  of  the 
plaintiff's  father  which  the  wife  was 
poflcffed  of  at  the  time  of  her  inter- 
marriage   with    the  defendant^    and 
not  fo   far  back   as  the  death  of  her 
iirll  halbind,  and  his   lordfhip  would 
not  determine  the  quefUoii   as  to  ihe 
unfairnefs  of  the  releafes  till  the  Maf- 
ter  had  taken  the  account  of  the     fa- 
ther's £erl6aai  cUate  only.  423 


Where  an  agreement  appears  upon  the 
face  of  it  to  be  prejudicial  to  an  in- 
fant, it  is  void ;  but  if  for  his  advan- 
tage, then  voidable  only.      Page  610 

Where  an  infant  is  married  to  a  gentle- 
man of  a  great  eflate,  though  the 
dower  is  a  third,  and  fhe  has  a  join- 
ture- only  of  a  tenth*  yet,  as  the 
law  has  intruded  parents  with  the 
judgment  of  provifion  for  infants, 
(he  (hall  not  fet  it  afide  upon  the 
inequality  between  the  dower  and  the 
jointure.  612 

Unlefs  a  father  or  a  guardian  could  con- 
tract for  the  infant,  fo  as  to  bind 
money  property,  as  it  is  a  perfonal 
thing,  the  hnfband  woald  be  im- 
mediately intitled  to  it  on  the  mar- 
riage. 613 

Where  a  jointure  is  made  after  marriage, 
and  the  hufband  dies,  leaving  his  wife 
an  infant,  if  (he,  without  doing  any 
a£t  to  determine  her  ele^on,  mar- 
ries a  fecond  hufband,  if  he  enters 
on  the  jointure  eftate,  that  entry 
will  bind  them  both  during  the  co- 
verture. 617 

A  guardian  (hip  of  an  infant,  notwith- 
Sanding  he  marries  does  not  deter- 
mine till  his  age  of  twenty-one.  625 

An  infant  is  bound  by  a  decree  in  a  caufe 
where  he  is  plaintiff,  as  much  as  m 
perfon  of  full  age.  626 

An  infant,  after  being  of  age,  is  not  al- 
lowed by  a  new  bill  to  difpute  any 
thing  that  was  done  during  his  mi- 
nority in  regard  to  maintenance,  C^c 

The  rule  at  law  is,  that  an  infant  is  as 
much  bound  by  a  judgment  in  his 
own  adion  as  if  of  full  age;  627 

An  infant  may  execute  a  power  where  he 
isamere  inflrument  only.  710 

The  (Irong  ground  the  law  goes  on  in 
regard  to  an  infant's  prelenting  to  a 
church  is,  there  can  be  no  inconve- 
nience, becaufe  the  bifhop  is  to  judge 
of  the  qualification  of  the  clerk  prr- 
fentcd.  i^i'J, 

The  reafon  why  the  law  allows  a  fine 
and  recovery  fuffered  by  an  infant  to 
be  good  is,  that  it  fuppofes  he  was  of 
full  age,  and  will  not  prefume  a  judge 
will  take  a  fine  upon  any  other  terms, 
and  a  deed  to  lead  the  ufcs  being  pare 
of  the  fine  (hall  Iikewife  ilacd.      711 

Tnvfc 
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*Ihitrt  is  an  ablblate  difability  tn  an  ia- 

fant  to  difpofe  of   his  iDberitance. 

^     Pagt'^iz 

Ix  'bat  never  been  held  an  infant  could 
cxercife  fach  a  power  over  real  eftate, 
and  the  applying  for  private  ads  of 
parliament  (hew  the  fenle  of  mankind 
in  this  refped.  7 1 3 

Where  an  inftrument  is  void  as  to  the 

'  reaieftate,  ah  infant  is  not  compel- 
led to  mak^  an  eledUon  whether  ihe 
will  take  by  or  againll  the  will ;  for, 
as  to  the  laodsi  it  is  properly  no  will  at 
all  715 


%n}9MtWBM.    See  f^riQ^tonertf. 

The  word  tHbahitants  takes  in  houfe- 
Jteepers,  though  not  rated,  and  alfo 
fuch  who  have  gained  a  fettlemeot, 
and  fo  become  inhabiunUj  though  not 

.  kottfekeepers.  577 


3n|unSion. 


See  maite,  CrtCpab, 


It  is  no  excufe  for  proceeding  at  law  af- 
ter an  injandiion  is  granted,  that  it 
was  not  Icaled  ;  ioT  where  a  defen- 
dant or  his  attorney  have  been  prcfent 
on  aa  order  for  an  injundlion,  and 
they  have  proceeded  at  law  before  it 
has  been  fealed,  the  court  has  con- 
£dered  it  as  a  contempt^  and  commit- 
,      ted  the  perfons  for  it.  567 

A  plaintiff",  where  the  injunfiion  has 
been  di/Tolved  upon  the  merits,  or  for 
want  of  ihevving  cau(e,  cannot  by 
amending  his  bill,  and  the  defendant's 
obtaining  a  dtdl$nus  to  take  his  anfwer 
to  iCy  move  for  an  injundlion,  but,  on 
the  anfwer's  coming  in  he  may  move 
for  an  injun^ion  on  the  merits.      694. 

The  court  wil)  grant  an  injunOion  at  the 
fuit  of  aground  landlord  to  (lay  wafte 
in  an  under  lc(ree,  who  holds  by  leafe 
from  the  original  leflce.  723 

A  remainder  man  in  fee  may  have  an  in- 
jun£lion  to  (lay  wafte  in  the  firll  te- 
nant for  life,  notwithftanding.  an  in- 
termediate eflate  for  life.  ibid. 

If  a  mortgagee  cuts  down  timber,  and 
does  not  apply  the  money  an'fing  from 
the  fisle  in  £aking  the  intercll  and 


principal,  the  mortgagor  may  hsve  la 
injunction  to  (lay  wafte.  ^H^l'^\ 
So,  where  the  mortgagor  commits  wafte, 
the  court  will  grant  the  mortga^  aa 
injundion  1  for  they  will  not  fuffer 
the  mortgagor  to  prejudice  theincnni- 
brance*  'M^ 


3tl0CBUl£0ll. 

A  bill  in  thb  court  to  reftrain  nufaoccs, 
extends  to  fuch  only  as  are  nufaaces 
at  law;  and  the  fears  of  mankind, 
though  reafonable  ones,  will  not 
preate  a  nufance.  750 

3n(iut(ItCoii  of  Ironscp.  See  fUu 
natlch^  3lnraiiitp^  l^^ogatilic, 
ll^eot. 

That  W.  S,  was  incapable  of  governing 
himfelf  and  his  lands,  l^t.  is  an  illegal 
and  void  return  to  a  commidion  of  lu- 
nacy. 168 

The  uniform  return  in  inquifitions  of 
lunacy,  except  in  a  few  inftances,  is 
luuaticus,,  nott  compos  mentis^  or  infanje 
mentis f  or,  (ince  the  proceedings  have 
been  in  Englifh,  rf um/wnd mind,  which 
amounts  to  the  fame  thing.  171 

It  might  be  ufeful  in  fome  cafes,  if  a  cu- 
rator could  be  fet  over  weak  perfons, 
as  in  the  civil  law.  17s 

Courts  of  law  underlland  what  it  meant 
by  mn  compos ^  or  infane^  as  they  are 
of  a  determinate  (ignihcation.        173 

AW  compos  menus  is  a  technical  teria, 
and  is  now  legitimated  under  (everal 
adts  of  parliament.  ihid. 

After  Barnefley  had  been  found  a  lana- 
tick  under  two  inqui(ition5,  the  court 
would  not  allow  him  to  traverfe  the 
fecond.  \%\ 


JjnfanitH.    See  ]rondtfck»  jIntttfltfoA 

of  ikttlUKf. 

3llaCotbent  iDebto?0.    See  CSattf  fo 
^ec-tdit. 

7.  />.  being  indebted  to  C.  by  bo«d  ia 
aoo/.  the  plaintifft   the  adaiioiAra- 
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fC.  brought  an  a^ion  again! 
lio  pleaded  the  a£t  fir  relief  of 
cnt  debtors,  and  that  iie  was  du- 
charged ;  the  plainiiff  took  judg- 
for  the  200/.  and  5  /.  d;iinages: 
r.  by  will  ^<^yt  D  1 000  /.  to  be 
to  him  by  his  fxec.itor  in  a  month 
thi  tfjiatar^s  death  ;  the  plainiiiF 
aut  a  fiaifac':as  on  his  judgment, 
odged  it  with  the  (heri^F,  and 
a  warrant  to  levy  the  debt  out  of 
gacy,  and  brinp^s  his  bill  again  it 
cecutor  of  /^.  M.  to  admit  alTcts 
isfy  fo  much  of  the  legacy  a's  the 
ifF's  debt  amounts  to,  or  account 
le  real  and  perfonal  edate  of 
'.  and  pay  the  plaintiff  her  debt 
)ut.  *'  Lord  Hardwicke  was  of 
)n,  that  the  court  ought  to  in- 
e  in  this  cafe,  and  that  the  plain- 
s  purfued  a  proper  remedyi  and 
(hall  be  found  due  for  principal, 
fl  and  cods  at  law,  and  in  equi- 
ight  to  be  fatisfiei  out  of  what 
to  Z).  on  account  of  his  legacy 
DO  /.  given  him  under  the  will  of 
r.  ^  ^^'g^l'ii^ 

ute  for  relief  of  infolvent  debt- 
for  the  benefit  of  creditors,  and 
3e  fo  conilrued,  as  to  give  thezn 
tally  all  the  benefit  intended  them 
uture  e£Fe6ts.  356 

fes  of  chattels  in  pofTeflion,  the 
lit  has  the  firil  fatisfaCtion.  357 
\i^  fieri  facias  the  debtor  had  af- 
the  legacy  for  a  valuable  con- 
:ion,  and  without  notice,  it  would 
been  good  againd  this  creditor. 
ibid. 
icy  is  a  charge  on  the  lands  ;  for 
'or ds  Juhjecl  Jo  the  exception  of 
zvas given  before  amounts  to  the 
as  if  the  teilator  had  given  his 
,  lands  and  chattels,  fubjed  to 
»vas  given  before.  358 

/as  tenant  in  tail  of  the  eflate  in 
3n,  lets  a  leafe  of  it  in  1741  to 
aintiff  his  fon,  who  was  to  enjoy 
he  rent  of  2$  A  per  ann,  and  co- 
ted  to  maintain  his  mother  and 
le  land-tax.  The  father  being 
olvent  debtor  was  cited  in  by 
f  his  creditors  to  deliver  in  a 
lie  of  his  eitate  according  to  the 
)f  16  Geo.  2.  and  in  Q^ober  1743 

L.  ill. 


he  was  difcharged  under  this  aft.  The 
bill  is    brougiu   agalnll  ihc  dcicndanc 
for  an  a^-count  o*   profits  and  of  tim" 
her  felled.      i'he   pi^uuitr:  inti:Ied  to 
,        fuch  account  fr.;#m  the  time  only  of  the 
I        fath?r*s  diki.'arge  ;  for  ihoy  couid  have 
no  right  till  iheir  title  to  rhc  ellate  ac- 
I       crued,  which  was  not  till  October  174; 
!  .  .  .       ^age^yg 

Though  the  father*  when  cited  in  by  the 
I  creditor*  did  not  claim  this  eilate-tail, 
I  it  vefted  equally  in  the  afiignee  as  if 
^  the  father  had  done  it;  and  if  I  had 
any  doubt  would  have  ordered  a  cafs 
I  for  ihe  opinion  of  the  judges.  ibid» 
I  Where  an  infolvent  perfon  is  feifed  of  a 
I  remainder  in  tail,  reverfion  in  fee  to 
I  himfeif*  with  an  eilate  for  life  in  a 
I  flranger,  he  will  be  obliged  to  infert 
I       this  in  the  fchedule.  380 

The  intent  of  the  a£t  is  to  make  the  re- 
medy to  the  creditor  equal  and  co- 
ex  tenfive  ;  for  the  words  are  relative 
to  all  former  defcriptions  under  other 
ads.  381 

The  infolvent  debtor  flatutes  arc  equal- 
ly compulfory  on  the  debtor  with  the 
flatutes  which  relate  to  bankrupts*  for 
it  would  be  pernicious  to  make  any 
difference  between  creditors.  ibid. 

3llofnture.    See  f^urc^afe*  S^atxlatc* 

A  jointrcfs  had  her  own  part  of  a  mar- 
riage fetilemeni  in  her  cullody,  and 
came  to  the  pofTeflion  of  the  hufband^s 
as  his  executor;  ordered  to  be  pro- 
duced before  the  clerk  in  court*  but 
fhe  would  not ;  upon  motion-  direct- 
ed it  to  be  delivered  up*  it  being  the 
very  end  of  the  bill.  30* 

A  jointrefa  is  not  obliged  to  bring  in  her 
jointure  deed  into  court*  unlefs  the 
party  requiring  will  confirm  it.      511 


Jntereft  of  fl^onc^.  See  Hl^mdifftra- 
to?,  7^nmitVy  J29??^?5agc,  anfuri?, 
(P?anDct)ilt>rcn,  Sbtktutt  of  Himitv 
tione,  Cftates  foi  Hife,  31uosment0» 
^urc^fe,  )9lantation0. 

A  devife  to  five  brothers  and  fillers  (no 

relations)  of  1000/.  apiece,  to  be  paid 

'3D  to 
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to  them  at  3 1  if  they  attain  that  age, 
and  not  otherwiie  ;  and  if  any  die  be- 
fore, the  legacy  or  legacies  to  be  ut- 
terly void.  Xiie  legatees  brought  a 
bill  for  intereft  on  their  legacies;  be- 
ing not  intitled  to  the  payment  of  their 
.  legacies  immediately,  they  fiiall  not 
have  intereft  nor  the  principal  parti- 
cnlarly  Secured  to  them  till  they  (hall 
arrive  at  their  ages  of  2 1 .       Page  i  o  1 

Where  legacies  are  charged  upon  perfon- 
al  eftate,  and  interelt  directed  to  be 
paid,  the  court  in  this  cafe  always  al- 
lows the  legal  intereft.  4O2 

Where  legacies  are  charged  on  the  real 
eftate,  the  rule  of  the  court  is  to  give 
ompn-  cent,  lefs  than  the  legal  intereft, 
as  it  is  a  good  fecurity  for  the  princi- 
pal, ibid. 

Where  legacies  are  given  to  a  ftranger, 
either  payable  at  21 »  or  not  till  21, 
they  can  have  no  intereft  in  the  mean 
time,  but  where  given  to  children,  in 
cither  of  thefe  cafes  they  ftiall  have 
intereft  immediately.  458 

Though  no  more  had  been  allowed  for 
many  years  than  four  per  eent.  for 
maintenance,  yet  in  confideration  of 
mortgages  being  then  at  four  and  a 
half,  and  feveral  at  five  per  eent.  the 
court  ordered  the  children  (hould  have 
four  and  a  half  ^^r  eent,  intereft  on 
their  (hares  of  the  5000/.  ibid. 

Where  a  mortgage  is  at  four  and  an  half 
fer  eent.  with  a  provifo  that  if  the  in- 
tereft be  paid  a[fter  each  half  year  be- 
fore three  quarters  of  a  year  become 
due,  the  mortgagee  will  accept  four 
per  cent,  if  the  mortgagor  fails  of  pay- 
ing the  intereft  at  the  appointed  time, 
he  cannot  be  relieved  in  ibis  court,       5 1 9 

Where  a  mortgage  is  made  with  a  reier- 
vation  oi  four,  per  eent,  intereft,  and 
a  provifo  that  on  non-payment  there- 
of within  a  certainitime  after  it  is  due 
the  mortgagor  (hall  pay  five  :  **  Lord 
Hardwiekt  faid,  this  is  but  as  a  nomine 
poena ^  and  relievable  in  equity.''     5  20 

A  Mafter's  report  of  what  was  d»e  to  a 
mortgagee  for  principal,  intereft  and 
cofts,  was  confirmed  niji^  and  by  the 
regifter's  minutes  at  a  fubfequent  feal 
in  the  fame  caufe  taken  down  order 
mbjoluie^  but  ncvcr  entercdj  on  the  re- 


gifter  refufing  to  doit;  an  appfica- 
tion  for  an  order  de  novo.     Pa^e  ^21 

A  bill  for  the  arrears  of  an  annaiijr  ef 
30  /.  fecured  hy  bond  io  the  pcnalrr 
of  500  /.  an  account  decreed  of  the 
arrears  due  fince  the  year  1 7 41  >  ud 
intereft  at  4  per  eent,  to  be  coigpQtfd 
at  the  end  of  each  half  }ear.        579 

As  this  was  given  by  way  of  munteoaoce 
and  a  bond  to  fecure  the  paymem,tbc 
plaintiff  is  clearly  intitled  to  intertl, 
for  the  court  have  gone  farther  io  la 
annuity  given  for  maintenance;  sod 
decreed  intereft,  though  it  was  oni?  1 
bare  fimple  grant  of  an  annaitywiti- 
out  any  power  of  entring  if  in  armr. 


Jnfarancc. 

The  (hip  Sacce/s  being  infared  froa 
London  to  Carolina  was  taken  by  1 
Spanijb  privateer,  and  afterwards  re- 
taken by  an  EngHjb  one,  and  carried 
to  Bofon^  where  no  perfon  sppearis| 
to  give  fecurity,  ftie  was  condeaoei 
and  fold  in  the  court  of  adoinln 
there,  and  after  the  re  captors  bij 
their  moiety,  the  overplus  rtrnm^ 
with  the  officers  of  that  court.  T^ 
defendant  brought  an  adion  00  ib 
policy,  and  had  a  verdidl ;  the  plaia- 
tiff  by  his  bill  prays  an  injandia> 
iciifting  the  defendant  ought  to  r^ 
cover  on  the  policy  no  more  thsst 
moiety  of  the  lofs.  "  The  court  <l^ 
nied  the  injunction  ;  for  as  the  defes- 
dant  had  offered  to  relinqui(h  the  ial* 
vage,  he  was  intitled  to  rccorer  tk 
whole  money  infured.'*  ^l 

By  13  Geo,  2.  the  recaption  of  a  flup" 
the  revefting  of  the  owner's  property. 

When  infurances  arc  intereft  or  noifl«- 
reft.  Lord  Hardwicke  was  doflbifjl 
whether  the  a£t  can  operate.       '^ 

Salvage  muft  be  deducted  out  of  the  mo- 
ney recovered  by  the  policy,  if  coa« 
to  the  hands  of  the  infured.        ^' 

The  court  will  not  allow  any  thing  oa 
acc:)unt  of  infurance,  uniefs  the  lil^^ 
aiaaally  infured.  ^^^ 
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3rnlent{on.   See  ^tptflUm  of  SQIO|T>$> 
f9et$etufc?j  ISetM)€atiom 

A  man  can  be  no  contraflor  with  his 
heir  or  executor,  for  they  derive  un- 
der his  will  or  permiflion  ;  and  there- 
fore ii  is  the  intention  that  governt  the 
court,  and  turn)  the  balance.     P.  325 

In  the  cafes  of  fatisfa^ion,  one  rule  is, 
that  it  depends  on  ihe  intent  of  the 
party,  and  which  way  foever  the  in- 

~    tent  is,  that   way  it  mali  be  uken. 

326 

Where  the  general  intent  is  to  make  a 
ilrid  iectlement,  though  Tome  one  li- 
mitation may  feem  contingent,  yet  the 
general  intent  (hall  prevail.  7S1 

Where  the  intention  of  a  teftator  in  creat- 
ing an  eftate-tail  is  not  plain,  but  very 
doubtful.  Judges  will  lay  hold  of  any 
circumftance  rather  than  put  it  in  the 
power  of  a  perfon  on  a  remote  contin- 
gency to  bar  all  fubfequent  remainders. 

797 
• 

3lntetrosatO|{e0.    See  e%tmxxMlm 
of  dtftneffes. 

Notice  mail  be  given  before  you  can 
move  to  add  new  interrogatories  for 
the  examination  of  a  defendant,  on 
the  examinations  before  put  in  being 
reported  infufficient.  Such  an  order 
obtained  on  a  motion  of  courfe  is  ir- 
regular, and  will  be  difcharged.    5 1 1 

3lo{ttteitant0.    See  €citant0  in  Conu 
mon. 

This  court  leans  againft  jointenancy,  as 
it  is  an  inconvenient  eftate ;  and  fo  do 
courts  of  law  now,  though  they  fa- 
voured them  formerly.  524 

Where  the  words  of  a  will  are  fo  incon- 
/iftent  as  that  they  cannot  be  recon- 
ciled, the  court  muft  reject  thofe  words 
that  are  lead  confident  with  the  inten- 
tion of  the  tedator.  925 

The  fame  words  in  the  fame  will,  though 
in  a  different  claufe,  ought  to  have  the 
fame  fenfe ;  and  as  the  tedator  intend- 
ed furvivorihip  among  his  children  in 
the  perfonal,  he  mud  mean  it  alfo  in 
the  real  edate.  5  26 


3llr(ldn^.    See^tei. 

Though  an  adlion  has  been  brought  in 
irelandon  a  bond,  and  fued  to  judg- 
ment there,  yon  cannot  plead  to  it  an 
action  here.  Pa^e  589 

3imie.   See  ®):poatiott  of  mtii^%. 

By  articles  on  the  marriage  ofJ,M,  with 
JM.  B,  in  confideration  of  a  portion 
of  200  /.  y.  M.  covenants  to  convey 
his  lands  to  truOees  in  trad  for  J.  M» 
during  his  life,  and  then  to  M,B.  dur- 
ing her  life,  then  to  the  iffue  of  this 
match,  in  fuch  fort,  manner  and  form, 
and  fubjed  to  fuch  charges  for  young- 
er children  as  y.  M,  fliall  hereafter, 
by  deed  or  will,  order,  bequeath  and 
appoint.  In  1722,  y.  M.  by  fettle- 
ment,  fettled  the  edate  to  himfelf  for 
life,  to  the  wife  for  life,  to  trtdees 
to  preferve,  Cs^r.  then  to  trudes  for  a 
term  !of  years ;  then  to  the  fird  and 
every  other  fon  in  tail :  the  term  to 
raife  ^00  /,  to  pay  his  debts,  and  the 
remainder  to  be  equally  divided  a« 
mong  the  children  of  the  marriage,  in 
fuch  proportions  as  J,  M.  fhould  by 
dead  or  will  appoint.  In  1728.  y* 
M.  fttfFered  a  recovery,  and  by  that 
fettled  the  edate  to  himfelf  for  life,  with 
like  remainders,  as  in  the  fird  fettle- 
ment,  with  remainder  to  trudees  for 
500  years ;  the  trud  of  which  term 
was  declared  to  be  for  younger  chil- 
dren, and  therein  was  a  power  for  y. 
M.  to  fettle  a  rent- charge  of  20/.  p^r 
ann^  on  any  wife  he  migh(  hereafter 
marry:  the  May  following  he  mar« 
ried ;  the  fecond  wife  had  no  notice 
either  of  the  articles  or  fettlement  in 
1722,  and  the  very  fame  edate  is  by 
a  fettlement  limited  to  her,  and  the 
ifiue  of  that  marriage,  and  the  de- 
fendant is  the  fon  of  it.  371 

The  bill  was  brought  by  the  daughter, 
and  only  child  of  the  fix^  marriage  of 
J,  M.  for  a  fpecifick  performance  of 
the  articles  previous  thereto,  iniiding 
(he  ought  to  be  a  tenant  in  tail  of  the 
lands  therein  mentioned,  or  if  not, 
that  the  recovery  lets  in  the  charge  in 
the  articles  upon  the  land.  Lord 
Hardwicke  of  opinion,  "  ifiue  in  the 
articles  made  on  the  marriage  of  J.  M. 
3  D  2  with 
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with  AT.  It.  means  female  as  well  as 
male,  and  confequently  the  plaintiff 
is  entiiled  to  have  a  feitlement  of  ihefe 
lands  in  tail,  and  when  the  defendant, 
the  A>n  of  the  fecond  marriage,  comes 
of  age,  he  mull  convey  ro  her."  P<  371 
Upon  the  vv'^rds  rj/uc  tf  the  mnrrlagey  the 
court,  OB  a  n»ll  brought  for  carrying 
articles  in  o  execution,  have  frequent- 
ly direcied  the  fettlement  to  be  to  all 
the  i/fite  to  the  firft  and  other  fon»  ; 
and  for  default  of  fuch  iffue,  to  the 
daughters  with  proper  remainders  fol- 
lowing one  another.  374 

Lord  King  as  inclinable  to  adhere  to  the 
common  law,  as  any  judge  that  ever 
fat  in  Chancery.  654 

On  a  cafe  made  by  Order  of  Lord  Hani- 
nvicify  for  the  opinion  of  the  judges 
of  -the  court  of  King's  Bench,  they 
held  that  L.  H.  muft  by  necefl'ary  im- 
plication, to  efFeduate  the  manifeil  in- 
tent of  the  teilator,  be  conftrued  to 
have  taken  an  eftate  in  tail  male,  not- 
withdanding  the  cxprcfs  ellate  devifed 
to  Z..  //.  for  his  life,  and  no  longer. 

^736 

Lord  HarJvjickc  in  Lftbieuilur  v,  Tracy^ 
faid,  'twas  a  greiit  misfortune  to  Hujl- 
viifiJier-hJl,  thcic  is  no  report  of 
Lord  Chief  Juiiice  H/ile  himfelf,  of 
the  cafe  of  Kin^  v.  MelHug,  nor  any 
copy  of  his  argument;  for  as  it  is 
reported  in  ycniiis,  tis  very  imperfe*^. 

3lnt>5mcut  at  I/cit3).  Sre  ^2>;cMm'fc  of 
iil^:irrid3C,   (iiltjcecution,   fficlcafe  of 

^IT0|6. 

3Eut)gmcnt.  ?ee  Acctmtfec,  ^^u 
gasc  Jiifolbcnt  IDcbto^c,  CllatCij 
'i^M»  (i?;cccution. 

A  judgment  creditor,  before  he  is  inti- 
tled  to  redeem  a  mortgage  of  a  leafe- 
ho!d  ellate  and  bond  creditor,  mu/l 
take  out  execution.  200 

The  defendant,  the  aflifjnpe  of  two  judg- 
ments which  were  prior  in  point  of 
time  to  the  plainiiif's  mortgage,  is 
iuatied  to  have  interest  on  the  whole  I 


money,  the  accumulated  fum  wb 
he   paid   for  tbofe    two   judgmci 

Page, 

Where  a  creditor  by  judgment  extc 
lands  by  flrgit.  he  holds  q^uffut  d 
tumfatisfaaumfuirit,  and  at  law 
debtor  cannot,  on  a  writa^/fw;* 
dum^  infjft   on   the  creditors's  dc 

.  more  than  account  for  the  extcn 
value;  but  if  the  debtor  comes  I 
for  relief,  the  court  will  give  it  bin 
obliging  the  creditor  to  accoont 
the  whole  he  has  received ;  but,  a 
who  comes  for  equity  mnR  do  eqc 
will  dired  the  debtor  to  pay  ioti 
to  the  creditor,  though  it  (hoold 
ceed  the  principal. 

A  creditor  is  not  confined  to  the  ex 
of  the  penalty  upon  a  judgment, 
may  carry  the  computation  of  inte 
beyond  it.  i 

^urffbffiKon.  See  Court.  Coitrt 
Ct)ancerF^  tm  Spiritual  Coort 


ftfug.    Sec  iS^etosatfbe,  erxm. 

nn  H  E  King  in    the   Exchequer  n 

J-    proceed  two  ways,  either  on  the  Li 

fide  or  on  the  Enghjb^  by  way  of  i 

formatien,  | 

The  Exchequer  held  the  ftatute  of  frai 
did  not  bind  the  King,  but  took  ph 
only  between  party  and  party,  bccii 
he  is  not  named.  Lord  Hardz:i 
was  doubtful  of  this  dodrine.        ih 


§Lant).    Vide  S^ont^. 

Icafcs  anu  Cobenantg  tlxrein.  J 
Cttatc  fo?  $>carj3  unticr  Citlc  C(hi 
fl^o^tgagc,  Wcbccation  of  a  G3i 
3utjgmcnt,    IDcans    ant  Cbapti 


J 


yC,  feifcd  in  fee,  made  a  leafc  OSIti 
'  the  24th  1 6S2,  to  T,  Af.  (in  confij 
ration  of  his  furrendering  a  forni 
leafe,  whereof  there  were  two  lives 
being,  and  of  136/.)  of  a  roetFuage 
£.  to  hold  10  T.  M.  and  his  aiiigni  f 
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the  lives  of  him,  his  wife  and  his  fon, 
at  the  rent  of  45  s.  8  J,  and  in  the 
leafe,  T,  M,  covenanted,  that  he,  his 
executors,  ^c.  at  the  death  of  any  of 
the  lives  (hould  pay  to  J.  C.  his  heirs 
or  afligns,  within  twelve  months  after 
fuch  death  t%  L  as  a  fine  for  every  life 
added  or  renewed  from  time  to  time  : 
and  J,  C.  for  himfelf,  his  heirs,  ^c, 
covenanted  that  he  his  heirs,  t^c.  in 
coniideration  of  68  /.  to  be  paid  to 
y.  C  his  heir.*,  i^c.  at  Grow  Ml^  as 
a  fine  for  adding  a  life  to  the  remain- 
ing lives,  fhould  execute  a  leafe  or 
leafes  under  the  fume  rents  and  cove- 
nants, as  exprcfled  in  thi*  of  1682,  and 
•*  fo  to  continue  the  renewing  of  fuch 
leafe  or  leafes**  to  T.  M.  or  his  af- 
figns,  paying  to  J.  C.  his  heirs,  ^'c. 
68  /.  for  every  life  fo  added  from  time 
to  time.  The  aflignee  of  T,  M. 
brought  his  bill  to  have  the  leafe  com- 
pleted by  filling  up  the  lives,  and 
that  the  covenant  of  renewal  might  be 
again  inferted  on  the  dropping  of  any 
of  the  additional  lives.  ••  Lordi  Hmd- 
wicie  on  the  circumftances  of  this  cafe 
was  of  opinion,  the  plaintiff  was  in- 
titled  to  a  new  leafe,  with  a  covenant 
of  renewal  to  be  inferted  in  ir,  as  well 
upon  the  death  of  the  additional  lives 
as  upon  the  death  of  the  old,"  Pagr  83 

This  is  a  proper  cafe  for  relief  in  equity  ; 
for  the  court  of  Chancery  can  give 
the  thing  itfelf,  a  more  adequate  re- 
inedy  than  damages,  which  is  all  the 
law  could  give  on  an  adlion  for  breach 
of  covenant.  '  87 

Under  the  words  the  fame  rents  ana  cove- 
nants, the  court  of  Exchequer  was  of 
opinion  in  Mine  v.  Skinner,  the  cove- 
nant for  renewal  ought  to  be  inferted  ; 
and  this  decree  afterwards  was  affirm- 
ed in  the  Houfe  of  Lords.  89 

Z.  gives  all  and  fiogular  his  leafehold 
crtate,  goods,  chauels,  and  perfonal 
cftate  whatfoever,  to  his  daughter  : 
and  if  fhe  dies  without  iflue  living, 
then  to  the  defendant.  L.  after  male 
ing  his  will,  renews  a  leafe  with  the 
dean  and  chapter  of  Wind/or ;  this  is 
no  revocation,  but  the  Icalehold  cftate 
faffed  by  the  will.  199 


JUjact  anu  legatees.  See  <C)cccutoj 
and  3lt)minfftrato?.  iPnbcr  ano 
S>on,  IBeftraints  on  A^.irriagc,  ^a- 
tisra^tton,  ^urbfDo;,  :^aintct.anci?) 
3!ntetca  of  il^oner,  licftcD  J.itc^^ 
red,  IKcaieftate^  Ctobcr  atiD  Cou- 
berdon^  £)pirttuai  4ourc. 

In  what  cafes  a  legacy  will  carry  intercft 
and  where  the  intermediate  intertd  of 
a  legacy,  devifed  over  at  a  certain  pe- 
riod, will  or  will  not  accumulate  till 
fuch  period,  arrive;  See //<r^//6  v. -P^r- 
rjr«  loi  and  the  notes  thereto. 

h  legacy  chargeable  on  a  mixed  fund,  if 
perfonal  affets  arc  fufficient,  is  pay- 
able, though  the  legatee  die  before  the 
day  of  payment  j  otberwife  on  real 
cftate  only.  Page  69 

Where  a  legacy  is  decreed  to  be  a  fatis- 
fadion  of  a  debt,  the  court  gives  in- 
tereft  always  from  the  tcilator's  death. 

99 
The  court  will  not  ftrain  to  prefer  one  le- 
gatee to  another,  but  where  there  is 
a  deficiency  of  aftets  will  let  the  gene- 
ral rule  of  equality  take  place,  ibid. 
Appointing  a  legacy  to  be  paid  at  a  dif- 
ferent time  will  not  give  a  preference, 

I  GO 

A  legatee  is  not  obliged  in  every  inllancc 
to  bring  a  bill  for  the  recovery  of  a 
legacy  againll  an  executor.  224 

If  a  legatee  promifes  a  teftator,  that  in 
confideration  of  a  difpofition  in  favour 
of  her,  fhe  will  do  an  adl  in  favour  of 
a  third  perfon ;  fhe  who  undertook  to 
do  the  act  mufl  perform.  539 

9liemption  of  a  Hegacf  •    See  %yA\\\x^ 
ti'on^  dati0fattion. 

W.  by  will  gives  to  her  fervant  Gt  500/. 
10  be  pjiid  10  her  within  thrive  months 
afrer  IV.* %  death;  and  in  anottier  pare 
fd)s,  I  give  5  /.  a  piece  to  the  reft  of  . 
my  iervants,  but  not  to  G.  becaujr  I 
ha^e  dvne  Ter^  nuell  for  h:r  bffou\ 
And  by  a  latter  claufe  givs  her  lands 
in  truft  to  pay  Her  debts  and  Ifgacici. 
IV,  at  her  death  owed  G.  2c  c;  /.  un 
bond.  *'On  the  cirtumdjnf  cs  ol  tiiis 
,will,  there  is  futfijient  to  tjicc  .*"iy 
the  preiumption,  that  :hc  Iccj.ic)  '.v  js 
given  in  faiiifatlion  of  ihe  ccb:  '*  ^^5 
3^3  Tue 


A  Table'pf  tie  Principed  Maittrju 


The  rule  of  ademption  by  kogth  of  I 
time,  is  become  the  fixed  role  of  pro- 
perty, and  too  well  eft^bliflied  to  be 
dilpated  now;  bot  if  the  naxim 
iieBiur  »9H  piafumtwr  dbnare  wai  to 
be  re-coafidercd«  it  woald  oothold. 

Fart  6% 

The  coart»  tho'  they  will  «ot  break  the 

fttle,  have  frequently  iaid«  they  will 

not  go  one  jot  farther.  iM. 

DiftinAioDS  from  the  rule  moft  arife  from 

the  circumftances  in  the  will»  and  not 

of  the  legatee.  ihid. 

The  words 9  hecau/t  I  bavt  ihae  vcty  well 

ff  ha    htf^rt^  imply,  that  what    (he 

had  given  before    was  meant  as    a 

bounty,  and  not  m  fatisfadion.         69 

The  500/.  to  G.  equally  a  reward  for 

her  fervices  as  the  5  /.  to  the  other  fer- 

vants»  and  legacies  to  fervants  have 

never  been  conftrucd  a  fatisfa^on  for 

debts.  ibid. 


%wfitt  ircgacf.    See    Itegacies, 


P» 


A'  ^  gives  feveral  legacies,  and  de- 
<;Tares,  that  if  any  of  the  perfons  (hould 
die  before  the  fame  become  due,  that 
they  (hall  not  be  deemed  lapfed  lega- 
cies ;  and  then  fays  to  Ann  the  wife  of 
Richard  H'^efijlty^  and  to  her  executors 
or  adminillrators,  I  give  50/.  (he  died 
in  the  teAacrix's  lifetime,  and,  her 
hufband  adminiftred  to  her:  *' Lord 
Hardivickt  held  it  not  to  be  a  lapfed 
legacy,  and  decreed  it  to  the  huf- 
band."  572 

If  a  man  devifes  his  real  eftate  to  J,  S. 
and  his  heirs,  fignifying  his  intention, 
that  if  J^  S.  die  before  him,  it  ihould 
not  be  a  lapfed  legacy,  '*  the  heir  at 
law  is  not  excluded,  unlefs  the  tella- 
tor  nominates  another  legatee."    573 

aiegacfetf  0^  )do;tfon0  Utttn,  UpfeD 
0^  c;^ttn((ttiil)eti.  Sea  ^cRed  Jint^ 
reft,  Spiritual  Courr,  Statute  of 
3Didributtoit0,  ^ardagre^  JBiitereft 
of  i^one^,  iLopfed  Lcgacien,  !Dcbt0. 

In  refpedl  to  the  diflin£tion  between  a  le> 
gacy  to  A,  at  a  1  or  if  he  attains  2 1 , 
and  one  to  A.  fajabk  at  2 1  •    See  4  27 

note  I. 


Where  a  devife  is  annexed  to  a  legicy, 
if  the  perfon  dies  before  the  time 
comes,  it  is  lapfed ;  bat  if  given  to  a 
legatee*  to  be  paid  at  a  future  tune, 
there,  as  it  depends  on  the  payment 
and  not  the  legacy,  ic  (hallv«ftiB« 
mediately.  Fagewif 

J,  B,  by  Ills   will,  gives  to  his  brodier 
C.  B.  the  intereft  of  1500/.  daring  his 
life,  and  after  the  deceafe  of  C.  B.  die 
faid  fum^  to  and  amongft  all  and  every 
the  younger  fon  and  fons»  and  all  aod 
•very  the  daughter  and  daughters,  of 
C^B,  (hare   and  Ihare  alike;  bat  ia 
cafe    be  (hall  have  only  dangbten, 
theo»    to  and  among(i  the  yoofiger 
daughter  or  daughters,  to  be  pud  to 
them,  all,  every,  and  each  of  them  it 
their  ages  of  2 1    years.     C  E.  had 
three  children ,  a  fon  and  two  daogh- 
ters,  at  the  time  of  A  B,*s  making  his 
will,  and  a  fon  born  after  the  tefU- 
tor's  death.     L.  one  of  the  daoghten 
married,  and  attained    21.  but  died 
before  her  father,  and  then  he  dies, 
*'  Lord    Har<huicJtt  was   of    opinios, 
that  L.  on  the  circumftaces  of  the 
cafe,  was  not  intitled  under  the  will 
of  A,  B,  to  a  (hare  in  1500/.  thereis 
devifed,  and  confequeotly  not  traoA 
mi(rible  to  the  defendant  H^ills  bei 
huiband  and  reprefencarive."         219 
J.  C.  bequeathed  to  each  of  his  daogh* 
ters,  Ahm  and  Mary  300/.  to  be  paid 
to  them  by  his  executor,  when  be  ihall 
attain  his  age  of  %6,  but  as  they  aro 
already  provided  for,  'tis  my  intea- 
tion  they  (hall  not  be  intitled  to  any 
intereft  for  the  faid  fums  before  the 
fame  (hall   become  payable;  bot  for 
the  better   fecuring  the  (aid  fe\erd 
fum$  of  500/.  my  two  clofes  in  S.  fliall 
(land  refpedively  charged   with  oy 
perfonal  eftate  ;  and  be  liable  to  rbe 
payment  of  the  faid   feveral  fums  of 
300/.  to  my   two  daughters,  at  the 
time  above  mentioded,  wiihap^«tr 
to   enter  and   hold    till  payment  of 
principal  and  intereft,  and    after  pay- 
ment devifes  the  premifles  to  his  ibo 
in  fee,  whom  he  makes  his  execotor. 
Both   daughters  arrived   at   11,  bat 
died  before  the  fon  attained  26;  ooe 
married   aod   left    two  children^  the 
other  died    unmarried,   but  by  vill 
gave  the  30c/.  to  her  filter.    The 

holhaad 
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hufband  and  the  two  children  brooghe 
the  bill  for  the  legacies.  *<  The  le- 
gacies ander  the  will  of  y.  C  are  veil- 
ed ones,  and  the  time  of  payment 
poftponed,  merely  from  circam (lances 
arifiog  from  conveniency  to  the  ellace, 
and  therefore  Lord  Hardwicke  decreed 
them  to  the  plaintiff!  P^ge^i^ 

Where  there  is  a  mixed  fund  of  real  and 
perfonal  eftate,  though  confidered  as 
a  veiled  legacy  in  refpe£l  to  the  latter 
yet  it  ihall  not  be  raifed  out  of  the 
former,  where  the  legatee  dies  before 
the  time  of  payment.  320 

This  determination  was  thought  a  hard 
one  at  the  time,  but  has  prevailed  ever 
iiQCfy  to  prevent  unneceiTary  burdens 
being  brought  upon  heirs.  ibid^ 

Where  a  legacy  or  a  portion  is  to  be  paid 
at  a  certain  age  or  time»  if  the  legatee 
die  before  that  age  or  time»  it  (hall 
fink  into  the  land.  321 

It  was  originally  determined  on  portions^ 

'  afterwards  extended  to  legacies,  and 
taken  from  circumftances  regarding 
legatee's  age,  or  day  of  marriage,  ibtd. 

The  rule  is  not  adhered  to,  where  the 
circumftances  are  taken  from  the  con* 
veniency  of  the  eltate,  and  not  the 
legs^tee's  perfon.  ibid. 

It  was  determined  firft  by  Lord  Talbot^ 
in  the  cafe  of  King  v.  Wltbasy  that 
the  legacy  though  charged  upon  land, 
ihould  be  raifed;  the  time  of  payment 
being  pollponed  for  the  conveniency 
of  the  ellatc.  ibid. 

If  the  fon  had  died  before  26,  the  daugh- 
ters would  not  have  been  intitled  to 
their  legacies,  as  the  contingency  had 
not  happened.  ibid. 

Where  the  portion  is  diredled  to  be  raif- 
ed after  the  death  of  the  mother ; 
there  are  many  cafes  where  this  court 
has  held  it  fhall  not  be  raifed  in  her 
life-time.  322 

Sir  Jbraham  Elton  by  his  will,  gives  to 
his  grand-daughter  A.  E,  the  daugh- 
ter of  his  fon  J.  E.  1500/.  to  be  at 
her  own  difpofal,  in  cafe  (he  marry 
with  the  confent  of  y.  B,  and  his 
wife,  and  in  cafe  of  their  deaths  be- 
fore that  time,  then  with  the  confent 
of  their  trudees,  and  not  otherwife. 
^.  E.  died  at  fourteen  and  unmarried. 
«'  y.  E,  as  the  reprefentative  of  A,  E. 
is  not  intitled  to  the  1500/.  for  the 


veiling  of  the  legacy  relating  to  the 
event  of  the  marriage,  as  that  ne- 
ver happened^  the  legacy  did  not  veil. 

Page^O\ 

Where  atedator  forgives  a  debt,  it  will 
not  be  good  again  (I  creditors,  but  a- 
gaind  an  executor  ic  may.  581 

If  an  adUon  had  been  brought  on  the 
bond,  this  court  would  have  granted 
an  injun^ion.'  ibid, 

A  will  to  prevent  the  lapfe  of  a  legacy, 
ought  to  be  fpecially  penned.         58a 

A  devife  to  A.  F.  of  1000/.  when  he 
attains  25,  and  the  executors  em- 
powered  to  lay  it  out  on  fecuritiet, 

'  and  pay  the  intered  thereof  towards 
the  infant's  education,  as  alfo  a  part 
of  the  principal  to  put  him  appren- 
tice«  and  the  remainder  to  be  paid 
him  at  2 1 ,  and  not  before,  the  legatee 
died  at  1 9,  and  the  father  applies  to 
have  the  fecurities  transferred  to  him  : 
**Lord  Hardwicke  faid,  the  time  of 
25  years  is  put  only  to  podpone  the 
payment*  and  not  the  veding  of  the 
legacy,  and  the  father  as  the  re- 
prefentative of  the  fon  intitled  to  it." 

Where  a  tedator  gives  intered  on  a  lega- 
cy in  the  mean  time,  he  gives  a  pro- 
perty in  the  principal,  unlefs  fome- 
thing  appears  on  the  will  to  take  off 
the  force  of  it.  ibid^ 

31it  tdbat  Cafes  a  Ircsac?  ti)a(i,  0; 
(ball  not,  be  a  i^atiisfaSlon  of  a 
Debt  0^  otber  IDematiTi  on  t^  VeC- 
tato^*0  Cftate.    See  j^atisfaSion. 

i^pecificfc  ILegacie0.  See  3(ret&,  iS^ar* 
Q^alleli^  &c.  3legac2*  (P;:ecuto^ 

Vide  Jtfrt^s  v.  Jefrtys.  I20 

Whether  a  whole,  or  part  of  a  debt  due 

to  the  edate,  is  given  as  a  legacy,  it 

is  equally  fpeciiick,  and  confequently 

a  didindl  tree  and  didlnd  fruit ;  but  if 

given  out  of  the  great  tree  of- the 

edate,  there  is  no  ground  to  fever  a 

branch  from  it  in  favour  of  a  general 

legatee.  103 

A  (i>ecifick  legatee  has  a  lien  on  the  af- 

fcts  for  that  fpecifick  part,  after  the 

executor  has  aiTented,  uthenvife  as  to 

a  re&dnary  legatee.  23! 

3l>4 
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Iburpius  ann  ISeflfT^aat?  legatee.    See 

T.  -ff.  by  his  will,  appoints  the  intercH 
that  (hail  be  nia<ie  ot  his  perf^nal 
cllaie  to  be  paid  to  his  father  during 
his  life,  and  after  his  deceaft  to  his 
mother  for  her  life,  and,  after  her 
deccafe,  gives  the  refidue  of  his  per- 
fonal  eflate  to  his  brother  and  fillers, 
and  to  the  fifters  of  his  late  wife  Mar- 
iha  and  Rebecca  Paifit  (hare  and  (hare 
alike ;  and  then  fays,  in  cafe  of  the 
death  cf  my  brother,  or  any  of  my 
fillers,  or  wife's  fillers,  before  me,  or 
the  furi'i'vor  of  my  father  and  mother ;  I 
appoint  his,  her  or  their  (hares  to  be 
divided  among  the  furvivors.       P.  78 

The  brother  died  in  the  tedator's  life- 
time, but  after  the  will  was  made, 
and  the  fiucri  in  the  life  time  of  the 
tedator's  mother,  who  furvived  her 
hufb  ind,  but  who  is  fince  dead.  Mar-, 
tha  and  Rfbtcca  P^?/;/ claim  the  relidue 
of  7.  i>\'j  p^rfonal  eftate.  '*  They 
are  imitled  a^  the  only  furviving  lega- 
tees, at  the  death  of  the  furvivor  of 
the  .jlU'or's  father  and  mother,  to 
the  whole  refidue  of  T,  B.*s  ellatc,  to 
the  accuirulated  ihare  of  the  perfons 
who  are  dead,  as  well  as  their  origi- 
ual  h.th."  73 

General  Poulterey  by  his  will  gives  in 
the  firtl  part  of  it  to  Mrs.  /Inn  IP'ntfon, 
the  yearly  fum  of  400/.  payable 
quarterly  ;  and  in  the  lall  claule  gives 
her  all  his  houlhold  gcods  and  furni- 
ture (three  pictures  excepted;,  and  all 
his  plate,  linen,  watches,  jewels,  and 
cloaths  whatfocver,  and  declared  her 
fole  eACcuirix.  The  bill  was  brought 
for  an  account  of  fuch  part  of  the 
pcrfonal  cllate  as  is  undifpofed  of, 
and  for  a  dillribution.  *•  The  bequcll 
cf  the  fpecific  things  to  Mrs.  H'at- 
forty  ex.ludes  her  from    the  re/id ue.*' 

226 

Had  the  queHion  refted  on   Mrs.  Wat- 

■  /CVs  annuity  only,  it  would  have  ad- 
jnittcd  of  great  doi^bt  ;  as  the  iiril 
)>aymcnt  was  not  to  begin  till  the 
tjuanwi-day  after  the  tcllator's  death. 

228 


The  annuity  being  charged  on  a  fa 
liable  to  other  legacies,  is  either 
way  of  charge,  or  exception  oat  of 
had  it  been  given  out  of  the  gem 
refidue,   it  might  have  been  a  b 

Page: 

Himftat'Ott  of  Cdntes.  See  fkrf 
al  HiScMCBy  Cniftec0  to  fijcfe 
Contingent  IReituiinoer0,  l^aa 
tcr0,  <taatfB.taxi,  »rticlt«,  « 
C&ateo^  Jntcntton. 

y.  late  Duke  of  B.  by  his  will  i 
that  if  no  legitimate  fon  nor  daa 
ter  ol  mine  (hall  live  to  leave  at 
timf*  the  bleOing  of  any  c^ila  bffa 
them,  in  fuch  cafe  of  their  dy 
thus  without  leaving  any  iflue  beh 
them,  I  will  and  d  red  that  C^ 
Hrrtert  and  his  iliue  Ihall  hare 
my  ellatc.  "  Lord  Haratvkke  wn 
opinion,  the  limratioa  over  to  Coa 
Hoierf,  now  Sh:^M,  i?  not  too 
mote»  but  warranted  b>  rule^of  law 

2 

The  limitation  under  the  will  of  S. 
failure  of  i/Fue  by  him  to  his  til 
for  life,  is  good  in  point  ol  law.  ^ 

jf.  limits  1 0,0c o/.  in  ftiiure  of  illut 
the  body  of  a  hulbanu  and  wilf, 
B,  in  tail,  the  remainder  is  v<  id 
an  executory  devijc,  being  too  icmc 
othcrwife  where  ihe  limiraricns  ir^ 
lile  ;  for  that  confines  i:  to  a  fai  1 
of  iiTue  during  ihe  lives  in  bei? 
and  in  the  cafe  of  executor)  dc\;i 
it  has  been  heid  to  be  a  leiloni 
conflru^ftion,  if  it  falU  within  the  cc 
pals  of  ever  i'o  many  lives  in  beinp 
the  fame  lime.  ii 

T,  dcviles  his  real  and  perfonal  eft 
to    his    wife   for    life,  and   after  I 

-  death  to  his  fon  Jeln  and  hi?  he 
for  ever  ;  and  in  cafe  of  the  death 
jfchn  ijuithout  ary  htir^  then  to  I 
plaintiff;  fobn  levied  no  fine,  : 
fuffcrcd  any  recovery,  but  by  bis  ^ 
devifed  the  whole  to  the  defeniici 
•'  Lord  Harehvicke  faid,  thi?  is  a  I 
mounted  en  a  fee,  and  a  void  cr\ 
to  the  plaintiff  in  law,  and  is  equi 
fo  in  equity.*'  6 
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Hltmitation  of  Verms  fts%  ^ear0» 
under  (Sftate  fo^  ^ear6* 


See 


^Limitation. 


See  Statute  of  Hfmita* 
tioti0. 


%in  )9cnDcn0.     See  l^otice^  S^o%u 
gage. 

A  lis  pendens  caDnoc  affc£l  any  particular 
perf'on  with  a  fraud,  unlefs  he  has  a 
fpecial  notice  of  the  title  in  difpute 
there,  Pa^e  243 

S^oitDotr.     See  CuSom  of  Irom^on, 
JFunerai. 

Where  a  freeman  of  London  has  children 
and  no  wite,  the  cuftom  is,  that  one 
moiety  belongs  to  him  and  the  other 
is  the  teftagientary  part.  527 

If  one  child  is  advanced  in  the  father's 
life -time,  though  not  fully  equal  to 
the  cullomary  (hare,  yet  where  the 
certainty  does  not  appears  it  is  an  ad- 
vancement, ibid, 

A  watch  and  wedding  clothes  are  no  ad- 
vancement. 528 

The  quantum  of  the  advancement  mud 
appear;  the  father's  confent  is  not 
fuHicient  to  bar  a  child  of  her  orphan- 
age Iharc.  ibid. 

An  advancement  mud  be  by  way  of  por- 
tion in  marriage.  ibid. 

Though  there  have  been  fome  ftrift  cafes 
determined  on  the  cuftom  of  London^ 
thoic  have  been  in  regard  to  freemen's 
wives,  and  not  upon  the  advancement 
of  children.  ibtd. 

Alimony  advanced  by  a  father  to  a  child 
ought  not  to  be  confidered  as  an  ad- 
vancement, ibid. 

What  the  daughter  of  a  freeman  received 
from  him  after  her  marriage  for  main- 
tenance, (hail  be  confidered  as  a  debt 
due  from  her  to  the  perfonal  eilate  of 
the  father.  ibid. 

A  petition  to  Lord  Chancellor  to  iH'ue 
his  warrant  for  Xz'^'jvc^^  the  fum  there- 
in mentioned  on  cne  inhabitants,  who 
hadrefufed  the  miniller  his  dues,  ac- 
cording to  an  alignment  in  1681, 
under  the  adt  for  the  beuer  fettling 


the  maintenance  of  the  parfons,  6*fr, 
in  the  parishes  of  the  city  of  London^ 
burnt  by  the  fire.'  *'  Lord  Hardwicke^ 
faid,  if  the  Lord  Mayor  has  done 
wrong  in  refufing  his  warrant  of  di- 
(Irefs,  this  court  can  iflue  their  war- 
rant for  levying  the  fums   aflefTed.'* 

Pagt  639 

A  freeman  of  London^  ten  years  before 
his  death,  purchafed  a  leafehold  eftate 
for  the  term  of  40  years,  io  the  joint 
names  of  himfelf  and  his  wife ;  this  u 
a  fraud  on  the  cuftom,  and  the  leafe- 
hold eilate  was  direded  to  be  A»ld  and 
applied  in  the  like  manner  with  the 
reft  of  the  freeman's  eftate.  676 

If  a  freeman  difpofes  of  his  property  ia 
fuch  a  manner  as  not  to  take  place 
till  after  his  death,  it  is  'a  fraud  oa 
the  cuftom.  679 

A  wife  cannot,  during  the  coverture, 
acquire  any  property  diHinfi  from  the 
huft>and.  ibid. 

If  it  had  been  conveyed  to  tru fleets  for 
the  ieparate  ufe  of  the  vwfe  in  po^ 
feflion.  Lord  Hardwicke  inclined  to 
think  fuch  a  gift  would  have  bees 
good. 


lunaticb.    See  jlitfanitv,  \ 
of  HuuacH,  Jit^tot 

Where  there  is  any  mifbehaviour  in  the 
execution  of  a  commiftion  of  lunacy^ 
the  court,  upon  examining  into  it, 
may,  if  they  fee  caufe,  quaih  it,  and 
direft  a  new  commifTion.  6 

The  perfon  againft  whom  the  commif- 
fion  of  lunacy  ifTued,  on  the  different 
appearance  he  made  upon  a  fecood 
infpedion,  was  allowed  to  traverfe  the 
inquifition,  and  the  grant  of  the  cuf- 
tody  fufpended  till  further  order.       7 

Not  only  the  lunatick,  but  the  heir  of 
the  lunati'vk,  is  bound  upon  the  tra- 
verfe of  the  inquifition.  308 

Where  the  alienee  and  the  lunatick  tra- 
verfe, if  he  is  found  a  lunatick  at  the 
time  of  the  alienation^  the  alienee,  is 
bound.  322 

Where  the  lunacy  of  a  perfon  is  in  que* 
ftion,  the  court  will  make  a  provi« 
iional  order  as  tQ  his  effects,  till  the 
point  of  lunacy  is  determined.      635 
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i^fiintenance.    See  ^oicfoiui^  C^ianH- 

A  Parent  mod  maintain  his  child » 
unlefs  toully  incapable,  or  by 
having  many  children  borders  upon 
necefliiy.  Page  60,  See  note  i 

Itt  the  cafe  of  a  child,  let  a  teiiator  give 
a  legacy  how  he  will,  either  at  2i» 
or  marriage,  or  payable  at  ai,  or 
marriage,  and  (he  child  has  no  other 
'  provifion,  the  court  will  give  intereil 
by  way  of  maintenance.  '  loa 

"Wheie  maintenance  is  allowed,  it  is  al- 
ways paid  to  the  father,  out  of  the 
child'4  eftate,  and  no  inflance  of  its 
being  dedacled  out  of  a  legacy  left  by 
a  father  to  the  child.  1 23 

Upon  an  application  for  maintenance 
iot  an  eldcti  fon^  the  court  will  make 
liim  a  liberal  allowance  to  enable 
Iiim  to  maintain  his  brotiiers  and  fif. 
ters,  confidering  him  in  Uc9  parentis. 

511 

Where- legacies  are  given,  payable  at  a 
certain  time,  they  carry  no  intercft, 
/or  till  the  day  cf  payment  comes,  it  is 
not  demar.dable:  but  if  given  to  a 
child,  the  court  will  allow  it  by  way 
fif  maintenance.  716 

^atiDamuff.    See  VfCtoi. 

A  nominal  manor  will  pafs  under  the 
general  words  mefTuages,  landsj  tene- 
ments and  hereditaments.  S2 

^rfcec  obett.    See  Vadmcnt,  IDe- 
VQBt,  Crobet  anD  Conbctlion. 

The  true  owner  of  goods  does  not  lofe 
his  property  by  a  fale  made  by  the 
pofie/Tor  of  them,  unlets  it  was  in 
market  overt.  49 

The  cuflom  of  Londm  as  to  fales  in 
marhet  overt,  being  not  found  by  the 
ipecial  verdict,  the  court  held  that 
they  could  not  judicially  take  notice 
of  it,  but  taking  it  as  dated,  they 
*  were  of  opinion  it  does  not  extend  to 
pawning.  5  a 


flpaitiage.     See  iBaroit  anTi  fmz 
Concrmiit  of  tt)eCotm»  ConlKittoo* 
yardage  Storage,  9S0  of  fftailia- 
ment^  IditUicatioo  of  IBanno. 

Though  infants  at  the  age  of  14  if  a 
male,  and  of  12  if  a  female,  are  ca- 
pable of  entering  into  contrads  of 
marriage;  yet  by  the  canons  of  1603, 
it  cannot  be  done  withoat  the  con- 
lent  of  parents.  p€^e  307 

The  codrt  direded  Mr.  Bmry  to  pro- 
duce fuch  letters  as  contained  a  pro- 
mife  of  marriage.  N,  B.  It  was  faid 
by  counfel  to  be  the  firft  infiance  of 
fuch  an  order.  Hid. 

Lord  Hanhvich  refofed  the  offer  of 
looking  into  them  as  a  private  gcfl* 
tleman,  becaofe  it  would  not  have 
been  a  knowledge  to  ktm  in  hu  judi- 
cial capacity.  i^d. 

Marriage  agreements  dLSer  from  all 
others ;  as  foon  as  the  marriage  is  had, 
the  contradl  is  executed,  and  canoot 
be  refcinded ;  the  children  are  equally 
purchafers  under  both  father  and  mo- 
ther, and  therefore  they  cannot  be  fee 
afide,  becaufe  it  would  affe£l  the 
intereil  of    third  perfons,     /Ifc  ijfui. 

610 

All  other  agreements  are  confidered  u 
intire,  and  if  either  of  the  parties  hiA. 
in  performance  of  the  agreen*ent  in 
partp  it  cannot  be  decreed  in  fpecie, 
but  muft  be  left  to  an  adion  at  law; 
in  marriage  agreements  it  isotherwife; 
for,  though  either  the  relations  of  the 
hulband  or  wife  (hould  fail  in  the 
performance  of  their  part,  yet  (bo 
children  may  compel  a  performance  \ 
if  the  mother's  father  agrees  to  give 
a  portion,  and  the  hulband*s  father 
to  make  a  fettlement,  though  he  does 
not, give  the  portion,  yet  the  children 
may  infift  on  a  fettlement ;  for  non- 
performance on  one  part  (hall  be  no 
impediment  to  the  children  receiv- 
ing the  full  benefit  of  the  fettlement. 

ihii* 

Though  a  father  or  a  guardian  a£t  frau- 
dulently or  corrupt^,  the  marriage- 
agreement  is  not  to  be  fet  afide,  or 
(he  children  to  be  ftript :  but  the  fa- 
ther or  guardian  may  be  decreed  10 
make  a  fatisfadioo»  and  the  huibaod 

if 
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if  a  party  to  the  fraad«  ihall  do  it 
likewife.  Page  6 ii 

That  parents  did  not  make  fo  beneficial 
a  bargain  for  a  daughter  as  they  might 
have'done,  is  not  a  fufiicient  reafon 
to  fet  aiide  a  marriage-agreement. 
The  law  has  intruded  them  with  the 
marriage  of  their  children,  and  there 
are  many  coofiderations  and  proper 
ones,  that  may  induce  a  parent  to 
agree  to  a  match,  befides  a  Ariel  equa- 
lity of  fortune,  as  the  inclination  of 
the  parties,  Csf'r.  612 

Moil  portions  arife  under  fettlements, 
and  the  daughter  is  as  much  a  pur- 
chafer  as  if  it  came  from  a  collateral 
relation ,  and  yet  there  never  has  been 
any  objeAion  to  the  father's  difpofing 
of  her  in  marriage  on  what  terms  he 
pleafes.  613 


The  plaintiff*  gave  the  defendant  a  note 
for  2000/.  for  undertaking  to  procure 
him  a  marriaee  with  a  lady  ;  the  fadl 
being  fupported  by  an  affidavit,  the 
court  made  an  order  upon  the  defen- 
dant to  keep  the  note  in  his  own  pcf- 
felTion,  and  not  aOign  or  indorfe  it 
over,  but  would  not  extend  the  in 
jundion  fo  far  as  to  prevent  him  from 
proceeding  at  law.  566 


H^adtt  In  Cbancet^.  See  S^atttx'B 
IRcpon,  Coft0,  Beceiber^  Court  of 

Whoever  comes  in  before  a  Mader  un- 
der a  decree  is  quafi  z,  patty  to  (hit 
fuit ;  and  if  \it  brings  a  re  a-  bill,  a 
plea,  the  former  fuit  is  iliU  depending 
will  be  allowed.  55^ 

;^aSet'0  IRetio^t*     See  Coart  of 
Ct)ancevv,  L^ccciber. 

The  court  will  not  de  trmine  matters 
in  a  fummary  way  upon  motion,  that 
have  been  referved  between  parties, 
till  after  the  Mader  has  made  his  re- 
port. 689 


A  maxim  in  our  law,  that/r^t//  {5f  dtiUa 
nemini  patrocinari  debent^  Page  655 

J9^ctHint.    See  Atatutc  of  ILimfta- 
tion0. 

4prfne1d^ofit0.  S?e  Account,  Jjnfant^ 
IDolotr,  3fiBiDat)it. 

**  Lord  Hardivicke  held,  in  the  cafe  of 
Dormer  and  Fortefcue,  it  was  clear 
both  in  law  and  equity,  and  from 
natural  judice,  that  the  :  lain  tiff*,  from 
the  death  of  his  fathci,  liie  time  when 
his'tiile  accrued,  is  intitled  to  the 
rents  and  profits."  124. 

And,  under  all  the  circumdances,  was 
of  opinion,  the  plaintiff*  had  a  right 
to  demand  an  account  of  the  rents  and 
profits  in  this  Ci>uri.  129 

Where  there  is  a  trull  and  a  mere  equiu- 
b!e  lirlc,  the  plaintift  (ha'l  have  an 
accoun'  of  the  nsnts  and  profits  from 
the  time  the  tirie  accrued,  unicfs  there 
are  fpeci'.l  circumdances  to  reiirain  it 
to  the  bringing  of  the  bill.  130 

The  court  will  retrain  it  to  the  filing  of 
the  bill,  whf-re  there  has  been  any  de- 
fault in  the  plaintid*  in  not  aileicing 
his  title  fooner.  ibid. 

Thedrength  of  the  prefent  cafe  is,  that 
ii  is  a  mere  equitable  title,  the  legal 
edate  in  the  200  years  term  being  in 
trudees,  and  appr.inied  to  be  attend- 
ant  on  the  inheritance,  and  ior  that 
reafon  a  bar  in  the  plainiifi's  way  at 
Ie^.  131 

If  mere  \%  not  fuch  a  cafe  made  by  the 
bill  as  W'll  entitle  the  pl^ii.iiir  to  an 
aciounr  of  renis  and  prohts,  praying 
general  relief  will  not  intide  him  toil. 

The  plainiifF's  charging  that  he  has 
broughc  tjeclmcns  agaiud  tiie  de- 
fenc;ant  tor  the  rdate,  is  tastamounc 
to  ch^^^^mg  podeflion  in  the  defen- 
dant, ibid. 

Had  the  riudees  been  parties  to  this  hill, 
the  court  might  have  decreed  po^'ef- 
fion,  and  a  conveyance  of  tjie  rrud- 
edate»  if  the  point  had  been  clear, 
with  the  plaintiff.  ibid. 

The 
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The  Duhe  of  Bolton  vcrfus  Deane,  was  a 
mere  legal  title,  and  a  ftrong  cafe  for 
leaving  it  to  iawrj  and  yet  an  account 
of  the  rents  aivd  profits  was  decreed  in 
this  court.  Page  133 

Though  on  a  bill  of  dlfcovery  the  court 
decreed  the  deeds  and  mefne  profits 
to  an  heir  at  law,  yet,  if  the  defend- 
ant afterwards  at  Uw  ihould  make 
out  a  better  right,  this  court  would 
alii  ft  him  in  recovering  back  the  deeds 
again.  134 


ancunc.    See  i^oDtUi,  )datfon, 
^utfancc. 


Where  there  are  two  ancient  corn  mills 
in  the  fame  paridi  which  paid  tithes, 
and  another  miller  who  had  a  fulling 
mill  covered  with"  a  rm/tus,  turned  it 
into  a  corn  mill,  the  miilfo  converted 
(hall  pay  tithe.  19 

Where  iwo  fulling  mills  and  a  corn  mill 
were  under  the  fame  roof,  and  the 
fulling  mills  arc  turned  into  two  new 
corn  mills,  they  are  become  two  n<  w 
mills.  ihtel. 

A  fulling  mill  being  in  the  nature  of  a 
trade,  pays  only  a  perfonal  lithe.  iiiJ. 

Many  inftances  whr re  the  court  have  de- 
creed an  account  in  the  caie  of  mines, 
v/j'ich  ihey  would  not  have  done  in 
the  cale  of  limber.  214 

i^iflabc.      See   ^pccificU  pcrfc?m- 
ancc. 

Where  a  bond  is  burnt,  or  cancelled  by 
ficcultnt  cr  miftake,  or  where  a  prin- 
cipal procures  it  to  be  delivered  up 
by  fraud,  this  C(^urt  will  let  it  up 
again (t  a  fuiety,  though  extinguilhfd 
at  law.  93 

SpC'tus.     See  Citbcs,   J3cto  Erfal, 
(iicu.t'Of  iSccoiD,  S^piritual  Couu. 

Where  the  owner  of  an  ancient  mill  un- 
undcr  the  fame  roof  thinks  proper  to 
trtt\  two  new  wheels,  they  arc  to  be 
coufidcrvd  as  two  mills,  and  to  a  bill   j 


brought  for  the  tithe,  he  cannot  cort 
them  with  the  fame  tnodus.       T'ogt  \\ 

A  bill  for  tithe  in  kind,  a  compc£tic! 
fee  up  of  a  qoarter  of  rye,  and  otie  0 
oats  in  lieu  ;  a  trial  at  law  direded 
and  a  verdidl  for  the  motiui.  Tb 
plaintiff  infilied  on  a  new  ttial  qpo 
the  difcovery  of  an  old  deed  in  th 
chapter- houiie  at  Wejiminfltr^  whk 
he  fcts  up  as  a  decree  of  the  pope's  ^( 
legate,  that  the  revenues  of  the  chore 
which  had  been  alienated,  (boaid  t 
reflored,  and  would  have  it  andei 
Hood  that  the  tithes  were  compn 
hended  under  the  word  revenues,  '•  Ti 
court  of  opinion  this  p^per  was  not 
foundation  to  grant  a  new  trial,  aa 
refufcd  to  do  it."  19 

A  bill  brought  by  an  impropriator  f< 
the  tithe  o7  hay,  and  agiilment  ofca 
tie;  againll  the  demand,  the  defeat 
ants  infilled  on  feveral  ancient  ufage 
and  that,  for  time  immemorial,  a 
the  occupiers  q\  lands  paid  certai 
annual  iumson  St.  Jamei*%  day,  boj 
lor  the  one  and  the  other,  and  brongl 
a  crofs  bill  to  eftablifh  \\itit  muivfft 
and  admitted  by  the  answer  of  tt 
impropriator,  that  thc(e  paymen 
have  been  accepted  time  beyond  il 
memory  of  man.  "  The  court  thoug! 
it  would  be  going  too  far  to  ore 
rule  the  modujfts  after  the  admi^Tic 
that  tithes  had  not  been  paid  tin 
immemorial,  and  iherefo.e,  accordir 
to  the  rule  of  the  court  of  exchequ( 
in  the fe  cafes,  dircdied  an  iffue  to  i\ 
the  mca'yjjcs,  2^ 

Tlu  n^h  tithes  in  kind  are  the  parfoc 
;ight,  yet  immemorial  culiomiry  pa; 
ments  ought  to  have  weight.  ibi 

Unlcfs  there  are  very  ftrong  reafons  1 
overtuin  cuftcmary  pa>meiirs,  il 
court  will  not  eafily  be  brought  quit 
M'Zne.  ih: 

1  he  rule  of  law  is,  that  a  mo{h5  ougi 
to  be  equally  ceitain  as  the  tithes  i 
litu  ol  which  it  tomes;  the  meanir 
of  whi.h  is,  it  mull  be  fo  taken  to 
common  reafcnable  intent,  tut  n* 
to  be  weighed  by  grains  and  fcruplc 

Though  a  mcuus  be  laid  in  all  the  occi 
piers,  yet  each  is  liable  for  the  wboi' 
lo  that  fuing  a  part  cf  ihc  cccapifrs 

iuliicient.  2^ 
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It  is  not  ueceflary  lands  excepted  out  of 
a  mtdus  (hould  have  the  fame  defcrip- 
tion  as  when  the  modus  was  firll  fettled, 
for  if  they  agree  in  point  of  fad,  fuf- 
ficient.  Pa^e  248 

A  mcihis  being  worth  as  much  as  the 
manor  irfclf  was  in  Qureen  £Itzahet//i 
time,  was  thought  too  rank,  and  con- 
fequently  could  not  be  time  out  of 
mind.  298 

There  rouft  be  fome  ground  of  law  upon 
which  to  fupport  payments  in  lieu  of 
tithes.  Of  id. 

"This  is  a  mere  perfonal  payment  upon 
acompoficion,  fubmitted  to  by  the  par- 
•fons  in  fucceffion  from  time  to  time, 
and  di^rs  from  a  compoiicion  real, 
which  is  a  charge  upon  lands,  under 
•«  deed  to  which  himlelf,  the  patron 
and  ordinary  are  parties.  299 

dc0onti^^     See  Coin,  ^civ  at  lato, 

€60  i.  left  by  will  in  truft  for  M,  and 
her  heirs,  to  he  htid  out  In  the  pur  chafe 
of  Innds,  M.  confenting  in  court,  Lord 
HardwUke  direded  the  money  fhould 
be  paid  to  the  hufband.  71 

N.  B,  A  petition  on  the  very  fame  qucf- 
tion  a  twelvemonth  before  was  difmif- 
fed.  ibid. 

In  what  cafes  money  covenanted  or  di- 
rected to  be  laid  out  in  land,  Hiall  be 
confidered  as  land.  note  1.  254. 

By  articles  previous  to  the  marriage  of 
A.  G.  with  the  plaintiff,  reciting  her 
portion  to  be  2B00/.  and  that  the 
defendant,  a^  an  advancement  of  his 
brother,  t^'c.  had  agreed  to  pay  4000/. 
it  was  agreed  to  be  laid  out  in  the  pur- 
xhafe  of  lands,  or  in  fome  churchy 
college,  or  other  renewable  leafe  to 
be  iettled  to  the  fame  ufes  as  the 
freehold  and  leafehold  eUates,  which 
A.  G.  was  feifed  and  pofleflcd  of,  arc 
appointed  to  be  fettled  ;  the  laft  limi- 
tation was  to  A,  G.  and  his  heirs, 
the  2800/.  and  4000/.  have  never 
beqn  laid  out  in  land,  but  remained 
in  money  to  A*  GJ'a  death ;  he  by 
will  devifed  all  his  freehold,  leafe- 
hold, and  copyhold  lands,  lying  in 
JJlington  and  in  Ehfidd  in  Hampjhire, 
or  £liewhere,  to  the  plaintiff  for  life, 
and  after  her  death  to  the  defendant 


and  his  heirs ;  and  his  perfonal  e(f  ate» 
after  paying  his  debts  and  legacies,  he 
gave  to  the  plaintiff,  an^  made  her 
and  the  defendant  executors.  **  The 
2800/.  and  4000/.  mud  be  laid  out 
in  the  purchafe  of  lands  of  inheri- 
tance, or  in  church  or  leafehold,  foe 
the  court  was  of  opinion,  if  there  had 
been  only  a  general  devife  of  his  lands^ 
this  money  would  certainly  have  paf- 
fed."  Page  254 

Such  a  devife  as  the  teftator  has  made 
here  will  pafs  every  thing  he  has,  and 
money  by  the  tranfmutiitioQ  of  this 
court  is  changed  into  land.  256 

A.  gives  500/.  to  B,  in  truft  to  lay  it  ouc 
in  the  pcrchafe  of  land,  or  on  good 
fecurities,  for  the  feparate  ufeofhis 
daughter,  her  heirs,  executors,  and  ad- 
min i  lira  tors ;  (he  died  without  i£ue, 
before  the  money  was  veiled  in  a  pur- 
chafe; on  a  bill  brought  for  the  mo- 
ney againll  the  heir  of  the  wife  by  the 
hu(band,  it  was  decreed  to  him,  as  it 
i^as  originally  perfonal  eilate,  and  the 
teilator's  principal  intention  with  re- 
gard to  it,  not  to  be  coHeded  from  the 
will,  255 

Money  to  be  laid  out  in  land,  to  the  ufe 
of  A.  and  his  heirs,  will  intitle  A.  to 
the  money  in  this  court.  447 

Money  diredled  to  be  laid  out  in  lands, 
and  limited  to  A,  in  tail,  with  feveral 
remainders  in  tail,  the  court  will  or- 
der it  to  be  laid  out,  if  nothing  has 
been  done  to  bar  the  remainders,  ihid. 

Where  a  perfon  is  tenant  in  tail,  rever- 
fion  in  fee  to  himfclf,  the  court  will 
give  him  the  money  ;  becaufe  by  a 
common  conveyance  he  may  bar  the 
entail  and  reveriion.  iftid* 

If  a  bill  had  been  brought  by  .S.  to  have 
the  money  paid  to  him  ;  and  the  bro- 
thers by  their  anfwers  had  fubmitted 
to  it,  their  i^ue  would  have  been 
equally  barred,  as  if  the  brothers  had 
received  apart  of  the  money  them- 
felves.  ibid. 

Where  the  tenant  in  tail,  ^c.  is  a  feme 
covert,  the  mult  ^omeinto  this  court, 
that  they  may  afk  her,  whether  it  is 
with  her  Qonfent  that  the  money  is  to 
be  paid,  inilead  of  being  laid  otU  ia 
land.  448 

A  judgment  at  law,  qr  a  decree  cff  mis 
courc,  is  in  affirmance  of  the  rights  of 
parties^  but  does  noCgive  them  a  rii>ht 

that 
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that  tKey  had  not  before,  and  it  is  on 
this  groand  they  decriee  the  money  to 
the  parties.  Pagt  448 

Where  money  is  direfted  to  be  laid  out 
in  land,  and  in  the  mean  time 
in  veiled  ir\  government  fecurities^ 
though  a  ten  am  for  life  die  in  the 
middle  of  a  half  year,  it  (hall  not  be 
apportioned,  but  be  paid  to  the  re- 
veriioner.  502 

iB9ontl)0  lunar  0^  CaleitMr. 

A.  by  his  will  gives  to  fraftces  312/.  and 
feveral  jewels,  in  Vienna^  in  truft  to 
fell  the  fame,  and  apply  it  as  a  com- 
pofition,  and  towards  payment  of  his 
fon's  drbts,  provided  the  creditors 
fhall  within  four  months  accept  of  the 
fame,  and  difcharge  his  fon  ;  if  they 
(hall  not,  then  he  devifes  the  fame  ef- 
fcdls  over,  to  be  divided  among  the 
children  of  his  fon.  The  teftator  died 
Dtcembo'  1 5th  1 742,  and  the  fon's  ere- 
ditors.  filed  their  bill  April  13th  1743, 
praying  to  be  paid  their  refpedive  de- 
mands, and  that  the  term  for  all  his 
creditors  coming  in  to  accept  the  com- 
pofition  offered  may  be  enlarged,  the 
plaintiffs  declaring  their  affent  thereto 
in  the  terms  in  thp  codicil  mentioned, 
and  fubmitting  to  give  releafes  to  the 
teflator's  fon,  on  receiving  what  (hall 
be  due  to  them  of  the  compofition. 
•'  The  plaintiffs  by  bringing  their  bill 
within  four  calendar  months,  and 
thereby  declaring  their  accepjtance  of 
the  legacies  towards  fatisfadkion  of 
their  debts,  and  offering  to  releafe, 
hav^  performed  the  condition  annexed, 
according  to  the  true  intent  of  the 
will."  342 

Though  the  executors  have  fuffered  the 
time  to  lapfe;  yet  if  the  legatees 
have  brought  their  bill  within  the 
time  prefcribed,  the  court  have  in  fe* 
veral  cafes  determined  it  to  be  a  fuf- 
ficienc  performance  of  the  condition. 

346 

Months  ought  to  be  conddered  here  as 
ealendar  ones.  ibid. 

The  word  thonths  in  a6ls  of  parliament 
means  lunar^  except  in  the  cafe  of 
wnpusftmeftrt^  with  regard  to  lapfe  of 
lirings,  and  the  other  inftance  of  fix 


monthi  allowed  in  refpeft  to  frMb 
/««.  •  ^H'^l\^ 

d^^ecagt.  See  9l»Do1oron,BcTicmp- 
tionanH  iFo}ectoture>  Setocatioti 
Awxtititn^  JIntereft  of  ^^onctf, 
Ceiuints  in  Commoit,  Idurctiafe, 
fdianiation0,  QlfarF,  IDeliiCe,  on- 
der  00(11,  3ntgment0,  maite,3a> 
funftton,  9nnait?^  /btatute  of  It- 
mtcatfons. 

Where  the  mortgagor  of  a  leafeholdeftate 
has  not  covenanted,  that  he  will  pro- 
cure the  lives  to  be  filled  up,  the  mart- 
gagee  may  do  it,  and  on  Adding 
the  expence  of  renewal  to  the  prin- 
cipal of  the  mortgage,  it  (hall  carry 
intereft.  4 

Where  there  are  covenants  in  a  deed  of 
aflignment  00  the  part  of  a  mongagee, 
he  may  refufe  to  take  the  principl 
and  intereft,  though  tendered,  till  be 
has  had  an  opportunity  of  advifing 
with  his  attorney,  whether  he  may 
fafely  execute  the  deed  of  adigomeot. 

89 

A  mortgagor  in  poffedion,  is  not  liable 
to  account  for  the  rents  and  profits  to 
the  mortgagee  ;  for  he  ought  to  take 
the  legal  remedy  to  get  into  the  pof- 
feflion.  244 

Where  a  mortgage  is  affigned  with  the 
concurrence  of  the  mortgagor;  the 
intereft  paid  to  the  mortgagee  by  the 
aftignee  (hall  be  taken  as  principal, 
and'  carry  intereft;  otherwife  if  af- 
figned  without  the  mortgagor's  cod« 
fent.  271 

A  judgment  creditor  in  pofleflion  of  the 
eftate,  and  prior  to  a  mortgagee  af- 
figns  his  judgment,  the  a(Egnee's  pof- 
feflion  is  from  the  date  of  the  alfiga- 
ment  only,  but  the  rents  he  has  re- 
ceived (hall  be  deduced  out  of  what 
(hall  be  reported  due  to  him  for  prin- 
cipal, intereft,  and  cofb.  27 x 

A  mortgagee  in  an  agreement  for  a  mort- 
gage, omits  to  infert  a  covenaot  for 
redemption,  the  mortgagor  (hall  be 
permitted  to  read  evidence  to  ftiew  the 
omiftjon.  389 

A  mortgage  drawn  in  two  deeds,  one  aa 
abfolute  conveyance^  the  other  a  de- 

fcazancTi 


A  Table  of  the  Principal  Matters. 


feazance,  which  the  mortgagee  omits 
to  execute,  the  mortgagor  ihall  be  ad- 
mitted to  (hew  the  millake.    Page  389 

Where  a  mortgagee  has  tacked  a  judg- 
ment to  his  mortgage,  he  (hall  not  be 
confined  to  the  penalty  of  the  jadg- 
mentf  but  is  intitled  co  intered  upon 
the  debt,  fecnrfd  by  judgment,  though 
itexceeds  the  penalty.  518 

A  mortgagee  in  poiTeiiion  is  not  obliged 
to  lay  oat  money  any  further  than  to 
keep  the   eftate   in  necelTary  repair. 

ibid. 

He  may  add  to  the  principal  of  his  debt, 
a  fum  expended  in  i'upport  of  the 
mortgagor's  title  where  it  is  impeached  - 
and  it  ihall  carry  intereft.  ibid. 

A  mortgagee  (hall  not  be  allowed  for 
his  trouble,  in  receiving  the  rents  of 
theedate  himfelf;  but  if  the  eHate 
lies  at  fuch  a  diftance,  as  obliges  him 
to  employ  a  bailiff  to  receive  them  ; 
what  he  paid  to  the  baili(F  (hall  be  al- 
lowed.  ibid. 

The  rule  of  the  court  as  to  a  mortga- 
gee, who  is  likewife  a  bond  creditor, 
is,  that  he  may  tack  it  to  the  mort- 
gage, as  again li  the  heir,  becaufe  the 
adets  being  defcended,  he  cannot  re- 
deem one  without  payiog  oBF  the  other. 

556 

A  mortgagee,  who  lent  a  further  lum 
upon  bond,  (hall  not  be  allowed  to 
tack  it  to  his  mortgage,  in  preference 
to  creditors,  under  a  trutl  created  by 
the  will  of  the  mortgagor  for  pay- 
ment of  debts.  630 

The  reafon  why  the  heir  of  the  mortga- 
gor (hall  not  redeem  the  mortgage 
without  paying  the  bond  likewife,  is 
to  prevent  a  circuity ;  becaufe  the  mo- 
ment the  eftate  defcended,  it  became 
a(rets  and  liable  to  the  bond;  the  fame 
rule  will  hold  as  to  a  devifee  of  the 
mortgaged  premi(res.    •  ibid. 

A  decree  tor  a  ia!e  of  an  edate  in  mort- 
gage; the  mader  reported  a  da*ed 
ium  due  to  the  mortgagee  for  prin- 
cipal and  intered,  and  the  report  was 
confirmed  ;  as  the  mortgage  is  at  five 
per  cent,  and  there  is  another  mort- 
gagee, and  crcdiiors^efidcs,  from  the 
lime  of  the  madcr's  report  being 
confirmed,  it  (hall  carry  only  four/^r 
cent.  722 

3 


A  third  mortgagee  cannot  take  in  a  prior 
fecurity  to  difplace  a  fecond  mortga* 
gee,  after  a  decree  to  account,  and  be- 
fore the  mader  has  made  his  report. 

Page^ii 

SeDtmiJtfon  anD  iFo^edorute.  See 
3ttligfiient0,  Atatute  ut  Htmita* 
tioti0^  9nnu(t2* 

A  plea  of  the  datute  of  limitations,  al« 
lowed  to  a  bill  for  redemption,  after 
a  mortgagee  had  been  in  po(redion  of 
the  mortgaged  premifTes  at  lead  30 
years.  225 

Length  of  time  againd  a  bill  to  redeem, 
is  a  kind  of  equitable  bar,  and  by  waf 
of  analogy  to  the  datute  of  limitations. 

ibid. 

Lord  Chancellor  King^  in  a  cafe  of  this 
kind,  allowed  a  demurrer;  but  Lord 
Hardvjicke  faid,  he  was  of  a  different 
opinion,  and  (hould  have  over-ruled 
it ;  becaufe  if  allowed,  the  bill  would 
be  out  of  court,  and  that  is  carrying 
it  too  far.  226 

il^utuai  CteDft  oi  1Dcbt0.  See  H^anb- 
tupt* 

i?.  a  refiduary  legatee,  and  (urviving 
executrix  of  her  hufband,  to  whom 
C  and  O.  had  given  a  joint  bond.  C 
died,  and  the  plaintid' was  indebted 
on  her  own  private  account  to  O,  who 
is  a  bankrupt :  the  bill  brought  againd 
his  adjgnees  for  an  injundioo,  and  to 
fet  off  what  was  due  to  her  as  execu- 
trix,  againd  the  debt  from  hcrfclf  to 
the  bankrupt.  Lord  Htirdwicke  de- 
nied the  injunflion  ;  for  as  fuch  a  fei« 
od*  could  not  be  done  at  law,  he  faid, 
there  is  no  in  dance  of  its  being  aU 
lowed  here ;  for  the  debts  are  due  in 
different  rights,  and  z  Geo.  2.  does 
not  comprehend  it.  691 

A  perfon  under  a  commidion  of  bank- 
ruptcy, may  prove  a  debt  in  the  light 
of  his  wife  ;  and  yet  bring  an  sLtiirti 
in  his  own  right,  for  a  dcot  due  to 
himfelf  from  the  bankrupt.  816 

A  credi(or  by  bond,  and  upon  an  ac 
count  current,  may  bring  a 'bill  heic 
for  the  latLer^  and  an  action  upon  the 
former.  $ij 
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Dame. 


TH  E  direction  to  alter  the  name  of 
Hie  is,  and  take  that  pare  of  Ro- 
Sin/on,  means  bearing  the  name  of 
Robinfon ;  and  therefore  the  perfon 
coulu  DOC  defert  it,  as  he  might  have 
done,  if  it  had  been  takinj^  only ; 
bat  ilill  it  is  a  condition  fubfequent 
ool/«  and. did  not  divell  the  eftate. 

Page  738 

fit  e^eat  IBcgno. 

Where  a  wife  is  executrix  of  a  former 
hufband,  the  court  will  grant  a  ne  ex- 
eat re^no  againft  her  alone,  if  her  fc- 
~  cond  hu(band  (hould  be  gone  out  of 
the  kingdom.  409 

The  court  cannot  grant  a  ne  exeat  regno 
aniefs  the  plain tifF  fvvears  pofitivciy, 
the  defendant  is  indebted  to  him  in  a 
certain  fum.  501 

Where  a  bill  is  brought  for  an  account 
only,  the  plain till's  fwcaring  he  be- 
lieves the  balance  in  his  favour  would 
amount  to  fo  much,  will  intitle  him 
to  a  ne  exeat  regno.  *    Hi  J, 

JDetO  Vrial.    See  Sl^o^My  1d;occf0* 

Where  after  a  judgment  by  default,  the 
perfon  does  not  come  in  time  for  a 
new  trials  the  court  will  not  grant  it. 

569 

Mitft  of  llfn.  See  ®|:ecutQ;. 

The  law  throws  the  furplus  on  the  next 
of  kin,  who  take  it  by  a  kind  of  fuc- 
ceBon  ai  intefia/o.         *  231 

If  a  legacy  is  given  to  an  executor, 
which  ihews  he  iliould  not  take  the 
whole,  as  he  has  a  part  of  the  edate, 
the  next  of  kin  ihall  be  intitled  to  have 
it  diilributed.  300 

Thiscourt  makes  an  cdmint prater  de  bo- 
nis nen,  only  a  truHee  for  the  next  of 
kin,  with  refpedt  to  fuch  part  of  a 
teftator's  perfonal  ellate  as  is  undif- 
pofed  of.  527 

Uottfuit.    Seej^Crial,  i3cto  Trial. 


Dottce.  See  %xb  fSitiDciu,  l^m, 
Ctuttec0  (0  p^eferte  CORtinseoc 
IReinateneM,  plea. 

That  notice  to  affeft  a  parchafer  (hoold 
be  confined  to  the  fame  tranfadioii,  is 
a  rule  which  ought  to  be  adhered  to. 

Page  294. 

A  parchafer  if  he  denies  notice  need  00I7 

«  fet  forth  the  purcbafe  deed,  and  plead 

his  porckafe  in  bar  to  the  difcovcry  of 

the  title  deeds*  302 

A  decree  is  not  an  implied  notice  to  a 
purchafer  after  the  caufe  is  ended, 
but  it  is  the  pendency  of  the  fuit  that 
creates  the  notice ;  for,  as  it  is  a  tranf- 
adion  in  a  fovereign  court  of  juftice, 
it  is  fuppofed  all  people  are  atcentiTe 
to  what  paflTes  there.  ibid. 

Notice  to  an  agent  or  counfel,  who  was 
employed  in  the  thing  by  another  per- 
fon, or  in  another  butinefs,  and  at 
another  time,  is  no  notice  to  his  client, 
who  employs  him  afterwards.        392- 

Edivard  Le  Neve  in  1718,  inter- married 
with  his  firtt  wife,  and  articles  were 
executed  previous  to  the  marriage, 
whereby  the  father  of  EJxvard  cove- 
nanted with  truftees  toconvey,amoogll 
others  a  leaiehold  eflate,  in  the  county 
of  MMIe/ex ;  to  permit  Edivard  to 
receive  the  rents,  during  bis  life,  and 
after  his  death  to  pay  to  the  wife,  350/. 
a  year,  and  after  the  deceafe  of  both, 
that  the  faid  eftate  (hould  remain  to 
their  iiTue^  in  fuch  manner  as  Ed-^ard 
ihould  by  will,  or  otherwife,  appoint; 
the  i6th  of  June  1719,  a  feitlemcot 
was  made  in  purfuance  of  thefe  arti- 
cles, the  plaintiffs  are  the  only  iiTse 
of  the  marriage.    •  64.6 

Twenty-five  years  after  the  firft  marriage, 
f^uvir^/ enters  into  a  treaty  of  mar- 
riage with  the  defendant,  and.  by  ar- 
ticles previous  to  it,  covenanted  with 
D,  and  JV.  to  convey  the  identical 
leafehold  eUates  to  them,  jheir  exe- 
cutors, t^c.  in  truft  to  pay  the  defend- 
ant out  of  the  rents,  in  cafe  ibe  for- 
vived  him,  a  clear  annuity  of  1 50/1 
for  her  life,  for  her  jointure,  a  fetilc- 
ment  was  made  purfuant  to  the  aru- 
des ;  the  fecond  articles  and  fettlc- 
roent  the  bill  prayed  might  be  removed 
out  of  the  way,  and  poliponed  10  the 
firil,  upon  this  equity,  that  the  de- 
feadaot  had  notice  of  them.         ^4^ 
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Th  agikt  of  the  dcfendapt,  having  full 
flotice  of  the  firfl  articles  made  on  her 
hufband's  firfl  marriage,  this  is  notice 
likewise  to  her,  and  is  alfo  a  fufficient 
equity  in  the  plaintiffs  to  poftpone  the 
2d  articles  and  fettlement,  notvirith- 
Kanding  thefe  only  have  been  regider- 
ed.  Page  6^6 

As  in  parchafeSf  and  efpecially  in  mort- 
gages.  the  fame  connfel  and  agents 
are  frequently  employed  on  both  fides, 
therefore  each  fide  is  atfeded  with 
notice,  as  much  as  if  different  connfel 
and  agents  had  been  employed.      648 

Denying  notice  as  to  herfelf  only,  is  a 
ne^ati've  pregnant,  that  thel-e  was  no- 
tice to  her  agent.  650 

If  a  fubfeqaent  purchafer  had  notice  of 
a  prior  conveyance,  then  that  was  not 
ajecret  conveyance^  by  which  he  could 
be  prejudiced.  65 1 

The  enading  claufe  gives  a  fubfequent 
purchafer  the  legal  eftate,  but  it  does 
not  fay,  he  is  not  left  open  to  any 
equity,  which  a  prior  purchafer  or  in- 
cumbrancer  may  have.  ibid. 

To  let  a  peribn  take  advantage  of  the 
legal  term  appointed  by  an  zt\  of  par- 
liament, and  proteft  himftlf  againft 
another,  who  had  a  prior  equity  of 
which  he  had  notice,  would  be  of 
mifchievous  confequence.  652 

The  ground  of  the  determinations  in 
thefe  cafes  is,  that  the  taking  of  a  le- 
gal eilate  after  |;iotice  of  a  prior  right 
iriakes  a  perfon  a  mala  fide  purchafer, 
and  is  a  fpecies  of  fraud,  and  agrees 
with  the  deAnition  of  dolus  maius  in 
the  civil  law.  654 

If  the  ground  is  the  fraud,  or  mala  fides 
of  the  party,  it  is  a]j  one,  whether  by 
the  party  himfelf  or  his  agent,  ftill  it 
is  macbinatio  ad  circumveniendum,     655 

He  certainly  who  trulls  moit,  ought  to 
fuffer  nioll.  ibid. 

If  the  priDcipal's  being  impofed  on  by 
his  agent  was  admitted  as  an  excufe, 
it  would  make  all  the  cafes  of  notice 
very  prcca  ions,  for  it  feldom  happens 
but  the  agent  has  impofed  on  his  prin- 
cipal, ibid. 


Vol.  IIL 


Durance.    See  3noralattoti* 

Where  there  is  a  motion  to  put  ft 
millrdam  into  the  fame  fituatioii 
it  was  in  before  it  was  cot  down,  the 
court  will  not  grant  it  while  the  right 
is  unheard,  and  .undetermined  :  but 
will  put  it  in  the  mod  expeditious 
manner  of  being  tried.  Page-yzS 


S>at^.    See  SfllDabft,  anti  €\)intnCc. 

ON  evidence  of  an  agreement's  being 
confefi!ed  by  the  defendant,  it  was 
decreed  to  be  carried  into  execution, 
though  the  agreement  was  proved  by 
one  witnefs  only,  and  pofitively  de- 
nied by  the  defendant's  iknAver.     407 

Where  it  is  oath  againft  oath,  and  aa 
iffue  thereupon  diredled  to  try  the 
agreement,  the  court  will  order  the 
defendant's  anfwer.to  be  read  at  law^ 
as  it  is  a  means  of  trying  by  the  jury 
the  credit  of  the  witnefs,  and  of  the 
party.  408 

Where  it  does  not  reft  fingly  on  the  wit-» 
nefs's  oath,  but  circumftances  corro- 
borate what  he  fwears,  the  court  would 
not  dired  the  defendant's  anfwer 
fhonld  be  read  at  law.  ibidm 

Where  a  fad  is  denied  by  an  anfwer,  and 
fworn  to  by  one  witnefs  only,  that  be- 
ing but  oath  againft  oath,  ir^annot 
prevail  to  eftablith  the  fad ;  but  then 
the  denial  muft  be  clear,  or  otherwife 
it  makes  a  difference.  649 

Many  cafes  where  the  court  have  de- 
creed upon  the  teftimony  of  one  wit- 
nefs, when  what  he  fwears  is  uncon* 
tradided  by  the  anfwer.  650 


Occupancy. 

The  Icafe  for  lives  fT,  is  intitled  jto  as  a 
fpecial  occupant,  being  a  freehold  de- 
fcendible,  confequcntly  the  hufband 
could  have  no  right,  nor  his  aftignees 
as  ftanding  in  his  piace.  708 
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£hDct0.     See  ©efellTwnt,  Coa0,  ©c 
^tttiow,  IBepUcation. 

To  enter  an  order  nunc  fro  tunc  i»  •  mo- 
tion of  courfc,  where  the  party  intitlcd 
to  it  comes  recently  ;  but  after  a  length 
of  time,  there  ought  to  be  no.ice  of 
fuch  motion,  P^g^  S^^ 

£>>Dinart-    Sec  €vtaxto%  ant)  2lDmf» 
niftrato^ 

The  ordinary  cannot  compel  the  admi- 
niftrator  to  account,  but  it  muft  be  aJ 
inftantiam  partis.  *  5  3 

DttcUlD^r-    See  €\fo(t  in  9Sioii. 


fdapift. 

WHERE   the  perfons  who  arc  to 
take  the  trua  are  papifts,  it  will 
make  the  legal  eftate  void  like  wife. 

.  '55 

Upon  the  popifti  afts,  the  plaintiff  is  not 

intitled  to  a  difcovery  ;  becaufe  thefe 

afts  create  an  incapacity,  which  has 

the  fame  eiFedl  with  a  forteiturc.     457 

faarat)l)crnalia. 

A  hufband  cannot  dcvife  away  a  wife's 
paraphernalia,  he  can  only  bar  her  by 
afts  done  in  his  lifetime.  358 

Where  the  perfonal  eftate  has  been  ex- 
haufted  in  payment  of  fpccialiy  credi- 
ditors,  the  widow  (ball  ftand  in  their 
place  to  the  amount  of  her  parapler- 
nalia  upon  the  real  aiTets  of  the  heir 
at  law.  369 

Paraphernalia  ftiall  be  applied  towards 
fatisfadion  of  fimple  contra<5t  credi- 
tors, but  is  not  liable  to  fatisfy  the 
tellator's  legacies.  370 

Diamonds  given  to  the  wife  by  the  huf- 
band's  f«ither  on  her  marriage  with 
his  ion,  are  confidered,  as  a  gift  to  the 
feparate  uie  of  the  wife,  and  (he  is  in- 
titled to  them  in  her  own  right.     393 
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trnft  for  5.-5.  infilled  in  his  anfwer, 
that  he  was  not  obliged  to  difcover 
what  would  fubjcdl  him  to  the  inca- 
pacities of  the  feveral  ads  to  vacate  a 
ieat  in  parliament  on  a  member's  ac- 
^       cepting  a  place.  Page  276 

.The  defendant  did  right  in  anfwering, 

iQt  he  could  not  have  demurred  to  this 

*  matter,  becaufe  that  would  have  been 

admitting  the  fads  to  have  been  true. 

ibid, 

S.  Shall  not  be  compelled  even  to  difco- 
ver whether  E,  did  not  hold  in  truft 
for  him  during  the  lafl  parliamenti  as 
it  would  alFecVhis  feat  now ;  for  as 
£.  is  ftiil  in  pofTeiTion  of  the  place, 
the  Houfe  of  Commons  wouM  believe 
£,  a  truftee  for  S,  and  declare  his  feat 
void.  277 


#Arol  9gteement.     See  92i:eement 
)darol. 

fdarol  JDemurrer.    See  infant. 

Iterpi  CUfDcnce.  See  init^tncty  il)ta- 
ttt'te   of    ;ftauD0  anD   ptxjutita, 

aim. 

A  hufband  in  his  life-time  gave  a  bond 
in  the  penalty  of  1000/.  in  truft  to 
fecure  to  his   wife  500/.  in  cafe  (he 

.  farvived:  parol  evidence  to  (hew  it 
was  intended  at  the  time  in  lieu  of 
dower>  and  that  the  wife  acknowledg- 
ed it  to  be  fo,  cannot  be  allowed,  be- 
ing within  the  (latute  of  frauds  and 
perjuries.  *  8 

A  bill  brought  to  carry  an  agreement 
into  execution  for  a  leafe  of  a  houfe, 
which  was  figned  by  the  defendant 
the  leiTor  only,  who  by  his  anfwer  in- 
fitted  it  ought  to  be  inferted  in  the 
agreement,  that  the  tenant  (hould  pay 
the  rent  clear  of  taxes,  the  plaintiiif 
who  wrote  the  agreement  having  omit- 
ted to  make  it  fo,  and  offered  to  read 
evidence  to  (hew  this  was  a  part  of  the 
agreement. — "  The  evidence  ought 
to  be  admitted  ;  for  if  there  has  been 
any  omi(fion,  the  defendant  ought  to 
have  the  benefit  of  it  by  way  of  objec- 
tion to  a  fpecific  pv*rli.rmance.       388 


Idarfon.    See  j^omtf^  Of  ill. 
|9arfonaiie.    Sec  ^^tUnmlon. 
tdare{e0.    See  CommilBon. 

An  objeflion  for  want  of  parties  mud  be 
upon  opening  the  proceedings,  and  be- 
fore the  merits  are  difclofed.  P.  1 1 1 
Sir  Jofepbjckyll  difmi(reJ  a  bill  for  want 
of  panics :  on  appeal.  Lord  Chancel- 
lor King  reverfed  that  order;  and 
ever  (ince  caufes  are  direded  to  ftand 
over  only  on  paying  the  cofts  of  the 
day,  that  the  plaintiff  may  have  an 
opportunity  of  making  proper  parties. 

ibid* 
U  the  objcdlion  by  the  defendants  in  the 
original  caofe,  for  want  of  parties  to 
the  fupplcmental,  is  not  made  in  the 
firft  inftance,  it  is  too  late  to  do  it 
when  thecaufe  comes  on  again,  where 
it  was  put  off  only  for  want  of  formal 
parties,  in  order  that  the  decree  might 
be  complete.  2 1 7 

It  is  not  necefTary  to  make  defendants 
in  an  original  bill  parties  to  a  fupplc- 
mental one,  in  the  nature  of  a  bill 
of  revivor,  nor  on  the  rehearing  caa 
they  objedl  for  want  of  parties  ibid. 
There  were  three  obligors  in  a  bond  ; 
the  obligee  brings  the  principal,  and 
the  reprefentative  of  one  of  the  fure- 
lies  before  the  court,  and  by  his  bill 
ftates  the  third  is  dead  infolvent. — 
On  the  circumflances  of  this  cafe  the 
obje^ion  for  want  of  parties  was  over- 
ruled. 406 
Where  a  debt  is  joint  and  feveral,  the 
plaintiffmuft  bringeach  of  the  debtors 
before  the  court.  ibid., 
Debtors  are  intitied  to  a  contribution. 

ibid» 

Where  the  debt  is  a  fpccialty,  make  both 

the  heir  and  executor  parties.        ibid. 

Where  the  obligors  are  only  fureties,  it 

is  not  neetlTary  to  bring  them  before 

the  court.  /^/V. 
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^alfin^    See  Sail,  IDepoOt,  'Crot^er^ 
anD  ContierOon,  iS^sx^tt  obcct. 

The  difpofition  of  a  pawn  is  quite  va- 
riant from  a  fale  ;  for  a  vendee  can 
transfer  the  thing  to  any  other,  and 
trade  is  thereby  promoted  ;  othcrwife 
in  pawns,  for  they  (lop  the  change  of 
the  property  in  the  things  pledged. 

As  there  is  no  inftance  the  cuftom  of 
Lonilon  hath  ever  been  allowed  in  tke 
cafe  of  a  pawn,  the  pawnee  ha:h  not 
any  title  to  relh*ain  the  goods  againll 
the  true  owner.  53 

^nalti*.    See  ^Satliameut. 

A  bond  was  given  by  the  plaintiff  to  the 
defendant  wh:)  was  a  hair  merchant,  as 
a  fecurity  for  his  fervicc  and  behavi- 
our in  Flanders^  as  an  agent  for  buy- 
ing hair,  and  as  a  fecurity  for  the 
performance  of  the  agreement  dcpo- 
fited  100/.  in  the  defendant's  haiids. 
He  bought  only  fire  pounds  worth  of 
hair,  and  returned  to  England  before 
the  time  agreed  ;  it  was  infilled  for 
the  defendant  he  had  a  right  to  detain 
the  100/.  that  it  is  the  llaied  damages 
between  the  partlci,  and  the  court  will 
not  relieve  agai nil  it.  '*  LardHard- 
ivlcht  faidv  this  penalty  cannot  be  de- 
treed  here,  b^cauic  this  is  a  bond  for 
few  ices  01:  J,,,  and  d:fFsrent  from  a 
vom'ns  p.ine  in  leafes  to  prevent  a 
tenant  from  pio.vi.ig.  395 

Where  a  pcrion  is  guiUy  of  a  brea.h  of 
a  bun.i  pivcn  as  a  fecurity  nox  to  Je. 
fraud  tne  revenue,  this  court  wi!i  KOt 
reli<'ve  a^^^ind  it,  becaule  it  is  con- 
lid  ered  in  la»v  as  a  crime.  396 

The  court  in  this  cafe  can  only  dirccl 
an  a(tiion  at  law  upon  a  quantum  dam- 
iiijlcatus,  to  try  hovv  far  taj  dciendant 
luL>  been  damniiiw-d.  ibid. 


party,  fo  far  as  is  confifteot  with 
ruiey,  ought  to  be  obferved.    Pa^e  1 

^erfonal  tfBSate.  See  Saron  1 
fzmty  Seal  Cdate,  cao?li6,  C 
Ueris  ILimttation  of  Citatcs, 

Perfonal  eftate  is  liable  to  pay  the  d( 
anlefs  there  is  a  fpecial  exemptioi 
it. 


I^Untattoittt. 

To  a  bill  againfl  the  defendant,  fi 
executor  to  account,  he  pleads  t 
in  the  court  of  chancery  at  Jam 
brought  ^gainll  him  by  the  plai 
with  the  like  matter  of  complain 
lating  to  the  executorihip,  and 
fame  account  and  relief  praye< 
which  he  put  in  an  anfwer  with  th 
count  annexed,  and  foon  after  1 
ted  Jamaica  for  the  fake  of  his  he 
but  left  his  attorney  there  to  ma 
the  ftnt  which  is  ftill  depent 
**  Lord  Hard'joickt  faid,  neither 
term,  nor  even  the  year  in  whici 
fult  was  intlituted,  being  fet  oa 
cer:ain,  there  is  not  that  aver 
which  courts  of  law  and  equity 
require  in  pleas;  aod  as  ic  was  tl 
fore  ueleclivc  in  form,  he  over-rule 
pica. 

Where  the  defendant  is  in  Eu^Ludf 
the  cuufe  oi  fait  arife  in  inc  pi; 
lions,  if  the  bill  be  brought  here, 
court  does  ajtre  in  t^rrjimam^  and 
by  compuifiou  on  tne  perfon  co 
him  to  do  jullice. 

If  the  defendant  doe«  in  an  action  ii 
court  of  King's  Bench,  at  Coin 
Picas,  pleai  to  it  an  adiun  it 
plauutioD^,  it  will  not  bar  tbej 
diaion  here. 

Wnere  a  coutr.icl  is  made  :n  Eft~lr.. 
a  mortgage  uf  a  plantation  in  inc 
LiJ':fi,  WO  more  than  ieg-il  ini 
Ihouid  be  paid    upon  £uwh  mo  :£ 


v5:ri):tu;tt>.    F^e  Comir.cn  WccoUcrr,  j 

3!:it-.::t:c'!,  i 

Thougli    i\\c.    l.iw   win    not   adnrilt    of  a  I 

pv-a-ciujiv,  yet   live    iiKciuiun  ot    the  ' 
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I&lca.    Sec  IBule,  3toatT),  dOni,  %^ 
infttiftration,    ^zefentation    to    a 
Cburcft,  ^c.  jfi^after  fn  Cftancert?, 

'   fS^iaiitattons,  lLiVc^Z9y  3rbICrato^ 

Pleading  to  all  except  fuch  parts  of  the 
bill  as  aie  not  bsrein  after  anfwtred,  is 
too  genet  at.  Page -J  o 

A  plea  of  a  foreign  fentencc  over-ruled, 
being  in  a  commiffary  court  only,  that 
is  of  a  ppliiical  nature  for  determining 
difputcs  relating  to  French ntlions.  215 

A  purchafer,  if  he  denies  notice,  need 
only  fet  forth  the  fturchafe  deed,  and 
plead  his  purchaTc  in  bar  of  the  dif- 
CQvery  of  the  title  deeds,  302 

To  a  bill  for  pofleflion,  a  purchafe  for  a 
valuably  confideration  is  pleaded;  and 
that  the  money  is  bona  fide  fecured  to 
be  paid ;  being  only  fecured  may  ne- 
ver be  paid,  and  the  plea  therefore 
over-ruled.  304. 

If  a  defendant  pleads  any  thing  in  bar, 
which  by  prcfumption  admits  the  de- 
mand, and  the  plea  is  held  to  be  bad  ; 
,  yet  a  court  of  la^v  will  ftill  fee  whether 
the  plaintiff  has  made  a  cafe  that  inti- 
tles  him  to  recover.  499 

The  rule  with  regard  to  pleas,  is  more 
Jibcrally  exercifcd-here  than  at  law. 

589 

Though  in  the  cafe  of  Wells  verfus  Lord 
Antrim t  Lord  Ctrjjper  allowed  the  plea 
to  the  difcovery  ;  Lord  Hardjokke  faid, 
he  (hould  not  have  been  of  that  opi- 
nion, ibid. 
Where  a  plea  is  to  the  relief  only,  and 
is  dircdcd  to  ftand  for  an  anfwer,  the 
words  I'cuh  liberty  to  except  mull  be  ad- 
ded, to  prevent  the  ellabliihing  it  as  a 
good  anfwer.  814. 
Wnerc  the  bill  charges  particular  and 
fpccial  inftances  of  notice  of  the  plain- 
tiri  S  title  on  the  defendant,  his  denial 
of  notice  generally,  is  not  fufficicnt. 

81S 

^opc.    See  ^Q^U0,  Court  of  Ifteco^D. 

Th<  Pope,  before  the  reformation,  exer- 
ciled  a  j^.'ifdidion,  either  by  way  of 
avccatiitint  Of  by  rcquell  from  an  infe- 
rior court.  198 

The  legate  a  luere  exercifed  an  autho- 
fity  v.ithoat  an  appeal  to  the  P6pe. 

ibid. 


^oztfons,  0^  |d^ol){aon6  f 0^  CbilDun; 

bee  ]LesaCIC0  0^  portions  iKfteD,  un- 
der llcgacp;  Craft  fo?  raiSng  po?» 
tionaant)  iSapmcnt  of  iDcbts,  under 
Cruft,  datiefaiefon^  Qlleftet»  3lnte- 
rcd,  £)tatute  of  HfmitationOj 
3Dausi)ter0,  CoDenant. 

On  a  fettlement  previous  to  a  marriage, 
the  truft  of  a  term  was,  in  cafe  the  huf- 
band  ihould  have  no  iflTue  male,  and 
there  Ihould  be  iflue  daughters,  ^c,  to 
raife,  if  two  daughters,  25000/.  to  be 
paid  to  them  when  they  attain  twenty- 
one,  or  are  married  ;  but  not  to  be 
raifed  till  after  thedeathof  their  grand- 
father.    The  father  died,  and  left  if- 
fue  two  daughters  only,  the  grandfather 
fiacc  is  dead  ;  the  bill  is  brought  by 
the  plaintiff  in  the  right  of-  his  wife, 
one   of   the  daughters,    for   12500/. 
with  intereft  for  the  fame,  from  the 
time   of  the  marriage.     Lord  Hard* 
ivicke  held  the  portion  veiled  on  the 
marriage,  upon  the  words  of  the  fettle- 
ment, and  that  interetl  was  due  from 
the  time  of  the  marriage.      Page  416 
The  court  veiy  reludantly  raife  portions 
or  intereil  upon  them,  out  of  rever- 
fionary  terms,   efpecially   upon  con* 
(Iruflion  or  implication  only.         417 
By  fettlement  on  the  marriage  of  H.  A-* 
with  J,  C,  in  cafe  there  was  no  iflue 
male,  and  ■  there  (hould  be  daughters 
living  at  the  death  of  the  father,  who 
(hould  attain  twenty-one,  or  be  mar- 
ried, then  fuch  daughters  (hould  have 
2000/.  a- piece;   there  were  no  fons, 
but  only  three  daughters  ;  the  defend- 
'  ant  who  was  one  married  A.  D.  and 
previous  to  his  marriage,  covenanted 
to  aflign  with  his  wife's  confcnt  500/,  to 
truflees,in  truft after  thedeathof.^.  Z). 
and  the  defendant  topayitamongllthe 
children  of  the  bodies  of  the  defendant 
and  A.  D,  and  that  he  (hould  after  the 
marriage  a(rign  to  the  truflees,  all  the 
monies  and  fecuritics  for  it  then  due, 
and  belonging  to  the  defendant.  H.  J, 
died  in  1744.     A.D/in  1745   intef- 
tate,  to  whom  the  defendant  admini- 
(Ired,  and  received  the  2000  /.     The 
chilJren,  who  are  a  fen  and  daughter, 
have  a  right  to  the  portion,  aad  de- 
cree J  to  be  fecured  for  their  benefit* 

530 
3  E  3  ThougU 
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Thoagh  under  trddes,  die  real  eft&te 
was  in  the  mother's  power*  md  veftcd 
in  her  in  tail ;  yet  in  this  coart  it  ia  to 
be  carried  into  ftri£i  fettiement^  to  the 
wife  for  life,  to  the  ^r%  ^c.  Tons  in 
tail»  and  in  default  of  iiTue  male  to 
daughters.  Page  ^ii 


^MTeOioit.   See  fl^{itefft|oflt0,  Ata- 
tttte  of  JLimfutiOMj  .iftSiotl0. 

Tohtzhonmfidifffefir,  is,  where  the 
perfon  pofieffing  is  ignorant  of  ail  the 
fads  and  circumftances  relating  to  his 
advcrfary's  title.  134 

Evidence  of  a  receipt  of  rent,  is  a  fuffi- 
cienc  pofleffion  to  levy  a  fine.        339 

A  poflhumous  child,  born  after  the  next 
rent- day  had  incurred  after  the  death 
of  the  father,  is  under  the  10  C*/  1 1  W". 
3.  intitled  to  the  intermediate  profits 
of  the  lands  fettled »  as  well  as  to  the 
lands  themfelves.  203 

This  court  would  confider  the  uncle  as  a 
receiver  or* a  truflee  for  the  after-born 
fon,  evenfuppofing  the  point  again  ft 
him  at  law.  206 

The  profits  of  the  eftate  defcended,  are 
the  poilhumous  child's  from  his  birth 
only.  ao7 

l^otXKt  ant)  <ej:ecutfon  tl^etcof.  See 
^o^tion>  i&ptritual  Court,  IRfst^t 
of  €ntc2>  3Debt0,  &c. 

By  a  fipttlement  before  marriage  3000/. 
S.  S.  Hock  belonging  to  the  wife  was 
veiled  in  truftces,  who  were  to  transfer 

•  one  moiety  to  fuch  perfon >  Cs/c.  and  for 
fuch  nfes«  Vc,  as  (he  (hould  by  her  laft 
will  in  writing,  f  other  writing  under 
her  hand  and  feal,  to  be  attefied  by 
two  or  more  credible  witnefTes,  appoint, 
&r.  and  for  want  of  fuch  appoint- 
ment, iie.  then  intruft,  to  transfer  all 
fuah  ftocks  to  her  executor  or  admini- 
ftrators.  After  her  death  a  paper  was 
found  in  her  clofet  of  her  hand-^it« 
ing,  by' which  (he  gave  different  fums 
to  different  perfons,  but  not  figned  or 
fealed  by  her,  nor  attefted  by  witneffes. 


'*  Lord  Hardwicie  of  Ofnnion,  that  tke 
words  under  her  hand  and  feal,  to  be 
attefted  by  two  or  more  credible  wit- 
neffes  are  referable  to  the  will,  u  well 
as  to  the  other  writing,  and  for  wist 
of  the  ceremony  of  fealing,  and  attef' 
ration  by  witneffes,  thu  paper  was 
not  a  good  execution  of  the  power." 

The  conftrudion  of  law  on  a  power  cos- 
pled  with  an  intereil,  is  very  diferest 
from  a  naked  power  over  another  per- 
fon's  eftate.  714 


fftotoet  of  iRelHKatioti.    See  Setaf 
tion. 


l^^etOBatftK*    See  Itfng)  JJ^nvnfidM 
of  luiUCH- 

The  court  of  chancery  is  cautions  of  ex- 
tending the  prerogative  of  the  crows, 
fo  as  to  refirain  the  liberty  of  the  Inb- 
je&,  or  his  power  over  himfelf  aodliis 
eftate,  further  than  the  law  will  allov. 

^7^ 


IdKfentatfon  to  a  Ctpr^  0^  CiMd- 
See  iHuate  JtnpcDtt,  Jnfant. 

The  defendant,  as  to  fo  much  of  die  bill 
as  fought  to  difcover,  whether  after  is- 
ftitution  to  living  (^.)  he  was  not  pie- 
fented  to  two  other  livings  and  inftiiB- 
ted,  btc,  demurred  ;  as  fuch  diicoroy 
tends  to  ihew  an  avoidance  of  /.  the 
demurrer  allowed ;  becaufe,  he  is  ooc 
obliged  by  a  dilcovery  to  lubjed  bia- 
felf  to  a  forfeiture,  or  any  thing  ia  ^ 
nature  of  a  forfeiture.  453 

If  a  clergyman  in  poffcflion  of  a  liviog 
above  8  /.  a  year  in  the  King's  booksi 
accepts  of  a  fecond  under  that  viIbCi 
it  is  an  abfolute  avoidance  of  the  Mi 
if  in  poffeffion  of  a  living  under  8 /• 
in  t^c.  he  takes  a  fecond  without  s  dif- 
penfatioo,  the  firft  is  voidable  at  tlie 
election  of  the  patron.  455 

If  the  21  H.  8.  had  faid»  by  accepting  1 
fecond  living,  the  firft  (hall  be  ab(i»- 
lutely  void«  it  would  have  been  a  pe- 
nalty ;  but  though  the  ad  does  not  fiy 
it  in  wordsj  yet  it  amounts  to  the  ^ 

duB( 
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thing*  and  the  defendants  obliged  to  f 
make  a  difcovery.  Paj^e  458 

^\i^tn.    See  Court  of  9om{ralt^ 

^^ocef0.    See  Contempt. 

In  praying  ofprocefs  upon  a  bill  brought 
for  a  difcoTcry,  and  for  perpetuating 
the  teilixnony  of  witne/Tes,  the  plain- 
tiff prayed,  the  defendant  might 
abide  fuch  order  and  decree  as  the 
court  thought  proper  to  make,  a  de- 
murrer on  fuch  a  bill  allowed  ;  for  it 
is  praying  relief,  as  well  as  a  difco- 
vcry.  439 

An  irregularity  in  procefs,  may  be  cared 
by  a  defendant's  appearance.         569 

^o  court  of  common  law  has  gone  fofar 
as  to  fay,  if  there  is  any  irregularity  in 
the  proceedings  on  a  judgment  by  de- 
fault, that  they  will  not  let  the  de- 

.  fendant  in,  to  contend  upon  the  me- 
rits. 570 

fd;oc()etn  9m{e. 

The  depoiition  of  7.  G.  the  pracheiti  amie 
of  the  plaintiff  cannot  be  read  for  the 
plainciff,    (he   being   liable   to  coils. 

The  depoiition  of  a  wife  of  a  prochein 
tf«i/>  cannot  be  read,  as  the  huiband  is 
liable  to  cofts.    •  547 

Where  there  are  two  fuits  brought  by 
different  prochein  amies,,  the  court  will 
refer  them  to  fee  which  is  properell; 
becaufe  the  court,  as  guardian  of  in- 
fants, will  take  care  what  is  done  (hall 
be  for  their  benefit.  603 

^lomih  of  Sl^axtiast. 

Before  execution  on  a  judgment  obtain- 
ed againft  D.  on  an  adion  upon  a  pro- 
mi  fe  of  marriage,  he  by  mortgage 
conveys  his  whole  effects  to  the  de- 
fendant; the  court  would  carry  it  no 
further  than  to  allow  the  plaintiff  to 
redeem  the  defendant.  192 


|ft}OWaott0  fO}  €f)i\r^ltn.    See  ^0^ 
tion0« 


fdubiicatfon  of  15atin0. 

Lord  Hardwicke  exprcffed  his  wifli,  that 
all  marriages  were  by  publication  of 
banns  only.  Fage^i^ 

)dublicat{on  of  a  mm.     See  tSXiXU 
CoDicit 

Publication,  is  an  effential  part  of  the 
execution  of  a  will,  and  not  a  mere 
matter  of  form.  161 

^ubltcatfon. 

You  cannot  move  to  difmifs  a  bill  after 
publication  is  paffed;  and  it  is  no 
hardship  to  the  defendant ;  for  if  the 
bill  is  dirmiffed  at  the  hearing,  he  wiU 
have  his  full  cofts.  558 


fdnbifc  llnconDcntenre.     See   CUtt' 
Deftine  iJl^rriase. 

Reafons  of  publick  benefit  and  conveni- 
ence have  great  weight.  16 

As  indances  of  clandefline  marriages 
were  never  more  frequent,  arguments 
of  publick  inconvenience  ought  to  have 
great  weight.  42 

)3tttct)afe.  purcbafer,  ^utc^fe  ^.^ 
nev  See  )Slea,  C^ecuco^  Srtideo^ 
Jiioticc,  jointure,  Qftolunt^r^  Con* 
tierance.  Court  of  (iC^ancerp. 

Where  there  is  a  covenant  of  renewal  in 
a  leafe,  the  leffeeis  as  to  that  covenant 
confidered  as  a  purchaler  for  a  valua- 
ble confideralion.  Z^ 

If  a  perfon  will  purchafe  with  notice 
of  another's  right,  giving  a  coniidera- 
tion  will  not  avail  him.  238 

From  the  time  of  the  agreement  for  a 
purchafe  of  an  eflaie,  the  vendee  is  a 
trullee  as  to  the  money  for  the  vendor. 

273 
But  this  rule  is  confined  merely  to  the 
vendor  and  vendee,  and  will  not  ex- 
tend to  a  third  perfon.  ibiJ, 
A   purchafer  if  he  denies   notice,  need 
only  fet  forth  the  purchafe  deed,  and 
plead  his  purchafe  in  bar,  to  the  dif- 
covery  of  the  title  deed  •  302 
A  joinirefs  or  a  purchafer,  ought  to  pro- 
duce their  deeds,  to  fee  if  the  lands 
3  E  4                      thf  jr 
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they   claim    are    comprlfed    therein 

Pagt  302 

Whoever  will  make  himfelf  a  purchafer 
for  a  valuable  confideration,  mufttake 
by  central,  and  under  an  adlual  con- 
veyance. 377 

Shewing  a  fettlement  to  parties  before 
marriage,  and  cheii*  relying  upon  the 
credic  of  it,  will  not  make  the  iifue  of 
the  marriage  purchafers.  378 

The  advantage  a  purchafer  receives  from 
the  vvearing  out  of  lives,  has  never 
been  confidered  as  a  reafon  by  this 
court,  for  his  paying  intereft  for  the 
purchafe-money.  636 

Ic  is  not  a  general  rule,  that  a  purchafer 
of  eft  aces  under  a  private  agreement 
or  a  decree  for  a  fale,  fhall  from  the 
time  of  pofTclfion  pay  iniereft.         637 

The  court  in  awarding  of  intereft  never 
regard  the  execution  of  article^  for 
a  purchale,  but  the  time  of  exertion 
of  the  conveyances,  and  even  then  the 
purchafer  ihall  pay  intereft  only  from 
the   time  the  pOileilioa  is  delivered. 

.    ihiJ. 

Where  aftf  r  a  perfon  is  reported  the  beft 
purchafer,  lives  drop  in,  the  court  have 
direAed  the  purchafer  to  make  fomc 
compenfation,  in  refped  to  the  eftitcs 
being  bettered.  63 ^ 

Where  there  is  a  purchafer  for  a  valuable 
confitieration,  without  notice  of  a 
mortgiige;  the  morrgagec  cannot  tack 
his  bond  to  it,  and  can  only  have  it 
cut  of  the  general  aflets  of  the  i^iort- 
gagor.  6^) 


£5u?.t;c   llmveDit.     See  fSzcfcntation 
pa  (i:burcb  o^Ct;apcl. 

THAT  a  quarf  impeciit  cannot  be 
filed  out  alier  (\x  months,  where 
a  parlon  h^s  been  fTefented  to  a  living 
b)  one  who  has  not  a  right,  is  a  rule 
very  proper  to  be  adopied  in  equiiy  ; 
becauie  it  is  the  i;eneral  one,  that 
equity  foilows  the  law;  be  it  origi- 
nally a  fcfolution  of  the  common  law, 
cr  ihiroduLcd  by  Iratuie.  458 


IRealCftate.  ^ee  ffterfonal,  IDefc 
3n€ant  ^'r  at  IratD,  fl^ooep,  t 
iKnanr^  Connftlon,  ca^ttr-doi! 
£)pirittiai  Courts  Jintoit,  j^ 
ties. 

j^  S»  by  will  gives  to  three  tnifl 
*  80C0/.  in  truft  to  difpoie  thei 
in  lands  in  fee-fimple,  to  be  fettled 
her  grandfon  T.  M.  and  the  hein 
his  body,  and  for  default  of  foch 
fue  diieded  the  truftees  to  convey 
fame  to  the  Drapers  cOiDpany,  1 
within  three  months  after  fuch  c 
veyance  were,  by  mortgage  or  file 
part,  toraife-and  pay  toE.L.  29c 
which  ^.  S.  bequeathed  to  hio, 
cafe  of  the  death  of  T.  M.  wiii 
iifue.  E.  L,  died  the  zQth  of  J 
1738,  and  H,  adminiAered  to  li 
T,  M.  the  grandfon  died,  under 
and  without  ilTue.  <*  As  the  Ie{ 
to  £•  L,  under  the  wil)  of  J.  S. 
to  be  paid  out  of  a  real  eftate,  an( 

'  is  dead  before  the  contingency  1 
pened  on  which  he  was  to  take, 
cafe  is  within  the  general  rule.    J 

Money  directed  to  be  laid  out  in  hn< 
confidered  as  land,  and  the  in!< 
goes  as  the  profits  would  after  a  ] 
chafe. 

It  cannot  be  confidered  as  money  it 
{pci\  to  ihe  legatee,  becaufe  the 
dircdls  it  ihall  be  raifed  by  7T:cr:g^\ 
file,  which  fljews  it  mult  be  ou 
Jand. 

As  the  eftate  is  devifed  to  the  Drs 
compaf^y,  only  in  cafe  of  the  deal 
T.  M.  without  ifToe,  and  the  lej 
to  E.  L.  upon  the  fame  event, 
time  feems  to  be  annexed  to  the  I 
cy,  and  not  given  in  general  v 
paid  upon  that  contingency. 

Wljcre    there  arc  remainders  of  a 
eftate,  if  the  perfon  to  whom  the 
ticular  limitation   is,   never  has 
in  cjje^  the  remainder  i^\^i   likcj 
feet. 

Chattels  real  arc  not  called  fq,  as  b 
real  eftate,  but  becaufe  ihey  ar< 
tradions  out  of  the  real. 

The  rcfiduary  claufe  in  the  will  of 
chard  Pain  carries  the  intere!:,  as 
as  the  thing  hicjf. 
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fl.  B,  by  articles  previous  to  his  mar- 
riage,  covenanted  to  pay  out  2000/. 
in  che  purchafe  of  lands,  and  to  fettle 
the  fame  on  hirofelf  for  Hfe^  and  af- 
ter his  dcceafe  to  Mary  his  intended 
>vife  for  life,  and  after  both  their  de- 
ceafes,  to  trndees  to  fell,  and  the 
money  arifmg  from  fuch  fale,  to  be 
divided  among  che^  children  of  the 
marriage,  to  fons  at  21,  daughters  at 
21  or  marriage,  provided  no  fale  fee 
made  till  one  of  the  (hares  (hall  be- 
come  payable ;  the  purchafe  was  made 
accordingly,  and  Mary  after  her  huf- 
band's  death  enjoyed  the  eiUte  till  her 
own  deavh.  Page  680 

Elizabeth  the  only  furviving  child  died 
unmarried  and  intellate,  but  attained 
her  age  of  2I .  ibid. 

^er  half  filler  adminiftered,  and  in(ifted 
the  tru(t  eftate  ought  to  be  con(idered 
in  a  court  of  equity  as  the  perfonal 
eftate  of  Eiixabttb^  but  Lord  Hard- 
*wicke  was  of  opinion,  as  Elivuibetb  the 
abfolute  proprietor  of  thefe  eiiates,  had 
taken  thepi  as  land  in  her  life- time, 
and  done  a^s  to  (hew,  (he  intended 
they  (hould  be  confidered  as  real 
eflate,  they  muft  be  held  as  fuch,  and 
go  to  the  heir  at  Uw.  ihid, 

J^Jizabetb^  as  (he  was  the  only  child  of 
the  marriage,  had  a  right  even  in  her 
mother's  lite-time  to  come  into  the 
court,  to  compel  the  trudees  to  fell 
the  reverilon  in  the  lands  for  her  be- 
nefit. 688 

IRecciber.    See  Statute  of   Hfmita- 

rupt. 

The  plaintiffs  were  two  of  the  children 
of  J,  M,  the  elder t  who  had  a  mort- 
gage of  3500/.  on  the  eftate  of  JP',  K. 
and  being  fo  intitled,  died  Jpril  z^\\k 
17 1 2,  but  by  his  will  had  appointed 
his  fon  J:  A/,  his  wife,  and  another 
perfon  executors,  and  devifed  to  them, 
their  heirs,  (^c.  all  his  real  and  per- 
fonal eilate  in  trull,  for  the  payment 
of  his  debts,  and  what  (hould  remain 
to  be  divided  equally  among  his  chil- 
dren.— J.  M,  the  younger,  iSth  of 
idaj,  I7z6,  being  appoiaced  re«eivcr 


of  the  whole  edate  of  Edmund  Dake  of 
Buckingham/hire^  by  deed,  to  which. 
Jane  Mead  and  the  other  executor  of 
old  Mead  were  parties,  reciting  there 
was  9000  /•  due  on  the  mortgage,  afi4 
that  the  fame  was  the  proper  monejr 
of  y.  M.  the  younger,  convey  co 
Maiter  Bennett^  his  heirs  and  a(fign9^ 
the  mortgage  and  all  money  d4]e 
thereon,  with  a  provifo,  that  if  J,  M. 
(hould  once  a  year,  whilft  receiver,  ac- 
count with  Mailer  Btnnitt^  and  pay  the 
balance,  then  Bennett  to  reconvey  the 
mortgaged  prem/ifTes  t6  J^  M.  hit 
heirs,  ^f.  P^g^^l^ 

J.  M,  died  inteftatc,  and  greatly  indebt- 
ed to  Duke  Edmund^ %  eftate ;  the  exe- 
cutors of  the  Duchefs,  who  was  the 
executrix  of  the  Duke,  claim  the  be- 
nefit of  the  mortgage,  and  conveyance 
to  Bennett f  and  iniifted  the  plain  tifTs 
have  no  right  to  any  of  the  money  due 
thereon,  'till  fatisfa^ion  is  made  for 
what  is  owing  from  J,  M.  the  youn- 
ger, on  account  of  fach  receiverlhip. 
**  Lord  Hardnxiicke  was  of  opinion,  as 
the  ad  which  was  done  in  this  ca(e« 
appears  to  be  the  tranfadion  of  all  the 
executors,  and  two  of  them  were  not 
iatereded,  and  no  colour  of  fraud, 
but  a  purchafe  for  a  valuable  coa- 
iideration ;  there  are  not  iufficient 
grounds  to  fet  aiide  their  aifignment  of  - 
a  mortgage  belonging  to  J.  M.  their 
teflator."  ibid. 

The  courfe  of  the  court  requires  a  fe- 
curity  by  the  receiver,  and  two  furetles 
in  a  recognizance,  and  taking  the  af- 
iignment  of  a  mortgage  belonging  to 
a  receiver  \tx^  improper,  and  ought 
not  to  have  been  done.  237 

A  receiver  during  the  infancy  of  the 
plaintifi^",  who  had  no  guardian,  was 
diredted  to  place  out  the  furplus  of 
the  rents,  when  the  fame  (hould 
amount  to  a  competent  fum,  on  go- 
vernment or  other  fecurities  ;  having 
never  placed  it  out  at  interelt  accord- 
ing to  the  decree  ;  the  court  directed, 
that  he  (hould  pay  intereil  at  \  ptr 
cent,  from  the  time  of  the  decree,  till 
the  infant  came  of  age.  274 

It  is  no  excufe  for  the  receiver,  that  the 
Mailer  did  not  give  any   directions 

a^ottt 
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aboot  it»  for  It  wa&bts  duty  to  remind 
the  niuiler  to  lay  out  the  furplus  rents 
wnen  it  amounted  to  a  competent  Aim. 

Page  274 
That  building)  and  farms  are  in  a  ru- 
inoas  condicioHy  and  tenants  often 
breaking,  will  not  julliry  a  receiver's 
keeping  the  balance  in  his  hands  ;  for 
it  is  not  to  be  fuppofed  he  could  ex- 
haufl  the  whole  received  from  the 
rents  of  the  eftate.  275 

The  receiver's  fctiling  the  accounts,  and 
delivering  the  vouchers  to  the  plain- 
tiff when  he  came  of  age»  and  his  ad- 
in '^ting  the  balance  and    receiving  it 
without  objedion,  had  no  weight  as 
this  tranfattion  was  two  days  only  af- 
ter be  came  of  age.  .•  /^. 
fi.  receiver  apj>oinicd  by  this  court,  (hall 
HOC  make  good  a  lois  whicw   vas  not 
owing:  to  any  default  of  h.5.  1  .r  where 
ti..?  re:.  V  h^has  in  hishanL..s  a/e  large, 
it  IS  a  necefliry  precaution  ro  remit  it 
.  by  biiU  to  London »  rather  chaa  in  fpe- 
cie.  480 
Where  a  receiver  pays  monry  to  a  tradef- 
jnan,  and  takes  bills  for  the  fum,  it  he 
was  in  credit  at  the  time,  though  he 
fails  loon  after,  it  ihall  not  afiect  the 
receiver.                                           ihui. 
Bat  if  the  money  had  be«n   loft  by   his 
wilful  defaulc,  and  placing  it  in  what 
he  knew  at  the  time  to   be  an  impro- 
per hand,  the  court  will  oblige  a  re- 
ceiver to  anfwer  the  lofs  out  of  his  own 
pockety  48 1 
A  receiver  may  be  granted  on  motion, 
jDOtwithllanding  the  refervation  of  all 
matters  under  the  decree,  for  this  is  a 
mere  provifional  order.  690 
A  receiver  appointed  by  this  court  has  a 
a  power  to  diftrain  for  rent,  and  need 
not  apply  for  a   particular  order  for 
that  purpofe,  unlefs  there  be  a  doubt 
who  had  a  legal  right  to  the  rent.  750 

IRecosnffance.     See  i&ectttttie0>  &c. 

.  ]Rccotert«  See  Cotittnoit  lSeroberr> 
eftacc0  In  iFee  tail,  Ctuaees  to 
|);e(er))e  continscnt  IBcmatnl^ets, 
IKelmcation,  Qlte. 

Where  a  recovery  in  the  court  of  Com- 
mon Pleas  has  not  been  entered  upon 


record,  if  it  appears  by  the  pothone* 
tary's  minutes,  it  was  fofiferrd  at  bar, 
the  court  will  order  it  to  be  en'tred 
with  a  provifo  it  does  noc  prejodifie 
any  fubfequent  porchafer.  lAim  as  U) 
an  old  judgment.  fagt  ^i\ 

On  a  hufbaod's  promifing  to  do  ads  tor 
a  wife's  benefit,  (he  ia  artidc^  before 
marriage  covenanted  to  join  in  foler- 
ing  a  recovery  of  her  eftate,  ana  fet« 
tie  it  (o  him  and  his.hcirs.  741 

The  hufband  made  his  will,  and  devi^ 
this  eilate  to  the  defendant,  but  not 
having  doRe  what  he  obliged  himfelf 
to  do,  came  to  a  new  agreement  with 
his  wife,  that  he  fhall  not  take  ker 
ellate  infioMter  in  fee,  but  fubjed  to 
-  an  appointment  of  the  hufband  aod 
wife;  and  in  default  thereof,  to  the 
ufe  of  the  hufband  and  his  heirs.  ihU, 

The  recovery  was  fu^Fered,  aod  the  ufes 
declared  co  the  purpofes  of  this  deed, 
he  died  in  the  wire's  life- time,  with- 
out making  any  appoiatment  or  re- 
voking his  will.  ihii. 

The  recovery  fnffercd  by  Mr.  Freenun 
and  his  wife,  and  the  declaration  ot  it 
to  the  ufes  of  the  deed,  is  arevocarioa 
of  Mr.  Freeman^  will.  Hud- 

Where  a  common  recovery  i«  to  a  parti- 
cular purpofe,  it  (hall  revoke  no  fur- 
ther than  to  anfwer  that  purpote.  74S 

KcBo^r.    See     Ctttac^i    fftart^oiu 

IBeDemptloit.     See  fl^o^tsage,   9a- 
nuit^- 

IBestfter  9&.    See  iiottce. 

The  intention  of  the  regifter  aft,  is  to 
fccure  fubfequcnt  purchafcrs  agaiolf 
ft  tor  fecret  conveyances.  65 1 

IRelatfoit«.     Sec  dpectSck  I9«t- 
fo^niance* 

r.  5.  fcifed  in  fee  of  lands,  dcvifed  tbe 

/     fame  to  his  wife  for  life,  anfl  alter  her 

deceafe,  to  R.  B.  and  the  heirs  of  hi* 

body*  and  for  want  of  foch  ilToc,  to 

be  fold  and  divided  amongft  his  reU- 

tioas> 
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lioiJs,  according  to  the  (latate  of  dif- 
tribtitions  where  no    will  is    made. 

Page  7  s^ 

The  wife  is  no  relation  to  the  hafband, 
and  the  next  of  kin  take  the  whole  ex- 
dufive  of  her,  both  by  the  words  of 
the  will«  aod  the  intention  of  the  tef- 
tator.  ibid, 

jt.  gives  therefidue  of  his  perfonal  eflaie 
to  traftees  who  are  to  permit  his  wife 
to  receive  the  produce  for  her  life, 
and  fays,  after  her  deceafe,  1  give  it 
to  fuch  of  my  relations  as  would  have 
been  intitled  under  the  (latute  of  dif*. 
tribntions,  in  cafe  I  had  died  intellate, 
the  wife  not  to  be  confidered  as  a  re- 
lation. 759 

Relations,  in  didtionaries,  means  con/an- 
gutnei  et  itffiues :  in  the  lUtute  kindred 
by  btood  only.  761 

The  wife  mn  affinis  eft  feJcaufa  affituiatij;. 

ibid. 

The  word  my  relations,  means  exaflly 
the  fame  as  my  own  relations.       762 

IScleaTe  of  ®rro;0. 

After  the  plaintiff  at  law  had  obtained 
judgment  againft  P.  and  ah  award  6f 
execution  on  the^/rr  facias  to  revive 
a  judgment.  P.  obtains  an  injunf^ioii 
on  the  common  term  of  giving  a  re- 
Uafe  of  errors,  and  afterwards  brings  a 
writ  of  error  in  the  Exchequer  Cham- 
ber ;  this  is  a  bnach  of  the  order,  and  a 
amiempt  of  the  court ,  297 

Where  a  relcafe  of  errors  is  given  imme- 
diarely  after  judgment  entered,  and 
before  the  fcire  facias  taken  out,  the 
words  had  done  amd  fuffered  in  the  re- 
lcafe, muft  be  confined  to  fuch  ac- 
tions, ^f.  as  are  already  accrued, 
and  bringing  a  writ  of  error  on  the 
fcire  facias  would  not  be  a  contempt  of 
the  court.  ibid. 

Ahcr  the  Exchequer  Chamber  have  af- 
firmed the  firll  judgment,  they  have 
no  authority,  and  a  writ  of  error 
bi ought  there,  upon  the  award  of  ex- 
ecution would  be  tkofuperjedeas.    ibi£. 

The  releafe  being  in  1731,  the  court 
would  not  conlider  it  as  a  contempt, 
but  direded  the  proceedings  only  on 
the  writ  of  error  fhoKld-  be  Hayed. 

298 


IRcnt0  BM  iC^^oflttf.    See  fdoS^moM 

Where  the  bailiff  of  a  manor  pays  the 
rents,  if  it  is  to  a  wrong  hand,  he 
muil  pay  it  over  again.         Page  340 

IRctAicarion.    See  %i\\y  iD^er. 

The  court  will  not  give  leave  to  with- 
draw a  replication,  unlefs  ii  is  added 
that  the  plaintiff  may  be  thereby  en- 
abled to  amend  his  bill,  or  otberwife 
it  may  be  a  contrivance  to  defeat  the 
defendant  of  his  full  cofls  by  getting 
the  bill  difmifl'ed  at  the  hearing  wih 
40/.  cofts.  5^5 

Lord  Hardwicke  gave  general  direftions 
to  the  rcgxdcr  to  frame  an  order,  to 
prevent  applications  to  the  couit  to 
withdraw  the  plaintitr's  replication, 
with  a  view  to  fet  down  the  caufe  on 
bill  and  anfwer  only,  and  by  that 
means  get  the  bill  difmifled  with  colis, 
according  to  the  courfe  of  the  court 
only,  579' 


ISeftraint  on  ^arrfage.  See  ifl^ar- 
riagc.  Hiifant,  Court  ofC()anceru, 
ConDition* 

A.  gives  his  wife  the  whole  furplus  of  his 
perfonal  eibce ;  but  if  (he  marries 
again,  then  (he  is  to  deliver  up  half 
to  his  brother  and  his  heirs;  a  uiil 
brought  to  difcover  whether  (he  is 
married;  (he  demurred  to  the  djf- 
covery,  as  it  would  fubjfd  her  to  a 
forfeiture.  •*  This  being  a  condi- 
tional limitation  over  of  an  eftate,  (he 
muil  (hew  Ihe  has  performed  the  con- 
dition ;  and  the  demurrer  was  over- 
ruled." 260. 

The  jurifdidlton  of  this  court  is  exercifed 
fometimes  by  way  of  punifhment,  on 
fuch  ab  have  done  an  a6l  to  the  pre- 
judice of  infants,  but  more  ufefully 
to  rellrain  perfons  from  doing  an  a^ 
to  disparage  them,  where  it  has  not 
yet  been  completed.  30^ 

If  the  Mailer  to  whom  it  is  referred,  to 
fee  if  a  fettlemcnt  propofed  is  proper, 

reports 
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"prporta  it  improper,  the  court  will  not 
give  the  infant  leave  to  marry.  P,  305 

P',  by  his  will  gave  to  each  of  his  grand« 
daughters  on  their  day  of  marriage 
1500/.  and  defired  they  would  not 
marry  without  the  con  fen  t  of  their 
father-  and  mother  or  the  Jurvivor ; 
and  if  they  (hould  marry  without  fuch 
confent,  then  he  revoked  what  was 
thereby  direded  to  be  paid,  and  fuch 
/of  them  (hould  not  be  entitled  to  any 
benefit  by  virtue  of  his  will,  further 
fhan  liihat  the  father  or  mother ^  or  fur- 
Hfi^'or  JhouU d'ne^^  and  afterwards  fays, 
that  after  the  feveral  legacies  are  fatis- 
£eda  if  any  fum  ftiould  remain  in  the 
kands  of  the  truftees,  the  fame  (hould 
be  to  his  daughter  Philadelphia  for 
life,  and  after  her  deceafe,  to  the  de- 
fendant and  his  heirs.  The  plaintiff, 
one  of  the  gran  daughters,  who  mar* 
ried  without  the  confent  of  the  father 
smd  mother,  brings  her  bill  for  the 
legacy,  the  mother  appointed  truHees 
of  the  whole  legacy  for  the  feparate 
ufe  of  the  plaintiff'  for  life^  and  to  her 
jflue,  and  if  (he  has  none,  to  the  de- 
fendant :  "  If  the  teftator  himfelf  had 
in  this  cafe  abridged  the  legacy,  it 
would  have  been  no  more  than  in  ter» 
rcrem,  and  delegating  it  to  another 
perfon  to  do  it  will  carry  it  no  further, 
and  confequently,  this  not  amounting 
to  a  devife  over,  the  plaintiffs  intitled 
to  the  legacy.'*  364 

It  is  the  being  given  over  and  veftlng  in 
a  third  perlon,  has  induced  the  court 
to  fufFer  the  condition  to  •  eFe^uate, 
and  not  the  intention  of  the  teAator. 

367 

An  exprcfs  devife,  that  if  a  legatee  Ihould 
not  perform  the  condition,  the  legacy 
ihall  (ink  into  the  refJuum,  amounts  to 
a  devife  over  ;  but  tkere  is  no  fuch  di- 
re«iVion  here,  and  however  prudent 
what  the  mother  has  done  may  be,  I 
cannot  conllrue  it  to  be  a  forfeiture, 
without  fhakiug  the  authoiicy  of  all 
the  other  cafes.  368 

IRcbCGXtion.  See  JFcoffmcnt,  and  un- 
der mui^  the  diviiion  iKcbocatfoit 
ol  a  CCiili. 

The  fame  conveyance  "which  would  be 
a   revocation  of  a  devite  of  a  Itgal, 


will  be  equally  a  revocation  of  a  de« 
vife  of  an  equitable  ellate.    Pa^e  748 

Where  a  conveyance  of  the  whole  eftatc 
in  law  is  meant  but  for  a  fecoriiy, 
the  revocation  ihall  be  pro  toMts  oolv. 

ibk 

Where  a  man  has  an  equitable  intercft 
in  fee  in  an  ellaie,  and  devi(es  it,  and 
makes  a  fubfequei-it  conveyance  of  the 
legal  eft  ate  to  the  fame  ufcs,  it  is  no 
revocation.  749 

A  man  (eifed  in  fee  of  an  eftate,  devifes 
it,  and  afterwards,  by  deed,  takes  an 
eftate  for  life,  and  to  a  foo  when  boro, 
and  the  heirs  of  his  body,  without 
any  tru^ees  to  preferve,  ^c.  this  is  a 
revocation  of  the  will.  iiU, 

The  execution  of  a  fecond  will  is  a  revo- 
cation of  the  £rfi ;  and  the  cancelling 
the  fecond  afterwards,  does  not  iet  up 
the  firft  again.  79S 

The  eftates  devifed  under  the  will  ot  C. 
^.  4nuft  remain  unaltered  to  the  tef- 
tator's  death.,  for  any  alteration,  or 
new-modelling,  makes  it  a  different 
ellate,  and  occalions  a  diiferenc  con- 
(irud^ion  at  law.  ihid, 

A  conveyance  from  the  Earl  of  L  to 
truftees,  in  coniideration  of  an  in- 
tended marriage  with  C.  though  there 
never  was  fuch  intention,  determined 
to  be  a  revocation  of  his  will.       803 

If  a  man  feifed  in  fee,,  thinking  he  had 
an  eftate  tail  only,  fuffers  a  recovery 
to  confirm  his  will,  yet  it  is  a  revoca- 
tion of  it.  ibid. 

The  excepted  cafes  out  of  the  general 
rules  of  revocations  are  confined  to 
mortgages  and  conveyances  for  raifing 
money  to  pay  debts.  805 

A  mortgage  in  fee  after  a  devi(e,  is  a 
revocation  in  law,  otherwife  in  equity. 

ih:d. 

Though  in  the  cafe  of  mortgage!  the 
conveyance  be  of  a  real  edate,  yet,  ia 
the  confideration  of  this  court,  the 
thing  conveyed  is  regarded  merely  as  a 
perional  ioterell  j  for  having  no  quali- 
ty of  a  real  ellate,  it  is  no  revocation 
of  the  devife  of  a  real  edate.         iSid. 

There  having  been  an  uniform  feries  ©f 
opinions  in  this  point,  it  ought  nqt  to 
to  be  varied,  8q^ 
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Sule.  SeeUBfll,  IDecrce^lDepoations, 
Cafe,  (Cjcecuto;,  IDcfetinant,  IDt- 
tnurrer,#lca,  parties,  Co(t0.  Com« 
tnffldon,  infant,  IDebtTe.  caitnefs, 
ainftocr,  flparriage,  (Hlater-tDO^tee, 
^nColt^ent  IDebto^s,  dupplementai 


A  parentbefis  is  not  to  be  rejcftcd  in  le- 
gal cafes ;  though,  according  to  the 
rules  of  grammar,  a  i«ntence  may  be 
complete  without  it.  Page  8 

If  fafts  are  put  in  iflue,  the  party  is  not 
obliged  to  {3oint  out  what  will  be  the 
efFedt  of  them,  for  the  court  are  to 
make  the  inference  of  law  from  them> 
as  ex  f ado  oritur  jus.  36 

A  bill  charges  forgery  in  a  leafe,  and 
prays  to  be  relieved  againft  that ;  but 
by  way  of  inducement  only,  mentions 
there  were  fraudulent  circumllances 
attending  this  cafe,  without  making  it 
a  diftindt  charge  from  the  forgery,  or 
bringing  the  truftees,  who  were  parties 
to  Uie  leafe,  and  to  whom  the  fraud 
is  imputed,  before  the  court,  and  for 
want  of  this,  the  defendant's  counfel 
obje^ed  to  the  plaintiff's  going  on 
with  the  caufe.  *•  Lord  Harawicke 
faid,  as  there  had  been  already  a  de- 
cretal Older,  and  an  iiTuc  to  try  the 
forgery,  and  brought  on  now  upon 
the  equity  referved^  the  only  method 
to  afTiit  this  cafe  waq,  to  let  the  caufe 
Aand  over,  and  to  allow  the  plaintiff*, 
on  paying  the  cofts  of  the  day,  to  bring 
a  fupplemental  bill,  in  which  he  may 
charge  the  fraud,  and  make  the  truf- 
tecs  parlies,'*  1 10 

Had  the  h\\\  Aaied  both  points  of  relief 
dillindlly,  the  plaintiff  might,  when 
the  caufe  came  on  upon  the  equity  re- 
ferved,  have  proceeded  on  the  charge 
of  fraud,  though  he  has  failed  in  fet- 
ting  alide  ihc  deed  for  iorgtiy.     1 1  \ 

The  rule  is,  that  if  a  man  has  a  debt 
owing,  and  dcvifes  it,  and  it  is  paid  in- 
voluntafily,  the  legacy  continue:).   122 

Asfhcrcal  cllates  were  not  oiiginaily 
made  liable,  but  only  as  auxiliary, 
and  the  charge  on  ihem  depending 
en  a  cundictun  precedent  which  never 
wa*:  J  Of  formed,  this  cafemutlbe  con- 
iidcrcd  ai  a  mtre  perfonal  legacy,  and 


as  fuch  to  be  governed  by  th&rales  of 
the  civil  and  ecclefiafticaUaw.  P,  3')^ 
R,  and  his  wife  filed  an  original  bill,  to 
which  the  defendant  put  in  hi^  plea, 
and  it  was  allowed  :  Z>.  filed  a  crofs- 
bill  againft  R,  and  his  wife,  to  which 
they  put  in  their  anfwers,  and  excep- 
tions were  taken  ;  then  R,  and  his 
wife  filed  their  amended  bill  againft 
D,  who  appeared  y  and  prayed  ^x 
weeks  time  to  put  in  his  anfwer  to  the 
amended  bill,  after  R.  and  his  wife 
fhall  have  anfwered  the  crofs-bill ;  the 
plaintiff  in  the  crofs-bill  having 
procured  a  report,  thjit  the  an- 
fwer of  R,  to  it  was  infuflicient,  R. 
by  that  means  loft  the  priority  of  fait. 


S)atf0foS{on.  See  Hesac^j  9D(mp« 
tCon>  Ktitetitton^  3bempt{oii  of  « 

ilesncH- 

A  Legacy  that  onght  to  be  deemed  a 
fatisfadion,  mud  take  place  im- 
mediately after  the  teftator's  death, 
for  a  debt  being  due  then,  the  legacy 
mud  be  fo  too,  and  not  being  pay- 
able in  this  cafe  till  a  month  after, 
the  court  held  it  to  be  no  fatisfadlion. 

Legacies  naturalff  tmfly  a  bounty  ^  and 
therefore,  on  the  point  of  fatisfaAton, 
the  court  have  of  late  laid  hold  oa 
any  circumftance  to  dillingui(h  the 
latter  from  the  former  cafes.  97 

This  court  which  leans  againft  incum- 
bering eftatcs  twice,  will  overlook  lit- 
tle circumllances  of  time  as  to  the  pay- 
ment of  the  two  Aims  to  children  ; 
where  both  the  provifions  move  fioni 
the  father,  and  are  given  for  the 
fame  purpofes.  98 

L.  previous  to  his  marriage  with  Z>.  co- 
venanted that  he  would  by  will,  or  by 
forne  good  nfrorance  in  the  law,  grant 
to  D.  or  E.  D.  the  mother,  or  her  ex- 
ecutors, \5c.  in  irull  for  Z>.  and  for 
her  feparatc  ufe  lopo/.  to  be  paid  to 
D.  after  his  deceafe ;  and  in  cafe 
he  (liould  not  by  will  or  other- 
wife  aii'ure  to  Z>.  the  1000/.  then  his 
executors^ 
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execators,  ^c.  (hall  within  fix  months 
after  his  deccafe  pay  Z>.  the  looo/. 
£.  is  dead  without  making  any  will 
or  deed  in  regard  to  the  looo/. 
«*  Lord  Hardwicie  faid,  that  X>.  is 
not  intitled  to  the  loco/.  and  the 
diib-ibutive  Ave  likcwife  of  L.'s  pcr- 
fonal  ellate,  being  meant  only  to  fe- 
cure  a  proviiion  for  the  wife,  without 
any  intention  of  the  hufband  to  leave 
It  as  a  debt.  Page^ig 

Tht  court  have  conftdered  a  provifion 
out  of  real  eftate  as  a  fatisfadton  for  a 
debt  to  an  elded  fon,  and  will  not  craw 
a  fnm  out  of  the  perfonal  eftate,  which 
would  be  a  double  provifion  for  him, 
to  the  prejudice  of  younger  children. 

421 

i6canl»ranT>  ^mpertittence.    See  IDe. 
^foitioJM,  itooUctto^ 

Depofitions  were  referred  for  imperti- 
nence ;  the  Mailer  reported  them  im- 
pertinent :  on  exceptions  taken  to  his 
report,  they  were  ordered  to  ftand 
over  till  the  hearing,  the  court  being 
doubtful  whether  depofitions  could  be 
referred  for  impertinence  only.      557 

Sbc\)00l.    See  miQm,  C^n't?. 

To  fend  children  of  a  lower  fort  to  a 
Latin  fchooi  gives  them  a  wrong  turn, 
as  it  takes  off  their  inclination  to  huf- 
bandry  and  trade.  1 09 

The  guardian  is  a  proper  judge  at  what 
fchooi  to  place  his  ward;  and  the 
court  will  not  indulge  the  infant  in 
being  put  to  a  private  tutor,  or  going 
to  another  fchooi,  and  if  he  rcfules  to 
go,  will  take  a  proper  course  to  com- 

.  pel  him.  7** 

A  young  gentleman  who  had  been  placed 
at  the  univerfuy  of  CanibriiI;^Ct  on  ab- 
fenting  himfelf,  and  refufing  to  re- 
turn, was  fcnt  back  by  Loid  Mac- 
cUsfield  in  the  cuilody  of  his  own  tip- 
ftaff.  '^'^^* 

Sbtt\xtMz%,  UuDgmcnts,  S)tatutf  eaiiD 
IRccoftttiyiwCCs.  See  l&ouOB,  il^Ojt- 
0a0C0. 

A  leafe  of  16  ye^rs,  which  had  been 
granted   as  a  coliaieral    k\uriiy  to  a 


recognizance  for  3500/.  bdog  ex- 
pired, the  plaibtiiF  by  his  bill  prayed 
to  be  let  into  poffeffioii,  and  that  tb( 
fecurity  might  be  vacated,  or  fatis- 
fa£lion  entered  on  record.  «  Tlu 
account  dircded  to  be  takes  of  tb 
rents,  which  have  accrued  fincc  ihi 
expiration  of  the  leafc,  and  reccivei 
by  the  defendant,  and  to  be  dedo^M 
out  of  the  principal,  intereft  and  co&s 
and  the  plaintiff*  decreed  ^o  be  inti 
tied  to  a  conveyance  of  i}ic  inhcri 
tance  of  the  eftate  in  qoeftion,  ai^ 
poifeffion  on  payment  of  what  ihall  b 
found  due.  Pa^e  26 

A  known  eftabliihed  diftindion  in  thi 
court  between  government  and  real  fc 
curities ;  real,  is  a  term  adopted  i 
the  law,  and  mull  be  undei^ood  t 
mean  landed  fecurities  only.  80 

j^ct)tn«    See  fintj  IDfSciSn* 

S^epatate  fl^fntenance.  See  IBaro: 
ant^  iPeme,  git  cfeat  ISegno,  ibtif 
plicat^it. 

A  hufband,  in  a  letter  to  his   wife's  h 

ther,  faid,  he  did  not  chufe  to  be 
witnefs  to  her  infirmities,  and  there 
fore  during  the  time  (he  lived  wit 
her  father,  would  allow  her  100/. 
quarter:  the  wife  having  brought 
bill  for  eftabliOiing  herfeparate  main 
tenance,  moved  to  be  paid  600  /.  b< 
ing  a  year  and  half's  arrears,  to  kcc 
her  till  the  caufe  is  heard;  the  hui 
band  having  by  his  anfwer  fworn  h 
was  defirout  of  cohabiting  with  he 
the  court  in  dire^ing  for  the  time  paf 
a  fum  of  money  to  be  paid  her,  woul 
not  order  it  as  arrears,  but  400/.  i 
grofs,  and  faid  they  fhould  not  direi 
it  for  the  future.  29 

When  the  hufband,  in  order  to  evade 
fentence  in  the  eccleflaflical  court  h 
maintenance,  is  going  out  of  th 
kingdom,  this  court,  on  a  bill  filed  b 
the  wife,  will  grant  a  ne  extat  ugn 

ibu 

After  a  decree  for  a  feparatemarintenano 
if  a  hufband  offers  to  cohabit  with  h 
wife,  the  court  have  refufed  to  coi 
tiauc  it.  29 

Thcj 
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There  is  no  inftancc  of  a  decree  for  ef- 
tablilhing  a  perpetual  reparation  be- 
twixt bufband  and  wife,  and  to  com- 
pel him  to  pay  her  a  feparate  main- 
tenance, unlefs  there  is  an  adlu^il 
agicement  for  that  purpofe.  Pagt  550 

dcqueSratfon. 

Where  a  defendant,  for  want  of  patting 
in  his  anfwer,  has  ftood  o«t  the  whole 
procefd  «if  contempt  ^o  a  fequ^ftration, 
and  the  bill  vaken  pro  amftjfo^  on  a 
decree  again  (I  him  ad  comnutandum^ 
the  court  will  not  dilcharge  tne  fe- 
queilration  on  paying  the  cofts  of  the 
contempt  only,  but  will  keep  it  on 
foot  as  a  fecurity  to  the  plaintiff  for 
the  defendant's  appearing  before  the 
Matter,  to  take  thr  account.  468 

Where  a  fcqucUration  iflues  as  -a  melne 
procefs,  it  falls  with  the  death  of  the 
J>erron  ;  but  if  for  non- performance 
of  a  decree,  tne  death  of  the  party 
does  not  determine  it.  994. 

If  there  be  a  f  queilration  nifi  for  want 
of  an  anfwcr  againit  a  member  of  par- 
liament, anu  tie  puts  in  an  anfwer 
before  the  order  is  made  abfolute, 
and  exceptions  are  taken  to  the  anfwer, 
the  court  will  enlarge  the  time  for 
ihewing  cauie,  till  it  appears  whether 
the  anlwer  is  iufficient.  .  740 

jfkettletnent  before  Carriage.  See 
iS)cttlemcnt  a  ter  ^atr^ose,  Ape- 
ciftc  {derfoimance^  ^urcM^,  ]do^- 

Previous  to  the  marriage  of  G.  ^.  the 
father  of  the  intf nded  wife  covenants 
to  pay  1000/.  to  the  hufband  on  (he 
marriage,  and  th.it  his  executors,  ^c^ 
(houiii  pay  likewiie  to  (he  hufband, 
his  executors,  -^c.  fix  months  after  the 
father's  death,  500/.  as  the  remain, 
dcr  of  the  wife's  portion  ;  and  by  the  | 
fame  deed,  the  hufband  contraded  he  \ 
would  give  fecurity  by  fpeciaity,  that 
in  cafe  his  wife  furvived  him,  his 
heirs,  executors,  ^c,  ihould,  within 
fix  months  after  his  death,  pay  her 
jooo/.  He  gave  a  bond  three  days 
af  er  the  marriage  ;  be.omes  a  bank- 
rupt ;  but  beiore  tlie  bankruptcy,  and 


after  the  father- In  law's  death,  the 
hulband  be*ng  indebted  to  the  plain- 
tiff,  afligns  the  tool,  to  him,  as  a 
fecurity  tor  the  debt.  '  The  bill  it 
brought  by  the  afTignee  of  the  500/. 
againlt  tne  executrix  of  the  wite'&  fa- 
ther, and  *he  bankrupt  and  his  wife» 
and  the  affignees  under  the  commif- 
fion,  for  ^his  fum.  **  Lord  Chan- 
cellor diredled  the  executrix  of  the 
wife's  father  to  account  for  the  500/. 
to  the  plaintiff,  as  it  never  was  the 
money  of  the  wifr,  but  a  debt  due  to 
the  hulband  himfeif."  Page  403 

Where  the  wife  hi  a  demand  in  her 
own  right,  ana  the  huib.'tnd  applies 
in  her  right,  if  there  is  no  agreement 
pievious  to  the  marriage  on  her  be- 
half, the  court  will  take  care  of  her 
intereil.  40$ 

If  the  hufband  had  not  been  a  bankrupt, 
and  had  brought  a  bill  for  the  per- 
formance of  the  father's  covenants  un- 
der the  articles,  the  court  could  not 
have  compelled  him  to  do  more  than 
give  the  bond,  and  the  wife  mud  have 
taken  her  chance  as  to  the  (hare  of  her 
hufband's  perfonal  ellate,  and  his  af- 
fignee  (hall  not  be  in  a  worfe  condi- 
tion than  hirofelf.  ibid. 

An  infant  is  bound  by  a  fettlement  made 
on  her  marriage,  where  it  was  made 
with  the  approbation  of  parents  and 
guardians.  607 

S^cttiement  after  fl^trfage.  See 
j&)ettlemctit  before  JkOp^rviasc  3r- 
t(cle0. 

A  father  contraAing  for  an  infant  child^ 
(hall  bind  the  child,  efpecially  if  the 
child  claim  any  thing  under  the  fet- 
tlement, but  then  it  muft  be  hrfore 
marriage,  and  in  confideration  of  the 
marriage  ;  if  after  marriage,  other- 
wiftf ;  and  being  the  next  day  after^ 
does  not  differ  the  cafe;  for  whether 
two  days,  or  fix,  or  ia.  years»  it  is 
the  fame  thing.  ^^ 

i&olfctto;.    See  9tto;ne^«  9ffi^Mt» 

The  court  made  an  order  10  xticr  to  a 
Mafter  the  affidavit  of  the  plaintiff's 
own  folicitor  for  impenineowe.      391 

Wucre 
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Wliere  a  felicitor  has  been  negligent  in 
managing  a  client's  builnels,  this 
conrt  can  grant  an  attachment  again  ft 
Iiim;  and  courts  of  Jaw  exercifc  the 
ifame  fummary  jurifditlion  over  attor- 
nies.  Pai^e  5 68 

A  folicitor  who  i?  in  dlfburfe  for  his  cli- 
ent, has  bright  to  be  paid  out  of  a 
duty  decreed  to  an  aJminidrator  ;  and 
lias  a  lien  upon  it  before  the  bond- 
creditors  of  the  deceafed  ;  nor  can  the 
•dminiftrator  controvert  this  rule  by 
infilling  on  applying  the  aflets  in  a 
courfe  of  ^dmii.iitracion.  720 

A,  had  an  interefl  in  new  South -fia  an- 
nuities during  his  life,  and  dies  before 
the  Chrifimas  half-year  becomes  due  ; 
the  purcbafer  of  ^.'s  intereft  in  his 
life-time  in  thefe  annuities  is  not  in- 
titled  to  the  Chrifimas  dividend.      260 

Had  it  continued  a  mortgage,  the  pur- 
chafer  would  have  been  intitled  to  his 
demand,  for  there  intereil  accrues 
every  day  for  forbearance  of  the  pVin- 
ctpai.  261 

Scuib'fea  annuities  are  by  a£t  of  parlia- 
jnent  confldered  merely  as  fuCh,  and 
are  exactly  in  the  cale  of  a  common 
one,  payable  half  yearly,  where  the 
annuitant  dies  before  the  half  year  is 
compleatcd*  ibiJ, 

dpcciat  ^eal^tns.    See  ^lea. 
^pccfBc    JDetiTc    o?    iLcgact-     Sec 

ftpcciCc  ^ftfo?mance,'  See  35grce- 
inent,  iDbcti  to  be  pctfc^mcD  in 
Specie,  an!jtx)I;cn  net,  under  Agree- 
ment^ ^atci  Cbil)cncc* 

.  By  articles  between  S\r,R,  F,  and  his 
fon,  previous  to  the  marriage  of  the 
latiei",  an  ellate  of  820  /.  ftr  nmi. 
wa«  limited  to  the  fon  for  life,  and 
after  the  determination  of  that  cllatc, 
to  raife  a  jointure  of  400  /.  a  )  cji 
rent-charge  for  the  wife,  to  trollees 
fo  preferve  contingent  remainders  to 
the  fons  in  tail  male^  aod  afterwards 


to  (bna  by  another  marriage ;  then  tW, 
articles  take  up  the  confideration  of 
another  part  6f  the  efiate^  and  limit  the 
ufe$  there  to  the  fame  perfons  at  in 
the  firA  mentioned  lands,  withacEa/ge 
by  wayof additional  portion  of  4C00/. 
to  the  daughters  of  S^r  /?.  F.  the  fa- 
ther ;  and  after  feveral  limitations,  to 
the  plaintiff  Lady  Gerutg,  one  of  the 
daughters  of  5vir  R,  F.  and  her  heirs 
male,  then  to  his  other  daughters  in 
tail ;  then  to  Mr.  F.  of  G.  then  to 
the  right  heirs  of  Sir  R,  F.     Page  186 

The  father  died  in  1736  :  the  fon  far- 
vived,  who  dire^ed  a  draft  for  carry- 
ing the  articles  into  execotion,  bot 
died  before  it  was  ^iftied  ;  the  legal 
eilate  defcended  on  the  four  £ilers  in 
fee,  as  heirs  both  of  father  and  bro- 
ther. A  bill  brought  by  Lady  Gcring  to 
carry  the  articles  into  execution,  and 
to  have  the  intail  of  the  edate  limited 
to  her  fettled  accordingly.  The  arti- 
cles made  previous  to  the  marriage  of 
Mr.  Fagg  decreed  to  be  carried  into 
execution  for  the  benefit  of  the  plain- 
tiff, his  eldeft  filler.  iM. 

The  fpcci6c  execution  of  the  articles 
being  the  moft  adequate  juftice  in  ge- 
neral, the  court  will  not  leave  it  to  an 
adion  at  law.  t^j 

Though  it  is  difcretionary  in  the  court 
whether  they  will  decree  a  fpecific 
execution,  yet  it  is  fo  on  certain 
grounds,  and  not  arbitrary,  but  go- 
verned by  the  rules  of  equity.         iSiJ* 

In  a  quellion  between  relations  in  the 
fame  degree,  the  rule  that  governs  the 
court  in  thefe  cafes  is.  Whether  it 
would  be  attended  with  hardOiip  or 
riot  ?  Or  whether  a  fnperior  cr  in* 
ferior  equity  arifes  on  the  part  of  the 
perfon  who  comes  for  a  fpecific  per- 
formance ?  1 8S  fee  ff.  I 

A  fpecific  performance  of  marriage-arti- 
ticles  has  been  decreed  In  this  court 
even  as  to  collaterals.  tS^ 

The  court  will  not  decree  a  partial  per- 
formance of  articles  ;  but  where  (bme 
parts  appear  unreafonable  they  always 
difmifs  the  bill.  19^ 

In  cafes  of  fraud  or  midake,  the  coart 
goes  upnn  another  ground,  and  re- 
lieve   airainlt    the    fettlement   iifelf. 


^ 
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he  dlfcretioa  of  this  court,  whe- 
thcy  will  dccrc<e  a  fpccific  per- 
nee,  or  leave  the  plaintiff  lo  his 
ly  ac  law.  Fa^e  389 

lal  Court*    $ee  Court  of  IBe- 
S^poiiatiotiy  9Dinlni(tt:atton, 
t  of  Hin^'B  ^cncb.  dSuatHtan, 
t  of  S>eiesate0. 

I  feme  coVert  has  a  power  to  dif- 
of  hereftateby  will,  the  writ- 
ie  leaves,  ought  firft  to  be  pro- 
led  as  a  will  in  thefpiritual  court, 
f  no  executor  is  appointed,  they 
;rant  adminiftration  to  the  huf- 
with  tlie  will  annexed.  160 

y  of  800  /.  devifed  to  E,  B.  pa^- 
at  21  or  marriage  charged  on 
;ed  fund,  partly  real,  and.  partly 
lal  cftatc ;  ilie  died  before  -21, 
inmarried.  As  affets  were  ad- 
i,  this  court  will  not  grant  an 
aion  to  (lay.  the  proceedings  in 
cclefiaftical  court,  for  the  reco- 
of  the  legacy,  as  they  have  a 
r  jurifdidlion  for  legacies  charged 
flonalcftate.  207 

nal  legacies,  equity  has  always 
/cd  the  rules  of  the  ecclefiailical 
,  to 'whom  the  jurifdidion  pro- 
belongs.  333 
.  in  a  perfonal  legacy,  where  the 
I  dellroyed  or  concealed,  the.  rule 
cite  the  executor  into  the  eccle- 
al  court,  yet  the  legatee  may 
rly  come  here  on  the  head  of 
ioM  ^Vi^  fupprejpon,  360 
s  no  oucafion  to  prove  a  will  in 
iritual  court,  to  intitle  a  legatee 
:over  his  legacy  out  of  -the  real 

361 
1  the  eccleHadical  court  are  bound 
t  of  parliament,  to  grant  the  ad- 
tration  ta  the  next  of  kin  of  the 

yet  ^hat  does  not  bind  the  right 
is  court ;  for  the  huiband  fur- 
5  the  wife,  her  whole  eftate  veiK 

him  ai  the  time  of  her  death, 
he  whole  property   belonged   to 

J  wife  furvsved  the  huiband,  luch 
jnly  of  her  faiher»s  perfonal  ef- 
as  had  continued  cJjoffs  m  aSHou, 
i  hivcfurvi.cu  to  hcri  ilfid, 

JL.  111. 


la  the  ccclefiaftica!  court,  a  teftator  was 
determined  to  be  compos  ot«»/w,  and 
that  fentence  affirmed  before  the  dele- 
gates; afterwards,  on  a  trial  at  law  m 
relation  to  the  real  eftate,  he  was 
found  noncompcs;  an  application  waa 
made  to  the  Houfe  of  Lords  to  reverie 
the  fentence,  but  the  petition  waa 
difmiffed,  bccaufe  that  fentence  waa 
decifive,  and  no  appeal  lies  from  it. 

Paj^e  546 

A  fuit  in  the  ccclefiaflical  court  for  fub- 
llraaion  of  tithes,  the  defendant  there 
brings  a  bill  here  to  eftablifli  a  tnot^us, 
and,  on  the  bare  fuggeftion  of  a  w(7- 
(lus,  moves  for  an  injundion  to  ftay 
the  proceedings  in  the  ecclefiaftical 
court.  The  injunftidn  denied,  as  it 
would  be  a  precedent  for  tripping  up 
the  heels  of  two  courts,  the  ecclefi- 
aftical and  the  court  of  common  law. 

628 

Where  a  fuit  is  inftitutcd  in  the  fpiritual 
court  for  an  infant's  legacy  by  a  fa- 
ther, to  have  it  paid  into  his  hands, 
the  court  will  grant  an  injunftion, 
becaufe  it  will  not  allow  the  infant's 
-money  to  come  into  the  father's  hands. 

629 

ThepUintlfF  might  have  pleaded  Icngtli 
of  pofTcffion,  in  the  ecclefiaftical  court, 
and  if  they  refufed  to  determine  upoo 
the  fame  evidence  as  a  court  of  law 
would  have  done,  it  is  the  ufual 
ground  for  a  prohibition,  and  the  court 
of  King's  Bench  has  alone  the  cog- 
nizance of  it.  ^3^ 

The  ecclefiaftical  courts  in  the  country 
ought  not  to  take  upon  them  to  ap- 
point guardians  ex  officio^  without  a 
fuit  inllitttted  for  that  purpofe,  and 
by  this  means  break  in  upon  the  ju- 
rifdifiion  of  this  court,  with  regard  to 
the  guardianlhip  of  infants.  Lord 
HtirJwuicke  recommended  it  to  the  at- 
torney general,  to  confider  whether  a 
quo  ztuirranto  might  not  iflue  to  the 
eccleliaftical  court,  upon  fuch  an  extra- 
judicial appointment  of  guardians  to 
infants.  631 

The  ecclefiaftical  court  will  decree  pay- 
ment of  a  legacy  immediately,  wheio 
it  is  devifed  to  J,  to  be  paid  at  21, 
and  intcrcll  is  given,  otherwifeif  w/'/A- 
out  gi'oi/i^  intercji^  for  there  it  will  not 
accrue  till  the  lime  comcs^  at  wbi<;h 
3?  th9 
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the  legatee  would  have  been   21,  if 
living.  Pitge  646 

£>poliatCon. 

The  plaintiff  by  his  bill  fuggcftkd,  that 
his  wife's  father  had  left  a  legacy  of 
1500/.    to   the   plaintiff's   wife,    and 
that  the  defendant  had  deftroyed   or 
concealed    the  will,   and    prayed   he 
might  be  decreed  to  pay  the   1500/. 
and  intereft;     Three  anfwers  put  in, 
the  £rll  admitted  the  will,  the  defend- 
ant denies  in  the  third  he  ever  had 
any  fuch  will,  but  if  there  was  any 
fuch,  he  cannot  fay  his  father  at  the 
time  of  making  fuch  will  was  of  fonnd 
mind  ;  and  infills  the  plaintiif  ou^^ht 
firA  to  have  cited  the  defendant  into 
the  ecclefiaflical  court,  where  he  might 
have   equally  the  benefit   of  the  dif- 
covcry.     The  fpoliation  in   this  cafe 
bein^^Jearly  proved,  is  fufficicnt  to 
iiiiiiie  ihe  plaintiff  to  come  here  in 
the  firft  inilance  for  a  decree,  uiihout 
putting    him  to  the  trouble  and  cx- 
pencL*  of  citing  the  defendant  inti)  the 
i'piiitual  court.  559 

The  plaiutitr*  in  the  fpirl?ual  court  mull 
have  pioved  it    a  wil!  in  \vriting,  and 
the  vciy  xsords,  and   aito   the  whole  1 
wili,  tIiC!Ugh  the  remaimlcr  does  not  at  j 
all  rfq.ird  hib  ief»acY,  and  which  courts  I 
of  "law  do  no:  put  a  pji  lun  upon  doing.  , 

.   "     .  .  5^'   ' 

Not  ncco/Fary  in  this  cafe  to  dlic^  a  trial  ! 

lit  lav*.',   as  10  the  icihitcr's  ianity;   for  ' 

liic  plain ilfl'is  clearly  iii:itled  to  an  im-  ' 

mediate  decree  for  ibe  pa)  rr.tnt  ot  his  ; 

l**^acy,  ib>ugh  the  probate  oi  the  v.  ill  \ 

ba5  noi  been  granted. 


thereof  for  her  life,  and  after  herd 
the  capital  fhall  be  inhented  by 
chiidrco  of  7.  P.  his  brother;  and 
his  teftament  nmy  be  well  executed 
appoints  L.  C.  of  Londn^  aerchaiit 
executor,  giving  him  10  thatqoalii 
full  power  as  can  be  given  to  a  i 
mentary  executor.  S.  P.  dying  iii 
teftator's  life-time,  hit  fanivingfi 
and  next  of  kin  brought  their  bil 
have  what  was  devifed  to  her  dilbi 
ed,  L,  C.  qua^  executor,  infiftedl 
in  titled  to  it  at  Taw  and  in  eq 
S.  P.  being  dead  in  the  teftator'i 
time,  what  is  given  to  her  is  a  h 
legacy,  and  the  executor  being  a 
tee  only,  it  mnft  be  divided  accor 
to  the  ftatute  of  difhibations, 
thirds  to  the  tefla:or*s  two  fillersj 
the  remaining  third  of  this  third 
/*.  the  only  child  of  the  uflator's 
ther.  p^^^ 

The  ftatute  of  diflributions  is  the  It^ 
ture's  making  a  will  for  a  man,  i 
makes  none  for  himfelf. 

The  iiatute  of  //.  S.  diftinguifhej  1 
clearly  between  a  wife  and  the  ncj 
kin,  than  the  Iiatute  of  diflribati 

The  qucftion  was,  whether  the  per fi 
titaie  of  a  brother  who  died  iurtJr 
fhould  go  wholly  to  his  brorh^rc-f 
divided  equally  b-:vtccn  lii.-n  ir.d 
grandfather;  Lord  Hcz-cil;.1-  wis 
opinion,  it  belonged  intiei'y  tc 
brother:  and  that  The  grand  father  i 
no  right  to  fharc  ia  the  diifrlut; 
uith  him. 


\tz\ 


Ol 


Statutes.    See  IS  Oil  iter  3!  K",  CaojDjB, 

3119  of  pa;iliUUCU». 


Statute  of  jDi{lvuuU:cu5.    Sec  ISc-- 
latictic* 


I 
I 
I 
//.  P.  \y  a  Trc)i:h  wiil,    r.F  to  the  re^  of  ; 

JH:  >:/h:J.^,  wl.cilur  in  I'laKCc  or  in  £w;-  ' 
Li-.. I  pafrw.*j>  icr  hia  cr'y  and  cniver- 
Ja!  hciiollbs,  ^.i\  ins  ililer,  for  one 
l};:id,  and  i1/  /'.  h;*  l;i:  r  i';r  ar:-.«!ncr 
t::;;j;  ar^d  i;i  to  ihc  K-:::a:i.ln^  it.rd, 
hw  vviiis  v).  P.  iLuii  tr.jo;    iLe  iiut'«til 


Twice   d;termiBcd,    Urit    in    P^l 
Irrf^ipokv,   and    iir'-erwarcs   in  iV->r: 
\^:iu^  RicLvas',   «na    fucccCie  utrt 
niinuiior.i  make  the  L;v.  -; 

It  ucLilu  be  a  \ery  great  i.nconvericnie 
carry  the  poriions  of  children  to 
gr..nvl./atheri  for  i-  vn  juld  be  canirii 
to  .he-  very  nature  of  provil:on5  amc::: 
ch;:.:rrn;  a.->  every  cniid  m.^v  piO]-r 
be  Liu  10  hwve  f.iS  acc?\/ct:J:,        'I 


Stcuutc  of  :ffrauT5s  ant)  p:r:uric« 
S^c  Sgrccmcnt,  CClill,  }>c.icl  C'C: 
Uejicc  i^tatutCD  of  a;)y:tauir.,  jUta: 

There  rru.1  be  a  ui'I  dciv  rr^zi:::!: 
t/eatci.ch.fi;jL:e  ae;  id  iii: .  c 
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IvUI  not  ftt  op'  a  tl-jaft  for  a  charity 
withoot  a  declar^cion  in  writing  \  for 
io  this  cafe  Lord  Hardwicke  held«  that 
charitable  ufes  are  within  both  the 
claufes  of  the  ftatote  of  frauds  and 
perjories;  as  well  within  theclaafe  of 
devifes,  as  the  claufe  relating  to  the  de- 
claration of  trafts;  and  notwitbftandiDg 
there  were  circamftanccs  which  ihewed 
the  inclination  of  the  teftator  here,  that 
Ibme  pare  of  his  eftate  (hould  go  to 
charitable  ufes ;  yet  h^  did  not  think 
the  evidence  arifing  from  thence  cer- 
tain enough  to  decree  this  to  be  a  trult 
lor  charity;  and  that  admitting  parol 
evidence  to  prove  it»  woald  be  breaks 
ing  in  upon  the  ftatute.         Page  141 

The  difabling  (latutes  again^  papifts, 
noft  be  conftrued  by  what  is  laid  down 
in  precedent  afU ;  fo  in  like  manner 
the  ftatute  of  frauds,  though  it  does 
J90t  govern  the  particular  provifions  of 
the  ftatute  of  mortmain  ;  yet  it  governs 
the  conftru6lion  of  that  a£t  as  icing  a 
fnbfequent  one.  150 

The  fame  folcmnitie*  required  by  the  fta- 
tute of  frauds,  to  difpofe  of  a  truft  or 
equitable  intereft  in  freehold  lands,  as 
of  a  legal  eftate  in  fuch  lands ;  nor  can 
a  teftator  revoke  a  truft,  any  more -than 
he  can  devife  it,  ivithout  thefe  ibiem- 
cities.  1 5 1 

fbt^tf^tt  Of  JtntoUuieilt. 

Vnder  the  ftatute  of  inrollment  of  deeds, 
if  a  fubfequent  bargainee  has  notice  of 
a  prior  purchafe^  he  is  equally  aifedted 
with  that  noiice,  as  if  the  prior  pur- 
cka(e  had  been  a  conveyance  by  feoff- 
ment  and  livery,  ^r.  652 

itbeatttte  ^  Htmltations*  See  IBe- 
Hcmptton  ann  ^Fo^cUCuve,   under 

A  pTea  of  the  ftatute  of  limitations  mud 
iay  the  canfe  ef'  aftivn  hath  tiot  accrued 
Roithfn  thefixy^ars  \  that  ibe  defendant 
hath  not  promiied  to  pay  iwiihin  fix 
years j  is  bdd.  71 

An  executor  of  a  honr?-ftcward-  to  Lord 
Bradfoul^  after  an  acquicfcence  of  17 
year:>,  lets  up  a  demand  for  a  large  fum 


d^e  for  bufinels  done  by  his  tefiator^  t6 
which  thereprefentativeof  Lord  Brad' 
yor</ in/ifted  on  the  Aatute  of  limita- 
tions. "  Satis  fadllon  to  be  prefumed 
fxom  the  length  of  time  ;  for  it  is  not 
to  be  imagined  if  any  thing  was  reali/ 
due  to  the  plaintiff,  that  he  would 
have  been  quiet  under  it."  Page  105 
To  take  a  debt  out  of  the  ftatute  of  limi- 
tations, there  muft  be  /i  dived  admiffiort 
•fit ;  and  in  fcveral  cafes  it  has  beta 
held,  there  muft  be  an  exprefs  pro- 
mifetopay.  107 

A  truft  for  payment  of  debts,  has  beea 
held  to  revive  fuch  as  have  been  barred 
by  the  fiatuteof  limitations,  but  though 
now  eftablifhed  ia  equity,  judges  have 
always  murmured  at  it.  ibid. 

W(here  real  eftate  has  been  affefted  b/ 
fuch  ftale  debts,  it  is  in  a  plain- cafe, 
and  not  where  it  depends  oh  an  ac- 
count to  be  taken.  ibid. 
The    rule  in  relation   to  redemptions 
eftabliOied  here  by  .way  of  analogy  to 
the  ftatute  of  limitations,  that  after  20 
years  poireffion,  a  mortgagee  ihould 
not  be  difturbed  is  a  s^r-f  right  and 
proper  one.  313 
A  redemption  was  decreed  in   this  cafe, 
as  the  bill  was  brought  affer  a  pofTeflion 
of  15  years  only,  and  therefore  is  noc 
within  the  bar.                               314. 
A  perfon  •  who  has  taken  a  conveyance 
from  a  truftee,  cannot  fhelter  himfelf 
under  a  plea  of  the  ftatute  of  limita- 
tions*                                              459 
WefiminRer  thefccond  was  intended  to  ic- 
cure  the. peace  of  the  church  ;  and  be- 
iog  confidered  as  a  ftatute  of  limita- 
tion, is  a  bar  of  an  equitable  as  well  as 
a  legal  right ;  and  therefore  the  de- 
fendant's   plea  of  a  plenarty  of  ^x 
months    and    up^wards   was  allowed. 

ibid. 

When  fraud  is  charged,  the  defendant 

cannot  plead  the  ftatute  of  limitations 

to  the  diicovery  of  his  title,  but.inuit 

anfwcr  ^>  the  Uaud.  .5^  i 
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tbUKVLtz  of  j^o^t'^ain.  Sec  ifctatute 
of  iFraut)o  anti  ?9crfutic6,  i2)arol 
CbC^ence,  C^dt^>  aM  Cbarttable 

mfw. 

The  llaiute  of  mortmain  has  not  abro 
gated  the  ftatuie  of  frauds,  which  be- 
ing made  for  the  public  good,  ought 
nor  mam  imponoefuturn,  ^^i^  *5® 

J,  M.  by  will,  dated  February  8,  1734, 
gives  particular  lands,  and  his  perfonal 
edate  to  be  hi  J  out  in  lamls  to  chantabie 
vfesy  and  declares  by  codicil,  July  12, 
1736^  if  by  the  mortmain  adls  the 
cilates  cannot  pafs  to  thofe  ufes,  he 
gives  them  to  Af.  B,  and  his  heirs.  By 
afecond  codicil  of  the  i7thof -W^rr/^, 
1736  7.  reciting  he  had  beenadvifed, 
the  devife  of  the  lands  was  void,  he 
gives  his  perfonal  to  the  fame  cha- 
ritable ufes,  and  his  real  edate  to  the  de- 
fcndantilf.^.  The  mortmain aflpalTcd 
in  1736,  and  the  teftator  died  the  8th 
of  February  1 737.  •*  On  *  cafe  Hated 
for  the  opinion  of  the  court  of  King's 
Bencl;,  the  judges  certified  it  was  their 
opinion  thofc  ellares  were  well  dcvifed 
by  the  fecond  codicil  to  M,  B**  551 
fT,  B.  by  will,  the  third  of  Miy,  17+5, 
gave  500/.  to  T.  If^.  and  JB.  on 
trull  to  lay  out  200/.  in  buildinc^  a 
fchool-houfe,  l^c.  and  the  rcmaini'ig 
500/.  to  be  laid  out  in  land,  ir  fcr;^ 
Tcal/rcuritv  to  be  a  maintenance  for  i!ie 
mafter  ;  the  executrix  rcfufin;^  to  pay 
the  500  i.  an  informaiion  was  brou^Mt 
in  the  name  of  the  attorney  gen wtJ,  to 
have  th-  trulh  of  the  will  i'l  rcTpeci  to 
this  ch^riry  carried  into  execution. 
Lord  J-I.irJivicke  faid,  whai  the  cellat^T 
has  diiccled  to  be  done,  with  regard 
to  the  300/.  is  contrary  to  tli?;  IlatutJ 
of  mortmain.  9  Geo,  2.  and  void  ;  liut 
thc-«oo/.  may  be  laid  out  in  huildic.; 
n  fchool  houfe  on  any  UnJs  in  riir  vil- 
la^^  of  A.  though  not  in  the  purcliafe 
of  I.inds.  80O 

The  intent  of  the  afl  is  not  to  reftraia 
charity,  but  to  prevent  the  hc-iis  bei^g 
diliiihcrited  by  furprize.  Soii 

The  adl  re.^rnjs  the  giving  perfonal 
e/late  fy  b:  Jd  J  out  in  land,  as  much  as 
the  devlie  of  land  i.lclf.  Hid. 

The  meaning  of  words  mull  be  taken  in 
the  ikme  I'eufe  a^  before  the  adt,    and 


new  ideas  not  fofiered  to  be  annt 
to  them^  in  order  to  evade  the  &at 

dtatttte.    See  il^ciititief. 

i^tocb0.    See  3Bei«9tlon,  Smi| 
of  a  Vgocif^  i^atista&ioa. 

A.  by  his  will,  bequeaths  to  kii 
daoghters  Aetn  and  Elimabetb  2 
3/.  oei,  captul  ftock  in  the  i 
Em/I  IfuiiM  COM  pan  y,  ro  be  ci 
divided  between  them :  after  m 
his  will,  he  fold  702/.  3/.  c 
bank-Aock.  **Tne  conre  htu 
the  teftator  having  the  ftock 
time  he  made  hit  will,  he  me 
give  that  very  individual  ftock«a 
fale  of  part  afterwards  was  an  a 
tion  />ro  t^ntoJ** 

Laying  out  the  money  in  Sonth^jti 
is  not  a  good  fecurity,  according 
terms  of  the  trail,  as  it  is  fubj 
loiTes ;  for  the  diredors  may  trad( 
the  whole  ilcck,  whildthey  keep 
in  the  terms  of  their  charter. 

South  ffa  annuities  and  bank  aan 
are  only  and  properly  good  fecu 
for  it  16  no',  in  the  power  of  the  dij 
to  bring  any  lois  upon  them. 

S^ubiiocna.    Se«*  0;occ(f. 

Thop^):  contemptuous  words  weref] 
of  a  Juifirua,  and  the  perfoo 
iro  ii  icvcreiy  beaten,  yet  as 
i.?ct^  wtrc  proved  by  iheoathof 
^!e  perfon  only,  the  court  would  i 
[he  fir  A  inilance  order  him  to 
committed ;  but  made  a  rnle 
him  to  fhew  caufe  why  he  fhoal 
(land  committed. 

Mr.  E.ivards  the  regifler  on  being] 
faid,  he  took  it  to  be  the  rule  < 
court,  that  on  a  motion  for  a  coj 
ment,  the  oath  of  two  pcrfons  w 
ccilary  to  prove  contemptuous  « 
upon  fcrving  the  procef&  of  ihec 
but  one  was  fufficient  to  proves 
tery  on  the  perfon  by  whom  i 
ferved.  Lord  HardivUki  doubt 
this  difference* 


J 
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The  obtaining  Afupplicavit  does  nor  juf- 
tify  a  wife's  clopenDcnt  from  her  huf- 
band  ;  for  k  w  a  fecursty  taken  for  her 
on  fuppofiuoQ  th^i  they  are  to  live  to- 
gether, Pa^e  550 


ji^urretitier.    See  jF4t|rer  attn  jbon. 

The  fnrrender  of  copyhold  ellates  mud 
have  the  fame  conftruAion  with  feoff*- 
ments  at  law^  and  other  con veyanves 
and  not  as  a  will ;  ;inii  if  the  limica- 
tions  of  a  copy  hold  are  i'o  framed  as  by 
the  rules  of  law  they  are  void,  they 
muft  take  their  fate,  and  no  intention 
can  make  them  good.  1 1 

A  Steward's  indoriing  on  a  furrender  of 
s  copyhold  the  ufes  of  it,  is  fuihcient 
without  fpecifying  them  in  the  court- 
rolls.  74 

The  court  will  fupply  a  fnrrender  of  a 
copyhold,  where  tnere  is  a  charge  upon 
it  for  the  payment  of  debts.  77 

One  qaeilion  was,  whether  the  want  of  a 
furrender  of  a  copyhold  eliate,  fhall  be 
fupplied  in  favour  of  a  wife  or  child  ; 
the  court  was  doubtful  whether  it  could 
againll  an  heir  dilinheriied  of  the  real 
eliate.  S,  R.  diredh  his  executors  to 
place  out  at  intereft  icoo/.  in  their 
own  names,  and  that  the  intcrell  (hould 
be  applied  for  //j<r  mauitenattce,  ^c.  of 
his  grandfon,  and  that  ttiey  might  pay 
*all  or  any  part  of  1000/.  and  intcreft 
in  binding  him  apprentice,  and  fomuch 
as  ihould  not  have  been  fo  applied,  he 
direded  (hould  be  transferred  to  his 
grandfon  ^t  2 1 .  1  b  i 

The  teftator  himfelf  put  his  grandfon  ap- 
prentice to  an  haberdafher,  and  paid 
1 26 1,  with  him  to  his  mailer;  and  a 
year  afterwards  made  a  codicil  to  his 
will,  by  which  he  gave  him  a  legacy  of 
1000/.  The  queition,  was  whether 
the  1 26  /  for  apprenticing  him  was  an 
ademption  pro  tUfjtoT  '•The  court 
was  of  opinion,  as  the  1000/.  was  not 
given  for  this  uie  alone,  but  for  other 
purpofes,  and  the  codicil  being  made 
after  this  fum  had  been  fo  laid  out,  it 
was  a  confirmation  of  the  legacy,  and 
amounked  to  a  republication  of  the 


willy  and  decreed  the  whole.  1 000 /.  to 
the  grandfon."  Pagt  1 8 1 

As  furrendersof  copyhold  eflates  sire  often 
made  by  the  furrenderee/«/'jf/r^w//,  and 
when  he  is  inops  confiUi,  they  are  to  be 

r  confidered  as  wills,  and  conilrued  fa- 
vourably. 734 

j^ttrtCbo^    See  3ofntenant0. 

A,  gives  1000/.  amongft  four  perfons  at 
tenants  in  common,  and  dire<fis,if  one 
of  them  die  before  21,  or  maniage,  ic 
fhall  faivive  to  the  other  ;  if  one  dies 
his  (hare  willfurvive  to  the  other  three ; 
but  if  a  fecond  dies,  nothing  will  fur- 
vive  but  his  orh^inal  Jh<tre,  for  the 
accruing  (hare  was  as  a  new  legacy. 

80 

A  will  maybefo  made,  that  what  is  ori- 
ginally given,  and  what  agcrues  by 
other  deaths,  (hall  go  to  (he  furvivors. 

81 

The  intention  of  teftators  in  thefe  cafes  is 
to  prevent  any  thing  going  to  Gran- 
gers, fo  that  former  determinations 
are  contrary  to  their  intention,  (nc;u);n 
condilent  with  the  rules  of  law.     UiJ. 


Cenants  in  Common.  See  3Eoin- 
teiuute^  ^urbfbo^^  <lDabciUaili. 

A    H,  devifes   all   his  manors  to  hit 
four  children,  If^,  C.  A,  and  T,  their 
heirs  and  alfigns,  equally  to  be  divided 
between  them,  (hare  and  (hare  alike, 
a^  tenants  in  common  and  not  as  joint- 
tenants   itiith     hem  jit    of  J'urvivorjhip* 
'*  Lord  Hai'd^tcke  was  of  opinion,  the 
teilator  mennt,  if  any  of  his  four  chiU 
dren  died  before  21,  it  ihould  go  to  the 
j        furvivors,  having  ufed  the  fame  words 
I        in  the  precedent  claufe  relating  to  his 
I        pcrfonal  eliate,  and  given  the  benefit 
of  furvivorlhip   there,   if  either  die^ 
before  21.  524 

The  words  equaHy  io  be  divided  import  a 
tenancy  in  common  in  a  will,  if  there 
are  no  more  words.  ^25 

The  word  equally  only,   will  make  a  te- 
nancy in  common  in  a  will.  7^)3 
5F1                  Th« 
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The  arguments  of  Mr.  Juftice  Gould  and 
Tourton,  in  the  cafe  of  Fijherzxid  ^"ig^t 
are  more  agreeable  to  thereafon  of  the 
thinj^,  and  Lord  Chief  Juftice  Holt^s 
more  fubile.  Page  7*34 

If  two  perfons  advance  money  upon  a 
mortgage,  though  the  conveyance  be 
in.>de  to  ihem  jointly,  it  ihall  be  a  te- 
nancy in  cooimoo.  ibid, 

Ccnatit  br  t^  Ctirteff ♦ 

Where  a  hufband  is  but  tenant  by  the 
curtefy,  and  has  only  an  intcreft  for 
life  in  the  wife's  elU{e,  he  cannot  af- 
fect that  edate  without  fter  joining. 

436 

I^ands  on  which  there  were  leafes  for 
"yearii  exilling,  and  a  rent  incurred,  de- 
fcended  on  a  wife,  as  tenant  in  tail  ge- 
neral, who  fur\*ived  three  months 
after  the  rent  day  incurred,  though 
(he  made  no  entry,  nor  received  any 
rent  during  her  life,  yet  this  was 
fuch  a  poifcllton  in  the  wife  as  made  the 
hufband  tenant  by  the  curtcfy.       469 

The  hu{band  would  have  been  tenant  by 
the  curtefy  if  the  wife  had  died  before 
the  rent  day  came.  ^^  i 

The  icnts  under  //^'s  will  being  to  be 
applied  to  the  fcpnraie  ufe  of  the  wife, 
and  the  truilees  who  had  the  fee  in  all 
the  real  ellatc  beiiig  to  permi:  her  to 
difpofeof  it,  the  whole  legal  eftaie  of 
the  inheritance  was  in  them,  and  there- 
fore neither  in  law  c;r  equity  was  the 
hulband  tenant  by  the  curtefy.       716 

Ccrm  fo^  Shears.     See  a^Catc  fo? 
I?car6. 


marries  a  daughter  wiihoat 


If  a  fa:her 

reijuiring  a  lettlcmcnt,  ihough  it  may 
appear  a  hnrdlliip,  yet  the  court  can 
give  n.j  relief;  for  it  is  eibibliihed 
11. nv,  iba:  a  luilb.ind  niiy  tiirpofe  of  a 
%vi!e*s  term,  cr  ihf  frn!t  of  h^r  renn, 
and  prevent  any  thing  lurviving  to  the 
wiic  430 

timber.    Sec  CItaJc,  ^Trccc. 

The  rpafon  why  the  common  law  gave  fo 
large  a  power  to  a  tenant  for  ii/c,  ivit-j- 
iht   i:i*iiu-!:;nint  cf  '^vJU'.  was  for  the 


intereftof  thepublic,  as  timber  mi 
thereby  circulate  for  ihippine,  \ 
other  u(^s.  p^t^f  j 

The  firft  owner  of  the  inheritao^  i 
have  limber  blown  dowki;  for  then 
moft  become  the  property  of  k 


body. 


Cttlicir.  See 
io)|ittttuai 
IRcdi. 


Court, 


dNDpofitl 


To  inritle  himfelf  to  tithes,  a  reaor  1 

nothing  to  do  but  to  pro? e  himfelf 

as  to  a  vicar,  otherwife,  for  he  n 

(hew  an  adlual  endowment.  ^ 

Setting  up  a  modus  docs  not  preclode 

defendants  from  objeaiog  to  thepla 

tiff's  title  to  tithes.  a 

A  certificate-  of  the  original  agreem 

between  the  rcftor  and  the  vicar  in 

Jation  to  tithes,  mull  appear  to  co 

out  of  the  Charter  ttoufe  of  the  / 

boc,  and  not  out   of  his  hands  oo 

or  ii  cannot  be  read.  r 

A  vicar  may  not  only  be  endowed  of  1 

tithes  of  a  pariih,    bat  of  a  penfi 

like  wife.  y^ 

Where  an  impropriator's  right  doe:  c 

come  in  queftion,  be  need  not  be  m^ 

a  party  to  a  bill  for  fubtra^ion  of  lith 

ihl 

A  grant  from  Q^een  Mary  of  dfcimas  hi 

dorum  tsf  fceni  ^   omnes  aUas  ilctima 

thefe  general  words  are  not  fuificici 

to  bar  the  re«5lor  of  his  common  rigli 

of  tithes,  unlcfs  exprcfsly  ftated  uhj 

^l^as  the  right  of  the  crown.  55 

The  Ho  ufe  of  Lords  rcverfed  a  decree  0 

the  Exchequer,  for  being  too  bally  ii 

rejectit.g  a  modus  as  too  rank,    it  \x\^ 

too  much  for  that  court  to  determine i 

to  be  no  modus^  where  the  evidence  w2i 

not  conclufivc  againfl  it,  but  prcfuznp- 

tive  only.  ,,. 

An    ant'cnc  compofition    is   fy noni.T.ou 

with   a    fKodui,     unleis    fomethin^j  ht 

(hewn  that  breaks  in  upon  its  /w^-v /rf. 

Hill  ft/;.  j^.j^ 

A  i^ul  ccmtyQticn  is  where  an  agrcer.ent 

i.v  made   wjth  a  parlon  or  iic«r,  **ith 

the  perron  and  ordinary's  confent.  that 

fuch  lands  fliill  be  dikharged  from  the 

payui'.nt  of  tithes  \xijftdt,  on  account 

cf 
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of  a  recoaipenfe  made  to  the  parfon  or 
vicar  out  of  other  lands.       Pagi  536 

Where  there  is  no  objcdHon  in  point  of 
Jaw  to  moJuJesy  nor  tithes  in  kind  ever 
received  within  the  meoiory  of  man, 
the  court  will  not  decree  an  account 
of  tithes.  i^Jd- 

In  May  1743  a  bill  was  brought  againft 
the  defendants  for  tithes :  the  28th  of 
jlpril  1746  the  caufe  was  heard  at  the 
Rolls,  and  an  account  decreed,  and  the 
defendants  dircded  to  pay  what  fliould 
jefpedively  be  found  due. — To  a  fe- 
cond  bill  for  the  fame  matter,  the  de- 
fendant pleads  the  firil,  and  the  de- 
cree, Mr.  Barom  Clcrkt  allowed  the 
plea,  as  the  defendant  would  other- 
wife  be  put  to  double  expence  and 
double  vexation.     ,  59^ 

Pecrees  for  account  of  tithes  in  the  court 
of  Chancery  are  general,  to  account 
for  all  that  are  due,  without  fpecifying 
any  particular  period,  or  limiting  the 
account  to  a  certain  determinate  time. 

592 

A  lay  impropriator  cannot  preicribe  m 
non  Jecimando  any  more  than  a  fpiritual 
perfon.  629 

%it\t  lDeet»0* 

A  fon,  remainder  man  in  tail  under  a  fet- 
tlement  made  by  a  grandfather,  in 
which  the  father  is  tenant  for  life  with- 
out impeachment  of  wa((e,  prefers  a 
bill  to  have  the  title  deeds  brought  into 
court.     *' hord  Hardwicke  refufcd  to 

•     dircdt  it,  and  faid,  fomc  third  perfon, 
and  fccure  place  agreed  upon  by  the 
parties,  would  be  a  much  properer  de 
pofitory  than  a  Maimer,"  571 

The  relief  prayed  the  firll  of  the  kind, 
fuch  applications  have  been  made  a- 
gainft  a  jointfefs,  and  on  the  remain- 
der man  agreeing  to  confirm  her  join- 
ture, the  court  h«ve  done  i: ;  or  where 
a  remainderman  has  been  a  ilranger 
tQ  tenant  for  life,  it  has  been  done, 
but  not  in  this  inilunce.  ihU, 

CoU» 

A  general  demurrer  allowed  to  this  bill; 
the  fads  as  ftafcd  by  the  plaintiifhim- 
fclf  being  clearly  a  quellion  at  law. 

815 


VtaUft      See   €iAHtXV,    €WttU 
fSatt^. 

Ctcafon.    See  (O^icecuto^  WiiW. 

A  devife  to  a  man  and  his  heirs,  or  in 
tail ;  but  in  cafe  he  commits  treafon 
within  fuch  a  term,  it  (hall  go  over  ; 
this  is  a  void  clanfc.  Page  1 80 

A  man  may  by  ^Vill  fubflitnte  another  ex* 
ecutor,  if  the  firft  (hould  by  treafon 
forfeit  during  the  life  of  the  tellator ; 
but  if  he  means  to  extend  it  beyond 
the  term  of  his  own  life,  it  could  not 
take  effed:>,  as  it  wonld  be  an  invafion 
of  a6ls  concerning  ireafon.  iSiJ. 

Cree0.    See  Cfmber^  maflr,  Othtt 
fo|  Hife. 

.  Though  a  perfon  be  tenant  for  Wfewr/if- 
cut  imp^mhment  of  waHe,  yet  this  court 
will  grant  an  injuntflion  toreiTrain  him 
from  cutting  down  trees  in  lines  or 
avenues,  or  ridings  in  a  park,  as  they 
are  for  ornament.  2 1  ^ 

Whether  trees  grow  natural,  or  were 
planted,  if  they  fervc  as  an  ornament, 
or  fhelter,  it  is  the  fame  thing.      216 

Tenant  for  life,  remainder  for  life,  re- 
mainder in  fee.  If  tenant  for  life 
commits  wade  in  trees,  and  afterwards 
remainder  for  life  dies,  remainder- maa 
in  fee  may  bring  ailion  of  wafte.    755 

This  court  will  grant  an  injunction  to 
ftay  wafte  of  trees  for  ornament,  or 
belonging  to  a  maniion-houfe.       756 

,  CrcfpafB.    See  3nfttn8io«, 

The  court  will  not  grant  an  injunflion  to 
reft  rain  a  perfon  from  committing  a 
trefpafs  where  it  is  temporary  only  ; 
otherwtfe  where  it  has  continued  fo 
long  as  CO  become  a  nuiance. 


21 


Crial,    See  gtm  Crfat. 


The  court,  for  the  more  folemn  determi- 
nation, in  fome  cafes  have  dire^ed  3 
fccond  trial,  without  fetting  a/ide  the 
firft  verdidV,  for  otherwife  the  defen- 
dant would  lofe  the  benefit  of  urging 
the  Rrd  verdid  in  his  favour.         54a 

A  trial  at  bar  was  diredled  in  the  court  of 

King's  Bench,  on  the  party  who  prayed 

a  trial  -at  bar,  confenting,  that  if  he 

3  F  4  prevailed, 
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prevailed,  he  would  be  contented  with 
wiji  pritis  cofts,  or  otherwife  it  would 
not  have  been  granted.  Page  546 

Ctobcr  ant)  ContcrQon.    See  Sail* 
metit>  Vanlintpt. 

Though  trover  will  not  He  again  ft  a  car- 
rier for  negligence,  yet  if  he  breaks 
open  a  box,  and  takes  the  goods,  tref- 
pafs  will.  46 

A  fpecifick  legacy  being  left  to  L.  he  ap- 
plied ro  the  plaintiff,  theexecutor.  who 
afTented,  but  delaying  to  deliver  it,  L. 
brought  an  aflion  of  trover  for  it,  and 
had  a  verdift,  and  200/.  damages  :  the 
executor  preferred  his  bill  here,  and  in- 
filled, I  ft,  an  action  of  trover  would 
not  lie  for  a  legacy  ;  and  idly,  that  it 
is  a  verdid  againft  confcience,  the  da- 
mage being  exceftive.  **  Lord  Hitrd- 
wicie  held,  that  after  an  executor  has 
aflented,  an  aAion  of  trover  certainly 
lies  for  a  legatee;  and  that  this  was 
not  a  cafe  where  they  would  relieve 
againft  a  verdiA,  and  therefore  he  al- 
lowed the  plea  of  the  verdid  and  judg- 
inent«"  220 

Trover  may  be  brought  againft  an  execu- 
tor of  the  perfon  who  converted  the 
timber  to  his  own  ufe.  757 

Cruft  ant)  Cruttce.  See  3t)mtn:ftra'' 
to?,  Counfcilo?,  £9cfnc  ^jofiits, 
13oBl}UUiou0  vCWlt),  iSurcI^ice,  sLi- 
mftation  of  <£(tatc0,  vCenn  foj 
^ear0,  i&tatute  of  ILiiiii'tattons. 

There  is  an  cftablidicd  JifForcr.cc  be- 
tween tn  cxtfcutor  and  trnllcp.  96 

A  trulU'e  has  a  mere  k'p^nl  riglu  orl'/y  but 
an  executor  has  moj  j,  tor  i;  {-iL-.x'.  is  a 
furplub,  hi'  has  a  btiu-iicial  iiitccll.  96 

An  inf.»'U  if'.Flic'J  in-.y  levy  a  t;nr;  but 
L'^rcl  iLini:-:  ,  .[f  Wi.^  iIcuDilu!  v.  ii;:th<*r 
he  can  rulFcr  u  recovery  vviihout  a  pri\y 
lea!.  1 6'; 

Thib  court  wiii  enccr.vrur  to  cleliver  a 
tro:lie  I'lom  a  miiapplicutiun  of  tru(l 
money.  44^. 

WbcTC  u  truflcc  errs  in  tho  ni?.nag?rr<eni 
of  the  truil,  yet  if  hi*  ju>cs  out  of  it 
with  ih.»  appjobatiun  oi  ^r-.e  cr/:uy  f^ue 
trufit  it  mull  be  f\\\\  CNtue  jjo(:d  c^ui 
of  the  perfoL*s  cllaia    wr40  coniunied. 


It  would  be  dangerous  where  a  perl 
enters  on  the  foot  of  the  truft,  and  i 
ver  makes  any  declaration  of  his  h: 
ing  performed  the  truft  in  purfoaocc 
the  will,  to  conftrue  thu  fuch  an  eni 
as  that  a  fine  and  non-claim  wou-d 
the  right  of  the  plaintiff  a  remaind 
man.  Page  [ 

If  trullees  will  bind  themfelvestobe 
ble  for  .the  adts  of  each  other,  as  t 
have  done  here,  the  court  will  not 
lieve  them,  efpecially  in  the  cafe  c 
compoiition  of  debts  as  this  was. 

Though  there  are  not  negative  words 
deed,  that  truftees  (hall  not  be  11 
for  one  another's  ads,  yet  the  c 
will  not  make  them  fo,  for  more  1 
each  has  received. 

If  they  all  join  in  a  receipt  for  mo 
the  court  will  make  that  troftee  li 
only  who  received  it ;  otherwife  \ 
executors,  becaufe  they  need  not  j 


Ctulta  fo)  tafQiiB  IDangbteti,  f 
tfonf,  ann  fda^metit  of  IDcbt0 

Mxtxii  Jbati0foSion>  ContinBcnt 
matnber. 

The  truft  of  a  term  was  for  raifing 
tions  for  a  daughter  in  default  of  i 
male,  payable  at  21,  or  marriage; 
mother  died,  leaving  no  Ton,  and  < 
one  daughter,  the  p'ainiiiF's  wife, ' 
with  her  hun)and  brcught  their 
againft  the  father,  and  ihe  truftees 
r-ife  the  portion  immediately  :  "  ' 
court  was  of  opinion  fhc  was  nor  i 
tied  to  have  it  raifcd  in  the  fath 
life  lime." 


ilruStrg  fc;   p^cCcrbing   Coating 
ii^cttuinDct0.     Sec  CaaSe. 

Sir  7-  ^-  by  will  devi fed  his  lane's  1 

the  dcaih  of  his  w.fc,  ano  a  ircii  i< 

rf  1000  years  to  his  ion  E  H.   tor 

yi'^rs,   '\f  he  (hould    fo    long  !:ie, 

i        mainJer  to  trulkes  r.nd  their  heirsc 

ir.;^  tiic  life  of  B.  H.   to   preJirve  c 

i        tingcnt  leniainders,   remainder  to 

I        iirlt,  &c,  fon  of  B.  H.  remainder  to 

^        y.  //.*s  fecond  fon  in  the  fame  man: 

I        wiih  like  remainder  cu  all  his  oi 

fi 
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fons,  remainder  to  Sir  J,  H.^s  daugh- 
ters, remainder  to  his  heirs :  a  power 
for  B.  H,  and  the  other  fons,  within 
two  years  after  being  in  polTeffion*  and 
having  a  (on  of  eighteen,  to  revoke  the 
former  afes,  and  liroir  new  ones,  fo  that 
the  premises  be  limited  to  the  heirs 
male  of  the  fons. — B,  H.  died  without 
iffue^^.^.  fecond  fon  of  Sir  7. //. 
married,  and  has  a  fon  C  H,  turned  of 
SI*  They  became  indebted  by  bond 
to  creditors,  and  affign  the  fettled  ellate 
in  truft  for  them,  and  agree  to  fuffer  a 
recovery,  to  make  the  aflignment  more 
riFeaual.  J,  H.  fifth  fon  of  Sir  J.  H, 
is  living,  all  his  other  fons,  who  had 
intermediate  remainders  are  dead. 
'*  Lord  Hardwuke  of  opinion,  this  was 
not  fuch  a  cafe  as  would  induce  the 
court  to  decree  a  truftee  to  join  in  a  re- 
covery, and  difmifred  the  bill  brought 
by  creditors  again  ft  the  heir  at  law  of 
the  furviving  trullce,  to  compel  her  to 
join,"  ^^g^  22 

Where  the  intent  of  the  owner  of  an  elUtc 
appears  to  preferve  the  limitations  he 
has  made  of  it,  as  far  as  pofTible,  the 
court  will  effeduate  this  intent,  where 
the  afes  are  executory.  %\ 

The  court  would  not  declare  whether  the 
truftees  joining  would  have  been  liable 
to  make  iarisfa^ion  for  fuch  a  breach 
of  truft.  2  hi  J. 

Making   the  father  tenant  for  99  years, 
inftead  of  giving  him  the  freehold,  is  to 
prevent  his  having  fuch  an  influence 
over  the  fon  when  of  age,  as  to  drav/ 
him  in  to  deftroy  the  fectlement.      ib, 
Chudkigh  and  Archer* ^  cafe  gave  rife  to 
the  inferting   truftees  to  preferve  con- 
tingent remainders.  753 
The  want  of  a  vefted  eft.ite  in  (cr)i^i:zi  10 
ufes,  was  a  dcfed  that  cai!ed  for  a  re- 
medy.                                                  iliJ, 
It  was  fettled  in  Ci^Imdcy^i  cafe  that  truf- 
tees took  an  eftate,  and  doubted,   liil 
then,  whe:her  they  had  any  more  than 
a  right  of  entry  in  cafe  of  forfeiture. 

ib'ui. 
The  ^rufiecs  might  have  had  an  injunc- 
tion to  /lay  waftc  before  the  contin 
gent  rem.'.indcr-man  came  in  rj}^,  ihul. 
Truftees  ^o  preferve  contingent  remain- 
ders may  be  guilty  •'>f  a  bri  ach  of  truft, 
and  are  punilhable  ior  it.  754 


An  alienee  Is 
the  traftee, 


not  affcaed  by  the  a£t  of 

but  by  notice  of  the  truft. 

Page  754 


aiemts. 

THE  cafes  in  which  this  court  re- 
lives againft  verdid^g,  are,  where 
the  plaintiff  knew  the  faft  of  bis  own 
knowledge,  to  be  orh^rwife  than  what 
the  jury  found,  and  the  defendant  wis 
ignorant  of  it  at  the  tria^  zz\ 

Where  a  defendant  fubmits  to  try  it  ac 
law  firft,  when  he  might  by  bill  of  dif- 
covery  have  come  at  the  fadl,  from  the 
plaintiff's  anfwer  on  oath  before  fuch 
trial  was  hnd  ;  the  court  will  not  al- 
ways relieve  againft  a  verdi^.  ibl(L 
Allowing  the  damages  to  be  excefuve,  the 
defendant  at  law  ought  to  have  applied 
to  the  court  where  the  caufe  was  tried, 
and  moved  for  a  new  trial  on  that  ac- 
count, ibid. 
Though  the  jury  make  a  -ATong  conclu- 
fion  in  a  fpecial  verdict,  the  court  will 
judge  by  the  fad.  523 

^edeD  Entered.  See  ^o^tions  o^ 
)£y^o!}fdons  fo;  C^fl;)teit,  ILcgactr» 
atin  tl)c  1Dil3MIcii  under  ILegacv,  of 
^csacir;3  0;  )doiticnc  tcfteo,  Hap- 
feD,  0;  ((l^>;tiU]{Uill;cl»  IDcbts. 

A  direction  to  truftees,  to  pay  a  principal 
fum  after  the  death  of  a  fath-r  and  mo- 
ther ro  their  iffue  equally,  to  fons  at 
2 1 .  to  daughters  at  2 1 ,  or  marriage,  is 
only  a  circumftance  or  qualification  ia 
the  perfon  receiving,  and  was  not  in- 
[        tended  to  accelerate  the  payment,  of 
veil  it  in  the  children  ;  for  the  direc- 
j        tion   of  the   payment  is  the  gift,  and 
!       will  not  <vcjl  till  the  tiuie  of  payment 
comes.  57 

Where  a  legacy  is  given  generilly  at 
marriage,  or  at  21,  the  veiling  and 
time  of  payment  are  the  fame.  102 
Where  a  legacy  is  actually  veJted,  as  if 
given  to  A,  payr.ble  at  21,  yet  it  fhail 
not  carry  intfrcil.  ibid* 

P.  gives  two  third«i  of  his  real  eftite  to 
his  fon,  to  hold  to  him  his  heirs  and  af- 
figns  for  ever  j  but  in  ciifc  he  cics  be- 
fore 
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fore  he  (hall  attain  the  age  of  a  i  •  or 
without  ilTae,  then  to  the  teftator's 
i^ife,  her  heirs  and  ailigns ;  the  Ton 
died  after  z\^  without  i^ue.  "  Lord 
HarMcicke  held  it  to  be  a  veiled  crtate 
in  fee  ia  the  Ton,  as  he  attained  2 1 ,  and 
though  he  died  without  ifluc,  that  it 
did  not  go  over  to  the  mother,  but 
defcendedonhisheir  at  law."  ^'193 
C  F.  devifed  5  4,000 /.  to  his  executors, 
Iflc.  in  cru:i  to  inveil  the  fame  in  go- 
vernment or  other  fecurities,  a.Dd  to 
pay  the  yearly  intereil  thereof,  to  all 
his  children  by  his  late  or  prefent  wife, 
ihare  and  (hare  alike  ;  to  thofe  that 
were  born  of  the  latter  at  the  age  of 
21,  and  each  of  his  daughters'  /hares 
to  be  paid  during  their  lives,  and  after 
each  and  tvtry  of  their  rcfpeftive  de- 
ceafes,  to  divide  the  (hare  of  the  feca*^ 
riries  wherein  the  fum  (hall  have  been 
invefted ,  among  the  i(rue  of  fuch  of  my 
children,  who  (hall  happen  to  die,  in 
fach  proporiions  as  any  of  my  children 
fo  dying  (hall  refpedlively  appoint ; 
and  fur  wantoffuch  appointment  then 
to  divide  fuch  (hare  of  the  fecurity 
equally  ameng  fujh  rcfpcdtive  iflTue  of 
any  of  my  faid  children,  at  their  ages 
of  2 1  ;  and  in  cafe  any  fuch  i(rf2e  (hall 
happen  to  deccafe  before  zi,  then  the 
fharcr  of  him,  her  or  ihem  fo  dying 
/hail  go  to  the  furvivors ;  and  in  cafe 
all  the  ilTueof  any  of  my  children  (hall 
happen  to  die  before  21,  to  be  divided 
equally  among  all  my  other  children, 
or  their  children;  the  children  of  any 
of  my  thilJren,  who  Ihall  happen  to 
be  dead  at  the  time  of  the  decealc  of 
the  longer  liver  of  the  iiTue  of  my  faid 
ihiiditMi,  (fu-'h  ilJuc  dying  all  hufure 
the  aqe  of  21,)  to  have  rhc  llinrc  of 
his,  or  her    parent   equally   between 

tht"!!!.  315 

-AfrrT  the  death  of  C,  F.  (the  teK.it.r) 
i\!ir  one  of  his  fons  died,  haxio^;;  nril 
JTiadc  his  will,  and  his  brother  Philip 
executor  and  reli.iu.-.ry  Ifiviice  who 
brought  his  hili  a;;ainrt  ihcoihcr  chil- 
dren wf  C.  I\  and  infilled  the  lliare  cf 
rc:n-  in  the  lum  of  34,000/.  under  the 
te!t^ior*s  will  abfriuieiy  veilrd  i  1  him, 
ai>d  belonged  to  the  t>Li!):iii*a.s  his  re- 
prefer,  tative,  or  iii.)r  It  wai  lalii-n  into 
tae  rtjiauurj,  and  belonged   to  the  re- 


fidnary  legatees  oiilf .  Lord  Hanhek 
of  opioion,  it  cannot  belong  to  Pat 
reprefentative,  as  ic  never  vefted  in  } 
ter  himfelf»  for  'cis  the  fliareonlyof  t 
yearly  produce  of  the  ^4.^000/.  that 
given  to  any  of  the  rhiid;en,  the  pri 
cipal  bting  intended  as  a  provifion  i 
the  feveral  fiirpes  of  each  child,  n 
does  it  belong  to  the  re/id  uary  legate 
for  this  is  a  particular  legacy  dirid< 
from  the  reAdoe,  and  therefore  t1 
fliare  of  Peter  ought  to  go  among  tl 
furviving  childrea.  Pttge  51 

If  a  legacy  be  devifed  generally  to  i 
paid  at  21,  and  the  leg  i tee  die  b 
fore,  yet  it  is  fuch  a  vef^ri  intereft 
the  legatee,  that  the  executor  may  (i 
for  it,  and  recover  ic,  for  it  is  dehit^ 
in  praf/eniiy  though  Jol^vraJnm  h/Mtu 

If  a  legacy  be  devifed  to  ^.  at  2 1 ,  < 
when  he  attains  21 ,  and  he  dies  befoi 
it  is  kpfed.  :i: 

The  re(idue  direded  to  be  paid  eqail 
between  his  two  grandchildren,  at  fn< 
time  as  they  feveral ly  attain  21,  < 
fooner,  if  his  daoghter  thinks  fit ;  tl 
words,  or  fioner^  ^c.  make  it  a  veflc 
legacy  and  tranfmiiTible.  42 


^idto^attti  ^{(itatoital  ^olXKr. 
(irhatitV}  iS)cbool,  l^oCpital. 


St 


Local  vifitors  do  net  vifit  but  from  tbrc 
years  to  three  years :  yet  if  they  pleafc 
they  may  hear  complaints  within  ths 
time.  10 

li  governors  are  vifitors  alfo,  they  are  ac 
countable  to  this  ccurc,  qucaJ  tfa 
cll.iies  of  the  charity.  16 

No  court  oHaw  or  equity  can  anticipat 
the  judgiutnt  of  a  \iaror,  or  take  av\a 
thr^ir  jurildicHon.  \'or  their  determina 
tiroi  are  linal  and  conelufive.         t; 

The  vlntat(»rial  determinution  isy"'i" 
<l:!;:,;}icum,  and  adjudged  in  a  fummar 
VJ-^'f  l'-':i.*uii:r.  o.biiTiun:  i:t:i  vii':^  in. 
tluicfore  more  convenient.  :>fl 

Where    there  is  an  indclinice   number, 
\.iy  corporation  may  incorporate  ncv 
nuM)beri.  6-; 

A  viiitor  \^  a  propcrer  judge  of  the  coa» 
paraiive  fKnefs  of  a  car.didatc,  'xv 
cour:5  cf  Lv/  crcqui:y.  ih' t 

Ar 
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An  information  bBrt is  impropei*,  Ac  ap- 
plication  Qiould  have  bfeen  to  a  court 
of  law,  for  a  nlandamns,  to  determine 
the  particular  right  bct^vccn  the  pa!-- 
tics,  P^i^  ^7^ 

Artontar?  ConSie^ance.    See  3D>eDief^ 

Jff.  the  mother  of  J.  S,  was  fcifed  in  tail 
ejt  provifione  v'lri  of  the  cftate  in  que- 
flion,  reverfion  in  fee  to  her  hufband, 
j1,  S.  and  M^.  S\  herhufband  created  a 
mortgage  term  of  looo  years  on  this. 
ciUte,  and  AT.  joined  in  levying  a  fine 
to  the  mortgagee,  remainder  to  fuch 
ufcs  as  W.  S.  ftiould  appoint,  and  in 
default  thereof  to  him  and  hit  heirs 
jr.  S.  before  the  levying  of  the  fine, 
on  fate  of  an  eftate  belonging  to  him, 
covenants  with  7.  S.  the  porch'afer  for 
quiet  enjoyment,  and  afterwards  makes 
an  appointment  to  truftecs  for  particu- 
lar purpofes  of  the  wife's  cftate;  ift» 
to  raife  money  by  fale  of  the  wife's 
cftate,  and  pay  the  mortgage,  and  the 
refidue  for  the  benefit  of  his  wifb  sgid 
children.  7.  S.  being  evidted  of  the 
lands  he  purchafcd  and  N.  and  ^.  S. 
being  dead,  brings  his  bill  againil  J, 
S,  and  her  foar  children  to  fubjedt  her 
ffftatc  to  the  plaintiff's  demand  under 
the  ccfvenant  of  /^.  S,  *'  It  being  a 
doubtful  cafe,  whether  the  plain titF's 
debt  accrued  l)y  breach  of  covenant, 
till  after  the  appontment  of  ^.  S.  in 
execution  of  the  power.  Lord  Harii' 
wide  dKas\(Ccd  his  bill."  410 

■f'he  trufl  created  by  the  hufband  of  the 
wife's  eilate,  would  not  at  law  have 
been  deemed  fraudulent  againil  credi- 
tors, nor  even  again  ft  a  fubfequent 
purchafer ;  and  if  fo,  this  court  will 
not  carry  it  farther.  41 2 

Voluntary  conveyances  in  general,  are 
held  fraudulent againft  purchafers.  Hid, 


w 


5lfc.     See  Ctuft,  Cafe. 

HERE  the  ufe  of  the  recovery  is 
declared  to  be  to  the  rccoveror  and 
his  heirs,  it  does  not  create  a  new  eftare, 
but  he  is  in  of  the  anticnt  ufe.      756 

Qlfui'l?.    See  9itnuirH« 


If  a  mt)rtgage  be  drawn  for  5  per  cent. 
and  a  mortgagee  takes^AT,  it  would  be 
void  on  the  word  take,  in  the  itatnte 
of  12  Jhtt,  Page  154 


WHE  R£  the  fuit  might  have  been 
brought  in  the  grand  feflions  of 
fFales,  it  has  often  been  the  reafoa 
for  difmifling  bills  here.  264 

finarli.    See  tfuattlan. 

CQaite.  See  timber,  Jintant,  9a« 
lunSion^  OBSate  fo|  Hifty  €t€tBm 
CroHcr. 

A  limitation  to  A,  for  life,  to  truftees  to 
preferve  contingent  remainders,  to  the 
firfl,  G/r.  fons  of  J.  in  tail,  remainder 
to  B.  for  life,  remainder  to  his  firft, 
Cffr.  fons  in  tail,  reverfion  in  fee  to  A. 
who  cuts  down  timber;  againft  whom 
B.  brought  his  bill  for  an  injunflion  to 
ftey  wafte :  tho*  B.  has  no  rigliTto  the 
timber,  yet  as  he  has  an  intereH  in  the 
malt  and  ihade,  if  ^.  (hould  die  with* 
out  fons,  and  as  B,  could  not  maintain 
an  action,  not  having  the  immediate 
remainder,  the  court  continued  the 
injun6lion.  94 

The  tru flees  to  preferve  contingent  re- 
mainders, may  bring  a  bill  to  flay 
wade  ia  the  tenant  for  life.  9; 

The  cutting  down  decayed  timber  is  aa 
much  waite,  as  cutting  down  any  other. 

i^iJ. 
A,  devifes  his  lands  to  his  fon  and  heirs, 
but  in  cafe  he  fhould  attlain  21,  and 
die  without  iffue,  then  he  gives  the 
lands  to  his  daughters,  and  diredls 
that  they  fhould  be  fold,  and  the  mo- 
ney divided  among  the  daughters ;  the 
fon  who  wants  three  quarters  of  a  year 
of  21,  intended  cutting  down  3000/. 
worth  of  timber ;  the  daughters  bring 
a  bill  to  flay  walle:  '*Lord  HardivUke 
was  of  opinion,  they  are  intirled  to  the 
injundlion,  as  it  is  purfuing  the  tefla- 
tof's  intention,  and  preserving  the 
value  of  the  ellates  intended  to  go  to 
the  daughters.'*  209 

Tenant  for  Jife  fubjcfl  to  waHe,  remain- 
der for  life  difpunilhabie  for  wafie,  re- 

maindd^ 
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loaindcr  in  fee,  the  court  will  not 
fuffcr  an  agreement  between  two  te- 
nants for  life  to  commit  wafte,  to  take 
pla:e    againll     thf    remaiader.man. 

Page  2IO 

Where  x  mortgagor  commits  waltc,  he 
will  be  retrained,  becaufe  the  whole 
ertate  is  a  fecurity.  ibid. 

Lord  HardLMiche  declared,  he  fliould  have 

no  f'cruple  to  grant  an  injunction  to 

flay  walle  in  favour  of  a  child  in  tw/;/ 

fa  mere  though  it   has   been    hitherto 

laid  argutmh  only.  211 

He  was  inclinable  to  think,  that  in  an 
executory  dcvife,  the  heir  at  law  ought 
tp,  be  rcllraincd  from  committing  vyalle. 

ibid. 

Bill  for  a  fatisfaQion  forwafte  in  cutting 
down  trees  pgainft  an  aflignce  of  the 
lefTcc  of  a  college,  after  the  alignment, 
and  for  wafte  done  before  the  aifign- 
iijent,  ifier  the  ell  ace  of  the  tenant 
that  cut  down  the  timber  is  deter- 
mined by  afiignnjent ;  a  bill  cannot 
be  entertained  merely  for  fatisfadion, 
without  praying  an  injunftion.      262 

In  wafte  the  place  waltea  is  recovered, 
in  trover,  damage <.  263 

Toilay  the  wafte,  and  not  by  way  of  fa- 
tIsfa»flIon  of  damages,  is  the  ground 
of  coriiirig  into  this  court.  ibid. 

Cn  bilid  to  ftay  waP.e,  the  court  will 
m:i!;s  a  coaTiplcte  dccrcr»  and  give  the 
party  irjurtd  a  futisfatiicn.  ih'ui. 

In  a  bill  to  ftay  wafte,  a  plaintiff  is  not 
intitlod  'oa  difcovery,  unltfsr.e  waves 
the  doiible  penalty,  457 

If  a  dcfct.dimt  by  his  anfwer,  admits  he 
has  done  wafte  before  thefiJingofa 
bill,  though  he  fvvcars  he  has  commit- 
ted none  fince  ;  yet  that  is  not  futli- 
cient  to  induce  the  court  to  difTolve 
the  injnnflion,  4S5 

The  court  will  not  grant  an  Jrjuniftion 
to  ftay  wafte  in  digging  mines,  till 
the  anAver  is  come  in,  cr  the  defend- 
ant has  made  default,  in  not  putting 
in  his  anfvvcr.  723.  490 

If  tenant  t-^x  life,  by  demlfc  of  k  bilhoj^'s 
prcdeccflor,  commits  wafte  during  the 
vacancy,  the  fucceffor  fliall  have  an 
a<ii.cn  for  it.  -^z^ 

^  f  rft  tenant  for  life  gave  leave  to.  a 
ffcrnd,  who  was  without  impe ;#chment 

'«f  waile,  to  cut  timber,  but  ihc  court 


granted  an  xnjonfUon  ;  for  lie  engl 
not  to  do  wafte  before  theeflate,  t 
which  the  privilege  was  annexed,  can 
iQCo  pofleffion*  ptgc  75 

(RSatet  iao}]i6.     See    OrpoQtfoti  i 

On  the  marriage  of  Sir  Jamts  Afin^  %  iei 
tlement  was  made  of  two  (hares  in  ti 
New  River  water,  to  him  for  life,  \ 
his  wife  for  life,  and  after  their  di 
ceafe  one  ftiare  vvas  limited  to  foch  4 
the  younger  children  ef  Sir  ^amt  \ 
were  not  his  heir  at  law,  or  for  wai 
of  fuch  iifuc  10  the  liilers  of  Sir7aJK 
and  their  children,  as  he  ibould  ap 
point,  and  the  other  (hare  alfo  to  th 
fillers  as  he  Aiould  appoint ;  bat  i 
cafe  of  no  iifue  of  Sir  Jamrs,  or 
be  (hoald  aiake  no  appointmeoi 
the  fame  was  limited  to  the  fibers,  an 
the  children  ef  Cathfirixe,  one  of  th 
lifters  under  whom  the  plaintiA  claii 
in  fuch  manner  as  they  were  iatide 
to  one  whole  fharc.  33 

The  fettlcment  beirg  in  the  defendant' 
cuftody,  the  bill  was  brought  for 
(hare  in  the  New  River  water,  and  ai 
account  of  mefne  profits  from  the  de.ii 
of  Sir  fames  Ape  the  father  of  the  dc 
fendant*s  wife,  who  claims  a  right  t( 
fuch  fnare  as  heir,  and  as  if  no  lettlc 
mcnt  had  been  made  ;  a  fine  was  le 
vied  alfo  of  the  two  (hares  in  the  thrf( 
counties  the  waters  run  thioughf  anc 
they  have  received  the  profits  from  Si: 
James  /ljbe\  death  in  173 3,  nil  ih< 
tiling  of  the  bill  in  1 74 1 ,  on  the  plam- 
tiff 's  difcovering  there  was  a  letile- 
men:.  "  As  it  relates  to  other  eftatej 
the  fettlemcnt  muft  be  produced  in 
any  court  of  law  and  equity  on  no- 
tice ;  and  there  muft  be  an  account  ol 
rents  and  profits  from  the  time  the 
title  accrue-j,  becaufe  the  fettiemcnt 
was  in  the  hands  of  the  defend- 
ants, and  though  they  knew  the  plain- 
tilr  *s  title,  yet  they  did  not  dilciolic 
it.  ihuL 

Though  it  is  a  matter  of  law,  yet  ite 
court  m?xy  determine  upcn  it,  for  it  is 
not  neceflary  that  fLSK.x'j  legkl  quelUon 
be  Cent  to  luiv,  357 

Thcug.i 
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ThoagK  (hares  lii  waterworks  ai^  a  legal 
cdateaDd  corporeal  iaheritance^  yet 
no  one  proprietor  can  receive  the  pro- 
«  iits  himfelf;  and  as  there  is  no  other 
way  to  get  at  it,  it  is  proper  to  come 
int#    this    court   for    mefne   profits. 

Page  338 

U  there  had  been  only  one  child,  it 
would  have  been  excluded  by  the 
words  otba'  tbanfuch  as  JbaU  he  heir  at 
lato,  or  if  there  had  been  feveral 
daughters,  as  they  would  have  made 
bat  one  united  heir  they  would  have 
been  excluded,  or  if  both  fbns  and 
daughters,  and  reduced  only  to  one 
£bild,  the  child  could  not  have  taken. 

ibid. 

IZtfll  wxt  CeOtement.  See  Com'dlj 
Cop^lD,  mnifiay  Cjcpoation  of 
iaio|D0,  ^olBer,  Cenants  in  Coin- 
tnon,  Statute  of  /raali0  atiD  #er- 

ibpttitttal  Court,  Xtetiocfttion,  ^ef r, 
€82o;1i0»  S^VLtti^ly  Ccnattt  bH  tbe 
Cnrtefr,  infant,  ^ubifcadon  of  a 
mau  Creafon^  Sebu^  j6poUatlon> 
^cme  Coliert. 

A  plea  to  a  bill  brought  to  fet  afide  a  will 
for  fraud,  and  for  appointing  a  re- 
ceiver, allowed  as  to  the  firil  part,  and 
difallowed  as  to  the  latter.  1 7 

This  court  cannot  fet  aiide  a  will  for 
fraad  ;  for  the  due  execution  is  triable 
at  law  only.  ibid. 

Sealing  a  will  being  required  by  a  power, 
is  not  to  be  difpenfed  with.  163 

Where  there  is  no  devifee  named,  this 
is  an  abfolute  omifDon,  and  cannot 
be  fupplied  by  parol  evidence.       258 

There  may  be  a  difference  of  exprefSon 
in  wills^  though  the  fame  thing  is 
meant ;  end  to  lay  weight  oh  iintX 
forms  of  words,  wlien  ihe  meanirg 
it  pUin,  would  ba  conUruing  wills 
wiih  too  great  nicety.  318 

Lord  Hnrdwicke  faid,  there  was  no  pre- 
cedent either  in  a  court  of  law  or 
eqiiity,  where  it  has  been  held  a  power 
over  real  eltate,  executed  by  an  in- 
fant, is  good  ;  and  declared,  as  he 
could  find  none,  he  would  make  none, 
and  tnat  the  difpofition,  H^.  in  this 
cafe  has  attempted  10  make  by  her 
will  could  not  take  place.  605 


3Debf(e  O}  IDebifee.  See  SiTetd,  tSleiteli 
3itte;cft,  OEirpoflition  of  2S!o;i)0, 
Creafon,  Cftates  pur  auter  btc>  JLi- 

'  imtation  of  CSatea^  intention. 

/F.  devifed  all  his  houfeh'old  goods,  cat- 
tle, corn,  hay,  and  implements  of 
hufbandry,  and  ftqck  belonging  to  hit 
houftt  fneffudge^  farm  and  prcmTffes^  he 
held  by  leafe,  to  his  wife  for  life  :  a 
malt-hoafebeing  included  in  the  leafe, 
the  flock  of  that  as  well  as  the  (lock 
in  hufbandry,  will  pafs  by  this  be« 
queft.  Page  64. 

A  man  devifcs  a!l  his  real  eftate  to  A.  af- 
terwards a  particular  farm  to  B.  it  is 
an  exception  out  of  the  generality  to 
A.  joi 

Where  a  man  devifcs  fuch  a  quantity  of 
corn,  or  number  of  (heep  generally, 
it  is  a  devife  of  quantity  only,     lai 

Where  an  ellatc  has  been  devifed  before 
it  was  mortgaged,  the  devifee  takes 
the  equitable  intereft  fubjedl  to  the 
charge.  179 

B.  by  the  fourth  claufe  of  his  will  fays, 
that  my  eldeft  fon,  and  his  iflue,  (Sc^ 
ihall,  after  my  death,  have  all  my 
whole  ellate,  real  and  perfonal,  excepc 
flill  what  I  have  given  to  my  wife, 
and  ihall  give  by  other  difpofi lions  to 
her,  l^c.  "  The  exception  takes  out 
of  this  refiduary  devife  only  the  in- 
tcretl  given  to  the  wa«c,  and  not  the 
things  themfelves."  2S6 

The  direding  the  trullees  to  df/.y'?  of  aH 
his  real  and  perfonal  ellate,  dues  not 
import  to  fell,  but  to  manage  it  to  the 
bell  advantage  for  the  family.  2S7 
Plate  will  pafs  by  a  devife  of  ho u (hold 
goods.  370 

IRcbocatfon  of  a  CHfll.    See  JLcafe^ 
Ifle^ociicton. 

B.  by  a  will  in  1739  gives  all  his  eflate, 
rcd]  and  perfonal,  to  hi'^  brother,  and 
makes  him  executor:  la  1740.  bj  a 
d fed  poll,  he  grants  to  his  wife  all  his 
fubllance  which  he  now  has,  or  here-< 
after  may  have.  '*  Lord  Ilvdwicke 
held  the  will  was  revoked  as  to  all  the 
perfonal  ellate  by  the  deed  poll ;  hue 
as  it  caauot  operate  as  a  graoi  of  i( 

ti 
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be  dlHribated.  P^ge  72 

An  itttcTioplete  ftA»  and  void  at  law,  has 
been  held  a  revocaiion  of.a  will.      73 

Though  the  deed  poll  was  a  revocation 
of  the  legacies,  yet  the  executor  con- 
tinuing»  the  will  mud  be  proved,  but 
be  k  hct:ome  a  truftee  fur  the  next  of 
km.  '«*«^- 

Where  there  is  an  inteftacy,  tl^e  law 
knows  no  difference  between  an.^bfo- 
lute  and  a  qnalified  one.  ihUL 

The  execmor  muft  in  this  cafe  dtfiribute 
according  to  the  cuftom  of  Lndon,  as 
the  tellator  was  a  freeman.  ibid. 

Revocations  of  wills,  legadei.  &r.  by 
fnrreodering  and  taking  new  leafes, 
have  been  all  in  the  cafes  of  legal  in- 
terefts,  and  not  on  a  legacy  of  a  trnft 
ettate.  176 

A  court  of  equity  does  not  favour  revo- 
cations of  wills  contrary  to  a  plain  in- 
tention of  -the  teftator.  179 
This  cocrt»  in  revocations,  governs  it- 
felf  by  thf  fame  rule  as  courts  of  law 
AoMt  only  as  to  difcents  of  eftates, 
or  fucceflions  of  property,  or  to  the 
t&t^  of  limitations  of  eftates.  '  ihid, 

iOftnern.  See  (SDiDetue,  1Depoat(on0> 
iFrauHj  C):dmiuation>  9oiniui(lta- 
to;* 

Where  a  plaini'ir  examines  only  one  wit- 
nefs  tocftablilh  a  fadl,  yet  the  court 
will  fo  far  lay  llrcfs  upon  this  evidence, 
as  it  ferves  to  explain  any  collateral 
circumllance.  270 

In  a  mauer  that  depends  upon  trndicioii, 
the  evidence  of  ancient  peifons  is  pro- 
perly lidmittcd.  578- 

The  court  will  not  allpw  articles  to  be 
exhJbilcJ  againft  the  competency  of 
a  wicncfs  a/ttr  publication,  bcciufe  this 
relight  have  been  objected  to,  and  in- 
quired   into   upon   the    examination. 

643 

The  court  will  allow  fuch  articles  to  the 
cndlt  of  a  'u:iin.:J)  after  pu  hi -cat':  r,,  be- 
C3u!t  the  matters  exainincd  iiug  in 
fuch  caies  wcrs  not  maieriiil  to  the  me- 
rits of  ihe  caule;  but  not  wIhtc  the 
commilTon  is  to  go  to  lorei[;n  parts, 
bciiuTe  this  would  introduce  a  ctrcaio 
luerhid  of  delay,  unlefs  no  j-crfon  in 
£vj;.V.^cun  f.vCiir  to  the  pej  ion's  cre- 
du,  ibid. 


«li|M.  See  «npQlIt(Off  tf  mtg^ 
and  JfattflicatiM,  ConMtfon,  Con 
ttas^t  IKcmainM:,  dpaiio|0,3lbc 
aBaron  atiftiFeme,  i^ratntc  tf  lifto^t 


Wvdi  are  not  the  principal  things  in 
deed,  bntther«r#iff/f/'/te^tf«f«r;  an 
though  the  judges  haVe  no  power  t 
alter  theniy  or  inftrt  otken,  yet  the 
ooght  to  conftr  ae  them  the  moft  agra 
•bte  to  hit  neaningy  and  .rcjed  an 
that  are  infenfible.  ■  P«^  1 3 

Shs&and^Hay^  in  aAa  of  parKament,  < 
in  private  conltitntioni,  are  to  be  coi 
ktVMiimfiratimtfym      '  16 

The  court  may  expound  the  words  pf 
will,  but  cannot  ilrike  them  out.  23 

5.  by  her  will,  fays»  I  devift  ay  houi 
&f  i  to  my  fon  R^herij  and  his  hei 
and  affignt  for  ever ;  and  in  cafe  1 
ihall  happen  to  die  in  his  minorit] 
and  unmarried,  or  without  iflae,  I  gii 
it  to  my  fon  Hriy  and  his  heii 
"  Lord  Ihardwitke  faid,  the  eftate  is  1 
go  over  paly  npon  one  contingenc 
p(R$ieri^i  dyimg  during  his  minorit; 
and  the  eftate  vefted  in  him  npon  li 
coining  of  age,  and  is  fubjeA  to  li 
debts  on  fj^alty.  3( 

A  disjimdkive  at  the  end  of  a  period  Hn 
not  make  all  the  precedent  fentenc 
fo,  if  the  intention  appears  again  A 

3! 

//.  R.  fttffers  a  recovery,  and  dedafcs 
(hall  enure  to  the  ui'e  of  himfeif,  1 
heirs  and  aligns,  and  to  fuch  ufes,  cS 
as  by  his  will,  i-:fc,  be  (hould  appoin 
the  word  and  may  be  underfiood  d 
jujndtively  for  the  word  or,  to  faiii 
the  intention  of  the  tellator,  who 
will  appointed  the  recovery  ihoia 
enure  to  ihe  ufe  of  J.  C.  and  J, 
and  their  heirs,  on  truft,  ifc.         4 

Any  words  in  a  will  that  are  fufHcient 
Jhew  ibe  intention  of  a  telUtor,  : 
fuHicicnt  to  pafs  an  ellate.  4 

R,  P,  in  the  dcvife  at  the  end  of  his 
fays,  •*  AH  the  rell,  rtlidisc  and 
*••  miiinder  of  my  good*,  chattels  a 
*•  peilunal  cllate  togcti-icr  with  1 
'*  real  cllate  not  herein  btfore  dcvil 
"  1  give  to  iny  wire,  whom  1  appo 
**  lolc  execuirix."  "  Lord  //.-f/.-'Ui 
faid,  the  words  tc^^ftkr  ivith  frty  \ 
tfatc^  will  carry  the  land  and  inh? 

an 
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unct,  notwithftanding  they  are  ac- 
companied with  the  words  g9oJs^  chat- 
fels  and  ptr/onal  eftaie.  Page  486 

It  is  fettled  fince  the  cafe  of  Wheeler  ver- 
fas  Walroon,  in  Allen  28.  that  the  rc- 
verfion  \^11  pafs  by  the  words,  "rr^ 
of  my  lamljy  in  a  devife."  492 

Where  a  man  gives  a  farm  in  Dale  to  A. 
and  his  heirs,  in  one  part  of  his  will, 
and  in  another  to  B.  and  his  heirs,  it 
is  now  conilrued  either  a  jointenancy, 
or  tenancy  in  common,  according  to 
the  limitation.  493 

When  a  teflator  gives  all  his  eftate  what- 
foever,  and  whercfoever,  it  compre- 
hends all  that  he  had^  real  or  perfonal. 

494 
Doubtful  and  ambiguous  words,  ought 

not  to  controul  clear  and  certain  ex- 

preflions.  ^  525 

Wxit.    See  ^|Ocer0,  and  JBe  tfjceat 
IRegiio,  C^ccutfoit. 

An  action  brought  on  the  callico  afl,  in 
which  the  plaintiff*  ferved  the  defend- 
ant with  a  copy  of  a  writ,  inilead  of 
a  fpecial  capiat^  and  afterwards  got 
the  curfttor  to  alter  the  return  of  the 
original ;  the  alteration  is  erroneous, 
and  the  writ  mu(l  be  fuperfeded.  362 

Where  error  appears  on  the  face  of  the 
writ,  the  properell  courfe  is  by  plea 
in  the  court  where  it  is  returnable.  363 

The  copy,  though  an  irregular  fcrvice, 
is  iHil  an  execution  of  the  writ.      364 

AhtT  orii^inal  writs  hadilFucd  under  the 
fcal  of  tliis  court,  they  were  altered 
and  aincndL'd,  with  the  leave  of  the 
curfiior,  by  the  plaintiff' 's  attorney, 
snd  then  refealed  ;  the  defendant  ap- 
plies to  fuperfede  the  writs  on  account 
of  the  rafures  made  in  them  after  they 
were  fealrd  :  *^  Lord  HwdjuUhe  f;iid, 
as  the  miilakcs  were  merely  literal,  or 
verbal,  there  were  no  grounds  to  fu- 
}-f  I  iVde  ihrm,  efpecially  as  the  curfitors 
iiave  dcclarrd  ii  to  be  the  courle  of 
ihrir  o.'lice,  tha:  when  their  clerics  are 
gtiihy  of  iniitakes  in  making  uut  the 
original  variant  from  \\itt pr.rdfr^  they 
direct  ifie  plaintiii* '5  atioiney  10  fet 
lln'in  rivM'ir,  v\.hcie  millakes  do  net  tf- 
fr^t  the  lu!)riancc  of  tl.e  writ.         5(^5 

Where  ;.ii  on^ii.al  writ  iflu??  from  hence, 
2.cd  id  altjud,   this  court,  bcijic  titc 


retarn,  have  the  cognizance;  but 
doubtful  if  they  have  the  return.  P.  596 

No  perfcp  after  an  original  writ  is  fealed, 
can  alter  it,  without  biinging  it  to  be 
refealed.  *         598 

If  writs  iare  altered  after  the  return  is  out, 
and  procefs  i/Tued  upon  them,  and  filed 
in  the  court  of  King's  Bench,  without 
having  them  refealed,  it  is  under  the 
cognizance  of  the  judges  there ;  and 
this  court  will  not  meddle  with  them. 

ibid^ 

Original  writs.were  at  firft  commiffional 
to  the  court;  of  common  law;  for  with- 
out an  original,  none  of  thofe  courts 
had  any  power  to  hold  a  plea ;  and  a 
judgment  where  there  was  no  original 
was  void  ;  and  all  the  jurifdi^ion  the 
courts  of  common  law  have  now,  ii 
upon  a  prefumption  of  privilege.  599 

Though,'in  judgment  of  law,  the  ori- 
ginal is  fuppofed  to  be  taken  out  be- 
fore the  capias,  yet,  where  the  plaintiff* 
has  obtained  a  verdidl,  be  need  not 
fue  it  out,  for  the  (Wtutes  of  jeofails 
cure  the  want  of  it.  ibid. 

The  return  of  the  original  is  mere  form  ; 
for  though  made  in  the  (heriff's  namc» 
it  never  goes  to  him,  but  is  indojfed 
by  the  plaintiff's  attorney:  **  There 
is  nothing  in  our  bailiwick  by  which 
the  defendant  can  be  attached."  6od 

If  after  oyer  given,  the  plaintiff  had  come 
into  this  court,  and  ihewn  a  variance 
between  the  writ  and  pr^rcipr^  the 
court  would  have  dlreded  it  to  be  fee 
right.  ibid. 

The  defendant's  attorney  fhould  have 
pleaded  the  variance  between  the  ori« 
ginal  and  the  declaration  in  a'jaieir.ent  \ 
but,  inflead  of  that,  he  pleaded  out- 
lawry in  bar\  and  after  that,  the  ge- 
nen«l  ifTue,  this  is  a  waver  of  thn  ir- 
regularity. 601 

can't  of  an  qucD  Damntan. 

An  application  to  the  ccurt  to  {qi  afiJe 
a  writ  oi ud  cuod iiufnnrv:,  on  .1  log^jef- 
tir.n  of  furpiize  urcii  liic  ir.h.ibi:»*nts 
of  the  iieiwiiboufinf;  vilJH^rs,  when  ii:r 
inquifiiion  was  l«kwn  ihsrtcn  ;  .'iiui  tor 
Wknt  of  a  new  road  being  ilc  out  (:ii 
lieu  of  the  roaJ  taken  a\v«i\  hv  use 
fcrlon  whi)  iutJ  ojt  i:  c  wj;'^  i^.  i,:s 
cv^n  ground.     *■  l.j!,!   A./*..'.*  y  .  .-ii 


If' 


A  Table  ofih  Principal  MaiterTm 


all  tlic  circomftanccs  of  this  cafe,  was 

Jfcjf  opinion,  there  was  no  furprize,  nor 

*wcccfl*ary  ihc  new rca^l  fliould  be fcrcut 

by  the  perfon  who  fucs  out  the  writ, 

in  his  own  foil.  Page  766 

Id  cafes  upon  writs  of  aJ  quod  danmum^ 
this  court  mult  judge  according  to 
rules  of  law.  770 

The  inconvenience  to  the  publick  in 
thefe  cafes  h  not  inquirable  here,  be- 
ing a  jnrifdiclion  belonging  to  the 
quarter- fcffions  only.  ibid, 

lib  lulficicnt  if  the  inquifition  is  exe- 
cuted in  a  fair  and  open  manner,  ibid. 

Though  the  ap|>e;:I  is  diredled  tp  be  at 
the  next  quarter  feJions  by  8  ij'  9  ir, 
3.  the  julliccs  may  adjourn  it  to  a  fub- 
liequent  ftrJcns.  77 1 


Where  a  new  road  n  made,  and  the  ps 
rifhcan  be  at  no  farther  expence  «ii 
regard  to  the  old  one,  the  inhabitan 
ought  to  repair  the  new  for  the  fi 
ture  :  where  the  new  road  lies  in  anc 
ther  pari(h,  then  the  perfon  whoi'ue 
out  the  writ,  and  his  heirs  ought  dc 
only  to  make  it  but  keep  it  repaii 


^ounget  C|){(liren.  See  ^ojtion. 

ADcvife  of  5000/.  out  of  an  eflai 
equally  to  a  tellator's  chilcret 
with  remainder  in  the  fan-e  eftatei 
his  61  il  and  other  fons^  the  eldell  fo 
dall  have  a  (liare*  43 


FINIS. 
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